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IN    MEMORIAM 

OF 

JOHN     ARCHIBALD    CA.M]PBEM^U. 


Supreme  Court  of  Louiriaxa, 

New  Orleans.  March  23,  1889. 

The  court  was  duly  openod — Present  their  Honors :  Edward  Berriiudoz, 
Chief  Justice;  and  Felix  P.  Poch<S,  Charles  E.  Feuuer,  Lynn  B.  Watkins  and 
Samuel  D.  McEnery,  Associate  Justices. 

"When  Hon.  E.  T.  Merrick  arose,  paid  a  tribute  to  the  memory  of  the  de- 
parted John  Archibald  Campbell,  and  presented  the  following  resolutions : 

John  Archibald  Campbell,  an  Associate  Justice  of  the  Supreme  Court  of  the 
lTmte<l  States  from  December,  1853,  to  May  1, 1861,  and  who,  from  Decembet, 
1H65,  to  July,  1884,  continuously  practiced  his  profession  with  pre-eminent  abil- 
ity as  a  member  of  the  bar  of  New  Orleans  before  this  court,  departed  this  life 
in  the  city  of  Baltimore,  Md.,  on  Tuesday,  March  12,  1889,  in  the  78th  year  of 
his  age.  The  members  of  the  bar  and  the  of^cers  of  the  court  have  assembled 
to  testify  to  their  profound  regret  at  the  event  and  to  their  great  respect  for 
his  memory-.  His  record  is  clear,  his  success  a  triumph.  His  ambition  in  life 
was  not  in  the  line  of  political  preferment,  but  rather  to  be  known  as  a  great 
and  successful  lawyer,  to  do  good  things,  to  achieve  great  things.  He  loved 
the  profession  of  law.  He  pursued  his  plan  with  consistency  and  with  a  cou- 
eentration  of  purpose  rarely  exhibited.  His  intellect  was  massive,  his  learn- 
ing profound,  his  instinct  judicial,  his  judgment  sound.  With  his  indefatig- 
able industry  and  his  robust  character  he  explored  every  domain  of  literature 
to  find  illustrations  and  precedents  to  support  and  illumine  the  reasoning  of 
his  great  mind.  With  his  massive  and  solid  intellect  he  combined  the  weight 
and  force  of  an  irreproachable  character.  With  a  feminine  sense  of  pro- 
priety he  was  tender  to  the  unfortunate,  charitable  to  the  afflicted,  gentle  t^o 
the  meek. 

In  every  company  of  which  he  was  a  member  he  was  a  central  figure.  In 
the  courts  and  tribunals  his  Influence  was  vast.  Upon  the  bench  his  admin- 
istration of  justice  was  prompt,  pure  and  luminous. 

JSnoltedj  That  the  members  of  the  bar  of  New  Orleans  do  render  their 
tribute  to  the  great  abilities  and  the  high  character  of  the  deceased  jurist 
and  advocate,  and  to  their  admiration  of  the  courage,  industry,  incorruptible 
iDfegrity  in  public  and  private  life  displayed  by  him  in  a  career  extending 
over  a  |»erio<l  of  fifty  years,  the  most  eventful  years  in  the  history  of  the 
American  eoiiiraon wealth. 
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Sesolvedf  That  the  bar  of  LouiBiana  and  the  people  of  Louisiana  will  ever 
cherUh  the  memory  of  the  deceased  and  hold  him  in  their  affectionate  regard 
for  his  great  services  rendered  in  our  midst,  for  the  luster  that  he  shed  upon 
our  State,  in  the  splendid  abilities  he  always  exhibited  at  home  and  abroad, 
f«r  the  imperishable  example  he  has  furnished  to  the  young  men  ot^he  nation, 
of  what  industry,  integrity  and  virtue  may  achieve. 

Eesolvedy  That  the  Hon.  E.  T.  Merrick  be  requested  to  present  these  reso- 
lutions to  the  Supreme  Court  of  Louisiana,  and  move  in  our  behalf  that  they 
be  entered  upon  its  minutes,  and  to  forward  a  copy  of  them  to  the  family  of 
the  deceased. 

The  resolutions  were  signed  by  Messrs.  T.  J.  Semmes,  T.  L.  Bayne,  W.  H. 
Rogers,  Carlton  Hunt,  J.  R.  Buck  with,  A.  6.  Brice,  Edgar  H.  Farrar,  Charles 
Parlange,  T.  L.  Gilmore,  Alfred  Goldthwaite,  W.  8.  Benedict,  J.  D.  Rouse, 
H.  C.  Miller,  J.  Ward  Gnrley,  Jr.,  J.  Ad.  Rozier,  E.  Howard  McCaleb, 
Jos.  P.  Homor. 

Attorney  General  Walter  H .  Rogers  then  stepped  forward  and  delivered  a 
touching  eulogy  of  the  departed.  He  was  followed  by  Mr.  Carlton  Hunt, 
city  attorney.  Mr.  Hunt  spoke  eloquently  and  feelingly,  reviewing  in  detail 
the  brilliant  career  of  the  distinguished  jurist,  aud  the  excellent  qualities  of 
mind  and  heart  of  the  good  citizen  and  patriot. 

Chief  Justicb  Bermudez,  on  behalf  of  the  Court,  answered  as  follows : 

''It  is  a  time-honored  usage,  deserving  favor,  that  whenever  one  who  has 
aehieved  eminence  at  the  bar,  or  on  the  bench,  departs  this  life,  leaving  an  un- 
blemished character,  a  fit  tribute  be  paid  to  his  merits,  by  those  who  knew 
him  bese,  tiiat  his  deserts  be  loudly  announced  and  that  he  be  held  out,  as  an 
example  worthy  of  imitation . 

*^  Particularly  is  such  homage  most  appropriately  due  when  a  citizen  of  the 
acknowledged  worth  and  distinction  of  John  Aroi'ibald  Campbell  passes  away 
firom  among  his  brethren  and  fellowmen,  leaving  a  reputation  as  a  man,  as  a 
Jurist,  as  a  magistrate,  as  a  patriot,  which,  if  equaled  by  any,  remains  excelled 
by  none. 

''  Judge  Campbell  served  his  country  in  every  department  in  which  a  citizen 
could  make  himself  useful, — in  popular  assemblies,  in  legislative  halls,  at  the 
bar  and  on  the  most  exalted  bench  in  the  land,  signalizing  himself  at  all 
times  and  on  all  occasions,  by  the  elevation  of  his  transcendent  intellect,  the 
profound  wisdom  of  his  views,  by  his  immense  knowledge  and,  wonderful 
attainments. 

"  There  never  was  presented  to  the  courts,  a  case  in  which  he  was  engaged, 
which,  however  entangled  as  to  facts  and  law  and  complicated  by  most  intri- 
cate constitutional  problems,  arising  under  both  the  federal  and  state  organic 
laws,  which  his  far-reaching,  grasping  and  dominant  mind  did  not  analyse, 
unravel,  master  and  reduce  to  clear  understanding  for  proper  solution.  The 
judicial  annals  of  the  courts  before  which  his  voice  has  resounded  and  those 
of  the  mofirt.  august  tribunals  in  the  laud  of  which  he  proved  a  luminous  orna- 
ment, teem  with  glaring  evidence  of  his  unsurpassed  industry,  of  his  remark- 
able memory,  his  marvelous  erudition,  his  irresistible  power  of  condensation, 
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hitcmsbiDg  logic,  his  anfliuchiug  11  prightneBSf  his  iudomituble  civic  cour- 
age, his  unboimded  charity,  his  exeniphiry  iiiodeHt<leportinent;  in  fine,  of  his 
stout  heart  and  towering  genius. 

'*To  his  praise,  it  may  justly  be  said  that  he  was  a  faithful  and  devoted  lover 
of  the  civil  law,  which,  whenever  an  opportunity  offered,  he  unfailingly 
proclaimed  an  admirable  system  of  human  legislation  to  regulate  the  domes- 
tic relations  of  men,  ranking,  in  its  form  and  substance,  far  above  any 
other. 

**  His  loss  to  the  profession,  which  he  adorned;  to  the  bench,  which  he 
graced  and  enlightened,  and  to  the  commonwealth,  whose  welfare  he  had  at 
heart  and  ever  defended,  is  immeasurable  and  will  ever  be  felt.  His  illustri- 
008  name,  encircled  in  an  anreola  of  glory,  will  remain  an  object  of  venera- 
tion, so  long  as  lawyers  will  plead  at  the  bar  and  judges  shall  administer  jus- 
tice on  the  bench. 

"At  last,  after  he  had  risen  to  the  pinnacle  of  a  legitimate  and  laudable  am- 
bition, the  last  hoar  of  his  long  and  well-filled  earthly  career  struck,  and  he 
was  stilled!    A  great  luminary  then    dropped  from  the  dazzling   galaxy 
whieh  illnmined  the  American  intellectual  firmament!    His  mortal  frame  will 
moulder  into  dast,  the  monument  erected  to  his  memory  will  crumble  to 
atoms ;  bnt  the  recollection  of  his  greatness  and  pre-eminence  as  a  citizen, 
as  a  jurist,  as  a  magistrate,  as  a  statesman,  as  a  patriot,  must  outlive  genera- 
tions. 
"The  resolntions  offered  will  be  spread  upon  the  minutes. 
"  The  clerk  will  transmit  to  the  bereaved  family  of  the  lamented  deceased, 
the  proceedings  of  this  day,  in  testimony  of  the  feelings  of  condolence  and 
appreciation  which  animate  both  the  bar  and  the  bench  of  Louisiana  on  this 
doleful  occasion. 

"  The  cases  on  the  calendar  will  go  over  and  the  court  stands  adjourned  to 
Mdadajr  next." 
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A  mut  broaght  by  one  in  his  individtial  name,  bat  in  reality  for  the  benefit  of  non-residents, 
as  owners  of  thu  .claim  saed  on,  most  be  riewed  as  instituted  by  the  constituents  them- 
selves, who  most  be  considered  as  the  real  plaintifEs  in  court. 

The  authority  of  the  constitnents  to  bring  the  suit  implies  the  power  to  stand  in  judgment  to 
resist  anj'  defense  or  claim  which  the  defendant  may  set  up,  either  against  the  original 
d«maiid,  or  on  any  other  ground,  however  disconnected  from  the  principal  demand. 

In  Hat'h  a  ease  the  defendant  has  a  right  to  reconvene  and  his  demand  mnst  be  noUced  by  the 
original  plaintilfM  without  the  necessity  of  a  citation  to  them. 
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Smith  vs.  AtlM  Cordage  Co. 


The  court  before  which  the  aetioD  wa«  tnHtitated  had  Jurisdiction  ox'er  the  reoonventioiial 
demuid.  the  more  so,  when  it  has  been  put  at  issue  by  the  defendants  therein,  by  plea 
and  proof. 

Payment  of  a  debt  to  the  authorised  agent  of  the  representative  of  a  creditor  company,  extin- 
guishes the  claim  and  discliarges  tiie  debtor. 

APPEAL  from  tlie  Civil  Difttrict  Court  for  the  Parish  of  OrieHiii*. 
Monroe^  J. 


Henri/  C.  Miller  and  Thoma^f  J,  Semme^  tor  Plaintiff  and  Appellant : 

The  holder  of  an  obligation  for  nvmey  payable  to  bearer,  is.  by  virtue  of  his  possession . 
vested  with  the  legal  title,  and  may  bring  suit  thereon  in  bis  own  name,  although  tht« 
beneficial  interest  may  belong  to  a  third  person :  and  the  debtor  cannot  inquire  into  tbi» 
title  of  the  plaintiff,  except  to  set  up  equitable  defenses  to  the  obligation  sued  on  — the 
defendant  has  no  other  i4ght  except  that  of  defense.  2  N.  &  201 :  2  La.  264;  4  N.  S.  107 ;  .> 
La.  48:  4  La.  220;  18  La.  44;  2  ^nn.  411 :  4  Ann.  340;  30  Ann.  680;  32  Ann.  288. 
Tlie  only  plaintiffs  who  are  in  court  for  the  purposes  of  reconvention  or  counter-claim  or 
(nt>ss-b{ll  are  plaintiffs  who  were  parties  to  the  record,  and  it  is  only  the  defendant  whi> 
can  reconvene  against  the  plaintiffs :  for  the  plaintiffs  cannot  i-econvene  against  the  de- 
fendant. C.  P.  Arts.  374  to  3n ;  13  N.  V.  24» ;  Mead  vs.  Buckner,  1  La.  282 :  «>  N.  C.  363  : 
Cross  vs.  Delvalle,  1  Wall.  p.  1;  Shields  vs.  Barrow,  17  Aow.  145. 

.Although  reconvention,  or  counter-claim  or  cross-bill  may  be  of  Roman  origia  yet  in  all 
systems  the  reconventional  demand,  or  the  oounter^;laim  or  the  cross-bill  is  an  auxiliary 
pixiceediug,  and  is  oontlued  to  matters  in  question  in  the  original  suit:  if  its  purpose  bt; 
different  fVom  that  of  the  original  bill,  it  is  not  allowed :  a  ci-oss-bill  is  generally  considered 
a  defense.  2  Dan'l  Ch.  Pr.  1.^48;  CTross  v».  I>evalle.  1  Wall.  \ ;  7  John  Ch.  258 :  Cf.  P.  574- 
377 ;  19  N.  Y.  320 :  4  John  Ch.  357. 

The  reconventional  demand  In  this  case  is  purely  statutory,  aiwl  lias  no  louudatiou  in  any 
principle  other  than  that  of  supposed  coiinMiieuce,  but  the  statue  only  applies  to  a  non- 
resident plaintiff,  who  is  a  party  to  the  record,  and  who  is  in  court  as  a  party  to  the  suit. 
Pariies  to  the  recoi-d  or  parties  to  the  suit  are  o«e  things  and  the  defenses  which  may  be 
set  up  to  suits  bnmght  by  parties  aiv  quite  anotlier  thing.  The  two  must  not  lie  con- 
founded. 

Onu;r  Vlll^re  for  Defendant  and  Appellee  : 

When  the  plaintiff  i-esides  out  of  the  State,  the  defendaut  may  iustitute  against  the 
former  a  demand  in  reconvention  for  any  cause,  even  if  such  is  not  connected  with  or  in- 
cidental to  the  principal. demaiKl.  C.  P.  .175 :  4  R.  1 ;  10  Ann.  98:  16  Ann.  250 :  27  Ann.  642. 
When  a  n^wnventional  demand  has  been  filed,  platnttfl'  is  Iwund  to  take  notice  of  aaxnc 
and  no  citation  is  ne<;essaty.  26  Ann.  540 :  23  Ann.  385. 
Plaiutifi'can  not  plead  his  own  turpitude  in  defense  t4)  a  claim  against  liim. 

7.  Mc(-onnell  on  Hanie  side. 


The  <»pinion  of  tlie  (*ourt  wa«  delivered  by 

Bermi'dez,  C.  J.  This  wiit  is  Imnight  to  recover  the  iiniouiit  of  over- 
due coupons  of  bondH  issued  by  the  defendant  eompany  for  $1850  with 
a  prayer  for  the  reeognition  of  the  mortgage  eonsented  to  secure  their 
payment. 


NEW  ORLEANS,  JANUARY,  1889. 


Smith  va.  AtlM  Corda^^  Co. 


Defendant  objected  that  the  coupons  were  not  the  property  ot  the  os- 
t4^nnble  plaintiff^  but  belonged  to  the  firm  of  L.  Waterbury  &  Co.,  of 
New  York,  against  which  it  had  a  valid  claim,  largely  in  excess  of  t\w 
amount  sued  for,  which  they  are  seeking  to  avoid. 

In  answer  to  interrogatories  pixipounded  to  him,  the  apparent  plaintiff 
admitted  that  he  had  no  interest  in  the  coupons,  which  were  the  property 
of  Waterbury  &  Co. 

After  filing  exceptions,  which  wei*e  never  passed  upon  and  were  con- 
Aidered  abandoned,  the  defendant  company,  rel^dng  on  the  answers  to 
the  interrogatories  and  treating  Waterbury  &  Co.  as  the  real  plaintiffs 
in  court,  reconvened  against  them,  claiming  from  them  $24,408  80  as  the 
rent  of  certain  property  under  a  renewed  lease  and  insurance  premiums 
thereon,  the  former  for  $22,500,  the  latter  for  $1908  80,  for  a  period  ex- 
tending from  January  1,  1884,  to  July  1,  1885. 

A  plea  of  payment  was  then  filed  to  this  demand. 

There  was  judgment  for  the  nominal  plaintiff,  as  agent  of  Waterbury 
6l  Co.,  for  $1350  wiUi  interest,  and  on  the  reconventional  demand  for 
$24,408  80  with  interest,  against  Waterbury  &  Co.,  the  costs  being  ap- 
portioned.   Waterbury  &  Co.  appeal. 

This  Court  has  no  concern  with  the  main  demand,  which  is  beneath 
the  lowest  limit  of  its  jurisdiction. 

The  contention  between  the  litigants  is : 

1.  Whether  Waterbury  &  Co.  can  be  considered  as  in  court  to  stand 
the  reconventional  demand ;  in  other  words :  Whether  the  court  had 
jnrisdiction  over  Waterbury  &l  Co.  on  the  reconventional  demand. 

2.  If  so,  whether  the  plea  of  payment  set  up  in  extinguishment  of 
the  claim  is  established  by  the  evidence. 

I. 

There  can  be  no  doubt  that,  when  Waterbury  &l  Co.  authorized  Smith 
to  bring  the  suit,  they  conferred  upon  him  impliedly  the  power  to  stand 
^  in  judgment  for  them  to  resist  any  demand  which  the  defendant  com- 
pany could  set  up  against  them,  either  touching  the  coupons,  or  on  any 
other  ground,  however  disconnected  ftom  the  main  claim. 

It  is  established  beyond  possible  dispute,  that  where  one  sues  as  the 
agent  of  another,  whether  this  is  done  avowedly  ab  initio,  or  is  subse- 
quently astertained,  he  is  not  the  party  plaintiff',  but  that  his  constituent, 
for  whose  benefit  he  acts,  occupies  the  attitude  of  real  plaintiff  in  the 
cane. 

It  therefore  follows  that,  as  this  suit  was  brought  by  Smith  in  his  own 
name,  hut  for  account  of  Waterbury  6l  Co.,  they  and  not  he,  were  the 
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plaintiffs,  and  they  stood  in  tlie  ecjntroversy,  as  though  the  proceedin;^ 
had  been  instituted  directly  in  their  name,  as  a  conimereial  finn. 

Such  being  the  case,  under  tlie  law  of  this  State,  the  defendant  com- 
pany had  a  liglit  to  set  up  against  them  any  claim  of  its  own,  however 
disconnected  from  the  original  demand.  This  the  company  could  do, 
without  citing  Waterbury  &  Co.,  on  the  theoiy  that,  being  alre^idy  in 
court,  they  were  bound,  by  the  lex  fori ^  to  take  noticA^  of  the  defenses 
and  counter  claims  of  the  defendant  conipanj'. 

It  would,  indeed,  be  monstrous,  if  the  law  allowe<l  a  non-resident  to 
come  here  and  press  his  demand  before  a  State  court,  against  a  resident 
citizen  debtor,  and  deny  the  latter  the  right  of  urging  against  the  suing- 
creditor  such  demand  as  he  might  have  against  him,  relegating  him  to  a 
direct  suit  only,  to  be  brought  either  at  the  debtor's  domi<'ile  or  here,  on 
attaching  property  which  is  not,  or  may  never  come,  within  judicial 
reach. 

It  would  be  placing  absent  creditoi-s,  plaintiffs  in  action  in  this  St4it4% 
on  a  better  and  prefmiible  footing  than  that  which  a  resident  citizen 
would  oc<'upy,  for,  such  citizen,  in  such  suit,  could  be  simmI  on  a  i"e«*on- 
ventional  demand. 

A  law  which  would  sanction  su<-li  enormity  would  be  ini<iuitous.  For- 
tunately ntme  such  blots  the  erodes  of  Louisiana. 

The  nile  of  prsu'ti<'^  is  distin<^tly  laid  down,  that,  where  the  plaintitt' 
resides  out  of  the  Statt»,  the  defendant  may  claim  in  reconvention 
against  him,  for  any  cause,  though  the  sanu».  be  not  nc<'essarily  connected 
with,  or  incidentid  to,  tbe  action,  and  that  the  original  phi  in  tiff  shall  be 
bound  to  answer,  wifhout  pleadimj  to  the  jiiriftdiction  of  the  court.  ('.  W 
875,  se<'.  2,  377. 

Over  the  controversy  growing  out  of  the  reconventional  demand  in 
the  instant  cas<%  the  <listrict  court  had,  therefore,  undeniable  jurisdic- 
tion, the  more  so,  as  the  claims  s«»t  tbrth  in  that  dennmd  were  formally 
put  at  issue  by  the  admission  of  the  previous  existence  of  the  claims  and 
l»y  the  tlistinct  averment  of  the  existence  thereof  by  paijment. 

The  conclusion  thus  rea<'hed  is  supported  by  both  text  writers  and  ju- 
dicial adjmlications,  based  on  soli<l  prin<*iples,  all  inclining  an<l  agre<Mng 
in  that  sense. 

A  sp<'cial  review  of  the  j.utlioritii^s  w<mUl  prove  cumU»i'sonie,  and  a 
mere  reference  to  tlieni  suffices:  Story  on  Conflict  of  l^aws,  ^  557-8,  n. 
I ;  Wharton  en  Xcg.  Instr.,  ^  SS2-8  ;  91  U.  S.  40«,  4IH ;  (\  P.  15  :  2  La. 
2n4 ;  5  M.  525  :  4  U.  S.  481  ;  4  R.  I  ;  H  R.  18  ;  10  Ann.  98  :  M  Ann.  118 ; 
Ifi  Ann.  250  ;  19  Ann.  ,582 ;  28  Ann.  8S5 ;  24  Ann,  IS  ;  28  Ann.  87,  540  ; 
27  Ann.  «42  ;  8!)  Ann.  HSO,  .S08  j  87  Ann.  S08  ;  89  Ann.  105. 
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II. 

It  appparrt,  from  two  rrHolutions  of  the  bminl  ot  direc*t4>r8  of  tlie  de- 
fendant company,  panned  on  two  different  day 8  (the  17th  and  24tli  of 
May,  1884),  that  tUe  claim  of  the  company  against  Waterbury  &  Co. 
was  Hold  to  £.  L.  Ranlett  for  $15,000  in  his  draft  at  t«n  day 8  on  tliat 
Hrni,  to  be  secured  b^-  collaterals,  and  that  the  claim  sold  wiw  distinctly 
iitipnlated  as  inclniling  the  rent  in  question,  and  that  payment  of  that 
*um  by  Waterbury  &  Co.  would  discharjife  them  fnmi  all  liability  under 
the  leaae. 

The  facts  proved  are  that  E.  L.  Ranlett  was  the  secretary  of  the  de- 
fendant company,  with  power  to  act  as  its  treasurer,  under  its  act  of  in- 
••orporation ;  that  he  drew  a  draft  on  Waterbury  &  Co.  for  $15,0(X), 
which  was  not  honored ;  that,  ready  to  wattle  cm  the  basis  of  the  resolu- 
tionii,  Waterbury  &  Co.  authorized  their  counsel  Fearn,  as  their  attor- 
ney in  fiict,  to  draw  oh  them  for  the  amount,  and  that  Fearn  and  Ranlett 
went  together  to  the  State  National  Bank,  of  whieli  Kennedy  was  then 
president. 

Under  the  authority  delegsited  to  liim  by  Waterbury  &  Co.,  and  fully 
aware  of  the  resolutions,  Fearn  drew  on  them  on  May  26,  1884,  a  ten 
flays'  draft  for  $15,000,  to  the  order  of  E.  L.  Ranlett,  who  indorsed  it,  to 
which  was  attached  Kanlett^s  receipt  for  the  amount  of  the  draft. 

On  the  handing  over  of  both  to  Kennedy,  to  whom  it  seems  that  Ran- 
lett had  pleilged  certain  bonds  of  the  defendant  company  to  secure  an 
individual  indebtedness,  Kennedy  turned  over  the  bonds  to  Fearn,  who 
I'arriefl  them  off,  wholly  ignorant  of  the  business  relations  between  Ken- 
nedy and  Ranlett. 

The  claim  was  transmitted  by  Kennedy,  tlirough  his  bank,  to  the 
Bank  of  New  York  for  collection. 

Surely,  had  Fearn,  as  agent  of  Waterbury  &  Co.,  or  had  the  latter 
themselves  paid  in  cash  the  $15,000  to  Ranlett,  or  had  the  receipt  it«elf 
alone  been  simply  presc».nted  to  them  without  any  reference  to  the  draft, 
and  had  they  paid  it,  no  question  of  the  validity  of  the  pa^inent  could 
have  arisen,  as  the  resolution  specified  that,  on  payment  of  this  sum, 
Waterbury  &  Co.  would  be  discharged  from  the  debt,  including  the 
rent. 

Xow,  insteiul  of  doing  this,  Waterbury  &  Co.,  through  Fearn,  drew 
tlieir  draft  on  themselves  in  favor  of  Ranlett,  who,  through  Kennedy, 
forwanled  it  to  the  New  York  bank  for  collection. 

The  practical  difference  between  the  supposed  cases  and  the  instant 
one,  if  any,  is  not  discernible. 
It  is  chiime<l  that  the  receipt  was  not  transmitted  to  New  York  with 
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the  draft,  as  it  was  delivered  liei*e  to  Fearn  on  his  funiisliing  tlie  draft  on 
Waterbury  &  Co. 

A  member  of  the  firm  of  Waterbury  &  Co.  heard  as  a  witness,  says  it 
was  delivered  on  payment  of  the  draft.  If,  as  is  urged,  it  is  true  that 
Fearn  received  it  in  New  Orleans,  he  does  not  say  so,  and  does  not  stat^* 
that  it  was  not  afterwards  sent  to  New  York. 

After  all,  this  is  immaterial,  as  the  receipt  was  designed  on  its  face  Uy 
be  binding  and  conclusive  only  on  payment  of  the  draft.  This  having 
been  done  the  debt  was  blotted  out. 

As  concerns  Waterbury  &  Co.  it  was  a  matter  of  utter  insignifi- 
cance wlio  handled  the  draft,  and  to  whom  the  money  went. 

Under  the  circumstances  they  must  be  deemed  that  they  have  acted  in 
good  faith,  have  fully  satisfied  the  rent  claim  when  they  paid  the  draft, 
and  that  they  are  completely  exonerated,  as  effectually  as  if  they  had 
paid  their  debt  in  ciish  to  tlie  President,  Treasurer,  Secretary  and  Board 
of  Directors,  and  held  their  autlientic  voucher  for  such  payment  with  a 
formal  discharge. 

It  has  not  been  deemed  necessary  to  allude  to  the  bonds  pledged  t^i 
Kennedy  by  Ranlett  and  delivei-ed  to  Waterbury  &  Co.,  through  Fearn, 
more  than  was  done,  as  they  are  not  considered  as  factors  bearing  on  the 
sole  important  question  of  payment,  which  had  to  be  determined  regard- 
less of  the  existence  of  the  bonds. 

This  view^  of  the  case  I'elieves  us  from  considering  a  means  of  defense, 
touching  the  immorality  of  the  contract,  which  was  not  stated  in  the 
beginning  of  this  opinion. 

It  is  therefore  ordei-ed  and  deci'eed  tliat  the  judgment  appealed  from, 
on  the  reconventional  demand,  be  reverse<l  and  annulled ;  and  it  is  now 
ordered  and  adjudged  that,  on  said  demand,  there  be  judgment  against 
the  Atlas  Cordage  Company  and  in  favor  of  L.  Waterbury  &  Co.  reject- 
ing said  i*econventional  demand  for  ever,  and  that  the  costs  of  the  lower 
court  on  said  demand  and  those  of  this  court  be  paid  by  the  Cc>rdag«- 
Company,  plaintiff  in  reconvention. 


41       si  Amelia  McKenzik  et  al.  vs.  Gabuiella  Ba(ON  et  al. 
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'         Uiuter  the  judgment  dinsolrine  the  aale  of  aii  immovable  nn  an  effect  of  the  diissolviug  r^udi- 

tioii,  express  or  implied,  for  n(m-pa>'roeiit  of  ihe  price,  the  evicted  vendee  owes  rent«  aud 
ravenues  to  the  owner  who  has  evicted  him,  for  the  whole  time  of  his  p<»ssessiou,  aud  iu»t 
fn»m  the  date  of  the  »uit  for  dissolution  only. 
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McKenEie  nt  al.  vs.  Bacon  et  al. 


An  such  a  jadgment  reeiilto  flrom  the  default  of  the  origlnel  purchaser,  the  dissolution  of  the 
sale  depended  ufHrn  an  event  happening  at  a  date  posterior  to  the  contract,  and  not  affect- 
ing its  vitality  ad  initio,  and  of  which  the  evicted  vendee  had  no  control. 

Hraee  his  good  faith  is  not  affected  by  the  happening  of  the  event  giving  rise  to  the  dissolu- 
tion of  the  sale,  or  by  the  institution  of  the  8«iit  which  led  to  the  application  of  the  resolu-' 
tory  condition.  In  snoh  cases  the  qneetion  of  good  or  bad  faith  is  not  involved  in  consider- 
ing the  rights  or  obligation^  of  the  evicted  vendee. 

In  determining  the  right  of  the  evicted  vendee  to  recover  the  value  of  improvemento  placed  by 
him  on  the  property  during  his  possession,  ordinary  repairs  necessary  to  the  eivjoyment 
of  the  olit}M!t  sold,  cannot  be  classed  as  improvements. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J. 


Young  dt  Thatcher  for  Plaintiffs  and  Appellants. 

If  the  buyer  does  not  pay  the  price  the  seller  may  sue  for  the  dissolution  of  the  siUe.    0.  C. 

2561. 
The  dissolving  condition  is  that  which,  when  accomplished,  operates  the  revocation  of  the 

obligation,  placing  matters  in  Uie  same  state  as  though  the  obligation  had  not  existed.    C. 

C.2045. 
A  resolutory  condition  is  implied  in  all  commutative  contracts,  to  take  effect,  in  case  either  of 

the  parties  do  not  comply  with  his  engagements ;  in  this  case  the  contract  is  not  dissolved 

of  right ;  the  party  complaining  of  a  breach  of  the  contract  may  either  sue  for  its  dis- 

nolntion  with  damages,  or,  if  the  circumstances  of  the  case  permit,  demand  a  specific 

perfonnanee.    C.  C.  2046. 
The  resolutory  condition  operates  a  dissolution  of  the  sale  and  replaces  the  parties  as  they 

atood  before.    The  vendor  takes  back  the  property,  and  all  its  revenues  since  the  sale  ai-e 

restored  to  the  vendor,  and  on  the  other  hand  the  vendee  takes  back  the  price  with 

interest.     ClvQ  Code,  Art.  2045,  2046,  2561;  Johnson  vs.  Bloodworth,  12  Ann.  p:  609; 

Citizens'  Bank  vs.  Cuny,  12  Rob.,  p.  281 ;  0  Ann.  p.  2 ;  23  Ann.  p.  854 ;  24  Ann.  p.  587 ;  Pike 

vs. ,  89  Ann. 

The  purchasers  fhmi  the  original  vendee  are  bound  to  take  notice  of  the  defeasible  title  of 

their  vendor;  they  are  affected  by  the  resolutory  condition  and  are  bound  in  respect  to  the 

property  they  hold,  precisely  as  the  original  vendee  was  bound.    See  Johnson  vs.  Blood- 
worth,  12  Ann.  p.  600 ;  32  Ann.  463. 
A  third  vendee  stands  in  no  better  position  than  the  original  vendee  when  a  sale  is  dissolved 

for  non-payment  of  the  price.    The  vendee  '*  could  only  cede  the  rights  he  had  and  in  the 

condition  they  were  at  the  time."    8  La.  88. 
The  rule  that  even  possessors  in  good  faith  are  not  accountable  for  revenues  prior  to  demand 

is  not  without  exception. 
AVhere  a  huyer  is  evicted  he  has  the  right  to  claim  against  his  seller.    First.  The  restitution 

of  the  price.    Second.  That  of  the  ftxdts  or  revenues  w^hen  he  is  obliged  to  return  them  to 

the  owner  who  evicts  him."    C.  C.  2506. 
To  preserve  the  rights  of  the  vendor,  under  the  resolutory  condition,  registry  is  not  necessary. 

12  Ann.  609 :  32  Ann.  461 ;  28  Ann.  508. 
llie  effect  of  the  resolutory  condition  is  ^at  a  restitutio  in  integrum  must  be  made.    The 

vendor  takes  back  the  thing  sold  with  its  revenues.    The  buyer  takes  back  the  price  with 

interest.    28  Ann.  730. 
Tlie  third  vendee  takes  only  such  title  as  his  vendor  had  and  takes  it  eum  oTiere.    28  Ann.  508. 
Defendant  cannot  recover  for  improvements  put  upon  the  property  after  demand.   14  Ann.  340. 
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<htliuary  repair*  u««'««iHiry  for  the  ei^oytneiit  of  Die  thin^  are  not  iniprovenients  that  tht* 
ileft^ndaiit  can  rocovor  for.    14  Ann.  233 ;  3  La.  3M. 

Henry  C,  MUUr  and  F,  L,  BicluirilHon  on  tsauie  side. 

(\  J,  d'  J,  S.  Boainer  iind  Alexander  d"  BlnticlMrd  for  Defendants  and 
ApjK»lleefl : 

The  renoliition  of  a  contract  of  aale  for  nou-jMiynM-ut  of  price,  in  an  eoforcenientv,  not  a  reciiMion 

of  the  wutract.    32  Ann.  4(» ;  12  Ann.  609;  11  Ann.  654;  14  Ann.  340 ;  24  Ann.  537. 
The  obligation  t<t  ac-oount  f«>r  fVuitH  and  i^venueM  flows  from  the  contract  and  i«  binding  ou 

iwrtiea  and  privies  thereto.    C\  C.  1780,  1781. 
A  H  between  the  vendor  and  vendtM*,  the  eflVet  of  the  enforcement  of  the  reaultory  condition  in 

a  restitutio  in  integrum.    This  is  Hiui]ily  a  part  of  their  contract.    But  a«  to  third  persons. 

not  iNirties  to  the  original  oimtract  of  sale,  their  rights  and  obligations  are  to  be  det«rmin<*4l 

by  the  genei-ul  rules  of  law  applicable  to  all  purchasers  in  good  faith. 
Such  u  iMjniou  takes  the  pro]>erty  sut^<M?t  only  to  the  liability  thai  may  have  it  taken  from  him 

in  case  the  price  due  to  the  original  vendor  is  not  jmid,  but  he  does  not  assume,  nor  is  he 

liable,  for  the  purely  jiersonal  obligation  of  the  original  vendi*e,  to  restort^  the  fVniti*  and 

revenues  fkt>ni  the  date  of  his  iiossesMiou. 
The  righta  of  a  purchaser  in  good  faith  to  the  revenues  up  to  Judicial  demand,  are  not  couliuetl 

to  petitiory  and  possessory  actions  alone,  but  is  a  broad  principle  of  equity  of  universal 

applicjition.    39  Ann.  1021 :  38  Ann.  150 ;  7  Ann.  252. 


The  opinion  of  the  ('ourt  was  delivered  by 

PochA,  J.  This  case  is  the  sequel  of  the  controversy  between  the 
same  parties,  which  was  decided  by  this  court  in  the  early  part  of  la«t 
year  and  is  rei>orted  in  the  40th  of  Annuals,  p.  157. 

In  that  case  the  demand  by  plaintiffs  involved  the  dissolution  of  the 
sale  of  a  cotton  plantation  on  account  of  non-payment  of  the  purchase- 
lirice,  and  the  judgment  was  in  their  favor,  dissolving  the  sale  to  the 
extent  of  four-fifths  interest  therein,  allowing  to  the  evicted  defendant-s 
credit  to  the  extent  of  four- fifths  on  the  sum  ot  $5000  originally  paid  on 
account  of  the  sale,  with  legal  interest  fi*om  the  date  of  said  sale,  and 
remanding  the  cause  for  trial  on  the  demand  for  rents  and  the  counter- 
demand  for  miprovements  placed  on  the  property  since  the  sale  aforesaid. 

The  trial  l>elow  was  confined  to  the  conflicting  claims  of  plaintiffs  and 
of  John  Chaffe  &  Sons,  the  vendees  in  possession  of  the  property  at  the 
date  of  the  juilgment  dissolving  the  sale  thereof. 

These  defendants,  ap]H»llee8  herein,  had  purchased  the  property  on 
l)eceml)er31,  1879. 

Plaintiffs  pros<M»ute  this  appeal  from  a  judgment  which  held  the 
( 'haffes  liable  for  rents  from  the  date  of  the  institution  of  the  suit  for 
the  dissolution  of  the  s»ile,  with  legal  interest,  the  four-fifths  of  which 
amount  to  $2676  13,  and  allowed  them  credit  for  huprovements  and 
taxes,   the  four-fifths  of   which  aggn^gate    the  sum   of   $2H19  12,  thus 
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making  plaintiffs  debtoiB  in  tiie  sum  of  $142  99  in  the  ac\juatnient  of  the 
respective  claimB  of  the  parties  for  rents  and  revenues  and  for  the  value 
of  iinprovenient«. 

The  discussion  l>etween  opposing  counsel  suggests  two  questions  for 
solution  : 

1.  Can  the  evicted  vendee,  in  the  action  on  the  resolutory  condition, 
who  held  under  a  chain  of  titles  from  the  original  or  first  vendee  under 
the  dissolved  sale,  be  held  liable  for  rents  for  the  whole  time  of  his  pos- 
session, or  is  he  liable  only  from  the  date  of  tlie  suit  ? 

2.  What  are  the  condition,  nature  and  real  value  of  the  improve- 
ments whicli  appellees  had  placed  on  the  propei-ty  f 

I. 

The  principles  which  controlled  the  decision  of  this  Court  hi  dissolving 
the  sale  for  non-payment  of  the  price  ai-e  derived  from  the  following 
articles  of  the  Civil  Code : 

Article  2045.  "  The  dissolving  condition  is  that  which,  when  accom- 
plished, operates  the  revocation  of  the  obligation,  placing  matters  in  the 
same  state  as  though  the  obligation  had  not  existed." 

"  It  does  not  suspend  tlie  execution  of  the  obligation,  it  only  obliges 
the  creditor  to  restore  what  he  has  received,  in  case  the  event  pro\ided 
for  in  the  condition  takes  place." 

Article  2046.  "  A  resolutory  condition  is  implied  in  all  connnutative 
contracts,  to  take  effect  in  case  either  of  the  parties  do  not  comply  with 
his  engagements  ;  in  this  case  the  contract  is  not  dissolved  of  right ;  the 
party  complaining  of  a  bi-each  of  the  contract  niay  either  sue  for  its  dis- 
solution with  damages,  or,  if  the  circumstances  of  the  case  will  permit, 
demand  a  specific  performance." 

Article  2561.  "  If  the  buyer  does  not  paj' the  price,  tlie  seller  may 
sue  for  the  dissolution  of  the  sale." 

Article  2180.  "  Obligations  are  extinguished  -.  *  •  ♦  by  the  effect 
of  the  dissolving  conditi<m,  which  has  been  exx>lained  in  the  preceding 
chapter." 

Article  2041.  **  The  condition  being  complied  with,  has  a  retrospective 
effect  to  the  day  that  the  engagement  was  contracted." 

As  consequences  of  the  decree  heretofore  rendered  by  this  Court,  in  tlie 
case,  the  first  or  immediate  eflfects  to  result  from  an  action  on  the  dis- 
solving condition  have  been  practically  applied,  and  have  become 
accomplished  facts ;  it  has  been  decreed  that  the  buyer  has  not  paid  the 
price ;  or,  in  other  words,  has  failed  to  comply  with  his  engagements, 
hence,  on  the  demand  of  the  seller,  the  contract  of  sale  has  been  dis- 
solved, the  seller  is  t4)  take  the  property,  and  he  is  held  to  restore  the 
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JCIKJES  OF  THE  COURT: 
Hox.  Edward   Kkrmudkz,  Chief  JuMice, 


Hon.  Felix  P.  Poohk, 
Hon.  (hiARLKS  E.  Fevner, 
Hon.  Lyxn  B.   Watkins, 
Hon.  Samcel  I).  McEnery, 


A  Hgocia  te  Justices, 


No.  10,191. 
Marshall  J.  Smith  vs.  The  Atlas  Steam  Cordage  Company.  124 


A  siui  brouicht  by  one  in  hU  individual  name,  bat  in  reality  for  the  benefit  of  non-retident«, 
a«  owners  of  th«  claim  soed  on,  miuit  be  viewed  as  inslituted  by  the  oonstituentfl  them- 
iwlTee.  who  most  be  considered  as  the  real  plaintiflb  in  court. 

TIN*  iMithority  of  the  oonsUtaents  to  bring  the  suit  implies  the  power  to  stand  in  Judgment  to 
n*«iat  an3'  defense  or  claim  which  the  defendant  may  set  up,  either  against  the  original 
d«>mand,  or  on  any  other  ground,  however  disconnected  from  the  principal  demand. 

f  n  «uc>h  a  cane  the  defendant  lias  a  right  to  reconvene  and  his  demand  must  be  noticed  by  the 
Mrlfeinsl  plaintJffM  without  the  necessity  of  a  citation  to  them. 
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JiriXJES  OF  THE  COURT: 
Hox.  Edward   Bkhmvdez,  Chief  Jtnttice, 


Hon.  Felix  P.  Poonfi, 
Hon.  (*HARLB8  E.  Fennek, 
Hon.  Lynn  B.   Watkiks, 
Hon.  Samtel  D.  McEnery, 


A  Hsocia  t£  Justices, 


No.  10,191. 


Marshall  J.  Smith  vs.  The  Atlas  Stbah  Cordage  Company.  124 


A  «iut  brcNif^ht  by  on«  in  kia  individual  name,  bat  in  reality  for  the  benefit  of  non-retidents, 
»s  owners  of  the  claim  saed  on,  must  be  viewed  as  inslituted  by  the  conatituentfl  them- 
■elvea.  who  most  be  considered  as  the  real  plaintiffii  in  court. 

Th«  jMithority  of  the  oonstituenta  to  bring  the  suit  implies  the  power  to  stand  in  Judgment  to 
rr-tdmt  any  defense  or  claim  whioh  the  defendant  may  set  up,  either  against  the  original 
drmaiML  or  on  any  other  ground,  however  disconnected  firom  the  principal  demand. 

In  iMM'h  a  caifl<«  the  d«»fendant  has  a  right  to  reconvene  and  his  demand  must  be  noticed  by  the 
wriieiaal  plaintiflM  without  the  nooessity  of  a  citation  to  them. 
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The  amount  of  $695  28  allowed  for  taxes  is  coiTect. 

We  tlierefore  cast  the  account  between  the  parties  as  follows : 

Plaintiffs  are  entitle<l  to  the  following  rents : 

For  the  year  1880,  157  acres  at  $4 $628  0(> 

Interest  at  5  per  cent,  from  Dec.  31,  1880,  to  Dec.  31,  1888 251  20 

For  the  year  1881 628  (H> 

Interest  of  8  per  cent,  from  Dec.  31,  1881 •.  219  20 

For  the  year  1882 628  00 

Interests  of  5  per  cent,  from  Dec.  31,  1881 186  40 

For  the  year  1883 628  00 

Interests  ft-om  Dec.  31,  1883 157  00 

For  the  year  1884 628  00 

Interests  fix)m  Dec.  31, 1874 125  60 

For  the  year  1885 628  00 

Interests  from  Dec.  31,  1885 94  20 

For  the  year  1886 628  00 

Interests  from  Dec.  31,  1886 62  80 

For  the  year  1887 628  00 

Interests  from  Dec.  31,  1887 31  40 

For  tlie  year  1888,  15  acres  at  $7  and  $4  for 673  00 

Total  rents 6825  40 

Less  one-ftfth 13(^  28 

Net  anumnt  of  rents  and  interests $5520  12 

Defendants  are  entitled  to  the  following  amounts  for  improvements : 

For  work  on  clearing  lands $920  00 

For  costs  of  seven  cotton  houses 84  (M> 

For  costs  of  a  levee J)05  80 

For  taxes (J95  28 

Total $2,(K)5  08 

Less  one-titth 401  01 

Net  aniimut  of  improvements $l,(i04  07 

It  is,  therefore,  ordertnl  that  the  judgment  ai)i)ealed  from  be  annulled, 
avoided,  wnersed,  and  it  is  now  ordered  tliat  the  demand  of  plaintifts 
for  rents  be  allowed  up  to  the  sum  of  (5520  12)  five  thoustind  live  hun- 
dre<l  and  twenty  dollars  and  twelve  cents,  subject  to  a  deduction  of  the 
sum  4if  (l(i04  07)  sixteen  hundred  and  four  dollars  and  seven  cents, 
allowed  to  the  defendants  for  value  of  their  improvements ;  and  it  is, 
therefore,  ordered,  adjudge<l  and  de<'ree<l  that  plaintilfs  do  have  and  re- 
cover judgment  against  the  defendants,  John  (Muiffe  &  Sons,  in  the  sum 
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of  (J©H>  <V>)  three  thoumind  nine  hundred  and  sixteen  dollars  and  five 
c*entM,  with  5  per  vent  per  annum  interest  thereon  from  December  31, 
1888,  until  paid  and  eosts  of  suit  in  both  courts. 
Mr.  JuKtice  Watkins,  having  l>een  of  counsel,  recuses  himself. 


No.  10,216.  j}^ 

Wm.  R.  Ker,  Administrator,  et  al.  vs.  Thomas  E.  Evershed  et  al.     '  41    I6 

106    791 

1.  When  parties  reduce  their  ettDtrRctii  to  writing  and  when  the  terniH  of  the  writing  exhibit  1— — HI 
no  nncertainty  or  anibignity  b»  to  the  natnre,  the  objeet  and  the  extent  of  the  agreement,  |i(j8  6681 
it  i«  presumed  that  the  writing  expresses  the  true  and  complete  andertakiug  of  the  parties.      |  41     1|| 

2.  Amblii^uous  contracts  may  be  explained  or  controlled  by  proof  of  unambiguous  circuni-       J^^^ 
stances :  but  unambiguous  contracts  cannot  be  destroyed  by  ambiguous  circumstances.  41      15 

•J.    Equity  may  reform  and  correct  even  contracts  unambiguous  on  their  face  on  clear  proof      ' ' 

that,  tbiough  firaud  or  error,  the  written  instrument  has  been  made  to  express  a  different 
pnrpnee  fhnn  that  which  the  parties  had  agreed  on  and  had  intended  to  embody  therein  : 
but  to  support  relief  there  must  be  clear  proof  of  the  antecedent  contract  and  of  the  ei-ror 
in  committing  it  to  writing. 

4.  When  a  mortgage  creditor  proceeds  vid  ordinarid  and  obtains  a  personal  Judgment  for 
money  as  well  as  a  recognition  of  his  mortgage,  when  he  issues  thereupon  an  ordinaiy 
>f.  fa,  under  which  the  property  of  his  debtor  is  seh&ed  and  sold,  the  title  of  the  purchaser 
at  sach  sale  rests,  not  upon  the  mortgage,  but  on  the  sale,  and  the  personal  judgment  being 
valid,  the  tiUe  would  be  good  notwithstanding  any  defect  in  the  mortgage,  or  even  if  no 
mortieage  had  ever  existed. 

5.  The  porrhaser  at  a  Judicial  sale  acquires  what  is  sold— no  more  and  no  less.  His  title  can- 
not be  enlarged  or  diminished  by  any  error  as  to  tlie  extent  of  the  thing  sold,  not  resulting 
ttmn  any  defect  in  the  proceedings  or  induced  by  any  ftraud  or  misrepresentation.  There- 
rot>e,  the  taking  possession  of  more  or  less  than  was  sold,  through  error,  cannot  extend  or 
reatrict  his  title,  if  such  possession  or  abandonment  has  not  given  rise  to  prescription. 

APPEAL  from  the  C^ivil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


E,  J,  MeraJ,  F,  Hichhuird,  A,  J,  Ker  and  Chas,  F,  ClaUmnie  for  Plain- 
tiffH  and  Appellees : 

It  is  a  plain  and  elementary  legal  pro}>osition  that  ei-rors  of  names,  description  and  numbera 
in  private  or  public  acts  will  be  corrected  upon  proper  evidence  so  as  to  conform  to  facts 
and  to  the  intention  of  the  parties.  36  Ann.  549,  870 ;  35  Ann.  560 ;  3:{  Ann.  1033 ;  26  Ann. 
5«3 :  20  Ann.  211 ;  1  Greenl.  Ev.  §  206  Ann. ;  1  H.  I).,  p.  541,  No.  6. 

The  manner  in  which  parties  have  executed  a  contract  furnishes  a  guide  for  its  interpretation. 
i\  C.  1936  (lasi)  0  Ann.  29  (31) ;  35  Ann.  102  ;  34  Ann.  1184. 

Henry  Chiapella  and  L.  De  Foorter  for  Defendants  and  ApxM^llants : 

1 .  The  titles  of  the  parties,  and  not  the  manner  of  putting  in  possession,  or  the  acquiescence 
of  one  in  the  possession  of  the  other  for  a  time,  will  coutml,  wlien  the  pretensions  set  up 
nnder  this  ptjssession,  are  wholly  inconsistent  with  the  written  titles.  Millikin  vs.  Miunis, 
12  La.  530. 
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2.  In  the  quufltions  of  title,  silnuce  in  no  case  fihows  consent,  unless  continued  during  tlie 
time  for  prescription,  when  applicable.    Mcintosh  vs.  Smith.  2  Ann.  757. 

3 .  Bona  fide  purchasers,  without  notice,  who  have  paid  the  price,  are  not  affected  by  secret 
equities  existing  between  those  under  whom  they  hold  and  third  persons,  nor  by  their  mis- 
representations.   Pike  vs.  Mouget,  4  Ann.  83.  227. 

4.  Courts  are  bound  to  give  legal  effect  to  contracts  according  to  the  true  intent  of  the  parties. 
That  intent  is  to  l)e  determiued  by  the  words  of  the  contract,  when  these  are  clear  and  ex- 
plicit, and  lead  to  no  absurd  consequence.    C.  C.  1945,  ^§  2  and  8 ;  C.  C.  1968. 

5.  -'Actual  possession  of  a  part  of  the  land,  with  title  to  the  whole,  is  possession  of  the 
whole.'*  Donegau  vs.  Martineau.  9  M.  43 ;  Provost  vs.  Jojinsou,  9  M.  174 ;  Gilfard  vs. 
Glenn,  1  R.  159. 

0.  A  stale  demand  long  withheld  fram  prosecution  until  he.  against  whom  it  is  preferred,  has 
died,  is  regarded  with  disfavor;  when  no  hindrance  was  in  the  way,  it  must  be  established 
with  more  than  reasonable  certainty.  The  evidence  must  be  peculiarly  strong  and  conclu- 
Hive  to  remove  the  unfavorable  presumption  created  by  the  delay.  39  Ann.  684;  35  Ann. 
1006. 


The  opiiiiou  of  tlie  Court  was  delivered  by 

Fenneu,  J.  Ou  June  8,  1868,  Robert  J.  Ker  mortgaged  to  A.  Chia- 
pella  four  certain  lots  of  ground  to  secure  the  sum  of  twelve  thousand 
dollars  rei>reseiited  by  t()ur  promissory  notes,  payable  one  year  after 
date. 

In  1878,  Mrs.  Emelie  Evershed,  as  holder  of  two  of  said  notes,  and  F. 
B.  Henriquez,  as  holder  of  one,  brouglit  separate  suits,  via  ordinaria, 
against  Robert  J.  Ker,  who  was  duly  cited,  but  suffered  judgment  by 
default  to  go  against  him. 

The  i>etitions  filed  in  Siiid  suits  set  forth  the  debts  claimed  and  the 
mortgage  by  wiiich  they  i?ere  secured,  the  act  of  mortgage  being  an- 
nexed to  and  made  part  of  the  petition,  and  prayed  for  a  judgment  for 
the  amount  due  vrith  recognition  of  their  mortgage  on  the  property  de- 
«cril>ed  in  the  act. 

Judgments  were  rendered  in  both  cases  decreeing  that  the  plaintiff 
**  do  have  and  recover  of  said  Robert  J.  Ker,  the  sum  of  (»1>6500  in  one 
case  and  $1)00  in  the  other),  with  interest,  costs  and  attorneys'  fees,  and 
recognizing  plaintiff's  special  mortgage  and  hyi)othecation  on  the  prop- 
erty described  in  plaintiff's  petition,  without  prejudice  to  the  right  and 
ccmcuiTeiit  mortgage  of  the  holder  of  lite  outstanding  notes  descril>ed 
and  mentioned  in  plaintitt'^s  p€»tition." 

Upon  both  of  these  judgments,  after  they  had  l>econie  final,  and  after 
due  notice  to  the  defendant,  writs  of  fieri  facias  were  issued  in  ordinary 
form,  conuuanding  the  sheriff  *'  that  by  w»izure  and  sale  of  the  property, 
real  and  personal,  rights  and  credits  of  defendant,  Robert  J.  Ker,  you 
cause  to  be  made  the  Kum  of,  etc." 

Under  these  writs  the  sheriff  st*ized  the  propei-ty  descril)ed  in  the  act 
of  mortgage,  and,  after  due  notice  atid  advertistMuents  and  the  observ- 
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anee  of  all  due  regularity  of  proceeding,  the  same  wan  sold  at  public 
<Nitcry  and  was  a^udieated  to  Mra.  Evershed,  as  the  last  and  highest 
bidder,  for  the  price  of  $5400  cash,  which  sum,  after  deducting  cost«' 
taxeA  and  attorneys^  tees,  was  rateably  distributed  Injtween  the  two 
plaintiifH. 

In  1887,  Wm.  R.  Ker,  administrator  of  Robt.  J.  Ker,  Joined  by  certain 
mortgage  creditors  of  Roliert  J.  Ker,  filed  this  suit,  in  which  they 
allege  that,  being  the  owner  of  the  property  described  in  the  moitgage 
to  Chiapella,  witli  other  c<»ntiguou8  lots,  he  had,  prior  to  said  mortgage, 
changed  the  lines  and  dimensions  of  said  lots,  which  are  designated  as 
A,  B  and  C,  and  IumI  made  improvements  upon  them,  making  Ms  home 
of  lot  A  and  part  of  lot  B,  and  dividing  the  balance  of  lot  B  and  lot  C 
into  several  properties  fronting  on  Claiborne  street;  that  although  it 
appears  by  the  act  of  June  8, 1868,  that  he  granted  a  mortgage  in  fiivor 
of  Chiapella  on  the  whole  of  lots  A  and  C  ,•  yet,  in  reality,  it  was  his  in- 
tention to  grant,  and  the  intention  of  Chiapella  to  accept,  a  mortgage 
only  on  tlie  lot  A  and  part  of  lot  B  such  as  it  stood,  inclosed  within 
dividing  fences,  forming  a  distinct  and  separate  property  from  the  rest ; 
imt  tluftt  through  a  clerical  error  and  inadvei*tence,  contrary  to  the  inten- 
tion of  the  contracting  parties,  the  notary,  in  drawing  up  said  act  of 
mortgage,  erroneously  extended  it  over  the  whole  of  lots  A  and  C. 

We  need  not  state  the  allegations  as  to  the  rights  of  the  co-plain tiffl», 
because  they  have  none  except  such  as  ai*e  derived  from  Ker  subse- 
quently to  the  Chiapella  mortgage,  and  must  stand  or  fall  with  him. 

They  proceed  t4>  aver  the  facts  relative  to  the  judicial  sale  above  set 
forth,  but  allege  that  the  purchaser,  Mrs.  Evershed,  under  her  title  took 
powiesAiou  only  of  the  lot  A  and  part  of  lot  B,  and  never  set  up  preten- 
tions to  any  more ;  and  that  said  Ker  always  retained  iK)Sscssiou  of  the 
lot  V  and  the  rest  of  lot  B. 

Tliey  allege  that  these  errors  were  cmly  recently  discovered ;  that  the 
defendants  refiise  to  acknowledge  or  correct  them  ;  and  they  pray  for  a 
judgment  amending  and  correcting  the  description  in  the  act  of  mort- 
gage and  in  the  sheriiTs  deed  of  sale,  so  as  to  conform  to  the  intentions 
of  the  parties,  and  recognizing  defendants  as  owners  only  of  lot  A  and 
part  of  lot  B,  and  the  successicm  of  Ker  as  owner  of  lot  C  and  the  rost 
of  lot  B. 

When  parties  reduce  their  contracts  to  writing,  and  when  the  tenns  of 
the  writing  exhibit  no  uncertainty  or  ambiguity  as  to  the  natui'e,  the 
oliject  and  the  extent  of  tlie  engagement,  it  is  presumed  that  the  writing 
ezpresseit  tlie  true,  full  and  complete  iindeitaking  of  the  parties. 
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When  tlie  iiisti'iuiient  i»  fi-ee  from  any  pat4^nt  or  latent  ambiguity, 
jmrol  evidence  rannot  be  received  to  vary  or  conti'adict  it. 

Courts  of  equity,  liowever,  liave  establiBhed  a  special  branch  of  juris- 
diction under  wiiich,  when  it  is  made  clearly  to  ai)peaF  that,  thnmgli 
frautl  or  eiTor,  the  written  instniment  has  l>een  made  to  express  a  differ- 
ent purx)ose  from  that  which  the  parties  had  agreed  on  and  intended  U> 
embody-  therein,  such  mistake  may  be  cori-ected,  and  the  writing  may  be 
reformed  to  express  the  real  intention  of  tlie  parties. 

But  in  this  last  case  Iwth  i-eason  and  authority  require  that,  l>efore 
such  relief  can  be  afforded,  there  must  be  very  clear  proof  of  the  differ- 
ent antecedent  agi-eement  and  of  the  error  in  connnitting  it  to  writing. 

Now,  in  the  instiint  case  there  is  not  the  slightest  ambiguity  in  the  de- 
scnption  of  the  iiroperty  mortgaged.  The  description  is  not  only 
acc!irately  given  by  metes  and  l>oundB,  but  it  refers  to  the  act*j  under 
which  Ker  himself  acquired  the  properties  and  under  which  they  were 
conveyed  to  him  by  the  simie  identical  description. 

This  reference  iiulicated  conclusively  to  Ker  that  he  was  moi*tgaging 
his  t)ropei*ty  according  to  the  lines  and  divisions  which  it  had  when  he 
acquired  his  titles,  and  not  according  to  the  new  lines  and  sululi visions 
which  he  himself  had  subsequently  established. 

If  he  re-ad  the  act  there  w^as  no  excuse  for  error,  and  if  he  did  not  read 
it  such  gi*oss  negligence  would  leave  him  with  still  less  excuse.  Allen 
vs.  Whetstone,  25  Ann.  850;  Watson  vs.  Bank,  22  Ann.  14  j  Keough  vs. 
Foreman,  3.*^  Ann.  14;J9. 

It  may  well  In*  assumed  that  he  directed  the  mortgage  by  this  descrip- 
tion, because  it  nmde  it  easier  for  him  to  exhibit  and  trace  his  title,  anil 
obviated  the  necessity  of  identitying  his  new  subdivisi4>ns  with  the  titles 
by  which  he  acquii-ed ;  especially  as  he  was  only  gi*anting  a  mortgage 
which  he,  no  d<mbt,  ex^KH'ted  to  pay  and  cancel. 

These  considenititms  givatly  weaken  the  presumptions  which  plaintiffs 
rest  upon  the  improbability  of  Ker's  intending  to  mortgaige  his  prc»perty 
in  lots,  breaking  up  and  destroying  his  own  subdivisions. 

But  what  proof  is  there  that  the  written  agreement  does  not  express 
the  true  iiitentions  of  the  pariies,  or  that  they  ever  entered  into  any  dif- 
ferent agreement  whatever  ? 

Everybody  connected  with  the  tninsaction  had  passed  away  ljt»foi*e 
this  suit  was  brought.  Ker  was  dead,  Chiapella  was  dead,  the  notary 
was  dead;  Mrs.  Evershed  was  dead. 

Xo  witness  ap])ears  who  had  the  slightest  cognizance  of  the  trausju*- 
tions  between  the  parties.  The  clear  and  unambiguous  written  instru- 
uuMit  stands  as  tlie  sole  repository  of  the  agivemeut  and  intentions  of  the 
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\Mrties,  with  not  a  word  of  evidence  to  show  tlmt  they  ever  made  <>r 
intended  to  make  any  otlier. 

Mfh.  Everfthed  was  not  even  a  ptirty  to  the  act.  While  it  does  appear 
that  (*hiape11a  acted  as  her  geneml  agent,  it  is  not  proved  that  lie  act4»d 
a8  her  a^nt  in  aecejiting  the  mortgage. 

Though  i^lie  acquiit^d  the  notes  througli  him  and  he  held  them  for  lier, 
it  doe«  not  appear  when  iir  liow  slie  acquired  them. 

PhiintiflPs'  whole  case  i^ests  upon  the  presumptions  above  referred,  rest- 
ing npon  tlie  inipn>hability  of  Ker's  mortgaging  his  property  in  such 
shape,  the  weakness  of  which  has  already  been  suggested ;  and  upon  the 
additional  fact  that  after  her  purchase  at  the  judicial  sale  she  took  pos- 
session only  of  lot  A  and  part  of  lot  B,  and  never  disturbed  Ker's  posses- 
sion of  the  rest  of  the  property.  We  know  not  how  this  eiTor  on  her 
part  may  have  l>een  induced.  Suffice  it  to  say  that  Ker's  possession  and 
her  acqniesi^ence  therein  not  having  hfeted  long  enough  to  form  the  basis 
of  prescription,  and  being  wholly  inconsist<?nt  with  the  written  title,  it 
cannot  have  eifect  to  overthrow  the  latter.  Milliken  vs.  Mitiuis,  12  La. 
.>W;  Babineau  vs.  Cormier,  1  Mart.  U.  S.  45(>5  Broussard  vs.  Duhamel, 
:<  Id.  11. 

(*aKes  may  be  found  and  are  quoted  by  plaintiffs'  counsel,  in  which  cir- 
cumstances such  as  those  here  relied  on,  have  been  given  weight  in  inter- 
preting ambiguous  contracts  and  in  determining  the  true  ineaning  of  ambig- 
uous descriptions  of  property.  Others  exist  in  wliich  even  contracts  un- 
ambiguous on  their  face  have  been  coiTected  on  clear  proof  that  the  parties 
had  actually  entered  into  a  different  contract  which  they  had  intended 
to  embody  in  the  writing  drawn,  but  wliich,  through  error  or  fraud,  the 
writing  did  not  coiTectly  set  forth. 

But  no  case  can  be  protluced  in  which  &i\  unambiguous  written  con- 
tract Ims  been  set  aside  or  substantially  reformed  on  circumstantial 
evidem'e  so  slight  a«  that  here  presented,  urged  only  after  the  lapse  of 
nineteen  years,  and  after  the  death  of  every  party  to  the  transaction. 

Ambiguous  contractu  nmy  l)e  explained  and  controlled  by  unambigu- 
ous circumstances;  but  unambiguous  contracts  cannot  lie  destroyed  by 
ambiguous  circumstances. 

It  might,  moreover,  well  be  doubted  whether  the  i)lea  of  error,  how- 
•*ver  clearly  proved,  could  have  been  listened  to  after  the  judicial  pro- 
«-eedingH,'in  which  the  existence  and  verity  of  the  mortgage,  as  executed, 
were  distinctly  put  at  issue,  and  whicli  resulted  in  a  formal  contradictory 
jndgment  recognizing  the  same. 

But,  even  passing  over  this  obstacle,  another  prew^nts  itself  in  the  form 
«»f  rlnme  judicial  proceedings.     The  plaintiffs  therein,  as  we  have  seen, 
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pro<'4*edHl  Via  oi'iJhmrid  and  <»htaiiied  a  pergonal  money  judgment  againHt 
Ker,  which  they  executed  by  writ«»  of  fi,  fa.,  under  whicli  they  seized 
and  sold  this  property.  Suppose  the  mortgage  were  refonned  or  even 
annulled;  or  suppose  tliey  had  never  had  any  mortgage  at  all,  tliey  had 
an  unquestionably  valid  judgment  for  money  w^hich  they  had  the  right 
to  execute  upon  this  or  on  any  other  property  of  Ker.  Defendants' 
title  restH,  not  upon  the  mortgage,  but  upon  the  judicial  sale,  and  we  ftul 
Uy  discover  any  gi'ound  on  which  that  sale  can  be  attacked. 

It  is  vain  to  say  that  Mrs.  Evershed  supposed  she  was  buying  a  «lif- 
ferent  property  from  that  which  was  sold.  Titles  under  judicial  sales 
are  not  t4>  he  regulated  by  the  mistakes  or  en-ors  of  purchasers  unless 
s!ich  errors  were  induced  by  some  defect  in  the  proceedings  themselves, 
i>r  by  some  li-aud  or  misrepresentation.  The  purchaser  takes  what' is 
sold  and  what  he  buys,  no  more  and  no  less.  Suppose  the  error  had 
l>een  on  the  other  side,  and  the  shentf  had  seized  and  sold  a  less  estate, 
could  Mrs.  Evershed,  on  alleging  that  she  supposed  it  was  a  larger  one, 
<'laim  title  to  more  than  was  sold  t 

Finally,  the  judicial  sale  was  made,  not  only  under  the  judgment  of 
Mi-s.  Evershed,  but  also  under  that  of  Henriquez,  and  he  is  not  even 
made  a  ptirty  to  the  suit. 

His  mortgage  rights,  his  judgment  and  the  judicial  s»Ue  thereunder 
must  stand  unaffected  by  this  proceeding,  and  they  alone  ai^  sufficient 
to  sustain  the  title  of  defendants* 

If  anything  could  add  force  to  the  foregoing,  it  would  lie  the  fm^t  that 
the  whole  property  which  wa«  mortgaged  as  security  for  $12,000, brought 
at  the  judicial  sale  only  $5400,  a  sum  considerably  less  than  the  amount 
then  remaining  due  under  the  mortgage,  so  that  Mrs.  Evershed,  after 
her  purchase,  still  stoo<l  a  considerable  loser  by  the  transaction.  Whether 
that  loss  has  been  otherwise  made  good  the  record  fails  to  advise  us.  If 
not,  we  are  now  asked  to  incifase  it  by  taking  from  her  part,  of  the 
]>roperty  brought  in,  which  was  already  insufficient  t<>  satisfy  her  claim. 

It  is,  therefore,  a<\judged  and  deci-eed  that  the  judgment  aippealeil 
fi'om  be  annulled  and  reversed,  and  that  there  now  be  judgment  in  favor 
of  defendants,  and  i-ejecting  the  demand  of  plaintiils  at  their  C4>st  in 
lK)th  <»ourts. 


Dissenting  Opinio?!. 
Watkins,  J.     Robert   J.   Ker,  deceased,  rtc<ininHl   the  ownei-shiji  of 
several  lots  of  ^-jrouiid  in  the  city  of  New  Orleans,  which  are  situated  in 
the  squai-e  bounded  by  Esplanade,  (1ailM>nie,  Bayou  Road  and   RolK*rt- 
H4ni  sti-eets,  a  portion  of  which  fonns  the  subject  of  this  contnivei'sy. 
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()f  these,  three  1ot8  have  their  fW>nt  on  Ksplaniule  street,  with  m\e 
line  on  one  side,  on  Claiborne  street,  constituting  this  property  the  comer 
of  Esplanade  and  Claiborne  streets. 

Four  others  have  their  front  on  Claiborne  street,  with  one  side  line 
passing  immediately  in  the  rear  of  those  last  described. 

The  remainder  consists  of  a  narrow  strip  of  gi'ound  of  very  nearly  the 
Hhape  of  a  parallelogram,  which  is  situated  in  the  rear  of  both  of  the 
two  picM^es  of  ground  above  described. 

For  convenience  of  reference,  those  three  i>ieceR  of  property  may  be 
designated  by  the  letters  A,  B  and  C  —  A  representing  the  pr«>perty  sit- 
uated at  the  c«>mer  of  Esplanade  and  Claiborne,  B  the  proi)erty  which 
frimts  on  Claiborne  street,  and  C  the  pw>perty  which  is  situate<l  in  the 
rwir.     See  plan  annexed. 

All  of  these  properties  were  purchased  by  Ker  in  the  years  1848,  1844 
snd  1845. 

On  the  8th  of  June,  186:3,  he  consented  a  mortgage  tor  $12,000,  i-ei^re- 
sented  by  a  series  of  promissory  notes,  payable  to  his  own  order  and 
indorsed,  though  Chiaj)ella  is  mentioned  in  the  act  as  the  mortgagee, 
npon  the  property  mentioned  in  letters  A  and  C ;  and  on  the  20th  of 
June,  1872,  he  executed  another  mortgage,  likewise  represented  by  sev- 
eral notes,  Charles  Lafitte  being  named  as  the  mortgagee  upon  the  prop- 
erty mentioned  in  letter  B. 

In  1878  Mrs.EmeIie  Evershed,  the  mother  f>f  the  defendants,  purchased 
at  execution  sale,  under  a  judgment  which  she  had  obtained  against  Ker, 
on  several  of  the  notes  which  were  secured  by  the  Chiapella  mortgage, 
and  she  received  a  sheriff's  title  thereto. 

No  proceedings  have  been  taken  to  purchase  the  Lafltte  mortgage. 

In  the  course  of  the  administration  of  the  succession  of  R.  J.  Ker,  in 
1880,  the  property  mentioned  in  letters  B  and  C  were  adjudicated  a 
probate  sale,  and,  upon  inspection  of  the  titles,  it  was  ascertained  to  be 
a  fiict  that  the  property  mentioned  in  letter  C  was  included  in  and 
«»verpd  by  the  Chiapella  mortgage  and  the  Evershed  title  i  and  the  pur- 
rhaser  declined  to  accept  the  title  tendered  him  by  the  Ker  succession. 
An  investigation  led  the  administrator  to  believe  that  tlie  Chiapella 
mortgage  and  the  Evershed  .title  had  been  erroneously  extended  to  the 
property  mentioned  in  i%  contrary  to  the  intentions  of  the  contracting 
parties ;  and,  therefore,  this  suit  was  brought  to  have  this  error  judicially 
declared,  and  the  titles  to  be  so  corrected  as  to  conform  to  the  true  in- 
tentions of  Ker  and  Mrs.  Evershed. 

The  principal  averment  of  the  administrator's  petition  is  "  that,  al- 
tlmn^  such  appears  to  be  a  fact,  yet,  in  reality,  it  was  the  intention  of 
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Ker  to  ^"31  lit  and  of  A.UIiiiipella  to  jwrept  by  the  siiid  lU't  •  *  ai  iiioit- 
pige  only  upon  the  eorner  of  Esplanade  and  ('laibome  utivetn,  as  it 
Kt<»od,  and  eiudoKed  within  well-eKtahlinhed  dividing  fenceu,  tbmiing  u 
distinct  and  sepanite  property  from  the  rent  *  *  •  hut  throngli  a 
rlerieal  error  and  inadvertence,  and  coutrai-y  to  t!ie  intentions  of  the 
contmctin>c  iNirties,  the  notary,  in  drawinfi:  up  tlie  saiid  a<*t  of  nioi-tgage, 
erroneously  extendecl  it  over  the  whole  "  of  the  property  mentioned  in 
A  and  C,  when  it  should  have  lieen  wstricted  and  confined  Ui  that  men- 
tioned in  letter  A.    ' 

He  likewise  i-epi-esents  that  whatever  may  appear  npim  the  face  of  the 
Latitte  mortgn>[^e  act,  *Mt  was,  in  ideality,  the  intention  of  said  Ker  to 
{jrant  the  letters  and  of  Lafitte  to  accept  a  mortage  uimmi  the  whole"  of 
the  projierty  mentioned  in  the  letters  B  and  C  ;  and  that  it  should  not 
have  been  restricted  and  confined  to  that  mentioned  in  letter  B. 

He  further  represents  that  when,  on  the  7th  of  September,  1878,  Mrs. 
Eversheil  l)e<*ame  the  ail^judicat^e  at  sheriff's  sale  of  the  projierty  aft 
erroneously  described  and  as  consisting  of  the  whole  of  A  and  C,  she 
really  and  actually  took  {Missession  of  **  that  property  which,  in  the  in- 
teiidnieiit  of  the  i>arties,  had  been  really  mortgaged  and  wild,  i.  c,  the 
pvopf^'ty  at  the  comer  of  Esplanade  and  C'laibonie  sti*(H*ts,  comprised  in 
letter  A,  and  never  set  up  any  pretension  to  any  more;  and  that  Ker  it- 
iiiained  in  the  undisputed  possessi<m  as  owner  of  all  tlie  other  properties 
mentioned  and  comprised  in  the  letters  B  and  (\aud  of  which  the  a<iniinis- 
trat4n'  is  now  in  possessi<m. 

Substauitially,  the  defendant's  answer  is  a  general  denial,  coupled  with 
an  averment  of  the  tnith  and  <*ori*ectness  of  the  ivcitails  contained  in  the 
title  of  the  sheriff  to  their  mother,  and  in  the  ChiaiMilla  mmtgage.  They 
further  aver  that  the  des4*rii)tions  which  an*  i^>ntained  in  said  acts  are 
identical  with  those  contained  in  the  conveyances  of  KerV  vendors,  and 
of  their  authors.  They  insist  that  plaintiffV  demands  ai*e  stale,  Wcause 
the  acts  in  which  error  is  assigned  ai-e  twenty  yeiirs  old. 

<  )n  thi'se  issues  the  facts  develoi>ed  on  tlie  trial  aiv  as  f<dlc>ws,  viz : 

In  the  interim  lietween  the  thite  of  Kers  several  purchases  and  185(1, 
he  divitleil  the  several  propc^rties  above  enumerated  into  five  distinct  and 
separate  lots,  placed  commodious  and  valuable  ivsident^es  u|M>n  each, 
uiid  seimrated  4>ne  from  aiu>ther  by  substantial  fences. 

On  that  iMirt  of  the  proiM»rty  situated  at  the  comer  of  Ulailmnie  and 
Esplanade  streets,  and  within  the  limits  nientiiHied  in  letter  A,  he  estab- 
lished large  iwmI  coiiiiimmUous  improvements  in  which  he  resided  nntil 
the  tlate  of  th«»  sheriff V  sale  to  Mrs.  Evershed,  on  the  7th  of  Se{»tem])er, 
1878.    The  ixanjiiuder  of  the  proiM^ty  mentioned  in  letters  B  and  C  were 
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divided  iiito^/ofirdiHtiiict  preiiiiKes,  iiH>utiiig  on  ('laibonie  sti-eet.  In  tluK 
maniM'r  the  proiM»rty  in  letter  C  was  subdivided  at  light  angles  with  that 
on  letter  A.  Upon  each  one  of  these  four  premises  tenements  weiv 
erected,  suited  to  the  wants  of  oeeupants,  and  same  have  lH*en  oc<*ui)ie<l 
rontiuuously  since  as  sepaitite  residences. 

When  Mrs.  Evei-shed  purchased,  such  was  the  situation  of  tliese  seve- 
ml  properties ;  and,  under  her  sheriff's  title  she  went  into  iK>sse8sioii 
onljf  of  the  Ker  homestead,  as  at  present  enchised,  and  as  above  de- 
S4*rihed,  and  no  more.  Ker  liecame  her  tenant,  and  continued  to  occujiy 
the  property,  paying  her  rent.  After  her  death  he  paid  rent  to  her  ex- 
ecutor, and  afterwanl  to  the  defendants,  as  her  simple  heirs.  Subse- 
quently he  reniove<l  to  one  of  the  four  premises  fronting  on  ClailM>rnc 
street,  and  mentioned  in  letter  B,  where  he  continued  to  reside  until  his 
death ;  and  his  family  have  continued  to  I'eside  there  since. 

Neither  Mrs.  Evershed  nor  the  defendants  have  at  any  time  had  posses- 
won,  under  the  sheriff's  title,  of  any  (xirtion  of  the  property  outside  of 
the  Ker  rei«idence  and  inelosui'e ;  nor  did  any  one  of  them,  at  any  time 
prior  to  the  institution  of  this  smt,  set  up  any  chum  or  pretension  to 
more. 

'riiey  never  made  any  demaiul  or  claim  to  any  portion  of  tlie  rents  of 
the  four  properties  on  Claiborne  stiin^t,  and  paid  no  portion  of  the  taxes 
thereon. 

There  is  no  iM>sitive  proof  as  to  what  were  the  real  and  a<*tual  inten- 
tions of  the  parties  antecedent  t4>,  or  at  the  time  of  the  confection  of  the 
Chiapella  mortgage,  or  of  the  sheriff's  sale. 

All  of  the  contracting  parties  and  tlie  officers  who  executed  them  are 
long  since  dead,  and  nearly  twenty  years  have  elapsed  since  the  former 
was  passeil.  The  determination  of  this  case  dei)ends  solely  upon  this 
evidence.  There  was  no  objection  urged  by  the  defendants  to  the 
a«linissibility  of  poro/ evidence.  The  right  of  the  plaintiff  to  introduce 
it  was  conceded. 

nie  opinion  of  the  majority  fhe  court  holds  adversely  to  the  claim 
of  the  plaintiff,  and,  as  I  undei«^rand  it,  maintains  two  pro^Hisitions,  the 
result  of  which  is  an  adverse' judgment. 

Tlwy  are :  1st.  That  the  recitals  of  the  acts  of  mortg}ige  and  side  ai-e 
perfectly  fonnal  and  unambiguous  in  terms,  and  no  contemporaneous 
errur,  or  mistake  is  shown  to  have  existed  at  the  date  of  their  execution  j 
and  ;!d.  Tliat  one  was  executed  by  a  notary  who  seems  to  have  pursued 
the  recitals  containe<l  in  former  titles,  and  the  other  by  a  sheriff,  in  the 
execntion  of  a  judgment  which  is  not  assailed  as  erroneous. 

To  put  it  tei-sely,  tlie  opinion   luilds  that  the  evidence  of  the  allege<l 
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error  i8  inmiffkieut,  and  cannot  pr6vail  agaiiMit  the  formal  acts  of  t\w 
public  ofticer»  named. 

I  n^spectfuUy  submit  that  both  propositions  are  untenable. 

1.  While  it  is  perfectly  true  that  there  is  no  ambiguity  in  either  act, 
it  seems  clear  to  my  mind  that,  from  the  manner  in  which  these  acts 
have  been  ti'eated  for  so  many  years  by  all  the  pai*ties  to  them,  the  fixed 
and  definite  boundaries  of  the  respective  possessions  thereunder,  should 
control  and  govern  their  recitals. 

The  Code  provides  that  in  the  intei*pretation  of  an  agreement  "  when 
the  intent  of  the  parties  is  doubtful,  the  construction  put  upcm  it  by  the 
manner  in  which  it  has  been  executed  by  both,  or  by  one,  with  the  ex- 
press, or  implied,  assent  of  the  other,  furnishes  a  rule  for  its  interpre- 
tation."   R.  C.  1956. 

Now,  it  is  contended,  this  provision  does  not  apply  to  plain  and  unam- 
biguous instruments,  but  this  is  clearly  incoiTect,  because  we  find,  in  a 
preceding  article  in  the  same  section,  that  '^  all  the  articles  in  this  section 
contain  rules  established  by  law  for  discovering  the  intent,  when  either 
the  words  are  ambiguous  w  circumstances  under  it  doubtful."  R.  C.  C. 
1945. 

The  phrase  ^'  circumstances  under  it  doubtfiil "  does  not  occur  in  the 
coiTesponding  article  of  the  French  Code,  and  yet  the  Court  of  Cassation 
has  frequently  applied  the  principle  contended  for  hei-e,  to  parallel  cases, 
for  the  purpose  of  ascertaining  the  intent  of  the  parties.  Toullier,  t.  Ill, 
2  p.  212,  No.  320,  and  note  1 ;  Laurent,  Droit  Civil,  vol.  16,  No.  504,  p. 

In  Marcotte  ys.  Cow,  12  R.- 167,  it  was  applied  to  a  state  of  facts  quite 
similar  to  the  one  presented  here.    In  that  case  the  Court  said : 

"  The  testimony  of  McConley  was  objected  to  on  the  gix>und  tliat  parol 
testimony  cannot  be  received  for  the  purp<ise  of  controlintj  the  expresn 
condition  of  the  ileeil  *  *  But  the  testimony  was  admitted,  and  we 
think  properly. 

"  Courts  of  justice  are  bound,  in  the  investigation  of  conti-acts,  to  wek 
the  common  intent  of  the  parties  rather  than  to  adhere  to  the  literal  Hemw  of 
the  tenns. 

"  When  the  intent  of  the  parties  is  doubtful,  says  the  Code,  '  the  eoii- 
structi(»n  put  upon  it  liy  the  manner  in  which  it  has  been  executed  by 
both,  or  by  one,  with  the  express  or  implied  assent  of  the  other,  fur- 
nishes a  rule  for  its  iiiteipretation,'  Art.  1951.  Parol  evidence  is  clearly 
admissible  to  prove  in  what  manner  a  contnict  has  l)een  executed  by  the 
parties,  and  hoic  far,  in  a  contract  for  the  »aie  of  land,  the  poft^emfion  has 
licen  conformable  to  the  deed. 


NEW  ORLEANS,  JANUARY,  1889.  25 

Ker  et  al.  vu.  Evershed  et  al. 

"  In  the  cane  now  l>ef(>i-e  iis  the  tradition  was  mnde  by  a  survey  and  by 
planting  post«i  on  the  line.  *  *  All  parties  have  acquiesced  in  this 
«tat€  of  things.  The  traditiau  was  effected  ft//  acceptnnce  of  the  thing  sold, 
ns  Hnderstood  by  the  parties  at  the  time,  and,  in  mir  opinion,  this  practical 
interpretatian  by  the  parties  themselves  ought  not  to  be  di8turl>ed." 
(Italics  are  mine.) 

In  PatanqHo  vs.  Gnesnon^  15  La.  311 — a  lemling  case,  and  one  that  is 
cited  in  many  recent  opinions — the  Court  said  : 

"  The  plaintifT  now  seeks  to  recover  a  lot  of  ground,  such  as  is  calkd 
for  by  his  deed  of  s{tle.  Defendant  resists  this  claim  oh  ^/te  ground  that 
there  was  evidently  a  mistake  and  misdescription  in  the  instrument  ;  that 
the  piece  of  ground  intended  to  be  sold  by  her,  and  purchased  by  the 
plaintiff,  ira^  that  of  which  he  had  taken  possession  in  1830  j  which  he  had 
improved,  and  in  which  he  had  Iwen  living  since,  *  *  Upon  the  whole, 
the  evidence  establishes  l»eyond  a  doubt,  the  error  alleged  by  the  de- 
fendant, and  the  shameful  bad  faith  of  the  plaintiff  in  attempting  to  take 
advanta^  of  it,"    (Italics  are  mine.) 

ITie  facts  detailed  are  almost  identical  with  those  of  the  instant  case, 
the  terms  l>eing  reversed. 

I  respectfully  submit  tliat,  notwithstanding  the  terms  of  the  act«  in 
question  are  perfectly  fonnal  and  free  from  ambiguity,  the  proof  admin- 
istered discloses  the  manner  in  which  they  were  executed  by  all  the 
parties  to  them,  and  that  theii-  possession  was  not  confonnable  thereto } 
that  tlii*  proof  controls  "  the  express  conditions  of  the  deeds,"  and  that 
*'  this  practical  interpretation  (of  these  acte),  by  the  parties  themselves, 
onglit  not  to  be  disturl»ed." 

2.  The  suit  of  Mi-s.  Evershed  was  not  simply  for  the  i-ecovery  of  the 
debt  she  held  against  Ker,  but  for  the  enforcement  of  the  Chiapella 
niortgage  also,  because  she  specially  petitioned  for  the  recognition,  and, 
under  the  judgment  and /./a,,  the  identical  property  therein  described 
was  taken,  and  no  more.  If  such  was  not  the  purpose,  in  the  execution 
of  her  judgment,  why  did  she  limit  the  seizure  to  that  part  of  the  prop- 
erty described  in  lettere  A  and  C,  and  did  not  seize  and  sell  that  de- 
scrilied  in  letter  B  ?  Can  it  be  supposed  that  she  desired  to  purchase 
these  fragmentary  portions  of  property,  or  that  any  one  else  would  f 
Certainly  not. 

This  course  of  dealing  with  Ker's  property  is  conclusively  against  the 
tlieory  that  it  was  an  ordinary  execution  sale.  It  was  a  proceeding  via 
ftfdinarin  for  the  forecl(»surt^  of  the  Chiapella  mortgage,  and  nothing  else. 

•1  Tliere  is  no  force,  in  my  opinion,  in  the  second  proposition  main- 
taiiHMl  in  tlie  opinion  of  the  court. 


26  SUPREME  COURT  OF  LOUISIANA. 

Ker  et  al.  vs.  Everahed  et  al. 

The  Code  provides  that  '^  judicial  sales  are  subject  to  the  rules  laid 
down  for  public  sales  in  general."    R.  C.  C.  2617. 

"The  a<yndication  is  the  completion  of  the  sale;  the  purchaser  be- 
comes the  owner  of  the  article  adjudged;  and  the  contract  is  from  that 
time  subjected  to  the  same  rides  which  govern  ordinary  contracts  of 
sale."    R.  C.  C.2608. 

These  rules  are  that  "  in  all  cases  where  no  specific  provision  is  made 
under  the  present  title,  the  contract  of  sale  is  subject  to  the  general  rules 
established  under  the  title  of  Conventional  ObligaUona,'"    R.  C.  C.  2438. 

Thus  we  have  it  proved  that  judicial  sales  are  subjected  to  the  rules 
governing  obligations  in  general.  This  court  has  applied  these  rules  to 
judicial  sales  in  many  cases,  and  particularly  in  the  following,  viz: 
Hall  vs.  Nevill,  3  Ann.  327 ;  Davenport's  Heirs,  3  N.  S.  679 ;  Stewart  vs. 
Boyd,  15  Ann.  171 ;  Jones  vs.  Crocker,  1  Ann.  440 ;  Heirs  of  Cartle  vs. 
Floyd,  38  Ann.  583. 

In  quite  as  many  cases  error  has  been  assigned  in  judicial  sales,  and 
maintained  by  the  C4jurt,  and  notably  in  the  following,  viz :  Buard's 
Heirs  vs.  Buard,  2  La.  3  -,  Chaion  vs.  Pepin,  13  La.  534 ;  Williams  vs. 
Hunter,  13  Ann.  476;  Robert  vs.  Boulet,  9  Ann.  29. 

If  then  judicial  sales  are  subject  to  the  rules  governing  conventional 
sales  and  conventional  obligations — and  they  are — what  becomes  of  the 
argument  that,  forsootli,  Mrs.  Evershed  holds  under  a  perfectly  formal 
a(\judication  by  the  sheriff,  and  that  the  Chiapella  mortgage  was  passed 
by  a  notary  who  employed  the  identical  descriptions  contained  in  the  titles 
of  his  authors,  hence  they  are  not  open  to  acharge  of  error  such  as 
assigned  in  this  case  f 

To  state  the  question  is  to  answer  it. 

It  is  argued  that  because  Henriquez  also  obtained  a  judgment  and 
seised  this  property,  and  is  not  made  a  party,  therefore,  this  case  must 
fail. 

Henriquez  did  not  buy  any  part  of  the  property. 

His  judgment  was  satisfied  by  Mrs.  Everslied,  who  was  the  at\judi- 
('atee.     Besides,  this  question  is  not  raised  by  the  defendant's  answer. 

It  is  said  plaintiffs  did  not  ask  the  annulment  of  Mrs.  Evershed's  judg- 
ment under  which  the  sale  took  place,  and  that  is  a  bar  to  plaintiffs' 
recovery.  It  was  extinguished  in  greater  part  by  her  puixrhase  of  the 
pro])erty,  and  has  ceased  to  exist  j>ro  tanto. 

But  it  simply  pursued  the  tenor  of  tlie  petition  and  mortgage,  and  per- 
petuates! rather  than  cured  the  error.  Besides,  the  defendants  tendered 
no  i)lea  of  res  adjndicata  or  estoppel,  and  this  court,  cannot  supply  them. 
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Stat«  VB.  Schmidt. 

It  is  my  deliberate  judgment  that  the  case  is  with  the  plaintiffs,  and 
that  the  judgment  ought  to  be  affirmed. 
The  Chief  Justice  concurs  in  this  dissent. 


No.  10^.  :  ji  ,gi 


State  of  Louisiana  vs.  John  Schmidt.  11 


1.  NotwUhstending  a  city  ordiiuuioe  makeii  a  certain  map,  or  plan  a  part  of  it,  the  former  may 
be  introdnoed  in  evidence,  neparately,  if  the  latter  is  specified  as  on  file  in  the  office  of  the 
chief  of  some  department  of  the  city  government.  An  objection  to  the  separate  Oflfer  of 
llie  onUnance  goes  to  the  effect  and  not  the  admissibility  of  the  evidence. 

2.  The  teettmony  disclosing  the  loss  of  the  original  plan  or  map,  made  part  of  Ordinance  No. 
4799  A.  S..  parol  proof  was  admissible  of  its  contents  and  purport. 

1.  Stttiafiftctory  evidence  being  ftunished  to  the  effect  that  said  ordinance  was  prepared  by  the 
cit3'  attorney ;  that  the  map  annexed  to  and  made  a  part  thereof  was  prepared  by  the  city 
■onreyor,  under  his  superintendence  and  direction ;  and  that  the  radius  of  six  squares 
fhnn  a  public  market  was  ascertained  by  taking  the  further  side  of  the  streat  from  a  pub- 
Uc  market,  and  walking  six  squares,  the  nearest  way,  any  theory  heretofore  entertained 
adversely  thereto  must  yield  thereto.  \ 

The  testimony  in  this  case  conflrms  the  conclusions  announced  in  State  vs.  Banter,  40  Ann. 
Audit  is  a 


PPEAL  from  the  First  Recorder's  Court. 
i    Murphy,  J. 


Cariieton  Hunt,  City  Attorney;  Thos.  McC,  Hynuin,    Assistant  City 
Attorney,  and  Frank  K  Butler  for  Plaintiffs  and  Appellees : 

1.  The  act  No.  100  of  1878,  being  a  special  law,  has  not  been  repealed  by  the  present  city  char- 
ter, acts  of  1882. 

2.  The  act  of  1878  and  ordinance  4798,  A.  S.,  adopted  thereunder,  are  not  obnoxious  to  article 
4tf  of  the  Constitution,  which  prohibits  the  granting  to  any  corporation,  association  or  in- 
dividual any  special  or  exclusive  right,  privilege  or  immunity;  nor  to  the  Constitution  of 
the  United  States. 

3.  The  legality  and  constitutionality  of  the  private  market  ordinance  of  the  City  of  New  Or- 
leans. No.  4798,  A.  S..  have  been  fully  affirmed  by  this  court. 

4.  To  render  the  declarations  and  admissions  of  a  municipal  officer  evidence  they  must  ac- 
eompany  acts,  which  actn  must  be  of  a  nature  to  bind  the  corporation.  Dillon  Mun.  Corp 
§  237  (nete). 

5.  Ko  city  officer  can  bind  the  corporation  unless  thereto  authorized  by  law. 
S.    The  municipality  cannot  relinquish  their  police  powers. 

7.  The  city  council  were  fully  authorized  by  section  3  of  act  No.  100,  of  1878,  to  prescribe  by 
ordinance  the  portions  of  the  city  in  which  private  mailcets  shall  be  located,  and  the  dis- 
tance they  shall  be  removed  from  the  public  markets. 

«.  No  restrictions  whatsoever  are  imposed  by  law  on  the  city  council,  except,  first,  to  restrain 
that  body  from  prohibiting  the  existence  of  private  markets  Altogether  within  the  muni- 
cipal limits;  and,  second,  to  prevent  them  from  allowing  the  establishment  of  private  mar- 
kets vlthin  a  raditu  of  six  squares  of  a  public  market. 
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».  Full  power  and  authority  wa»  given  the  city  oimncil  by  Boid  statute  to  extend  aod  enlarge 
the  area  iii  which  private  marketa  Dhonid  not  be  permitted  to  exist.  Th^^  is  nothing;  in 
the  law  to  prevent  the  council,  if  it  deems  it  proper,  to  pass  an  ordinance  declaring  that  no 
private  market  shall  exist  within  a  radius  of  seven,  eight  or  nine  squares  of  a  private 
market. 

10.  The  city  council  have,  by  Ordinance  47ft8,  A.  S.,  as  amended  by  Ordinance  3081,  C.  &,  flxed 
and  defined  the  boundaries  of  those  portions  of  the  city  within  which  it  is  not  lawful  for 
private  markets  to  exist;  and,  as  defendant's  private  market  is  Mithin  that  prohibited 
area,  it  is  milawfuUy  established,  and  he  is  jnstly  liable  to  the  fines  impoHod. 

11.  The  word  "  radius,"  used  in  the  law,  means  "  the  shortest  distance  from  the  centre  to  the 
circumference."  In  order  to  have  a  radius  there  must  be  a  circle,  and  by  the  insertion  of 
that  word  in  the  law  the  general  assembly  clearly  intended  to  establish  a  space  around 
each  public  market,  which,  from  its  centre,  would  extend,  in  everj*  diityitloii  a  uniform 
distance,  thus  treating  all  private  market  men  alike. 

W.  F.  &  7>.  (\  MeUen  for  Defendant  and  Appellant : 

1 .  That  the  words  '*  within  a  radius  of  six  squares,"  as  useil  in  act  10 J  of  1878,  and  Oixliuance 
4798  A.  S.,  mean  six  squares  as  mie  would  walk  by  the  shortest  route  in  any  direction  from 
the  public  markets, 

2.  That  the  point  has  never  1>eeu  decided  by  tills  coui*t.  In  State  vs.  Berard  the  defendant 
admitted  that  tbe  word  "radius"  in  tlie  act  was  used  in  its  strict  technical  sense.  The 
point  was  therefore  not  at  issue,  and  the  decision  is  not  binding  on  other  private  mfffket 
keepeiH. 

3.  That  even  if  the  above  decision  sliould  be  construed  as  a  IHnal  interpretation  by  this  court 
of  the  meaning  of  the  words  in  the  ac,t,  it  is  not  binding  as  to  the  meaning  of  the  same 
worils  in  the  onlinance,  for  that  was  not  before  the  court. 

•J.  The  city  has  Interpreted  for  itself  the  meaning  of  the  term  "six  siinares"  as  used  in  the 
onlinance  by  annexing  to  it  a  certain  map  designating  the  prehibited  limits.  According 
to  tliis  map  the  term  meant  six  s<iuares  in  a  walk  from  the  public  market. 

5.  Tlie  defendant  being  charged  with  \nolating  the  ordinance  must  be  dischai-ged  if  his  mar- 
ket is  not  within  the  pnihibited  limits  of  the  oitlinance,  though  be  may  l>e  within  tho 
limiti  prohibited  by  the  act.  Tlie  act  prescribes  no  penalty  for  its  violation.  It  is  only 
the  violation  of  the  oidinance  that  is  punishable. 

(f .  The  act  and  the  ordinance  are  attempts  to  raise  revenue  under  the  guise  of  the  police 
power,  and  one  illegal  and  uncunstitutitmal.  State  vs.  Palauia,  34  Ann.  750 ;  State  va. 
Blaser.  36  Ann.  363.  . 

7.  The  act  and  the  ordinance  ci^eate  a  monopoly  and  aiv  illegal  anil  unccmstitiitional. 

8.  A  municipal  corjioration  cannot  inflict  the  penalty  of  imprisonment  as  an  alternative  of  a 
rtne,  unless  tlio  power  be  granted  by  expi-ess  statutory  authority.  Dillon,  ^  336-353;  Stat<^ 
V8.  Bright,  38  Ann.  1. 

9.  Tlie  representative  of  the  city  having  told  the  defendant  that  the  comer  he  now  occupies 
was  without  the  limits,  and  he  having  moved  there  upim  that  information,  and  having  in- 
ve.sted  his  money  in  tliat  property  in  good  faith,  for  the  sole  purpose  of  conducting-  hi» 
market  business,  l>elieving  it  was  outside  of  the  limits,  and  having  carrieil  on  his  busineHH 
there  for  eiglit  years  without  l>eing  once  molestiHl,  the  city  is  eatoppe<l  fi-om  claiming  that 
In*  is  within  the  limits. 


TIm*  opinion  of  the  Conit  was  deliveivtl  by 

W ATKINS,  J.     The  defendant   i»    ;ippellant   from  wneral  jiidginejits 
rendered  a^iiin^t  him  for  certain  alle^d  violations  of  city  Ovdinanee  Xo. 
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479S,  A.  S.,  which  provides  "  that  no  private  market  shall  \h^.  permitted 
within  a  radius  of  six  blocks  of  any  public  market." 

The  view  we  have  taken  of  the  merite  renders  it  unnecessary  for  us  to 
IMWs  upon  the  various  objections  urged  to  tlie  constitutionality  and 
legality  of  the  ordinance  and  the  law. 

I. 

Defendant's  counsel  urged  objection  to  the  introduction  of  said  ordi- 
nance in  evidence,  because  the  plan,  which  was  made  a  part  of  it,  was 
not  offered  at  the  same  time. 

Tliis  objection  goes  to  the  eftect  and  not  to  the  admissibility  of  the 
evidence.  True,  it  was  made  a  part  of  the  ordinance  by  the  City  Coun- 
cil, but  it  is  referred  to  as  a  plan  on  file  in  the  office  of  the  Administrator 
of  Commerce.  This  was  certifying  to  its  legal  effect  only,  and  not  that 
it  wa«,  physieally,  incorporated  into  it.  It  was  properly  admitted  separ- 
ately from  the  plan. 

II. 

He  also  urged  objections  to  the  introduction  of  a  certain  purported 
sketch,  or  tracing  of  the  original  map,  on  the  groimd  that  the  loss  of  the 
original  had  not  been  established,  and  that  it  was  not  correct  as  a 
tracing.  From  what  appears  in  the  record,  it  seems  that  both  parties  in- 
troduced secondary  evidence  of  its  contents  and  purport,  and  we  see  no 
objection  to  all  of  it  l)eing  considered. 

III. 

The  only  question  open  for  discussion  is  whether  the  corner  of  Maga- 
zine and  Erato  streets,  at  wliich  place  the  defendant  has  his  private 
market  established,  is  within  prohibited  limits. 

While  the  testimony  of  one  of  the  witnesses  for  the  prosecution  is  to 
the  effect  that  defendant's  private  market  is  within  2100  feet  of  St.  Mary's 
Market,  or  within  the  prohibited  distance,  his  statements  are  predi- 
I'ated,  exclusively,  upon  an  examinathm  of  the  tracing  to  which  he 
refers,  and  information  obtained  from  others. 

Defenilant's  evidence  discloses  tlmt,  in  1880,  he  established  his  market 
at  the  comer  of  Magazine  and  Gainnie  streets,  and  being  prosecuted 
therefor,  he  removed  it  one  8<iuare  further  from  St.  Mary's  Market,  and 
re -established  it  at  the  corner  of  Magazine  and  Erato  street,  where  it 
rttill  remains.  That  no  further  proceedings  were  taken  against  him 
until  the  affidavits  under  consideration  w<»re  filed. 

Defendant  states,  a*  a  witness,  that,  for  two  or  three  years  he  rented 
his  present  stand,  and  then  purchased  it. 

Two  witnesses  testify  that  the  corner  of  Erato  and  Magazine  streets  is 
wren  squares  from  St.  Mary's  Market. 
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Ml*.  £.  H.  Farrar  whb  introduced  a8  a  wituens  for  the  defendant,  and 
stated  that  he  was  City  Attorney  in  1880,  and  during  the  time  his  private 
market  was  at  the  comer  of  Magazine  and  Gainnie  streets,  he  prosecuted 
him,  and  sent  him  to  jail.  At  this  juncture  counsel  for  the  prosecution 
objected  to  any  ftirther  testimony  on  this  subject  on  the  ground  that  it 
cannot,  in  any  way,  affect  the  issues  in  this  case. 

We  tliink  the  testimony  was  properly  admitted.  That  it  was  compe- 
tent, and  exercised  a  material  bearing  on  the  question  at  issue. 

Having  been  the  City  Attorney  at  tliat  time,  he  was  a  competent  wit- 
ness to  speak  of  the  transactions  and  proceedings  of  the  city  authoriticH 
in  the  enforcement  of  tlus  ordinance  against  the  defendant,  as  circum- 
stances indicating  what  was  the  prescribed  limit  thereunder,  in  the 
absence  of  the  plan  referred  to  as  lost. 

He  says  that  he  is  perfectly  familiar  with  ordinance  No.  4798 ;  that  he 
wrote  it ;  that  he  is  perfectly  acquainted  with  the  plan  which  formed  a 
part  of  it.  He  states  tliat  it  was  drawn  by  the  City  Surveyor  under  his 
instructions,  as  representative  of  the  city. 

"  Q.  How  was  the  distance  ascertained  under  which  the  private  mar- 
kets wei-e  prohibted  f 

"  A.  The  distance  was  ascertained  by  the  map,  wliich  is  declared  in 
this  ordinance  to  be  a  part  of  it,  under  section  four.     *     * 

^'  The  question  then  presented  itself  as  to  what  was  meant  by  radius  of 
six  squares,  and,  in  order  to  prevent  trouble  about  *  what  a  radius  of  six 
squares  meant,  I  advised  a  plan  to  be  made  to  officially  designate  what 
places  were  within  the  prescribed  limits. 

"  Q.  You  say  the  prohibitory  limits  were  ascertained  how  T  Was  it 
by  measuring  s<»  many  feet,  or  by  so  many  walking  squares,  on  that 
map? 

**  A.  It  was  ascertained  by  taking  the  far  side  of  the  sti-eet  around 
the  market,  and  walking  six  squares  the  neart»st  way.  *  *  The  limits 
were  distinctly  fixed  on  the  map. 

'*  Q.     By  what  measurement  f 

^^  A.     By  taking  the  far  side  and  walking  six  scpmres  the  nearest  way. 

**  Q.    Then  it  was  by  walking  scpiai^es? 

"  A.     Yes,  sir." 

Giving  full  weight  to  the  evidence  of  the  prosecution,  lu-edicatiHl  upon 
what  is  alleged  to  l>e  a  ti-acing  from  the  original  ma]>,  the  testimony  of 
Mr.  Farrar  apin^ars  to  be  con<rlusive  against  the  State. 

Whatever  theorif  may  have  l)een  entertauied  with  regard  t4)  the  mean- 
ing of  ttie  pliruHc  ^^  within  a  radius  of  hIx  squai^eH,"  as  contained  in  the 
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law  and  ordinance,  the  latter  ie  made  plain  and  timainbigiiouR  by  tlie 
quoted  tefttimony.  It  Herves  to  conflrm  the  conclusionB  announced  by 
ns  in  the  recent  caae  of  State  vs.  Barthe,  40  Ann.,  which  were  couched 
in  the  following  words,  viz : 

''  Manifestly  the  lawmaker  knew  that  in  a  city  no  one  can  move  from 
one  point  to  another  on  an  air  line,  hence  the  language  ^  a  radius  of  six 
Kqnares  ^  must  have  lieen  intended  to  mean  a  route,  or  distance  of  six 
Hqnares,  in  all  directions,  from  a  public  market,  such  as  a  human  being 
coold  nse.^ 

Applying  this  test  to  the  various  charges  against  the  defendant  and 
the  prosecution  must  fail,  because  his  market  is  more  than  six  walking 
squares  from  St.  Mary's  Market,  counted  the  nearest  way,  and  hence, 
not  within  the  limit  prohibited  by  the  ordinance  in  question,  and  conse- 
quently, the  several  judgments  appealed  from  must  be  reversed. 

1%  is,  therefore,  ordered  and  decreed,  that  the  several  judgments  ap- 
pealed from  be  annulled  and  reversed,  and  the  defendant  discharged, 
with  cost  in  his  favor. 

The  Chief  Justice  and  Judge  Fenner,  concur  in  decree. 


No.  10,207. 
Jacob  Weinberger  et  al.  vs.  The  Merchants'  Insurance  CosfPANv.     ^  7891 

Xeitker  a  Judgment  of  non-suit,  nor  one  dismlMing  a  snit  for  want  of  proper  partien.  will  sn8> 

tain  tbe  plea  of  r$»  ad^fuidieata. 
The  eovta  of  thia  State  administer  both  legal  and  equitable  relief. 
Prayers  in  the  alternative  asking  for  either  are  not  inconsistent. 
A  penoo  doing  bnainess  with  an  insurance  company  ought  to  inform  himself  of  it«  general 

oounie  of  boaineas  and  ae  to  the  term*  and  conditions  qf  the  policy  issued  on  his  appli- 


B  of  the  conditions  and  exceptions  in  the  policy  will  not,  on  that  account,  avail  as  an 
exoue  for  violating  the  terms  and  conditions  of  the  policy. 

It  is  a  maxim  of  tiie  law  that  "  words  referred  to  are  considered  as  incorporated,"  and  the 
same  role  applies  where  a  particular  clause  refers  to  another  clause  in  the  same  instru 
ment  or  to  one  disconnected  with  the  instrument  to  which  reference  is  made.  An  appli- 
cation for  aa  insurance  policy  containing  a  reference  to  a  chmse  making  exceptions,  the 
latter  clause  forms  a  part  of  the  application.  The  application  and  the  policy  must  be  con-  ^ 
stnied  aa  one  {nstmment. 

When  there  Is  no  ambiguity  requiring  explanation  in  the  language  of  a  written  contract,  and 
the  intent  is  plain  and  complete,  no  evidence  will  be  admitted  to  give  another  construction 
te  it  than  that  which  la  so  plainly  expressed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Ltorjf  d[  Blair  and  R,  DeGray  for  Plaintiffs  and  Appellees : 

Foit  The  defendant  acknowledged  the  vessel  was  covered  by  the  policy  insured  on,  at  the 
tine  she  was  damaged,  on  the  voyage  ftom  Galveston  to  Vera  Cms : 
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1.  By  notifying  the  assured  after  the  condemnation  of  the  veH»el  at  Vera  Cruz,  that  the  com- 
pany would  hold  the  assured  to  all  the  obligations  imposed  on  them  by  said  policy. 

2.  By  sending  its  inspect4»r,  Captain  Baker,  to  Vera  Cruz,  Mexico,  to  look  after  said  vessel 
after  said  company  was  informed  of  the  vessel's  damage  and  condemnation. 

Second.  The  evidence  shows  that  the  president  and  the  general  agent  of  the  defendant  com- 
pany knew  that  the  vessel  was  intended  to  be  used  in  Texas  and  Mexican  ports.  To  issue 
a  ptdicy,  under  the  circumstances  disclosed  in  the  record,  containing  a  priut«d  warranty 
against  the  use  of  such  ports,  was  an  act  of  bad  faith.  Defendant  is,  therefore,  estopped 
from  availing  itself  of  this  wariantj-  even  if  It  intended  it  to  be  an  operative  part  of  the 
contract  of  iusurauee.  Wlieeler  vs.  Traders'  Insurance.  2  East.  Rep.  196:  Krugeret  al. 
vs.  Insurance  Company.  13  Pacific  Keporter,  156 ;  Wood  on  Insurance,  p.  149,  note. 

Tliird.  The  policy  is  to  be  liberally  construed  in  favor  of  the  insured.  Exceptions  to  the  risk  and 
forfeitures  are  to  be  taken  most  stmngly  against  the  insurer.  1  Amould  on  Marine  In- 
surance (ed.  1850).  p.  65,  note;  May  on  Insurance,  §  175,  pp.  205,  206;  Wood  on  Insurance, 
§  50.  pp.  140,  141 :  Id.,  §  67,  pp.  157,  158 ;  1  Phillips  on  Insurance  (ed.  1853),  p.  85.  §  131. 
The  written  portion  of  the  policy  prevails  over  the  printed  part.  1  Arnould  on  Marine 
Insurance.  §  46.  Rule  v  ;  May  on  Insurance,  i^  176,  p.  184. 

Fourth.  B^ull  and  complete  effect  nmst  always  be  given  to  the  written  description  of  the  risk. 
It  must  not  be  destroyed  even  in  pari,  in  order  to  give  effect  to  a  conflicting  printed  clause. 
To  do  so  would  make  the  printed  override  the  ^Titt^u.  Wood  on  Insurance,  p.  129 ;  Id.  § 
63.  p.  149;  Id.,  p.  150:  Pliusky  vs.  Insurance  Company,  32  Fed.  Rep.  47. 

Fiftli.  As  tlie  printed  words  are  general,  iut/onded  for  any  like  occasion,  and  the  written  wei-e 
specially  selected  for  the  particular  Instance,  the  latter,  in  a  case  of  conflict,  will  prevail, 
Still,  inteipretation  will  reconcile  all  where  it  reasonably  can ;  and,  as  a  means  to  this 
end,  will  give  greater  weight  to  the  ^.Titten  parts  than  to  the  printed.  Robertson  vs" 
Fi-ench.  4th  East.  130.  136;  Bishop  on  Contracts,  415 ;  Hernandez  vs.  Sun  Mutual.  6t)i 
Blatdi.  317 ;  American  Express  Company  vs.  Pruckney,  29th  111.  392 :  Howard  Fire  Ins. 
(^o.  vs.  Brunneer,  11th  Harris  Pa.,  50  ;  Cluwlsky  vs.  Guinn.  97  N.  Y.  333.  See  also  Chirk 
vs.  WotKlruff,  83  N.  Y.  518. 

Thomas  J,  Semmes  for  Defendant  and  Appellant : 

1.  The  bringing  of  an  action  at  law  on  a  policy  of  insurance  and  pnMiecuting  it  to  Judgment, 
is  a  conclusive  election  to  consider  it  as  expressing  the  true  contract  l)etween  the  parties, 
and  an  abandonment  of  any  attempt  to  have  it  reformed  in  equity.  Washburn  vs.  Insur- 
ance Company,  114  Mass.  175 :  May.  Insurance,  section  566 ;  Woo<l,  Insurance,  sectitm  808 : 
1  Duer,  Insurance,  p.  74 :  90  New  Yorl^.  428 ;  Taney's  Rep.  277. 

2.  Neither  a  iwllcy  of  Insurance  or  other  written  agreement  can  be  i-eformed  unless  a  mistake 
l)e  made  by  both  parties,  so  that  the  intention  of  neither  is  expressed  ;  or,  if  the  mistake 
l>e  on  one  side,  there  must  be  fraud  on  the  other  in  taking  advantage  of  the  mistake  and 
obtaining  a  c<mtract  with  the  knowledge  that  the  one  Is  dealing  with  him  in  eiTor.  Bryct* 
V8.  Lorillard  &  C<»..  55  N,  Y.  243;  Insurance  Company  vs.  Davis.  131  Mass.  318;  78  N,  Y. 
618    64  N.  Y.  456 ;  59  N.  Y.  244 ;  2  Cranch,  441 ;  7  Ann.  228  :  50  Md.  524. 

3.  A  mistaice  as  to  the  legal  efiect  of  the  Instrument  Is  no  ground  for  Its  information.  40 
Ark.  167  (55  Am.  R.  571) ;  Prescott  vs.  CooiJer.  37  Ann.  553. 

4.  The  mistake  must  l>e  proved  beyond  a  reasonable  doubt,  64  N.  Y'.  456:  63  Ala.  488;  67 
Cal.  317  ;  30  Fed.  R.  862. 

5.  The  mistake  must  arise  from  ignorance,  suiprise.  or  misplaced  C4»nfidence.  65  Ga.  103  :  JH> 
Pa.  228. 

6.  And  no  evidence  is  allowed  to  prove  the  mistake  unU'st4  the  policy  was  wTitteu  differently 
fi-oni  what  was  agi-eed  on.    Insurance  Comjiany  vs,  Huntzinger.  98  Pa.  47. 

7.  Ordinary  diligence  must  In*  used  to  discover  the  mistake.    70  Ga.  794. 

8.  It  is  no«xcuse  that  plaintiff  did  not  read  tlu'  policy  till  aftor  the  hit^s.  21  S.  C.  24  (.57  Am. 
R.  600) :  114  Pa.  398. 
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9.  Faflnre  to  briug  fiuit  for  ^formation  until  the  Iomm  ban  occnirrerl  in  an  unfavorable  ciirnni- 

Ktauce.    Steinback  vh.  Innarance  Company,  77  N.  Y.  498. 
10,  TnlesM  there  be  a  contrailietiou  between  the  wHtten  ami  prini/t^d  I'lanHeH  of  a  contruct. 

lioth  ninat  1>e  euforred.  bec'anne,  in  8uch  eaae.  the  written  do  not  <;ontrol  the  pHnted  wordn. 

(Srierson  v«.  iDHurance  Company,  6  N.  S.  55;   Hunter  vh.  InHnrance  (Company.  11  Ami. 

139 :  Joyce  vm.  Insurance  Comiiauy,  L.  R.  7,  Q.  H.  583. 


TTw»  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  Jacob  Weinl)erger  and  John  Julia,  etnnniert-ial  part- 
Men»,  engaged  in  the  frnit  tmde  in  the  eity  of  Galveston,  bought  the 
Kteamer  James  H.  Geary,  of  Woodward  &  Wiglit,  of  the  eity  of  New 
Orleans,  and  had  her  repaired  in  said  city,  and  insured  in  the  Merchants' 
Mutual  Insurance  Company.  The  repairs  were  made  under  the  super- 
vision of  W.  M.  Raker,  marine  inspector  for  the  company. 

in  November,  1882,  on  a  voyage  from  Galveston  to  Veni  Cniz,  the 
(^eary  encountered  severe  gales  and  was  so  damaged  that  she  was  <*on- 
denmed  and  sold, 

Plainti ft' bring  this  suit  to  i-ecover  on  said  insurance  policy  of  the  de- 
fendant company  the  sum  of  Ave  thousand  four  hundred  dollars  and 
«*ighty-8even  cents,  with  iive  per  cent  interest  from  March  1,  188J}. 

In  the  United  Sbites  Circuit  Court,  suit  No.  10,;i08,  plaintiif  sued  the 
liefendant  comxmny  in  a  suit  at  law  to  recover  on  said  policy,  and  after- 
wards in  suit  No,  10,957  in  equity  in  the  same  court  for  the  same  pui-pose, 
prajing  that  the  policy  be  refonned  by  striking  out  the  printed  clause 
prolubiting  the  use  of  Texas  and  Mexican  ports,  and  that  on  the  policy 
as  amended  judgment  be  rendered  against  the  company. 

Defendant  excepts  peremptorily  to  the  petition  in  this  suit,  alleging 
21S  a  i^a«on  therefor  the  proceedings  in  the  above  suits  in  the  U.  8. 
Circuit  Court.  In  suit  No.  10,J)08  plaintiffs  declared  on  the  j>olicy  in  a 
suit  at  law,  and  are  estopped  from  suing  to  reform  the  policy;  and  in 
the  equity  suit  10,957,  tlie  matters  in  dispute  were  finally  determined 
and  are  res  adjttdieata. 

In  the  first  suit.  No.  10,;}08,  there  was  a  judgment  of  noH'Surt  only. 
After  the  dismissiil  of  the  suit  plaintiffs  were  at  liberty  to  bring  anotlier 
suit.     The  judgment  decided  nothing. 

In  suit  No.  10,957  in  equity,  after  several  pleas,  amended  bills,  etc., 
there  was  on  a  demun^er  of  defendant,  a  dismissal  of  the  suit  for  want  of 
liroper  parties.  In  neither  suit  was  there  a  final  judgment  and  in 
neither  case  a  plea  of  rea  adjndkata  or  estoppel  is  sustained.  There  is  no 
inconsistency  in  the  demands  made  in  said  suits  and  the  pending  siiit. 
The  judgment  of  the  lower  court  ovenuling  the  exception  was  corre<*t. 

Defendant  movwl  to  compel  plaintiffs  to  elect  whether  they  woidd 
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jjroceed  on  the  demand  to  retbnu  the  policy,  or  on  the  policy  itself.  Tlie 
evidence  was  correctly  overruled.  There  is  no  inconsistency  in  the 
alternative  prayers  of  plaintiffs,  and  if  the  allegations  in  a  i>etitiou  Mill 
warrant  equitable  relief,  this  court,  under  the  well-recognized  jurispru- 
dence of  the  State  will  grant  it.  Sucli  is  the  prayer  of  plaintiffs  in  their 
petition.     Art,  21 ;  1964  et  seq. 

Defendant  answered,  denying  any  liability  on  the  part  of  the  company, 
that  the  vessel  was  damaged  and  the  loss  occasioned  by  a  violation  of  a 
prohibitory  clause  in  the  contract  of  insurance  miule  between  plaintiifH 
and  defendant. 

The  application  for  the  i>olicy  of  insurance  was  made  on  the  2d  day  of 
May,  1882,  on  the  blank  fonn  furnished  by  the  companj'  as  follows :  "To 
navigate  the  Gulf  of  Mexico,  the  Caribbean  Sea  and  the  Antlantic  Coast 
as  far  up  as  Boston." 

In  the  lH>dy  of  tlie  application  preceding  the  signature,  in  plain  ty|H*, 
the  following  forms  a  part  of  the  application  :  "  This  application  is  made 
and  accepted,  subject  to  all  other  clauses  and  conditions  in  the  policies 
of  the  comi>any." 

The  clause  and  condition  in  the  policy  referred  to,  and  which  is  the 
matter  of  contention  in  this  case,  is  tis  follows :  "  Warmnted  by  the  as- 
sured not  to  use  port  or  port*  in  Eastern  Mexico,  Texas  nor  Yucatan, 
nor  anchorage  thei-eof  dming  the  continuance  of  this  insurance."  Plain- 
tiffs' right  to  recover  depend  upon  a  construction  of  the  last  clausi^ 
whether  or  not  it  forms  a  part  of  the  contract.  They  contend  that  it 
was  well  understood  that  the  intent  was  for  plaintiffs  to  na\igate  the 
Gidf  of  Mexico  and  Cariibbean  Sea,  to  use  the  j^orts  of  Mexico  and  Texas, 
without  exception,  and  that  said- clause  of  warranty  prohibiting  the  use 
of  said  ports  shoidd  be  stricken  out.  In  order  Ui  obtain  relief  it  is  in- 
cunilient  upon  plaintiffs  to  show  that  there  is  some  conflict  or  inconsis- 
tency between  the  written  and  printed  parts  of  the  contriwt,  and  that  the 
latter  controls  and  conveys  the  intent  of  the  imrties  to  the  contract,  or  that 
there  was  an  error  made  by  both  in  the  contract,  so  that  the  intention  of 
neither  is  expivssed,  or  if  there  wai*  eiTor  on  one  side  it  was  the  I'esult 
of  some  artifice  or  fraud  on  the  jmrt  of  the  other,  or  that  the  contnict 
was  executed  on  the  part  of  plaintitl^  on  his  construction  of  the  intent 
and  meaning  with  the  express  or  implied  consent  of  defen<hint. 

Tlie  written  part  of  the  application  forms  a  part  of  the  policy,  and  is 
cojjied  and  incorporated  in  the  policy,  and  thus  the  application  and  tlie 
policy  form  but  one  contract. 

The  policy  was  delivered  some  fifteen  days  after  the  application  was 
made.    Tlie  assured  cannot  plead  ignoranct^  of  the  chiiist^s  in  the  i>olicy. 
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It  was  their  duty  to  read  the  policy,  so  as  to  determine  whether  or  not 
it  was  made  in  accordance  \Vith  the  application.  The  defendant  com- 
jMiny  insures  vessels  navigating  the  seas,  but  has  clauses  in  its  policien 
excepting  certain  port«  and  localities  from  its  risks.  A  person  dealing 
with  an  insurance  company  ought  at  least  to  know  the  general  course  of 
its  business,  and  in  the  application,  if  he  desires  exceptions  in  i)olicie8  to 
be  avoided,  he  ought  to  state  the  fact  in  )iis  application  and  be  willing  to 
]}ay  the  additional  premiums  for  the  risk. 

It  is  a  maxim  of  the  law  that  words  referred  to  are  considered  as  in- 
corporated. 

Verba  ilUita  in  esse  tidentur. 

And  the  same  nde  applies  where  a  i)articular  clause  refers  to  another 
clause  in  tlie  same  instrument,  or  to  one  disconnected  from  the  instru- 
luent  to  which  reference  is  niiide.  The  clause  in  the  application  for  a 
policy  of  insumnce  on  the  Geary  referred  to  a  clause  containing  excep- 
ti(m8  in  the  policy  with  reference  to  certain  i>ort8.  This  clause  fonned 
a  part  of  the'  application  though  it  had  been  written  or  printed  in  it  : 
'*  To  cover  hull,  apparel,  etc.,  of  steamer  James  A.  Geary  (o  navigate 
the  Gulf  of  Mexico,  Cairribbean  Sea  and  along  the  Atlantic  Coast,  as  high 
up  as  Boston,  the  assured  not  to  use  port  or  ports  in  Eastern  Mexico, 
Texas  or  Yutatan,  nor  anchorage  thereof  <luring  the  continuance  of  this 
insurance." 

When  there  is  no  ambiguity  requiring  explanation  in  the  language  of 
a  written  contract,  and  tlie  intent  is  plain  and  complete,  no  evidence 
will  be  a^lmitted  to  give  any  other  constru<!tion  to  it  than  that  which  is 
Ko  plainly  expressed.     C.  C.  1945-1956. 

Neither  equity  nor  usage  can  he  resorted  to  in  order  to  enlarge  or  re- 
Htriet  tliat  intent.    C.  C.  196.3. 

Authorities  are  cited  by  plaintiff  to  show  that  the  contract  of  insur- 
ance diould  be  construed  in  the  manner  in  which  the  assured  under- 
Ktood.  This  is  undoubtedly  true  when  the  intent  is  doubtful,  and  in 
«i>  expressed  in  Articles  1956  and  1957  C.  C. 

The  evidence  in  the  record  does  not  convince  us  that  the  insuran^'e 
company  had  any  knowledge  of  the  intention  of  the  owner  of  the  Geary 
to  pat  her  in  the  trade  between  Galveston  and  Vera  Cniz. 

There  is  some  conflict  in  tlie  the  testimony  of  Fourchy,  the  President  of 
the  Company,  and  W.  M.  Baker,  the  inspector,  on  the  one  side,  an  d 
Wight,  for  plaintiffs,  on  the  other. 

Fourchy  and  Baker  deny  all  knowledge  of  any  intent  on  part  of  plain- 
tiffs to  employ  said  vessel  in  commerce  with  any  of  the  prohibited  ports. 

They  say,  on  the  contrarj',  after  her  employment  between  Mobile  and 


36  SUPREME  COURT  OF  LOUISIANA. 

WeiulHsrger  et  al.  vs.  Meirhants*  luHurance  Co. 

Havana,  slie  was  to  be  used  in  the  fruit  trade  witli  the  Bahama  Islands. 
Pearl  Wight  says  his  fii-ni  was  negotiating  with  tlie  ownere  of  the  vessel 
to  take  a  cargo  of  lumber  for  the  M.  C.  R.  R.  to  Tanipico,  and  that  he 
told^  Mr.  Fourch.v,  when  negotiating  tor  the  policy,  that  .she  might  want 
to  go  to  Tampieo.  There  was  no  agreement  and  no  contract  for  this 
proi>ose<l  voyage. 

That  nothing  was  said  to  Fourchy,  the  president  of  the  company,  al>out 
excepting  Texas  or  Mexican  ports  from  the  prohibitions  in  the  policy,  is 
evident  from  Mr.  Wight's  answer  to  an  interrogatory  :  "  I  think  that  the 
only  thing  that  was  talked  about  that  I  have  any  recollection  of  was 
about  allowing  her  to  run  North,  and  this  man  stated  that  he  might  want 
to  send  her  East  for  repairs,  and  that's  why  the  Boston  clause  was  "put 
in  thei'e."  The  fact  that  Galveston  was  the  hailing  i)ort  of  the  vessel  is 
of  very  little  consequence.  A  vessel  may  hail  from  a  port  and  be  em- 
ployed during  her  life  in  distant  sejis,  and  never  again  visit  her  home 
port. 

Plaintiffs  contend  that  the  defendant  company  issued  policies  and  paid 
losses  on  the  Silver  Wing  and  Daybreak  in  each  of  which  may  be  found 
printed  clauses  warning  against  the  use  of  Mexican  and  Texas  ports, 
similar  to  the  clause  in  the  policy  sued  on.  But  the  written  applications 
and  the  written  parts  of  the  policy  alh»wed  the  use  of  these  ports.  In 
the  instant  case  there  is  no  such  permission  asked  in  the  a])plicatiou  or 
graiite<l  in  the  jmlicy.  Evidence  showing  that  the  insurer  and  insured 
meant  to  make  a  ceitain  contract,  but  that  misconception  of  the  effect  of 
the  langinige  and  terms  in  the  policy  defeati^l  their  intention,  makes 
a  proper  case  for  its  reformaticni. 

The  evidence  in  such  case,  however,  must  be  clear.  If  there  l»e  a  sub- 
stantial doubt  as  to  what  was  the  statement  of  the  ap])licant,  or  as  to 
the  fairness  of  his  claim  to  have  U^en  mistaken,  or  the  agi*eement  ot  the 
parties,  or  a  maiterial  conflict  of  testimony,  the  court  will  not  aid  the 
phiintiff'.  The  affirmation  is  upon  the  plaintiff",  and  he  must  show  what 
statement  he  ina<le  and  what  the  agn»ement  was.  May  on  Ins.  J  566,  ik 
871. 

The  plaintiffs  have  failed  to  show  that  there  is  any  ambiguity  or  doubt 
in  the  policy  widening  the  contract,  or  that  the  intention  of  the  parties 
was  other  than  that  expressed  in  the  insurance  contract,  or  that  there  is 
any  contradiction  between  the  printinl  and  written  clauses  of  the  <mmi- 
tract. 

The  judginent  appealed  from  is  therefoi-e  avoided,  reversed  aiul 
annulled,  and  it  is  now  ordei-ed  that  the  demand  of  plaintiff*  be  reieett*4l 
with  costs. 
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No.  10,U>2. 

Mrs.  Malvina  C.  Collier,  Tltrix,  Etc.,  v«.  M(>r(;an\s  Lolisiana 
AND  Texas  Railroad  and  Stkamshiiv Company. 

A  motion  for  vecarity  for  ccwtn,  under  sectiou  4  of  Act  136  of  18SU.  is  uot  an  appearance 
which  g:oe«  to  the  merits  of  ttie  8uit.  It  iM  uot  a  coute.Htatiou  of  any  point  or  matter 
raised  by  the  action  aa  set  forth  in  the  petition.  It  is  an  ex  parte  proceedings  a  matter  of 
right,  which  ia  to  reliere  the  defendant  from  making  any  appearance  for  a  contest  of  any 
kind  until  his  demand  has  l>een  satisfied. 

.Senice  of  a  petition  and  citation  adirensed  to  a  corporation,  in  fatally  defective  and  bad,  when 
made  on  one  who  is  not  a  legal  representative  of  such  corporation,  authorized  to  receive 
legal  process. 

A  cit»tiou  and  service  thereof  are  tlie  foundation  of  tite  suit.  The  same  cannot  be  considered 
a^  waived  unlesit  by  a  renunciation,  or  by  an  appearance  putting  at  iMSue  some  matt^^r 
represented  by  the  petition,  the  object  of  which  is  intended  to  be  detrimental  to  the  pro> 
ceediiig  or  the  action. 

APPEAL  from  the  Civil  District  Court  for  tlie  Pairisli  of  Orleans. 
RUjhtory  J. 


Charlett  Carroll  tiud  Hornor  dt  Lee  for  Plaiiititf  and  Appellant. 

The  IlliBg,  by  defendant,  of  a  motion  for  security  for  ctmts.  under  section  4,  of  Act  No. 
136.  of  1880,  precludes  him  from  snbiiequently  questioning  the  validity  of  the  service  of 
citation  nptm  him.  Succession  of  Baumgarden,  35  Ann.  130 ;  Foote  vs.  New  Orleans,  20 
Ann-  22:  Lee  vs.  Goodrich.  21  Ann.  278;  Collins  vs.  Briggs,  5  La.  238:  City  vs.  Hall.  21 
Anil.  4:^8:  City  vs.  Walker,  23  Ann.  803:  Tntorsliip  of  Heirs  of  Byland,  38  Ann.  730; 
Bart]«tt  vs.  Wheeler,  31  Ann.  543. 

Personal  service  of  citation  upon  the  president,  or  in  his  absence  from  the  City  of  New 
Orleans,  upon  the  secretary  of  defendant,  under  section  12  of  its  chatter  (Act  No.  37,  of 
1887).  is  not  the  only  mode  of  bringing  it  into  court.  The  first  clause  of  the  section  did 
not  have  the  effect  of  repealing  the  fourth  paragraph  of  Article  198  of  tlie  Code  of  Prac- 
tice: benoe.  the  clause  and  the  paragraph  must,  if  possible,  be  so  constructed  that  both 
may  stand.  To  hold  that  the  clause,  iust«ad  of  conferring  a  privilege  or  exemption,  placed 
defendant  in  duriori  cam.  than  the  other  corporations  in  the  Stii,t«,  by  adding  the  secretary 
to  the  list  of  officers  upon  whom  citation  may  be  served  i>ersonally,  at  any  place  in  the 
city,  still  leaving  it  subject  to  the  eperation  of  the  paragraph  of  the  article  that  provides 
for  a  service  upon  an  agent,  or  employee,  of  a  corporation,  at  its  olttce,  reconciles  the 
claiuie  and  the  paragraph,  and  such  is  the  proper  Interpretation  to  be  placed  thereon.  St. 
Julien  vs.  K.  R.  Co..  30  Ann.,  1064. 

When  a  defendant  attacks  a  citation,  and  introduces  oral  evidence  to  sliow  that  the  return 
thereon  is  not  true,  tlie  doors  are  then  thrown  open  to  plaintiff  for  the  introduction  of  evi- 
dence. t<i  show  the  facts  of  the  service,  and  if  they  make  it  clear  that  it  was  properh- 
marle.  the  validity  of  the  citation  will  be  iu?iiiit.aine!l,  and.  if  need  be,  the  return  amended 
in  accordance  therewith.  Mohr,  Hannenian  &  Co.  vs.  Marks,  30  Ann.  378;  Adams  vs. 
RoMlle.  35xVnn.  101. 

A  service  of  citatioiu  upcm  a  civil  corporation,  by  leaving  it  at  its  office  in  the  hamls  of 
one  of  its  agents  or  employees,  is  good,  althougli  the  president  <»r  other  <»flicers,  upon 
whom  personal  sernce  is  )>eriiiitted.  be  not  absent  therefrom,  at  the  time  of  such  service 
((.'.  P.  108).  The  rules  governing  the  service  of  (>itati(»n  up<»u  individuals  at  their  dorai- 
riles  (('.  P.  180),  art*  not  applicaUe  to  c<iriM<ratioiis. 
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Leovi/  cf;  Bltiir  for  Defendant  and  Api>ellee : 

1.  The  defendant  is  »  corfmratlou  created  by  a  »iiecial  act  of  tJie  Lt^slatiire.  whk'h  confer* 
It  ceitain  privileges  and  advantages  not  enjoyed  by  corporatinuH  organized  under  the  gen- 
eral law.    Act  37  of  1877. 

2.  When  the  9]jecial  proviAionH  of  defendant's  charter  differ  from  the  general  prin-irtions  of 
the  C<ide  of  Practice  on  the  same  Hubject  matter,  it  will  be  prennmed  that  the  LegiHlatnre 
intended  to  relieve  the  defendant  from  the  operation  of  the  general  law  and  to  confer  on  it 
tJie  advantage  of  being  governetl  by  tJie  Ai^eciaJ  pruvlftion«  of  it»  charter.  Heirs  of  Gossin 
VH.  Morgan's  Co..  36  Ann.  186. 

3.  Section  12  of  defendant's  legislative  charter  iirovides  that  it  must  lie  cit<Ml  into  court  by 
service  made  on  Its  president  or,  in  his  abseuc45,  on  its  seciotary.  Hence,  a  service  of 
citation  on  any  other  officer  or  agent  is  fatal  to  the  citation,  especially  in  the  alwence  of 
proof  that  servicie  on  the  ]n-esident  or  secnHar>'  was  impossible  by  reason  of  their  absence 
tVcmi  the  city.  A  fortiori  is  the  citation  unll  and  void  when  it  is  shown  that  both  the  presi- 
dent and  the  secretarj'  were*  pi-esent  in  the  city,  and  that  the  person  uywn  whom  s^»^^'ice 
was  made  was  not  even  an  agent  or  an  employee  of  the  defendant. 

i.  'Hie  court  will  presume  nothing  in  aid  of  a  citation.  Nothing  will  cure  a  dafective  or  null 
citation  except  the  appearance  of  defendant  and  contesting  the  suit  on  some  other  ground 
than  the  want  of  citation.  McMicken  vs.  Smith.  5  N.  S.  42K;  LoBlanc  vs.  Perroux,  21 
Ann.  27. 

a.  When  the  absence  of  a  party  is  essential  to  the  validity  of  a  citation,  the  court  will  pre- 
sume nothing  in  respect  to  his  absence.  It  must  be  prove<l  by  the  plaintiff.  McMicken 
vs.  Smith,  5  N.  S.  428. 

6.  The  statement  In  the  sherilTs  return  that  the  imrty  njjon  wh<mi  service  was  made  was  an 
agent  or  bore  some  other  relation  to  the  defendant  is  no  proof  of  the  agency  or  the  relation 
stated.  Jacobs  et  al.  vs.  Sartorius  <*t  al.,  3  Ann.  9;  Johnso.rs  Executor  vs.  Brown,  18 
Ann.  p.  334. 

7.  The  filing  of  a  motion  for  a  Inmd  for  costs  in  this  case  was  not  a  waiver  of  the  defects  in 
the  citation. 

a.  The  law  gives  the  right  to  a  Imnd  for  costs  to  any  defendant  "  in  any  cause  or  proeee<1- 
ing"  in  which  costs  may  Ije  incurred.    Acts  of  1880,  p.  190. 

b.  When,  by  the  institution  of  tliis  suit,  and  the  attempted  citation  of  defendant,  it  l»e- 
came  necessary  or  pro]H?r  for  defendant  to  c<mie  into  ctmrt  to  have  the  validity  of  the  cita- 
tion settled,  there  arost't  a  "cause  or  procewling"  in  whi<?h  costs  had  to  be  incurred.  To 
deny  defendant  the  right  to  security  for  costs  would  lie  to  cwate  an  exception  to  the  law 
entirely  unauthorized  by  its  teims. 

e.  The  reservation  in  the  motion  that  defendant  appeared  "solely  for  the  imrpose  of  mov- 
ing for  a  Ijond  for  costs,"  shows  that  the  defendant  had  no  intention  of  waiving  anything. 
The  costs  exjiected  to  be  incurred  and  intended  to  lie  secured  were  the  costs  of  the  ini- 
1>ending  litigation  over  the  validity  of  the  citation. 

d.  The  appearance  of  defendant  >vhich  amcmnts  to  a  waiver  of  defects  in  the  citation  is 
his  coming  into  court  to  contest  the  suit  on  some  other  grounds  than  want  of  citation. 
5  N.  S.  429:  4  L.  91 ;  5  L.  2.58:  9  M.  497;  10  R.  140;  1  Ann.  323:  3  Ann.  9;  21  Ann.  27. 

e.  A  motion  for  a  iNmd  for  cHists  is  not  a  contesting  of  the  suit.  It  is  ex  parte.  It  con- 
tests nothing  which  idaintiff  asserts.  Its  object  is  to  avoid  th«  ne<*e*8ity  of  contesting' 
anything  until  the  desinxl  security  is  furnished. 

«.  The  courts  require  strict  c^mijiliance  with  the  law  in  serving  citatitms  under  penalty  *il' 
dismissal  of  the  suit.  Jacobs  et  al.  vh.  Saitorius,  3  Ann.  9;  Louis  vs.  Smith,  24  Ann.  617  : 
18  Ann.  330:  .'>  N.  S.  428. 


The  opinion  of  the  Court  wa.s  delivered  by 

BERMri>EZ,  C.  J.     The  idaintiff  appi^ala  from  a  judgment  diBinissin^ 
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her  Miit  on  an  exception  to  the  mode  of  service  of  the  citation  issued  in 
the  case. 

It  ai>pearH  that  the  petition  was  filed  December  29,  18SS;  that  citation 
WHH  serveil  on  the  same  day,  on  one  Fay,  stated  in  the  slieriff 's  return, 
to  be  the  secretary  of  the  defendant  company ;  that  on  the  7th  day  of 
Jannary  following  the  defendant  made  a  moti<m  solely  for  the  purpose 
of  obtaining  security  for  costs,  under  section  4  of  Act  136  of  1880;  that 
on  the  12th  of  January-  next  an  exception  was  tiled  attacking  the  cor- 
rectness and  charging  the  nullity  of  the  sheriffs  return,  on  the  ground 
tlmt  tlie  person  named  therein,  Jis  that  on  whom  the  service  of  the  cita- 
tion bad  been  made,  was  not  and  never  has  been  the  secretary  of  the 
company,  the  consequence  being  that  the  slieriff  had  no  authority  to 
make  any  service  on  lum. 

On  the  trial,  the  defendant,  as  plaintiff  in  exception,  offered  to  intro- 
duce evidence  t4>  show  the  falsity  of  the  return ;  to  the  admission  of 
wldch  the  plaintiff  objected,  on  the  ground  tlmt  by  appearing  in  the  case 
to  ask  a  lM>nd  for  costs,  tlie  defendant  hml  estopped  itself  from  assailing 
tlie  validity  of  the  citation  and  of  the  service  thereof;  but  the  court 
having  overruled  the  objection,  the  proof  was  received,  and  the  plaintiff 
excepted. 

r. 

It  is  merely  elementary  that  a  citation  and  service  thereof  are  the 
foundation  of  a  suit,  and  that  the  same  cannot  be  considered  as  waived, 
unless  by  formal  renunciation,  or  by  an  appearance  putting  at  issue 
■ome  matter  presented  by  the  petition,  the  object  of  which  is  detrimental 
t4)  the  proceeding,  or  to  the  action.  The  Code  of  Pra^ftice,  Article  206, 
distinctly  provides :  "  Citation  being  the  essential  ground  of  all  civil 
"  actions  in  onlinary  procieedings,  the  neglect  of  that  formality  annuls 
"  radically  all  proceedings  had,  unless  the  defendant  has  voluntarily  ap- 
"  peared  and  answered  the  denuiud."    5  X.  S.  429 ;  4  L.  91 ;  5  L.  258 ; 

10  R.  140;    1  A.  323;    17  A.  91 ;   21  A.  27,43-^;    230  A.  80;3;    31  A.  540; 

35  A.  KIO;  ;38  A.  759. 
ThL<  is  so  much  so  that  it  has  been  held  that  an  apx)earance  tor  the 

pnqMise  of  setting  aside  a  writ  of  arrest,  is  not  such  as  can  be  treated  as 

waiving  a  defective  citation.    Jacobs  vs.  Sartorius,  3  A.  9, 
In  the  pi-esent  in.^taiice,  it  does  not  appeiir  th:it  any  such  appearance 

wa*i  made  by  the  company. 

The  motion  for  »ecurity  tV>r  costs  is,  out  of  caution,  carefully  guarded. 
It  distinctly  st.it<»s  tlmt  the  company  appears  for  the  sole  purpose  of 
demanding  the  IhhkI  for  costs.  It  is  a  proceeding  necessarily  ex  parte y 
a  Muhject   wliicli  nM|uired  no  hearing  of  the  plaintiff,  as  the  right  of  a 
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clefeiidaiit  of  requiring'  siicli  i&i)ereiiipt<>iy,aiKl  the  onler  of  court  follow- 
ing tlie  motion,  is  one  which,  ai«  a  nuitt«r  of  coui-se,  niUKt  be  granted, 
and  is  one  about  wliich  the  judge  exercises  no  legal  discretion,  save 
incidentally  as  to  the  amount  for  which  the  Iwnd  is  to  Vie  furnished. 

It  is  an  api)eai'ance  which  put«  at  issue  none  of  the  nnittei*s  set  forth 
in  the  petition,  either  as  to  jurisdiction,  sufficiency  of  the  cjiuse  of  action 
avorred,  ren  judicata,  pivscription,  or  any  other  defense,  the  imrpose  of 
whi(rh  would  be  to  have  the  cause  disposiMl  of,  on  account  of  any  aver- 
ment in  the  petition.  Its  object  is  «imply  to  dispense  the  defendant 
from  making  any  ap[»earance,  or  wtting  up  any  such  defenses,  or  join- 
ing issue  on  any  point,  until  the  requin'ment  for  a  Imnd  for  costs,  under 
the  Act  of  1880,  is  complie<l  with. 

It  is  therefore  a[)i)arent  that  the  mere  apjwamnce  for  the  sole  purpose 
of  asking  the  bond  for  costs,  cannot  lie  treated  as  one,  the  eftect  of 
which  was  to  prevent  the  defendant  in  the  case  fi-cun  urging  any  defenfie, 
after  the  nu)tion  for  security  had  been  made  and  the  security  asked, 
furnished  suid  accepted. 

The  district  judge,  therefoiv,  decided  correctly  in  overruling  the  ob- 
jection to  the  reception  of  the  testimony  propos<Ml  to  im[>each  the 
intrinsic  coiTectness  of  the  return. 

II. 

The  evidence  adduced,  written  or  oral,  c<nu*lusively  shows,  that  Mr. 
Fay,  on  whom  the  sei-vice  of  the  petition  and  citation  was  nnide,  was 
not  and  never  had  been  the  secretary  of  the  defendant  company. 

He  says  that  he  infonned  the  de[mty  sherift'  who  made  the  service, 
that  he  was  the  phonographer  and  ])rivate  secretary  of  Mr.  Hutchinson, 
the  pit»sident  of  the  defendant  com))any,  who  was  not  then  in  ;  that  he 
and  the  deputy  went  to  the  office  of  the  att<u*neys  of  the  com])any  ;  that 
he  handed  to  one  of  them  the  ]»apers,  stating  the  absence  of  the  ])resi- 
dent  and  asking  whether  he  should  accept  it ;  that,  on  being  answered 
tto,  that  he  had  no  right  to  take  them,  he  handed  them  to  the  de]uity 
sheritf,  telling  him  to  w^rve  them  on  Mr.  Hutchinson  ;  but  that  the  latter 
would  not  take  them  back  ;  that  he  subwMiuently  gave  his  name  to  the 
officer ;  that  he  is  positive  he  never  told  the  deputy  that  he  was  the 
secretary  of  tlie  defendant  com]»any  ;  that  he  never  was  such  s4*cretiiry  ; 
e.tc. 

The  minutes  of  the  board  of  <lirectors  of  the  c<mipany  of  April  5,  1S87, 
offered  in  evidence,  show  that,  on  that  day,  A.  U.  Hutchinson  wais 
elected  president,  and  John  H.  Ri<*hardson  secretary.  The  latter  heaid, 
siiys  that  there  had  been  no  change  in  the  officers  then  elected,  lM»tW€H»ii 
that  day  and  January,  1SK8. 
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The  deputy  Klicrift*  who  made  tlie  s^Tvire  testified  that  Mr.  Faiy  had 
stated  hiiii(M4f  to  In*  the  Hevretari/,  This  oftieer  iinist  iieeessjirily  have 
iuiHuudei'Ht<NNl  Mr.  Fay,  who  eaiinot  In*  ]>resiiiiie<1  to  liave  i>erjured 
hiniself. 

It  is  ail  iiii|>oi't4iiit  feature  in  tliis  eaw,  whieh  iiiilitateK  victoriously  in 
favor  of  the  eorre<'tiiess  of  Mr.  Fay's  testiuiony  that  he  and  tlie  deputy 
went  to>^t]i(*r  to  the  ottire  of  the  attorneys  of  tlie  (»onipany,  and  that 
there  he  waj*  told  that  he  had  no  ri^^ht  to  ree<*ive  the  pai)ers,  an<l  that  he 
retnniwl  them  to  the  slienff,  who  deelined  iveeivini?  them. 

The  infoinnation  Avas  then  and  thus  broupfht  home  elearly  to  the  oftieer 
<if  the  eourt,  in  unmistakable  huij^uapfe,  that  Fay  was  not  the  proper  per- 
.«M»i  on  whom  a  le^al  serviee  could  Ix*  made. 

The  fiict  t>ein^  dearly  establislied  that  the  st^rvice  wa.s  made  on  one 
who  had  iw  ea]meity  whatever  to  repi-ewnt  the  defendjuit  company,  it 
would  serv-e  no  useful  puriMiw*  t4)  follow  counsel  in  the  disseitatiim  in 
which  they  have  indul^c^l  t^inching  the  int^riuetation  to  be  put  upon 
Article  198  i\  P.,  and  wetion  12  of  the  Act  of  hn-orporation  of  the  com- 
iwny,  which  Iknuk  No.  37  of  1877.  It  is  enough  that  the  service  was 
made  neitlier  untler  the  ]u*ovisions  of  the  one  nor  of  th«)se  of  the  latter, 
to  say  that  the  legal  recpiirement  was  not  observed. 

Considering,  thei-efore,  that  the  service  of  the  petiti<m  an<l  imitation 
\*H«  fatally  defe<*tive  an<l  bad,  the  exception  was  pro)»erly  sustained. 

•liidginent  aftinned. 


N<K   l(),2(W. 

Thk  Statk  kx   kkl.,  Daniel  (V>hkx  vs.  T.  ('.  VV.  Ellis,  .h  ixjk  ok 
Civil  l)i>TKi<n-  i*orRT  for  the  Parish  of  Orlkans. 

L  A  MMudamus  will  iiwiie  t4i  direct  tlic*  trial  of  a  ouu*  in  whieh  the  Jiid^e  hiut  n^t^Mtsl  in  ^u 
tntti  the  nieritu  of  the  lU'tioii  on  nn  en^>ne«»UH  coiiHtnietioii  <»f  noiiie  queMtioii  of  pra<"tife 
|irpliiiiiiisr>-  to  the  whole  eaM*. 

2.  Althna|rh.  bv  the  utatiite  and  by  the  order  of  court  m'ceptiiif;  ii  HUiTeiider.  all  procwdiiijfH 
ajEaiimt  the  iiiMotveiit  and  hiH  pi-o)M*rty,  are  Ht«ye<l.  Ntill  they  do  not  abate.  The  statute 
dij»tiurtl>  ]>r(n-|deM  that  they  nhall  be  contiuned  after  the  failure  axaiiMt  the  syndic. 

3-  A  Miit  bnmirht  by  a  <TMUtor  a^aiuHt  partieM  who  AubHtMiuently  fail,  can  Ik*  tried  coutrudic- 
ifirilT  with  the  iiyiHlic  aUnie.  when  the  pi-o]>erty  imt  of  which  the  claim  ik  exiiected  to  be 
KatUfled  in  not  in  thi*  lianda  of  the  ayudic.  It  cannot  Im^  re4|uii-ed  tliat  Hu<'h  a  caae  lie 
tiiuiulatrd  with  the  itmolveucy  pnM'ee<Uu||p8  and  primarily  detenniniMl  contnulictorily  irn 
fonennn.  with  all  the  other  credit^ira.  althouj^h  the  Huin^  ci>Mlitor  dainiH  a  preference  or 
|ni\ilege. 
*.  The  Jiidirnient  thuM  reudei-ed  would  not  l>e  coiiclnMlve  on  the  ciiMllt^u-H  if  mm^ht  to  lie  en- 
rnpi-wl  aieaiuMt  the  aaiK'tn  of  the  inaolvency;  but  nnwt  ivniain  Hul»j«'ct  to  their  oiijwtiouH 
«im1  tonM  iMit  lie  eTet-ntiMl.  uuleiiM  contiiidictorily  with  them  ru  conntrm. 
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A  PI'LirATION  f(H-  MaiiiUiniUK. 


Jiai/M'j  DvHeijre  rf-  Huijuf  for  the  FU'latot*  : 

K<>1iitor,  having  fM>]<l  Hugar  whicli  whh  not  fiaid  f<»r.  w^iiieMtenfl  the  miiue  und«*i-  the  privilfj^c 
)n'aut«<l  *►>'  Arti<'1«  a227  of  the  CMvil  (Jode.  Mrhich  haM  b<Hwi  alwayn  maintained  by  thl«  mmih. 
:w  Ann.  12:  37  Ann.  .TSI. 

Thf  int4*n'4)nor.  olainiinK  to  hold  the  nugar  under  a  bill  of  lading,  applied  t«  the  eonrt  for  jht- 
niiiMion.  which  waa  olitaiued.  to  Umd  the  Hugar  and  have  it  retitonMl  to  itM  iMMneMiuu,  iMtii- 
ditiou<Hl  t«  produet?  it,  eto.  After  the  migar  had  been  releaMMl  to  intervenor.  the  defeiid- 
iiiiti«  niiMie  a  ("eiMiou  of  their  property ;  the  vim^  wa»  trannferreil  to  the  court  in  which  the 
iuMtlveucy  piticei^tiugM  were  pending,  i«yiidi<'H  wen*  afipointeit  who  ttliMl  their  auawer.  ami 
In  due  t'ounfe  the  caMC  waa  cHlled  for  trial. 

'I'he  plaintiff  and  defendants  being  ivady  for  trial,  the  intervenor  objecta  on  the  ground  that 
the  caae  can  only  Ih'  tried  in  the  matter  of  IlayneH  &  Kogen*  vh.  Their  CnMlitors,  and 
upon  tableau  of  diMtribntion.  and  to  thiH  the  anawer  wom  given:  Firat.  that  the  inter- 
venor ban  no  right  tii  interfen)  in  the  trial:  and.  aeoond.  that  there  is  nothing  to  distribute-, 
that  the  KyndicH  have  nothing  in  their  poriaeHaion  or  tMuitruI,  and  can  have  nothing  until 
the  righta  of  relator  and  interveiun*  are  tirat  Hettletl,  and  these  munt  bi^  settled  in  the 
original  suit  as  a  condition  precedent  to  going  int4»  ranettrgft.  <\P.  :t9l.  3M:  HennenV 
Digest.  Pleadings,  viii  (d)  1).  p.  1177.  No.  1.  p.  117K.  Nfts.  5  and  II :  (iraimM-  vs.  Devlin.  I 
La.  171 :  Marigny  vs.  Johnson,  Syndic.  3  X.  S.  fiSI. 

The  .Jiulge  sustains  the  exceptitni  of  the  iuterveni»r,  and  thus  there  is  a  bUa-k  interjwsetl  to  all 
furiher  pr<K'e«lings,  and  the  intervenor  having  obtained  }Mms(^ssion  of  the  pi*operty  seixeil. 
denies  the  right  of  any  party  to  enfoi-ce  his  Isind  or  U*  pr<H*eod  to  trial  t4)  determine  the 
rights  i»f  the  parties. 

Wherff  there  is  u  legal  right.  tht*i-e  should  l>e  a  legal  itMucHly.  and  all  relator  asks  is  that  lit- 
may  hsve  such  ivmetly  through  the  c^mris. 

We  ivs]HM>tfully  iisk  the  f'onri  t4»  afford  ns  the  relief  t4»  which  we  an*  entitled. 

Cai'U'Utn   Uuut  for  Hio  DofiTidaiit. 

TIk'  opinion  of  the  Court  wsih  (I<*Hv«»rcMl  by 

ISkkmi'DKZ,  C.  J.  Tliis  is  tin  application  for  a  mamUniiun,  The  roni- 
plaint  IH  that  the  diKt.rict  .ju<l^e  refuKes  to  try  a  suit  brou^lit  against  cer- 
tain parties  and  in  whieh  an  intervention  had  been  tiled,  the  defendants 
siibs4*tpieiitly  surrenderinj^  to  tlieir  eredit4>rs. 

The  refusal  is  based  on  the  j^-ound  that  the  suit  cjinnot  be  tnetl  sepa- 
rately from,  but  must  be  eiimuhited  with,  tlie  insolveney  pro<'eedin«rs 
and  tletermined  e<mtradirt4»rily  with  the  ei*etUtors  en  iifnvui'Ho, 

The  distiiet  jud^e  i-etunis  in  that  sens<',  addin<^  that  the  cpiestion  bad 
been  previously  detenninetl  by  his  predecessor,  he  thinks,  eorreetly. 

It  ap|M»ars  that  Cohen,  the  relator,  brought  suit  aj^iinst  Hayiies  ^■ 
Ko)»:ers  for  the  priee  <)f  eertain  siip^ar  sold  them,  s^Mpiestered  within  livr 
days  after  the  sale,  and  that  the  Cnioii  National  Hank  intervened,  elaiiii- 
iiiff  tin*  possi^ssion  of  the  prop<'rty  seizetl,  which  it  obtained,  after  sinii«» 
litipition,  on  bonding  it.     Ilaynes  &   Kojjers  vs.  Creditors, +0  A.  p.   — 
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A  few  davH  aft<*r  the  briiifprif^  of  the  suit,  the  (iefeiulaiitA  nuule  a  ees- 
sioii  to  their  credit^irs. 

The  8iiit  wbioli  had  been  allotttMl  t4>  one  division  ot  the  rourt,  wa^n 
ti-ansferriMl  to  anotlier  to  which  the  insolvency  had  lH*en  aHotted. 

liwue  having  Wen  joined,  the  case  was  tixed  for  trial  and  was  about  to 
be  proceeded  with,  when  the  intervenor  object-ed  to  a  separate  trial,  on 
the  ground,  that  the  suit  cuuimuhites  with  the  insolvency  proceedinja:s 
and  is  to  be  tried  contradictorily  witli  whom  it  may  concern. 

The  objection  was  sustained  by  the  trial  judge,  who  was  sinc^^  suc- 
ceede<i  by  the  defendant  judge,  to  whom  an  application  was  nuule  t4» 
proceed  with  the  trial  of  the  case,  separately,  which  wasdecline<l  fin*  the 
n*4i8ons  already  stated. 

The  present  proceeding  is  brought  against  both  the  judge  and  the 
i»yndic. 

The  latter  answers  that  neither  the  property  nor  the  bond  represent- 
ing it  haft  come  to  his  possession }  that  he  has  nothing  upon  which  a 
contest  cau  be  based  and  which  vmh  be  placed  upon  any  tableau  of  dis- 
tribution, and  that  the  rights  of  plaintiif  and  intervenor,  seem  to  be 
necessarily  precedent  to  the  exercise  of  any  power  by  him. 

Though  not  made  a  party  defendant — the  proceeding  being  8tri<*tly 
addressed  to  the  iudge,  (C.  P.  829)  —  the  bank  has  tiled  a  brief  adverse^ 
to  relator,  claiming  that  the  case  is  not  one  in  which  a  nutudamw*  can 
iMue,  as  the  ruling  complained  of  can  be  reviewed  on  apjM^al  and  that, 
♦'ven  then,  the  ruling  is  correct. 

Relatively  to  the  question  of  oui-  jurisdiction  to  allow  the  relief  now 
tiougbtf  it  suffices  to  say,  that  it  is  a  settled  rule,  expounded  by  this 
(*ourt,  that  a  distinction  is  recognized  between  cases  in  which  it  is 
taught  by  mandftmuff  to  control  the  decision  of  the  inferior  court  on  the 
merits  of  a  cause  and  ceases  in  which  it  has  refused  to  go  into  the  merits 
of  the  action^  upon  some  erroneous  construction  of  some  question  of  law 
or  practice,  preliminary  to  the  whole  case.  High  on  Ex.  Rem.,  Mi>l  ; 
Stale  ex  rel.,  (.'hisni  and  Boyd  vs.  Judge,  34  Ann.,  1178. 

The  pre(*edetit«  to  which  reference  is  made  to  establish  that  mandamus 
raun«>t  be  allowed  w^here  an  api>eal  lies  from  tlie  order  or  decree  ccnn- 
plained  of,  are  of  cases  originating  under  the  previous  Constitutions, 
>»hich  did  not  vest,  as  the  present  does,  the  Supreme  ( .'ourts  with  super- 
vii«or>'  jurisdiction  and  control  over  inferior  court*.     Article  90. 

The  question  now,  therefore,  arises  :  Whether  the  refusal  of  the  juged 
t«  try  the  case  as  an  independent  controversy  is  or  is  not  well  founded  f 

It  is  evident  that,  under  the  general  provision  of  the  law,  relative  to 
the  disposition  niaile  of  suits  brought  againnt  parties  who  subse<|uently 
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sunviuler  to  their  ri-editors,  the  tnui8fer  of  tlie  Riiit  from  the  diviKioii 
before  whieli  it  wa»  i>eiuliiig,  to  that  wliii'h  luul  m'qiiiivd  jiirisdietioii 
over  the  eeKsioii,  wiHi  legal  and  projKM-. 

The  CcMie  of  Pnietiee,  Article  165,  $  H,  di.stiiietl.v  provideH  that  all  Kueh 
HuitH  must  he  carrie*!  before  the  eourt  in  which  tlie  faihire  was  dec'lared ; 
but  it  does  not  nay  what  is  to  lieeonie  of  it  there. 

In  1855,  (Act  No.  322),  $88,  p.  487)  the  Legishiture  ix^ viewed  the 
88d  section  of  an  Act  of  1S17,  p.  808,  whieli  is  to  the  elteet,  that  all  suits 
thus  bnuight,  anterior  to  the  failure,  shall  be  transferred  to  the  court  in 
which  the  insolv(»nt  debtor  shall  hav<^  presiMited  his  schedule  and  shall 
be  voutlnued  aifahmt  lih  Hi/inlir.     K.  S.  1816. 

The  c<»ntenti(»n  here  is  that  such  suit  <'annot  be  he^ml  and  deterniine<l 
contradictorily  with  the  syndic  only,  as  an  independent  and  distinct 
suit,  but  must  be  cumulated  with  the  insolvency  proceedings  and  det-iM- 
niined  4'ontradict(uily  with  the  creditors  en  eoncHrtto.  The  distinction  is 
conceded  that  although  a  suit  for  the  ivcovery  of  a  sum  ()f  money  could 
be  thus  tried  contradictorily  with  the  syndi<'  alone,  and  not  en  (HmetirHo, 
this  cannot  be  [>ermitted  when  to  the  claim  is  coupled  a  prayer  for 
[ueference  and  privilege. 

Ueference  is  made  to  authorities  to  nmintain  that  positi<»n  ;  but  they 
do  not  apply,  for  the  obvi(Mis  reason,  recognized  in  Tenny  vs.  Provosty, 
14  Ann.  "221 ,  that  the  property  iran  in  the  handu  of  the  nymJie^  which  is  not 
the  case  here,  and  that  the  objections  were  raised  by  syndics  ov  creditors 
and  not  by  parties  not  involved  in  the  cession. 

In  those  cases  in  which  the  Act  of  1817  was  ignored,  it  was  surely  well 
said  that  the  ('oui-t  ctudd  not  ivnder  a  judgment  allowing  tinally  a 
preference,  or  privilege,  which  would  bind  the  creditors,  as  the  property 
out  of  which  the  claim  was  exp<'<*ted  to  be  satisfied  was  in  the  hands  of 
the  syndic. 

The  rule  is,  theretbre,  the  other  way,*  when  the  projuMty,  or  what 
represiMits  it,  is  not  in  the  hands  of  the  syndic,  although,  even  then,  the 
judgment  would  not  conchule  the  credit4>rs.  When  sought  t<»  l>e  en- 
forced against  the  property  in  the  hands  of  the  syndii-, —  the  other  j>rov- 
ing  insufficient,—  it  sh<»uld  be  established  c(nitradict<n*ily  with  them  en 
eoneui'Ho,  See  cases  of  Nicolopulo,  87  Ann.  47:i,  and  of  .bupiet,  ifr* 
Ann.  864. 

The  text  of  the  Act  of  1817,  which  is  to  be  found  as  section  1816  of 
the  Revised  Statutes,  gm^s  further  than  the  Code  (»f  Practii'c.  It  not 
only  declares  tbat  the  suits  brought  anteriiu*  to  the  failui'e  should  be 
transferred,  but  eontinned  affaintit  the  si/miie. 

Surely  when  a  debtor  surrenders,  and  his, cession  is  accepte<l  by  the- 
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Court  for  the  I'reditoi-s,  all  prcK'eediiigs  against  Iiiiii  aiid  Iiih  propeity  are. 
hy  the  law  aii<l  tli€»  order  of  the  judge,  Htatffd ;  hut  thom^  pnK'eediiigH  do 
not  afmte ; — the  atatute  dh-ei'ti*  that  when  {lending  hetViw^  a  different 
nmrt  tliey  sliall  Iw  tranKferi-e<i  to  that  in  wliich  the  Holiednle  Ims  l»een 
prertentefly  »"<^  shall  Ih»  there  tintthmed  uijuinHt  the  hi/h(Iu\ 

It  does  not  nay  that  the  suit  Hliall  be  eiiniulated  witl»  the  inKolv(*n<-y 
profeeilingK  and  trie<l  rontradietorily  with  the  ere<lit<n-H  ni  tnmeHi'HiK. 

In  the  settlement,  as  well  of  sueeessions  as  of  insolvencies,  <*redit<n*s 
have  several  renietlies. 

They  may  present  their  chiinis  for  recognition  to  the  suret^ssion  or  in- 
solvenej-  representative,  and,  if  not  recognized,  they  nn<y  sn<^  direi-tly 
either  ofKeial,  or  oppoRt»  an  afo<Hint,  or  tableau  of  distribution. 

As  a  rule,  a  dire<*t  suit  may  be  of  great  beneht,  as  it  may  possibly  in- 
ten-ept  prescription  and  may  secure  propeity  against  an  illegal  or  unjust 
disp<isa1  of  it,  or  s4»rve  fi<une  other  us<*ful  pui-pow. 

When  the  claim  is  judicially  recognized,  the  judgmctnt  authoriz(*s  the 
plaintiff  t4i  enter  appeaninces  in  the  nwrtiiana,  en-  in  the  insolvency, 
which  may  lie  to  his  ail  vantage,  and  thus  dispenses  with  prcMif  of  his  in- 
terest, when  he  first  assc^rts  it;  but  this  judicial  i-ecognition  gives  no 
more  authencity  or  validity  Ui  the  claim  than  w<ndd  an  ordinary 
acknowledgment  by  the  succession  or  bankrui)t<'y  i*epresentalive  couhl 
have  done,  as  such  n»cognition  would  itself  Im»  baiTen  of  effect  until  a«l- 
Miittetl  by  the  account,  or  established  by  judgment  on  an  opiM>sition  to 
it,  which,  as  a  condition  precedent  to  satisfacti(Hi  of  t\w  claim,  must  have 
lieen  homologateil. 

Xo  doubt,  it  might  1h»  preferable,  in  the  interest  of  the  plaintiff  in  the 
snit  in  question,  now  that  his  claim  is  in  court  and  issue  has  l»een 
joined  on  it  by  the  syndic  and  an  intervi'ntion  has  been  tiled,  t4)  have  it 
treated  as  an  «»p|Nisition  to  the  account  to  be  tiled  by  the  symlic ;  but  he 
may  have  r«*as(ms  stitisfactory  to  himself  t^o  act  as  he  does,  and  he  can- 
not lie  controlled  in  the  exercise  of  his  i-ights  as  to  tin*  discivtionary 
form  in  which  he  chooses  to  present  them. 

llie  judgment  in  the  case  in  questi<ui,  although  it  should  not  conclude 
the  syndic  <ir  the  credit^u-s,  will  have  this  gomi  result  that  it  will  set  at 
rest  all  differences  lM»twe<»n  the  plaintiff  and  the  intervenor.  From  that 
standpoint,  at  legist,  the  proceeding  should  be  c<»utinu<'d,  tried  and  de- 
tenniue^l  as  it  stands. 

Had  the  syndic  made  the  <d)je4'tion,  presse<l  by  the  interveniir,  to  the 
trial,  it  might  have  Inul  some  weight,  ns  the  insolvency  has  a  contingent 
inten'stat  stake,  should  the  plaintiff  and  the  intervenor  fail ;  but,  coming 
fwmi  the  latter,  to  whom    it   must  be  a  matt<'r  of  utter  insigniUcaucc 
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«hould  plaintiff  recover,  and  liow  the  C4i«e  in  tried,  vvliether  fteparately  or 
coutradictorily,  en  coneunto,  it  can  Imrdly  be  oonsiiiered.  It  does  not 
lie  in  the  mouth  of  the  bank  to  set  it  up,  particulariy  as  the  syndiit 
assei'ts  that  he  Iwis  possession  neitlier  of  tlie  property,  norof  tlu»  dciivH-y 
bond,  and  that  the  rights  of  the  phiintiff  and  of  tlw*  intervenor  aiv  neren- 
wirily  precedent  to  tliose  of  tlie  insolvency. 

The  rights  of  the  latter  are^  to  some  extent,  i-ecognized  by  the  lela- 
Un-j  for,  he  admits  that,  when  the  controversy  between  him  and  tlie 
F>ank  shall  have  l>een  determined,  if  relator  is  successful^  the  syndic  will 
be  entitled  to  i-eceive  the  proceeds  of  tlie  T>ond  and  distribute  them  by 
the  tableau  contra<iictorily  with  all  the  creditors  en  concurso. 

The  conclusion  reached  is,  therefore,  that  as  the  plaintitf  in  the  suit 
insists  that  the  trial  of  his  case  l>e  continued  against  the  syndic  alone, 
the  suit  cannot  be  treat>ed  as  necessarily  cumulated  with  the  insolvency 
proceedings,  and  as  to  \w  determined  onlj'  contradictorily  with  all  the 
creditors  en  concurso. 

It  is  therefore  ordered  and  decreed  that  the  nmndamMt  mmglit  be  made 
|>eremptory,  and  accordingly,  that  the  respondent  do  proceed  to  try  tin" 
merits  of  the  suit  in  question  without  prejudice  to  any  of  the  right^s  of 
the  creditors  of  the  insolvent  to  resist  the  judgment  to  be  i-endered,  how- 
ever it  may  go,  whether  in  favor  of  plaintiff  or  of  intervenor,  and  that 
relator  re<*over  his  costs. 

Mr.  .Fnstice  Fenner  recused  himself. 


No.  10,224. 
TuK  Statk  of  Louisiana  vs.  Bkrnard  Bakthk. 

'Hm  pntviHion  of  Act  No.  100  of  1878.  which  prohibitu  private  inarketM  within  a  radiit.s  of  nix 
Bqnanw  from  a  public  market,  does  not  c^in template  or  juatify  the  prohibited  di«itaDi*i»  to 
lie  meafiiired  on  an  air-line,  bnt  ito  trne  meaning  is  to  prohibit  private  markets  in  ali  dinM*- 
tiono  projecting  trom  the  neareat  public  raarketa.  within  a  diatance  of  nix  Hquaree.  ovt^i- 
which  cuatoniere  would  be  able  to  walk  from  one  market  to  another.  A  private  markf  i 
kept  within  six  «4uare8,  nieaanring.  with  the  width  of  inter\'ettlng  Htreots,  2100  feet,  ovei- 
the  Hhorteat  walking  distance,  of  the  neareat  pnblir  market,  fit  not  in  oontm  vent  ion  of  tht* 
law. 

APPEAL  from  the  First  Recorder's  <'ourt,  Parish  of  Orleans. 
.\fwphy,  J. 


VnrleUm   Hunt,  (Mty  Att4»rney,  ai»d   Frank  X.  Hntler  for  Plaintiff  luifl 
Api>ellee: 

1. 

Tlie  <'unMtit'Utional  i»u«ue8  n*lating  to  the  alleged  illegal  exerciM<<!  of  p<ilice  powt^r.  exi'liiHiv«« 
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KnntM.  monopolioH,  and  the  liko.  presentod  by  the  learned  oouiisol  f«r  defendant,  are  no 
loniter  open  qnrationA;  and.  we  Bubmit  them,  aa  forever  nettled,  by  former  decisiona  of 
UiM  Honorable  Cniiit,  which  have  now  becomo  the  law  at  the  State.  34  Ann.  ^544 :  36  Ann. 
gW:  38  Ann.  967.  074;  39  Ann.  439:  40  Ann.  173. 

II. 
Jvreudant'ii  private  market  being  within  a  mdiuM  of  nix  Miuarea,  or  2100  feet  of  Magazine 
market.  i«  unlawfolljt  locaU^  within  the  prohibited  liraitti.  aa  axed  by  Aot  No.  100  of  1878. 
aad  the  >4eut«ucei«  ftvha  which  defendant  has  appealed  should  bo  sanctioned  and  c<»nfli-med 
by  this  (^ourt.  Art  No.  100  of  1878;  Onliaance  4780.  A.  8..  Ordinance  3081.  C.  8.:  a<\ 
Art.  ].•>:  Siatt*  vs.  Barard.  40  Ann.  172. 

Hranck  K.  AMiiler  for  Doteudatit  and  Appellant: 

I.  That  by  iemi  "six  sqaai-es."  osed  in  Aot  Ne.  100  of  1878,  and  the  private  market  oitil- 
nances  of  the  City  of  yew  Orleans,  is  meant  six  squares,  as  actually  found  between  the 
public  and  private  markets  in  question. 

3.  That  said  law  and  ordinances  have  no  referunc<>  to  a  private  market  situated  at  a  greater 
diiitan<*«  than  six  actual  squares  from  any  public  mai'ket. 

3.  That  said  law  and  ordinances  create  a  monopoly^  or  exclusive  piivilege.  in  favor  of  par- 
ti«s  f»ceiipyiag  stalls  in  the  public  markets,  or  the  market  lessees,  as  to  the  prohibit-ed 
limits. 

4.  That  impriaouraeBt  as  a  penalty  for  violating  a  municipal  ordinance,  either  directl3'  or  in 
sltemative,  as  a  mode  of  collecting  a  flne,  can  not  be  imposed  without  express  statutory 
suthiirity.  8edgwick.  Coastruotioa,  Statatory  and  Constitutional  Law,  p.  473 ;  Municipal 
Pfdic«-  Ordinances.  ^§  147.  130.  155,  158;  Bishop  on  the  Written  Laws.  ^  22 ;  Police  Jury  vs. 
Orieanit.  34  Ann.  646.  647.  648;  1  Dillon.  Municipal  (Corporations,  §  330;  Lancaster  vs. 
Richanlmm.  4  I^ns.  136;  BurlingUm  vs.  Kellar.  18  la.  59:  Kirmnrdy  vs.  Mahau,  72  III. 
MK:  1  Dilloiv  Municipal  Corporations.  §§  336.  353:  Bnmswick  vs.  Brieswick.  51  Ga.  630: 
21  Ain«>rican  Rcporta.  240;  Stat4*  vs.  Bright.  38  Ann.  1. 

j.  Tbat  said  law  and  ordinauces  are  illegal  and  unconstitutional  exertions  of  the  police 
piswer  to  pniC4H't  or  provide  a  revenue.  2  Dillon,  Municipal  Corpomtion.  §  768;  Sra-tevs. 
PataraU.  34  Ann.  750 :  Stnt^*  vs.  Blaser.  36  Ann.  303. 

T1m»  Opinion  of  the  (*onrt  was  delivewd  by 

IVm'hk,  J.  The  defendant  appe^tlH  from  siindrv  judgnientH  of  a  i-e- 
n»rder'H  roiirt  eondemiiiiif;  him  ft>r  repeated  alleged  viohitiouH  of  ordi- 
jiaiM'e  +7»8  A.  S.,  of  the  CMy  of  New  Orleans,  predicated  on  Act  No.  100 
«f  IH78,  which  pridiil>it«  private  marketH  within  a  radiuA  of  six  Aquares 
<»f  any  public  market. 

.Among  other  grounds  of  complaint,  his  counsel  (charges  error  in  the 
manner  adopteil  by  the  recorder  of  measuring  the  distan<'e  frinn  tlie 
public  market  to  the  place  where  lie  kept  his  private  market.  The  mode 
mlopted  waii  by  measuring  the  distance  on  **an  air-line"  fvom  one 
market  to  the  other. 

ApiiellantV  contention  is  that  the  distance  of  six  Siiuares,  as  contem- 
platHl  in  the  act,  must  lie  UH^asured  by  ai'tual  squares,  each  of  300  feet, 
aind  by  the  width  of  tlu*  intervening  streets,  each  of  fifty  feet,  nuiking 
an  aggregate  of  2 KM)  feet,  on  the  shortest  route  which  could  be  pass^Ml 
over  in  walking  fnmi  one  mnrket  to  another^ 
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('ounsf'l  for  the  Sttite  coiitond  for  an  air-line  ni^^aHurrniont,  and  tlicy 
argm*  fliat  tlw^ir  position  is  »ci«arely  Kupport4Ml  by  the  derision  of  tliiK 
('ourt  in  HeranVs  raw,  -10  Ann.  172. 

In  that  rase,  Benird  ron tended  that  in  eoniputing  the  <li8tanre  I'oveivd 
hy  six  mpiaw^s,  t)ie  width  of  intervening  streets  shonld  not  Im*  inehided 
in  the  measurement,  thus  sunnning  u]»  the  distanee  between  the  two 
markets  at  18(K)  feet. 

But  the  eoni-t  held  that  the  width  of  the  stii'ets  shouhl  be  iiieluded, 
and  that,  redueed  to  a  measure  in  feet,  the  distani'e  contemplated  by  the 
L<'pshiture,  by  the  words  ^*  radius  of  six  s<|uares,"  meant  '2100  feet. 

In  stating  the  <*as«',  the  Court  said:  '*'I'he  impiiry  is  therefoiv  nar- 
rowed down  as  to  whether  tlu'  width  of  the*  streefs  is  or  not  t-o  he  in- 
ebided  in  the  distance  which  the  Legislatuiv  fixed  when  it  wiid  that  pri- 
vate nmrkets  shall  not  be  kept  within  a  radiuy  of  six  mpiares  of  a  public 
market,  in  this  city.'' 

In  concluding  its  opinion,  the  (*oui-t  sjiid  :  "The  only  distance  which 
the  I^egislature  could  luive  intendtMl  was  six  s<piares,  including  the  width 
of  the  streets;  in  other  words,  2100  feet  fcu'  both  squares  and  sti-eets,  and 
not  1800,  as  urged  by  tlu'  <lefendant." 

The  record  pres«'nted  no  other  issue,  and  the  Court  adjudicated  on  no 
other.  The  simple  issue  thus  present4'd  did  not  hi  any  manner  involve 
the  <piestion  of  the  mode  of  measurenpMit  <»f  the  proliibited  distance,  or 
whether  the  distance  was  to  be  measure<l  on  an  "air-line"  or  otherwist*, 
nor  did  it  involve  the  definition  of  the  w<n*d  radiuH  as  c<nitemplated  by 
the  act ;  luMice  any  reference  to,  or  diciutH  on,  that  subject,  in  the 
opinion,  forms  no  part  of  the  nmtter  adjudicated  in  the  case,  and  is  no 
authonty  in  this  conti*oversy. 

Aj)pellee's  ccnit^Mition.  therefore,  can  find  no  jmiivial  sanction  in  that 
or  any  «»ther  cas<»;  hence  the  (piestion  is  open  for  discussion  and  adjudi- 
<'ation. 

Now,  tlie  safest  nuxle  of  discovering  the  true  and  pircise  meaning  <)f 
a  statute  is  to  asci'rtain  its  object.  It  is  quite  plain  that  in  prohibiting 
private  markets  within  a  given  distance  of  publi<!  nmrkets  the  Legisla- 
ture intended  to  shield  the  leswes  of  imblic  nmrkets  and  owners  of 
stalls  then*in  from  a  too  |)roxiuuite  and  injuricuis  comp<*tition  fnmi  pri- 
vate nmrkets.  It  is,  therefore,  clear  that  the  distance  fixed  was  over  a 
route  which  «*ustomers  had  to  pass  in  order  to  reach  a  private  nuirket, 
from  a  jniblic  market,  or  the  ])roximity  of  tlu'  same. 

Manifestly  the  law-nmker  knew  that  in  a  city  no  one  caji  move  fi*oni 
one  pohit  to  another  on  *'an  air-line,"  hence  the  language  us«*d,  *'si 
radius  of  six  squares,"  mu.^t  have  been  intended  to  nu'au  a  route  <u*  dis- 
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fiiiM'o  of  six  K<iiiai*e8  in  all  dire<'tioiift  from  a  puhlu*  luarket,  surli  an  a  liu- 
iiiaii  lieing  could  use.  An  air-line  in  a  city  iieeeHsanly  paBHeH  over 
houHen  and  other  luiildingH,  and  can,  therefore,  be  followed  tnily  by  birds 
«»r  by  perM>ns  riding  in  balloons. 

If  the  Legislntui-e  intended,  by  its  language,  to  traee  and  measure  an 
air-line,  why  was  the  word  sqnure  used.  That  measurement  is  never 
iiseil  in  eoDueetion  with  an  air-line.  It  is  only  us<h1  in  descnbing  dis- 
ninces  in  eities  and  towns  as  indicating  a  tangible  ]M>int  of  measurement 
easily  eounte<1  by  tlie  existence  of  intervening  streets.  Hut  in  tdl  hunmn 
parlance,  the  mt'asui'ement  of  an  air-line  is  always  i-endered  by  feet, 
yards  or  niilen,  or  fractions  of  ndles. 

No  one  will  be  heanl  to  say  that  the  width  of  a  river,  or  of  a  finest,  or 
«f  a  field  is  »o  many  squarex,  but  invariably  the  itlea  will  be  <'onv(\ved  by 
the  iwe  of  the  words:  miles,  acres,  yards  or  feet,  ais  the  <-ase  antl  the  dis- 
tance may  Ik*. 

The  very  existence  of  the  Herard  case  hereinabove  referred  to  is  an 
earnest  <if  the  construction  placed  on  that  statute  by  the  two  courts 
which  dealt  with  it.  Ff  the  law  had  been  understood  as  contem})lating 
an  nir-liue,  the  contention  that  intervening  streets  should  not  be  in- 
I'huled  conld  not  have  arisen,  and  if  made  by  Bi'^rard,  the  answer  of  the 
State  would  have  been  that  in  an  aur-line  there  is  no  room  for  a  dispute 
alK>ut  intervening  sti-eets.  And  in  such  a  hypothesis  this  Coui-t  would 
nut  have  lieen  called  to  demonstrate  that  there  are  no  squares  in  a  city 
luiless  they  are  divided  by  stre<»t«. 

But  the  mind  is  not  left  to  reasoning  and  conje<*ture  alone  to  discover 
the  n»al  intent  of  the  legislature  in  the  use  of  the  words  untlei*  discus- 
Mon.  For,  just  at  the  the  time  that  case  originated  from  the  troubles 
^>wing  out  of  this  very  question,  the  Legislature  enacted  Act  No.  116 
«>f  1888,  relative  to  private  markets,  in  which  the  following  language  is 
nmti: 

•*  Proriileily  no  private  nnirket  shall  be  established  within  a  walking 
ilistauce  of  six  blcK'ks  from  any  ]>ublic  market." 

t>f  course  that  act  cannot  l>e  invoked  as  the  law  of  this  case,  but  it 
may  very  fairly  an«l  pn»iK*rly  \w  quoted  as  containing  a  legislative  coii- 
*tmction  of  what  was  really  meant  and  intended  by  the  Act  of  187S,  on 
the  identical  matter. 

Iliese  considerations  amply  justify  appellantV  contention»an<l,  as  the 
e\idence  shows  that  his  private  market  was,  by  the  only  route  which  a 
hntnan  lieing  conld  folloAV,  tit  a  distance  exceeding  six  s<|uares,  or  21  (M) 
fe«*t  from  the  nearest  public  nmrket,  it  follows  that  his  defense  should 
liHVf  prevaibn]. 
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ruder  the  coiicliisioiiK  thus  nniched  it  becomes  uiiiiecesHary  to  eoimider 
or  ditu'iiSH  other  points  iii«ide  by  eouiiw?!  in  this  ease. 

It  is,  therefore,  ordered  and  ac^judged  and  decreed  that  the  judgnientw 
appealed  fi-oni  l>e  annulled,  avoided  and  removed,  and  it  is  now  ordered 
that  the  at!idavit8  made  againnt  the  defendant  herein  bi»  quanhed,  and 
tliat  defendant  be  discharged  with  his  cost*  in  both  courts. 


DissENTiNcj  Opinion. 

Kknnkr,  J.  'I'he  importance  of  the  decision  in  this  case  arises,  not 
from  the  paHicular  question  involved,  but  from  its  application  as  a  pre- 
cedent upon  the  subject  of  nfare  deeiffh  and  the  interpretation  of  laws. 
'I'his  point  of  view  justifies  me  in  expressing  carefully  the  reasons  for  my 
dissent. 

The  only  question  upon  which  thei-e  exists  any  difference  of  opinion  in 
this  Coui-t,  is  as  to  the  meaning  of  the  w<»rds  "  within  a  radius  of  six 
K<|uares  from  any  public  market.'" 

To  (*onHne  the  difl'erence  still  more  straitly,  it  may  l>e  stated  that  all 
the  members  of  the  <*ourt  agree  tliat  the  words  "  six  w^uaree,"  mean 
standard  squares  of  :i(K>  feet  ea<*h  with  the  intervening  street*  of  the 
width  of  fifty  feet  each,  so  that  the  words  menu  a  distance  of  210(),  and 
the  <'laus<^  nutans  '*  within  a  radius  of  2100  feet."  Thus  the  sole  diifer- 
en<*e  is  as  to  the  meaning  of  the  single  word,  **  radius,"  as  employed  in 
the  Statute. 

In  Berard's  cast;,  we  had  this  clause  of  the  St^itute  before  us  for  inter- 
pretation, and,  in  an  unanimous  and  carefully  consideixMl  opinion,  we 
held  that  the  term  **  radius"  meant  a  straight  line  drawn  from  the 
market,  as  a  centre,  to  the  circumference  of  a  circle,  the  object  of  the 
law  being  to  establish  an  equal  and  uniform  distance  in  every  direction 
within  which  private  markets  c<«ild  n<»t  l>e  established.  This  equality 
and  uniformity  of  distance  was  assigned  as  the  reiison  why  the  term 
*'  squares,"  as  uwmI  in  the  law,  meant  standard  squares  of  equal  length, 
and  not  scpiaresas  they  run,  of  varying  dimensions,  because  every  rndhts 
of  the  same  circle  must  necessarily  be  equal  t4»  every  other. 

The  decision  on  this  point  was  irlear  and  unmistakable.  It  S4>ems  tii 
have  been  accepted  by  the  city  market  les8«H»s,  if  we  may  judge  from 
the  plans  drawn  by  the  City  Surveyor,  wliich  exhibit  circles  drawn 
anuind  eacii  of  the  markets  as  indicating  the  private  market  limits. 
It  was  certainly  accept-tMl  by  the  Legislat\ire,  whicli,  thereafter,  paasiMl 
Act  No.  110  of  1H8S,  which,  after  n^pealing  the  former  Statute,  enacted, 
in  its  stimd,  a  new  law,  <liffering  from  thefonner  in  no  resp<*ct  except  tli<» 
solitary  one  that  it  abandons  the  t^^rms  "  radiuM  of  six  squares,"  and  pre- 
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m!ribc*8  tbat  the  diHtan<*4'  shall  b«  six  iM|uareH  by  the  nearest  wnlkimj 
rouir ;  but  it  nevertheless  provided  that  the  former  law  should  coiitiTiiie 
hi  efftH't  until  the  expiration  of  the  existing  market  le^>w,  which  has  not 
.vet  happened. 

This  legislative  su*tion  conclusively  indicat43s:  1.  That  the  Le^sla- 
f  ure  recognized  that  the  former  law  was  different  from  the  new  one.  i!. 
That  it  intended  i-o  continue  the  fonner  law  in  fore*  during  the  existing 
market  lease.  8.  That  it  intended  to  enact  a  new  and  different  law  for 
the  future. 

The  present  decision,  reversing  the  opinion  in  the  Herard  case,  holds 
Uiat  the  old  and  new^  laws  are  identical  in  meaning  and  effect,  and 
places  the  Legislature  in  the  absurd  position  of  industriously  repi^aling 
an  old  law  and  immediately  re-ena<;ting  it  without  the  slightest  change, 
with  the  additional  anomaly  of  providing  that  the  old  law  should  con- 
tinue in  effect  until  a  futuni  date,  and  then  only  be  replaced  by  the  new 
one. 

Surely  if  ever  there  was  a  v^ae  requhing  the  application  of  the  rule  of 
itlare  deehis  this  is  onej  and,  indeed,  that  provision  of  the  Act  of  1 888 
rontinuing  the  former  law  in  fon;e  during  the  tenure  of  the  present  mar- 
ket leAses,  may  well  be  considered  a^^  a  new  and  distinct  legislative 
Minction  of  the  interpretation  placed  upon  by  this  Court. 

Nothing  but  a  most  clear  and  patent  error  could  justify  the  overturn- 
ing of  the  former  opinion  under  such  circumstances,  even  if  that  could 
do  so,  in  view  of  the  subsequent  legislative  action. 

But  if  we  consider  the  proper  inteipretation  of  the  word  "  radius,"  as 
used  in  the  earlier  Statute,  as  an  ii^dependent  one,  it  does  seem  to  me 
iinposiiible,  under  any  sound  rule  of  interi)retation,  to  give  it  the  mean- 
ing attributed  to  it  in^the  m^ority  opinion.  Words  form  the  only 
vehicle  of  expression  of  the  legislative  will.  The  Cmle directs  that  "the 
words  of  a  law  are  generally  to  be  understood  in  their  m<»st  usual  signifi- 
ration,^  and  that  "  technical  terms"  are  to  l>e  interpreted  a<*cording  to 
their  tei'hnical  meaning.     R.  V.  C,  14,  15. 

Hut  surely,  independently  of  these  rules,  courts  must  atta<;h  to  a  woril 
used  in  a  law  some  signification  which  either  usually,  or  technically,  or, 
at  least,  exceptionally,  has  been  applied  to  it  by  some  authority  or  (cus- 
tom. Surely  court*  are  not  at  liberty  to  invent  definitions  for  words. 
If  they  may,  all  barriers  against  judicial  legislation  are  broken  ilowii. 
I  most  respectfully  ask  what  authority  or  custom,  general  or  exceptional, 
exists,  for  attributing  to  the  word  "  radius,"  as  a  measure  of  spu<*e  or 
tlistance,  any  other  meaning  than  that  of  a  right  line  drawn  from  the 
t^ntre  to  the  circumference  of  a  circle  f    1  have  searched  the  diction- 
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Hri<»K  witliont  finding  warrant,  aiitlioritativo  or  peniiiRsive,  for  attribut- 
ing any  other  meaning  to  it.  In  the  seiences  of  anatomy  and  botany, 
tlie  term  "radim* "  in  employed  in  different  wMises,  Vmt  thew,  I  appi*end, 
will  hardly  be  conKidered  an  relevant. 

With  due  respect  I  maintiiin  that  the  maijority  ofiinion  errs,  in  thive 
partieular*,  viz :  First,  in  violating  the  eorreet  principles  of  #ftfr^  deci»iff ; 
second,  in  miHinterpreting  the  recent  legislative  action  ;  third,  in  at- 
tnbnting  to  a  Statute  a  meaning  entirely  inconsistent  with  any  technical 
or  usual  signification  of  the  words  employed  by  the  Legislature. 

'V\w  (*hief  Justice  con<'urs  in  this  opinion. 


Ox  ArrLicATiox  von  Hkukxrisu, 

J*o('HK,  J.  The  City  Attorney  and  the  counsel  of  the  market  lessee 
earnestly  conteiul  that  we  have  palpably  erred  in  our  decision  of  this 
caus<.',  and  they  confidently  suggest  that  we  should  adopt  the  views  ex- 
pressed in  **the  very  clear,  strong  and  <'onvincing  «  *  •  dissenting 
opinion"  read  in  the  case. 

The  great  regard  which  we  entertain  for  the  <»pinions  of  our  dissent- 
ing brothers  has  induced  us  to  review  the  question  with  more  than  or- 
dinary care,  thought  and  study;  but  we  leave  the  matter  with  increased 
certainty  of  the  correctness  of  our  previous  opinion.  In  the  heat  of  dis- 
cussion, counsel  have  entirely  h»st  sight  of  the  fact  that  all  the  affidavits 
against  this  defendant  are  predicated  exclusively  on  Ordinance  No.  4798, 
AdtHiniHtrafioM  iSVivVx,  passed  (»n  the  17th  of  Decemln^r,  1878,  an<l  not  on 
Ordinance  No.  8081,  Couttcil  Series,  adopted  several  years  later,  under 
the  pres€»nt  chai*ter  of  the  City  of  New  Orleans.  Heiu*e  they  naturally 
c<»mmit  the  gross  error  of  arguing  that  the  charge  against  the  defendant 
should  be  tested  by  the  maps,  which  are  filed  in  the  cas<»,  which  purpo.rr 
to  carry  out  the  jn'ovisions  of  Ordinance  .S081,  Connvil  Sene**,  and  which 
have  no  reference  to  Ordinance  4798,  AdtHhnMf ration  aVcWot,  hh  it  origin- 
ally stood. 

In  the  cas<'  of  the  State  vs.  Schmidt,  this  day  decided,  it  is  shown  that 
the  map  which  was  drawn  to  carry  out  the  ]»rovisions  of  Ordimi nee  4798, 
A.  S.,  and  which  was  nnule  under  the  careful  and  intelligent  sui>ervisi(ui 
of  the  then  Assistant  City  Attorney,  8jK»cially  authoriz<Ml  thereto,  couh! 
not  be  f<»und,  and  has  been  missing  fors<*vcraly<*ars.  It  also  appears  in 
that  <'ase  that  under  tlu'  instructicuis  of  the  Assistant  City  Attorney 
the  distanc<'  or  **ra<lius"of  six  S4|uares,  between  every  public  nuirket 
and  all  private  nnrrkets,  was  to  be  nuNisured  by  the  **  walking  distance,"' 
and  not  on  the  **  air-line."     Such  being  the  interpretation  given  by  the 
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vxXy  to  her  ciwii  ordiiiancef  with  what  ^ra<**'  <*aii  she  now  Hppcar  before 
us  to  convince  ns  of  palpable  error,  for  a  similar  c<»nKtruction  of  her  own 
huifniAge,  even  withont  knowhMl^e  of  what  has  since  Iwen  bron^lit  to 
light! 

No  more  felicitons  is  the  ar>cunient  tlnit  the  maps  tiled  in  this  4*as<» 
were  made  with  reference  to  onr  decision  in  Berard's  case,  40  Ann.  17*^. 

That  decision  was  rendeivd  in  Febnuuy,  1888. 

One  of  the  maps  in  question  contains  the  certificate  of  the  Cit.v  Sur- 
veyor liearing  the  date  of  Apinl  19,  1887,  and  the  other  is  ceitified  to  be 
a  copy  of  tlie  former. 

Referring;  to  the  Berard  cast*,  we  have  been  very  unfortunate  in  the 
use  of  hiniJ^iHge,  if  any  one  of  onr  utterances  can  be  fairly  construed  as 
indicating  the  remotest  intention  to  overrule  any  adjudication  therein 
containeci.  Onr  aim  was  to  convey  the  very  iijiposite  intenti<»n.  We  in- 
tended to  say,  and  we  now  rejK'at,  that  we  unequivcK-ally  re<*ognize  as 
binding  on  this  court,  and  fully  indorse,  the  ruling  of  that  <*ase  under 
the  restricted  issue  therein  tendered.  Tender  that  issue,  which  was 
solely  to  determine  whether  the  width  of  intervening  streets  should  be 
iiiclu4]e<1  "in  the  distan<-e  which  the  Legislature  fixed  when  it  said  that 
private  nmrkets  shall  not  be  kept  within  u  nutius  4)f  six  s<puires  of  a 
pabiic  market  in  this  city,'Mt  was  absolutely  innnaterial  whether  the 
distance  should  1h»  measnrecl  on  an  ^air-line,'  ov  as  one  *  would  walk.' 

The  latter  alone  is  the  issue  which  we  have  proposed  to  deci<le  in  the 
instant  ease*,  and  in  dealing  with  that  issue  we  declined  to  be  bound  by 
the  definition  given  of  a  rudhin^  as  meant  by  the  Legishitun*  or  by  tlie 
rity,  in  the  Benird  cas<»,  be<'aus«»  no  issue  therein  involved  recpiired  such 
»  deliuiti<»ii. 

We,  therefore,  adhere  to  our  views  as  originally  expresseil,  especially 
a!itlH\v  have  lK»en  absolutely  confinni'd  by  subs4M|uent  dev4'lo]nuents. 

Rehearing  refnsiMl. 

=^._^_-_^_-  _  ^  -j,--g 

44   6tt 

No.  1(),2:«.  -J     53| 

Thk   St\tk    ok    LorisiANA    axi»   thk    Paimsii    or   .Ikkfkuson 
vs.  Dan  Mili.ku. 

Au  a)i|H^i  taken  fntiii  m  jiul^niK'iit  n'luli'riMl  in  ii  iniK-tHnlin^.  Hiipaivntly  cnniintil.  will  not  It  ■ 
ili*niijiiir<l  fcir  want  of  a  ritatinn  to  the  plaiutitf.  who  cannot  !»«•  |i«*rniitt<^d  to  rliauj^t*  tin* 
rlMTiM-l4*r  of  tlM"  |inN'(H^ing  ami  rlaini  that  it  iH  civil  in  itn  natuiv.  to  onnt  the  detVudani 
fnan  au  appeal  takfii  1>.v  him.  an  thoiifsh  tlu*  pnM'ccdin;;  wmh  a  rriniinal  pntHccution.  in 
which  no  citation  ii«  iv4|niinii- 

r>itt<f  JtirSrw  can  only  cxen*iM>  hhcIi  iniwcm*  an  Iiavc  U'cn  i;i*antti4l  to  tlicni  in  cx])rc.<4H  t«*iinH.  or 
nurh  a«  arc  m?cfi*Harily  implied  fn»ni.  or  incidental  tn  |M»wei-H  ko  expn«KH]y  >;i-)nit«Hl. 
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The  J/egislature  of  this  8tat<e  has  mit  made  any  ^eiieral  j^rant  of  police  poMere  u*  )iolice.  jurit^ 
but  hafi  very  oarefully  detailed,  defined  and  limited  the  powent  gfrauted. 

'I' he  right  to  K^jKrulate  the  K]>eed  at  which  railroad  trains  may  run  thrrmgh  their  parinheR  or 
thi-ough  even  the  thickly  nettled  portiouH  thereof,  is  not  granted,  either  expressly  «r  by 
implication,  to  p4>lice  Juries. 

A  PPKAl^  from  the  First  Jiistice'H  Court,  Pariftli  of  Jc>lfei*Kon. 


(rervaift  Ijeehe,  l)i«trict  Attorn«y»  and  H,  A',  iianiier  for  PlHiiitiffH  and 
A  ppellees. 

L.  DePoorter  and  Hoire  dr  Prentitw  for  Defendant  and  A|»|M^llant. 

On  Motion  to  Dismiss. 
The  opinion  of  the  Uonrt  wa8  delivered  by 

Bermui>ez,  C.  J.  The  plaintift't>i  and  appellees  complain  that  they 
have  not  been  eited  to  answer  th<»  appeal  and  move  for  its  disndssal. 

An  inspection  of  tlie  record  shows  that  the  defendant  was  aiTested, 
tried  and  fined,  under  a  prosecution  for  the  violation  of  a  police  jury 
ordinance. 

It  is,  therefore,  apparent  that  the  plaintiffs  have  impressed  upon  the 
proceeding  the  character  of  a  ciiiuinal  prosecution. 

It  is  possible  that  the  defendant  should  not  hav<»  been  dealt  with  in 
that  form  ;  but  at  this  stage  we  could  not  so  hold. 

Sui-ely,  after  giving  to  the  proceeding  the  form  of  a  criminal  pix)secu- 
tion,  the  plaintiffs  cannot  be  heard  to  change  its  character  and  claim 
that  it  is  a  civil  proceeding  in  order  to  oust  the  defendant  of  the  appeal 
which  he  has  taken  from  the  judgment  against  him,  though  true  it  may  ^ 
l)e,  that  the  defendant  has  not  asked  that  the  plaintiffs  be  cited  to  an- 
swer the  appeal,  and  they  were  not  cited  to  do  so. 

The  appeal  could  be  dismissed  for  want  of  citation  to  the  plaintiff's 
solely  if  the  priisecution  was  civil  in  character;  but  this  we  cannot 
presently  decide  without  looking  to  the  pleadings  and  the  merits 
thereof,  which  can  only  be  done  when  the  motion  to  dismiss  is  over- 
ruled. 

If  the  proceeding  be,  as  it  is  in  appearance,  4*riniinal  in  fonu  and  char- 
acter, of  course  no  citation  would  be  required  to  the  plaintiffs  to  notify 
them  of  the  appi^id. 

The  motion  to  dismiss  is  denied. 


On  the  Mkkits. 
Fennkk,  J.     Defendant  appeals  from  a  judgment  imp<isiiig  upon  biin 
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a  tine  of  twenty  {^JO)  clollara,  and,  in  defniilt  of  payment^  impriHonnjeut 
for  ten  dnyw,  uh  h  |>«ualty  for  the  violation  of  an  ordinance  of  the  Poliw 
Jury  of  tl>e  Faiinh  of  Jeft'eiHon,  pa«8e4l  in  tlie  foUowiuK  terms  :  **  No 
railroad  train  nhall  be  allowed  t<i  pa88  throu|<h  the  liniit8  of  the  villa^^H 
of  thift  parinh  at  a  in'<'<iter  rate  of  8p«*ed  tlmn  kix  niUe^  an  hour,  and  any 
4f»nduct<»r  or  enxii)t*er  ho  offending  nhall,  on  conviction  before  a  proper 
«>nrt,  \w  finwl  for  Kueh  oifenne,  the  Hiiin  of  twenty  ($20)  dollars,  or  be 
iinprimmetl  in  the  jail  for  a  |>eriod  mit  less  than  t'en  nor  more  than  thirty 
days.'' 

The  aug^Ation  tliat  we  have  no  juriadiction  in  Hueh  a  case  ia  without 
merit,  it  18  undoubtedly  a  case  **  wherein  the  constitutionality  or  legal- 
ity of  fine  or  fienalty  imposed  by  a  municipal  corporation  is  in  cootesta- 
tioii,"*  and  of  all  sucJi  cases,  without  limitation,  ArtJcle  81  <»f  the  (^onsti- 
tuticm  invests  this  Court  with  jurisdiction. 

Various  d«»fenses  are  urged ;  one  of  which,  however,  is  so  radical  that, 
lM*ing  well  founded,  it  dispt^nses  us  from  the  necessity  of  considering 
any  others.  This  is  the  lm*k  4»f  authority  in  the  Police  Jury  to  pass  such 
an  ordinance. 

Police  juries  can  only  exercise  such  powers  as  have  bt^en  granted  to 
tliem  in  express  terms,  or  such  as  are  necesmirily  implied  from,  or  inci- 
4lental  to,  powers  so  expii^ssly  granted.     Dillion  Munic.  Corp.  ^  353, 

The  pow<»r  cxen-ised  by  this  ordinance  to  i*eguhitie  tJie  speed  of  rail- 
njad  trains  is  certainly  one  not  usually  gi:nnte<l  to,  or  claimed  by, 
inuniciiml  iNHlies  having  such  broad  territ4>rial  jurisdiction  as  police 
jiirit»H.  Such  power  is,  indeed,  frequently  granted  to  incorporated  towns 
and  cities,  and  in  cases  where  such  lM>dies  are  vested  with  a  general 
;(rant  of  police  powers,  perhaps  the  power  to  make  such  regulations 
•  would  lie  cousiden»d  as  embraced  then^n. 

But  the  legislature  of  this  State  has  not  seen  fit  to  invest  the  police 
juries  <»f  the.parishc^s  with  any  general  grant  of  police  powers. 

An  examination  of  the  provisions  of  the  Hevised  Statutes  under  the 
title  of  •*  Police  Jury,"  shows  that  the  l^gislatnre  has  very  carefully 
liinitiii  and  defined  the  iiowers  granted  to  these  iMHlies,  and  nowhere 
therein  can  lie  found  any  grant  embracing  either  expressly,  or  by  impli- 
<nition,  or  as  a  necessary  inci<lent^  the  power  asserted  by  the  Police  Jnry 
in  this  ordinance*. 

Kven  liaMl  then*  lM*en  a  general  grant  of  police  powers,  we  do  not  think 
if  would,  under  any  reasonable  construction,  have  embraced  the  power 
here  asw*rtf^l,  lM*cause  it  would  have  l>een  a  power  entirely  ontside  of 
the  usual  functions  of  police  juries  hostile  to  fiublic  poli<*y,  and  trerch- 
ing  ii|N>ii  the  prof>er  legislative  domain.     .\s  every  railroad  train  neccM- 
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sarily  runs  flirough  a  fiuooeHKioii  of  parishen,  if  each  iiia.v  require  a  nite 
of  spe^Hl  not  exeee<1iiig  six  niileH,  all  may  do  ko,  and  the  pnietieal  result 
might  be  that  no  railroad  titiin  eonld  rnn  at  a  greater  Hpeed  anywhere 
in  thifi  State. 

It  in  true  the  ordinanee  only  refers  to  the  })a8sage  of  the  train  through 
**  the  villages  of  the  parish  j"  but  if  it  may  exerdse  the  power  there, 
why  not  elw»where  ?  Besides,  what  are  "  the  villages  of  the  parish  T 
We  are  not  awai-e  of  any  law  re^H»gnizing  sueh  munieipal  organizations. 
Any  settlen»ent  may  claim  ti»  b<'  a  '*  village  "  as  well  as  an4>ther.  Every 
plantation  **  quarters  "  might  w*t  up  its  claim,  and  the  re^sult  w<mld  be 
that  the  unhappy  conductor  or  engineer  might  hardly  know  when  he 
was  in,  or  out  of,  the  Ihnits  of  a  "  village." 

Satisfied,  as  we  are,  that  the  Police  Jury,  in  passing  the  ordinance, 
ex<-ee<led  its  powers,  the  penalty  for  its  violation  <'annot  Iw  enforced. 

It  is,  therefore,  ordered  that  the  judgment  appealed  fnnn  be  avoided 
and  revers<M!,  and  that  the  defendant  be  discharged. 


No.  10,272. 

ThK    StaTK    KX     KKL.   J.    W.    AoAMj*    KT    AL.    vs.    TlIK    J r DUES    OK    TIIK 

I  41    "Zt  Cinii'T  OF  Appeals  fok  the  Pauish  of  Okleans. 

The  ('j>uii  of  A))p(*Hlt(  liaa  no  Jtiriwlictioii  in  a  unit  to  annul  a  JuUfOHcut  diwlmr^in;;  hu  iunolv- 
«'nt  fi-oni  lialiilitioit  ext'e«Mllntf  $20(K).  in  the  inRtHut  i-hmo.  iH14.0<MJ  inul  nion*. 

A  PPL1(\\TI()N  for  Mandamus. 


R  A*.  Fonnan  and  A,  li.  PhiUpa  for  the  Helator. 


The  opinion  of  the  Court  was  delivered  by 

Bekmi'dez,  J.  This  is  an  application  for  a  mamhima^,  Xi\  compel  the 
judges  of  the  Court  of  Appeals  in  this  city,  t^>  <»xercise  jurisdiction  over 
certain  <'ases,  decided  by  the  Oi'^trict  C<»urt,  whose  jutlgment  wa**  taken 
up  to  said  ctmrt  for  review. 

The  relators,  who  are  the  plaintiffs  and  appellants  in  said  cases,  chargt» 
substantially :  That  they  are  each  <'reditors  for  an  amount  less  than 
.t2(KK)  of  Andrew  Downey,  who  made  a  cession  of  his  property,  and  wlio, 
upon  false  and  fi-audulent  represent-ations,  as  regards  them,  the  relators, 
obtained  a  judgment  discharging  them  from  further  liability  to  their 
creditors;  that  they  have  separately  sued  to  obtain  the  nullity  of  the 
same;  that  their  demand  having  Im'cu  reje<'ted,  they  have  apiMVilcMl  to 
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the  Court  of  Appeals  to  have  nahl  jud^uieut  against  them  revised;  tliat 
said  eourt  has  refused  to  try  said  eases  on  appeal,  for  want  of  jurisdic- 
tion, ratione  m^feriiF,  and  has  dismissed  tlieir  appeal. 

The  judges  of  the  Court  of  Appeals  return  admitting  their  refusal, 
hasing  it  ou  the  main  ground,  that  the  matter  in  <lispute  i§  the  validity 
rel  Hon.  of  the  judgment  ilischarging  the  insolvent  from  claims  and 
debts,  exewnling  $14,000,  which  they  would  have  been  powerless  to  re- 
view, on  an  appeal  by  a  particular  creditor,  whost^  claim  would  havt» 
lieen  for  less  than  $2000. 

In  the  reasons  assigned  by  them,  for  dismissing  the  appeal,  they  say 
appropriately : 

"In  an  action  of  nullity,  the.nmtteriu  dispute  is  the  judgment  sought 
to  l>e  annidled.  18  Ann.  J}9?;  ;}6  Ann.  423.  The  proceedings  and  judg- 
ment sued  to  be  annulled  in  this  case  were  had  contradictorily  between 
Downey  and  all  his  creditors  and  discharged  him  from  an  indebtedness 
of  $14,78!^  20.  Obviously,  this  coiirt  could  not  have  entei'tained  an  ap- 
Iieal  from  the  judgment,  by  a  particular  creditor,  on  the  gi'ound  that 
the  amount  of  his  demand  against  the  insolvent  was  less  than  $2000. 
Neither  can  it  entertain,  on  any  such  ground,  an  appeal  in  an  action  to 
annul  such  judgmeut.^^ 

The  relators  have  sued,  alleging  the  absolute  nullity  of  the  judgment, 
and  asked  that  it  l)e  avoided  in  it«  entirety.- 

The  grounds  alleged  for  the  nullity  attack  the  judgment  In  radicCy 
iiud,  if  they  be  sufficient  and  proved,  the  judgment  may  have  to  l)e  an- 
nnllefl  as  a  whole. 

It  is,  therefoi-e,  apparent  that  the  judges  of  the  Court  of  Api>eals  have 
no  jurisdiction  to  annul  the  judgment  attacked  and  complained  of. 

It  is,  therefore,  ordered  and  decreed  that  the  application  for  a  manda- 
ittft/t  l)e  rt»fused  with  <'osts. 


No.  10,025. 
Mhs.  Cathkrink   (*<)Ni)LLV  VS.  ('rksoknt  City   Railroad  Company. 

1 .  AltboiiKh  a  ftninniAii  carriei-  of  paH(U>ii^ifi  owtM  oblij^atioiiH  to  its  well  pa.8Meiij<;ei-M  tu*  well 
M  to  tlioMe  who  an*  nick,  and  in  lioniid  to  protect  the  ri^irhts  of  l)oth  ;  and  althouju^h  when 
the  (fiudition  of  one  passenger,  from  sicknesH  or  otherwise,  ia  such  aM  to  \ye  inronsiHteut 
with  the  safety.  liea.Uh  or  even  comfort  of  his  fellow-paj*Henger«.  regard  for  the  rights  of 
the  latt4T  will  aiithoriw»  the  carrier  to  te-rmlnate  the  caiTiage  by  excluding  him ;  yet  this* 
rijfht  cannot  lie  exenM8e*l  arbitrarily  or  inhumanely  or  without  duo  care  and  provision  for 
the  nafety  ami  well-b«*ing  of  the  (^{ect<Ml  paH-senger. 

2,  A  pAMMenger  Ktrickeii  with  apoplexy  while  riding  on  a  .sti-eet  car,  although  attended  with 
i«»vere  vomiting.  Ut  the  inconvenience  and  great  diMconifort  of  other  pa««enger8,  cannot  \h*. 
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removal  while  in  a  Mpeei-JiliMia  and  helpless  condition,  and  laid  in  the  open  street  ou  a 
bleak,  drizzling  Deoeinber  day,  and  there  abandoned  with  no  effort,  to  procure  hint  atten- 
tion, withont  a  gross  violation  by  the  carrier  of  its  duty  as  such,  and  liability  for  resulting; 
damage. 

3.  The  mistake  of  the  driver  in  supirasiug  that  the  passenger  was  drunk,  when  the  latter  had 
ridden  a  considerable  dlstant^e  without  niisiiehavior.  and  had  been  guilty  of  none  except 
the  vomiting  occasioned  by  his  illness,  cannot  excuse  the  company. 

4.  The  defense  admits  the  absence  of  any  attempt  whatever  of  the  company  to  peiibrm  it^ 
duty  of  seeing  to  tlie  care  of  the  ejected  passenger  and  rests  upon  a  denial  of  any  such 
duty  in  the  premises.  Hence  the  kind  and  degree  of  the  care  to  be  exer(;ised  under 
peculiar  conditions  which  attend  the  operation  of  street  railways  in  New  Orleans,  are  not 
involved. 

APPEAL  from  the  Civil  District  Court  for  tlie  Pari«h  of  Orleans. 
y^oorhiefi,  J. 


fhimea  WllkhtHon  aiul  Zacharie  dc  Armstronff  for  Plaintiff  and  Appellee: 

1 .  Common  (^rriers,  in  the  conveyance*  of  passengers,  are  bound  to  exercise  a  very  high  de- 
gree of  diligence,  care,  skill  and  foresight.    I^hman  vs.  R.  R.  Co.,  37  Ann.  707. 

2.  KsiN*ciHlly  where  the  passenger  is  known  to  l>e  in  any  manner  affected  with  a  disability  by 
which  the  haxaitls  of  travel  are  increased.  Wardle  vs.  (*.  C.  Co.,  35  Ann.  204  and  authoii- 
ties  there  citeil:  Hickman  vs.  Mo.  R.  R.  (>o.,  decided  by  Supreme  Court  Missouri,  March 
21.  1887 ;  East  Line  R.  R.  Co.  vs.  Rusliing,  S.  C.  Texas.  Dec.  9,  1887.  6  S.  W.  Reporter, 
834:  Cent.  Law  Journal,  vol.  26,  p.  296:  Shenandoah  R.  R.  Co.  vs.  Moiw.  S.  C.  Virginia. 
Nov.  10,  '87,  3  S.  E.  Rep<»rter  796 :  Cent.  Law  Journal,  vol.  26.  p.  113. 

3.  Street  railway  companies  are  held  to  the  exercise  of  the  same  care,  diligence  and  foresight 
for  the  safety  of  passengers  aa  st4>«m  railroad  companies.  Central  Law  Journal,  vol.  26.  i>. 
50.  Cittizens'  St.  R.  R.  Co.  vs.  Twinane,  S.  C.  Ind.,  Sept.  27,  '87.  13  N.  E.  R..  p.  55;  R.  R. 
Co.  vs.  Buck,  96  Inp.  346 ;  R.  R.  Co.  vs.  Rambolt,  99  Ind.  551 ;  Lemon  vs.  Chanslor,  68  Mis- 
WMui  340 :  Dougherty  vs.  R.  R.  Co.,  81  Missouri  330 :  Kelley  vs.  R.  R.  Co.,  70  Missouri  609: 
Leslie  vs.  R.  R.  Co..  88  Missouri  55;  Smith  vs.  Ry.  Co.,  S.  C.  Minnesota,  April  2,  '84.  Am. 
and  Eng.  R.  R.  Casf*s,  vol.  16,  p.  310;  Rellow  vs.  Centi-al  Iowa  Ry.  Co..  S.  C.  Iowa.  June 
5.  1885,  cited  in  Am.  and  Eng.  R.  R.  Cases,  vol.  21,  p.  490;  Sales  vs.  Wt^tei-n  Stage  Co., 
4th  Iowa  547;  Frink  vs.  Cw,  4  Cii'e<»n  .556;  B<mce  vs.  Dubuque  R.  R.,  Ri  Iowa  278:  Mc- 
Eln»y  vs.  Nashua  R.  R..  4  Cusbing.  p.  400  :  (Christie  vs.  Greggs.  2  Campbell,  p.  79;  Hnt-ch- 
inscm  on  Carriers,  ^§  498  to  504. 

4.  Where  the  company  has  the  right  tc»  eject  a  i^asseuger  who  is  drunk,  or  disorderly,  or 
refuses  t4i  pay  his  fare,  or  is  suffering  from  deliritnn  treitiens,  the  right  of  ejection  must  W 
exeix'ise<l  with  a  reasonable  care  and  a  diu«  ivgard  fi»r  the  welfare  of  the  person  ejectwl. 
This  duty  does  not  end  with  the  removal,  bnt  it  is  the  duty  of  the  ca-iTier  to  make  such 
teniporarj*  provision  f«>r  the  pnrtection  and  comfort  of  the  ejected  jtassenger.  as  the  offic«»» 
of  humanity  shall  dictate,  until  some  suitable  provision  ff»r  him  shall  l>e  made.  Louisville 
C.  and  L.  R.  R.  Co.  vs.  Sullivan.  S.  C.  Kentucky.  Feb.  28.  :84,  Am.  and  Eng.  R.  R.  Caw-s. 
vol.  16.  p.  390:  Atchimm.  Top.  and  Santa  Fe  R.  R.  Co.  vs.  Weber  Administrator.  S.  C'. 
Kansas.  May  8.  1885,  Am.  and  Eng.  R.  R.  Cases,  vol.  21,  p.  418:  Hall  vs.  South  Carolina 
Ry.  Co..  S.  C.  South  Car«)lina.  Maivli  20,  1888.  S:  E.  Rep4»rter,  p.  632;  Lovett  vs.  Salem  and 
Danvei-s  R.  R.,  9  Allen  557:  Higgins  vs.  Water\iier  R.  R.  Co..  46  N.  Y.  23:  Nichols  vs. 
Middlesex  R.  R.  Co..  106  Mass.  463:  Wilt4m  vs.  Middlesex  R.  R.  Co.,  107  Mass.  108:  Saud- 
ftml  vs,  8th  Av.  R,  R.  Co..  23  N.  Y.  .T43 :  'Isaacs  vs.  3rd  Av.  R.  R.  Co..  47  N.  Y.  122 :  Penn. 
R.  R.  vs.  Vaudiver,  .52  Penn.  365:  Kline  vs.  Central  Pacific.  37  Cal.  40<» :  Meyer  vs.  Pacific 
R.  1«..  40  Miss<»uri  151;  Shearman  &  UiMlfield  ou  Negligence.  §  264.  n»>te  .V. 
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The  Appellate  Conrt  will  not  reverse  two  venliets  of  two  iwparate  Juries  in  the  same  niiit 
awarding  damages  unless  exorbitant,  excessive  or  manifestly-  erroneous.  37  Ann.  231  : 
Hennen's  Digest,  vol.  1,  p.  92,  (verbo)  Appeal  IX  (h)..  and  authorities  there  cited ;  5  N.  S. 
433:  9th  L.  138;  2  Ann.  46:  13  L.  273;  5  Ann  522.  704;  11th  L.  514;  6  Ann.  745;  7  Ann.  80; 
10  Ann.  1 :  12  Ann.  714;  10  Ann.  285 ;  37  Ann.  94. 

Since  the  oral  argnnient  in  this  cause  we  have  found  several  cases  establishing  the  prin- 
Hple  that  "the  duty  of  care  and  abstaining  from  Injuring  an<ither  is  due  to  the  wi^ak.  the 
"  nick,  the  infirm,  equally  with  the  healthy  and  strong;  and  when  that  duty  is  violated 
"  the  measure  of  damage  is  the  iivfury  intiicied,  even  though  that  ii^jury  might  have  been 
"  aggravated,  or  might  not  have  happened  at  all,  but  for  the  peculiar  physical  condition  of 
"  the  person  ii\]ured."  Lapleine  vs.  Morgan  L.  and  T.  R.  R..  40th  Ann.,  decided  July 
*'  term.  1888.  and  authoritira  there  quoted.  Owens  vs.  R.  R.  Co.,  S.  C.  Missouri  8  8.  W.  R. 
350:  R.  R.  Co.  vs.  Jones,  S.  C.  Alabama,  3  South.  R.  902;  R.  R.  Co.  vs.  Falvey.  S.  C.  Ind.. 
3  y.  £.  Rep.  380;  Beanchamp  vs.  Mining  Co. ;  S.  C.  Michigan.  15  N.  W.  05.  R.  R.  Co.  vs. 
Jooea;  S.  C.  Alabama,  3  South.  R.  002. 

John  M.  Bonner  for  Defendant  and  Appellant : 

1.  Where  a  person  gets  into  a  street  car  tilled  with  passeugers.  and.  after  riding  a  short 
distanee,  becomes  sick  and  A'omit«  on  the  floor  of  the  car  and  some  of  the  ]iassengers,  it  is 
the  duty  of  the  driver  to  remove  him  from  the  car.  11  Allen.  304;  118  Maas.  228:  33 
Kansaa.  543 ;  47  Ann.  238. 

2.  Where  such  person,  on  being  remonstrated  with  as  to  his  condition,  undertakes  to  leave 
the  ear,  but  is  unable  to  do  so,  and  in  the  attempt  falls  headlong  on  the  floor  of  the  car  in 
his  own  vomit,  it  is  the  duty  of  the  driver  to  assist  in  removing  him  fh)ni  the  car,  and  no 
action  will  lie  against  the  carrier  therefor. 

VelanH  mm  M  injuria. 

3.  The  driver  of  a  street  car  is  required  to  exercise  the  diUgentia  dUigetitia  patrit/amiliaM ; 
the  diligence  which  a  good  specialist  in  hts  particular  line  of  business  would  exercise. 
Bat  this  is  the  utmost  extent  of  his  liability.  "  The  uteiost  degree  of  diligence  exacted 
is  that  which  a  good  business  man  is,  under  the  particular  circumstances,  accustomed  to 
show.*'    Whar.  on  Neg.  §  48 ;  Sher.  and  Red.  on  Neg.  4th  Ed.  §  3. 

4.  Where  a  street  car  Is  managed  by  the  driver  alone  and  where  he  is  required  by  city  ortli- 
nanees  to  make  schedule  time  in  running  his  car.  he  is  not  required  to  stop  or  leave  his 
car  to  cAre  for  a  sick  passenger  whom  he  honestly  believes  to  bo  only  drunk.  42  Miss. 
007  :  47  Am.  R.  238. 

•'*.  Plaintiff  must  prove  damages  in  oi^er  to  recover  them.  She  must  make  her  case  certain  : 
to  make  it  probable  is  not  enough.  16  Ann.  121  ;  35  Ann.  498 ;  35  Aan.  697 ;  34  Mich.  507; 
44  Pa.  St.  377 :  34  Ann.  161. 

The  damages  must  result  frtmi  the  i^jur}',  and  the  ii\Jury  nuist  be  directly  caused  by  de- 
fendant.   Hutch,  on  Carrier.  §  807. 

The  damages  must  also  lie  the  natural  and  ordinary  consenqence  of  the  act  pomplaiued 
of.  58  Pa,  St.  436:  105  U.  S.  249;  34  Ann.  144  ;  55  X.  Y.  118,  119  ;  32  Ohio,  350,  351 ;  7  C.  P. 
253;  Whrr.  on  Xeg.  §  3 :  Shear,  and  Red.  on  Neg.,  4th  Ed.,  §  5. 

Where  speculation  or  coivjecture  has  to  be  resorted  to,  the  rule  of  law  excludes  the  allow- 
ance of  damages,    71  III.  391. 

4.  It  is  the  invariable  practice  of  the  Supreme  (?ourt  of  Louisiana  to  set  aside  verdicts  that 
are  manifestly  contrary  to  the  law  and  evidence. 

The  opinion  of  the  Cinirt  wa«  delivered  by 

Fknner,  J.    On  a  Sunday  in  December,  at  about  two  o'clock  of  the 
afternoon,  Patrick  Conolly,  a  sober,  respectable  4'itizen,  of  55  years,  en- 
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tered  a  cur  of  tlie  defendant's  street  railway,  and  paid  bis  fare  as  a  pas- 
senger. Notliing  in  the  evidence  indicates  that  he  exhibited  any  sign  of 
intoxication  or  was  guilty  of  the  sliglitest  improi>riety  of  behavior,  on 
entering  the  car,  or  until  he  had  ridden  a  considerable  number  of 
squares  (from  Terpsichore  to  Third  street ),  and  the  testimony  is  conclu- 
sive that,  in  point  of  fact,  he  was  perfectly  sober.  After  passing  Third 
street,  he  was  suddenly  stricken  with  apoplexy,  accompanied,  as  the 
medi<*al  experts  prove  to  be  common,  witli  severe  vomiting.  The  car 
had  numerous  passengers  to  whom  this  vomiting  undoubtedly  occasioned 
serious  discomfoi*t  and  inconvenience.  Some  of  them  left  the  car  on  ac- 
count of  it,  while  others  of  those  remaining  suggested  that  he  should 
leave  the  car  and  took  -steps  to  call  the  attention  of  the  driver  to  the 
necessity  of  removing  him.  The  sick  man  had  sufficient  consciousness 
and  sense  of  propriety  left  to  observe  this,  and  he  said,  **  I  will  get  out 
myself,"  but  on  rising  to  do  so,  he  fell  prone  upon  the  floor,  where  he 
lay  absolutely  helpless.  As  far  sis  appears,  he  never  spoke  again,  and 
was  incajiable  of  taking  any  care  of  himself.  The  driver  then  came 
back  and,  with  the  assi8tau<*e  of  a  passenger,  bodily  lifted  him,  carried 
him  out  of  the  car,  and  laid  him  down  in  the  street  between  the  car 
track  and  the  gutter,  between  two  and  three  feet  from  the  former.  The 
evidence  is  conclusive  that,  almost  immediat^'ly  afterward,  and  while 
the  car  w^as  moving  of,  he  shifted  his  p<»sition,  by  some  convulsive 
movement,  so  that  his  legs  were  across  the  rail  of  the  track.  This  is 
proven  by  passengers  who  saw  him  in  this  position  as  the  car  moved 
away,  and  by  others  who  came  to  him  immediately  afterwards.  The 
driver,  however,  after  thus  summarily  disposing  of  his  stricken  passen- 
ger, paid  no  fuither  attention  whatever  to  the  nmtter.  He  took  no  steps 
to  secure  for  him  any  relief  or  assistance.  It  is  doubtful  if  he  made  any 
repoi-t  of  the  incident  to  his  employers,  and  if  he  did  it  was  not  actecl 
upon.  He  simply  went  his  way  in  a  serene  confidence  that,  as  he  ex- 
presses it,  he  had  **  done  his  duty,"  and  although  he  passed  the  point 
several  times  while  his  ejected  passenger  was  still  lying  helpless  on  the 
adjoining  sidewalk,  he  states  that  he  dcK»snot  recollect  whether  he  saw 
him  or  not.  A  female  passenger,  observing  his  perilous  [lositiou  across 
the  track,  went  to  his  assistance  and,  with  the  aid  of  a  gentleman,  re- 
moved and  laid  him  on  the  sidewalk.  Here  he  remained  for  more  than 
four  hours,  on  a  bleak,  drizzling  December  day,  in  the  open  street, 
without  aid  or  relief,  in  his  terrible  condition.  At  last  the  police  author- 
iti4*s  came  to  his  assistance  and  he  was  conveyed  to  the  Charity  Hospital 
wliere  he  died  on  the  following  morning. 

It  should  ne(Ml  n«»  parade  of  learned  authorities  to  maintain  the  propo- 
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sitkm  tluit  a  ronnuon  currier  caiiuot  tr^^at  au  unfortunate*  paweu^i^er 
stricken  with  apoplexy  while  under  its  charge,  in  the  manner  above  in- 
dicated, without  a  breach  of  tlie  plainest  obligations  of  its  contract  of 
carriage.  If  there  were  any  precedent  to  tlie  conti-ary,  humanity  would 
revolt  at  it,  and  it  would  be  one  *'niore  honored  in  the  breach  than  in 
the  observance."  But  there  is  no  sudi  precedent ;  aiul  those  citwl  by 
defendaut**^  counsel  are  far  from  sustaining  the  position. 

No  doubt  a  earner  owes  obligations  to  its  well  passengers  as  well  as  to 
sick  passengers,  and  is  bound  to  protect  the  rights  of  Iwth.     When  the 
condition  of  a  sick  passenger  is  such  that  his  continued  carriage  is  incon- 
sistent with  the  safety  or  even  the  reasoiuible  comfort  of  his  fellow-pas- 
sengers, regard  for  the  rights  of  the  latter  will  authorize  the  carrier  to 
exclude  him  from  the  conveyance.     Thus  if  he  had  cholera,  ov  snuillpox, 
or  delirium  fretnen^,  or  even  if,  as  in  this  case,  he  weve  subject,  from  any 
caus<*,  to  continuous  vomiting,  utterly  inconsistent  with  the  comfort  of 
other  imHsengers  in  a  street  c-ar,  the  right  of  the  carrier,  in  protection  of 
the  hitter's  privileges,  to  exclude  him,  would  undoubtedly  arise.     Such 
is  the  i-easonable  diK-trine  of  the  cases  cited.     Lemont  vs.  R.  R.,  47  Ann. 
Rep.2aS;  Vinton  vs.  R.  R.,  11  Allen  (Mass.)  ;i04;  Murphy  vs.  R.  R.,  118 
.Mass.  228;    R.  R.  vs.  Weber,  :«  Kansas  54:^;  R.   R.   vs.    Statham,  42 
Miss.  607. 

But  none  of  these  cases  hold  that  this  right  of  exclusion  can  be  exer- 
cijied  arbitrarily  and  inhumanely,  or  without  due  care  and  provision  for 
tlie  safety  and  well-l>eing  of  the  ejectecl  jmssenger.  On  the  contrary, 
the  duty  of  exercisii^g  such  <'4ire  and  provision  is  universally  recognized. 
Thus,  in  the  Kanstis  ca.si^,  above  quoted,  the  Court  said  :  "I  nder  these 
facts,  the  propriety  of  his  removal  cannot  be  doubted.  *  *  The  duty 
of  the  railroad  ccmipany,  with  respect  to  Weber,  did  not  end  with  his 
removal  from  the  tniin.  He  was  unconscious  and  unable  to  take  care  of 
himself.  They  could  not  leave  him  on  the  platform,  helpless,  exposed 
and  witluMit  care  and  attention.  It  was  its  duty  to  have  exercised  rea- 
H«nahh»  care  and  diligeni'e  to  nmke  temporary  provision  for  his  protec- 
tion and  comf<»rt."     This  was  a  case  of  iutoxicati<m. 

.\nd  in  the  case  nM»st  relied  on,  Lemont  vs.  R.  R.,  the  Suprenu*  Court 
of  the  District  of  Columbhi,  after  recognizing  the  right  of  removal,  is 
«Tirpfid  to  add:  **()f  courses  for  an  abuse  of  this  discretion,  or  for  any 
i)|>pivsi(ion  in  its  exer<'is<»,  the  company  would  be  responsible.'^ 

Ill  another  cas<'  the  (!ourt,  while  recognizing  the  right  of  eje<*tion, 
»*ai4l:  *'  It  does  not  follow  that  the  right  nuiy  be  exercised  in  such  num- 
iier,  ander  such  circumstances,  or  against  a  person  in  such  physical  or 
mental  condition  as  that  d4»ath  or  serious  bodily  hann  will  necessiirily 
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or  even  probably  i-esult  from  puttiug  liiin  off."  R.  R,  Co.  V8.  Sullivaiii 
(Ky.)  It)  Am.  and  Eug.  R.  R.  C4i8e8,  ;iJ)0,  See  also  Hall  vs.  R.  R.  Co.  (So. 
(^a.)  S.  E.  Rep.,  March,  1888;  Lovett  vk.  R.  R.,  9  Allen  (Mass.)  557; 
Higgirm  vs.  R.  R.,  4(i  N.  Y.  23. 

We  conclude,  therefore,  that  the  conduct  of  tlie  defendant's  agent,  in 
turning  out  this  helpless  and  speechless  sick  passenger  into  the  roadway 
of  the  street,  and  thei*e  leaving  him,  on  an  inclement  day,  without  the 
slightest  attempt,  at  the  moment  or  aftc*rward,  to  have  him  taken  care 
of,  was  a  gross  violation  of  its  duty. 

The  company  attempts  to  shield  its  agent  on  two  sjK^cial  grounds,  viz: 
1.  That  he  supposed,  and  appeaninces  justify  him  in  supposing  that 
Conolly  was  drunk.  Elven  if  his  illness  had  been  the  result  of  drinking, 
yet  he  had  ridden  a  considerable  distance  without  misliehavior,  and  was 
never  guilty  of  an>;,  except  in  the  sudden  access  of  vomiting  bringing 
alM)ut  a  condition  of  complete  helplessness.  In  such  case,  the  duty  of 
the  company  to  see  t4>  his  being  taken  care  of,  after  ejection,  would  have 
arisen,  and  would  have  been  abndged  by  no  fault  on  his  part,  Wcause, 
until  his  sickness,  he  had  l>een  in  tit  condition  to  take  passiige  and  had 
committed  no  voluntary  misbehavior.  Moi-eover,  it  is  admitted  that 
Conolly  was  not  under  the  influence  of  liquor,  and  the  ai^sumption  that 
he  was  so  was  a  rash  one,  under  the  circumstances,  and  the  company, 
not  Conolly,  must  suffer  for  the  mistake. 

2.  It  is  claimed  that  Ccniolly  had  signified  his  desire,  and  had  at- 
t  Mupted,  to  get  out,  and  that  the  driver  only  helped  him  to  accomplish 
his  purpose.  That  he  wished  to  get  out  while  he  thought  he  was  able 
to  do  so  and  t-<i  take  care  of  himself,  may  lie  true ;  but  to  suppose  that 
he  desired  to  Ih»  \n\t  out  and  left  in  the  street  after  he  had  fallen  down  in 
an  utterly  helpless  condition,  is  too  preposterous  to  merit  consideration. 

We  ai*e  not  here  concerned  with  the  measure  of  the  duty  which  a 
street  comiiany,  operated  under  the  conditions  prevailing  in  the  City  of 
New  Orleans,  owes  to  a  paissenger  in  such  unhappy  case,  nor  with  the 
kind  of  degree  or  caiv  which  it  is  bound  to  take  for  his  protection.  If 
we  were,  we  shtnild  give  due  consideration  to  such  ctmditions  and  would 
be  careful  to  adjust  the  duty  jwcording  to  praticability.  Hut  the  defense 
hei-C!  rests  upon  the  entire  absence  of  any  effort  whatever  to  perfonii 
the  duty  and  a  denial  that  any  duty  arose  in  the  premises.  Such  a  de- 
fense cjiii  receive  no  sanction  at  our  hands. 

Nothing  renuiins  for  determinatitm  but  the  nie«asure  of  damages. 

The  cause  of  action  arose  juior  to  the  recent  amendment  of  Article 
2315,  Rev.  C.  C,  and  the  damag<'s  i-ecoverable  are  those  only  which 
w<*re  suffered  by  Conolly. 
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The  fane  was  ti-ied  twice  l>efore  a  jury.  The  first  verdict  was  for 
11500,  oil  wliieh  a  uew  trial  wan  granted.  The  neeoiid  verdict,  from 
which  the  present  appeal  Ih  taken,  was  for  $2500. 

The  evidence  indicates  that  Couolly  was  not  entirely  deprivt^l  of 
consciousness,  but  his  faculties  were,  no  doubt,  greatly  obtunded.  His 
(bufferings  w<»re  severe ;  and  thougli  he  must  liave  suffered  in  any  event, 
it  would  be  a  reproach  to  the  medical  art  to  suppose  that  it  could  not 
have  means  to  alleviate  them,  had  he  received  i>roj»er  attention. 

The  medical  t<»8timony  indicates  that  the  attack  wivs  necessarily  fatal. 
The  humiliation  of  this  position  was  extreme,  and  it  is  probable  that  he 
felt  that  to  some  extent,  because  one  witness  states  that,  when  asked 
if  he  was  drunk,  lie  shook  his  head. 

On  the  whole,  considering  all  the  circumstances,  we  consider  that  an 
award  of  $1500  will  do  justice. 

It  is,  thei^fore,  ordered  and  decreed  that  the  judgment  appealed  from 
lie  amended  by  reducing  the  amount  to  $1500,  and  that,  as  thus 
amended,  the  judgment  appealed  from  be  affirmed,  plaintiif  to  pay  costs 
of  apfieal. 


On  Application  for  Reheakin^;. 
Fexxek,  J.  The  propositions  decided  by  us,  in  this  case,  which  are 
fidly,  thotigh  briefly  condensed  in  the  syllabus,  seemed  to  us  so  simple, 
M  conservative,  so  limited,  that  we  confess  our  amazement  at  the  pro- 
digious corrollaries  and  consequences  which  are  attached  to  them  in  the 
brief  for  rehearing.  While  we  are  hopeful,  and  indeed  confident,  that 
no  other  person  will  ever  make  such  deductions  from  the  language  used, 
we  will,  for  the  satisfaction  ot  counsel,  expressly  disclaim  any  purpose 
to  convert  the  street  i-ailway  of  his  client  into  an  **  eleemosynary  institu- 
tion," or  to  retpiire  it  to  add  to  its  etpiipment  a  supply  of  doctors  and 
tniiniHl  nurses  or  an  ambulance  corps.  The  plain  obligation  to  abstain 
from  inhumane  ti-eatment  of  a  sick  passenger,  which  the  law  imposes 
n|>on  carriers,  may  be  discharged  without  the  aid  of  such  exiHjnsive  ap- 
pliances. IJuty  at  the  same  time,  we  do  most  stoutly  hold  to  our  view 
tliat  this  obligation  is  not,  as  counsel  suggests,  a  mei*e  numil  duty  rest- 
ing ou  carrier  only  in  common  with  all  other  persons,  but  is  a  specific 
li^l  duty  arising  from  his  contract  and  enforceable  by  all  legal  sanctions. 
We  are  bluntly  charged  with  deciding  a  case  **not  before  us."  We 
are  in  the  habit  of  looking  for  the  case  l>efore  us,  in  the  record  and  not 
in  the  briefs  of  counsel ;  and  this  chiirge  wouhl  have  been  less  tlipxiant 
Itad  counsel  referred  to  any  page  of  the  re<ord  contradicting  a  singh* 
fact  (Stated  by  us,  which  he  has  not  done,  and  c<mld  not  do. 
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We  are  reproachcnl  with  attributing  to  rouiisel  an  admijuthu  which  he 
lias  not  made,  viz:  That  Conoliy  was  not  drunk.  Ah  the  evidence  was 
coiu'luHive  and  uncontradicted  that  he  was  not  drunk,  and  as  neither  in 
oral  nor  iirinted  argument  did  counsel  assert,  that  he  was  drunk,  we 
deemed  ourselves  justified  in  treating  this  a«  an  implied  admission.  If 
we  were  mistaken,  there  is  no  difference  between  a  fact  clearly  proved 
jiud  one  admitted,  and  the  error  seems  inconsequential. 

We  are  ivccused  of  using  *^hard  words,"  and  of  violating  the  amenities 
which  should  exist  between  court,  and  counsel.  The  scant  observance  of 
those  amenities  exhibited  in  this  brief,  whicli  w^e  notice  with  equal  sur- 
prise and  regret,  is  not  justitied  by  any  4M>nscious  offense  on  our  part. 
The  supposition  which  we  characterized  a«  **  too  preposterous  for  serious 
consideration,"  was  one  attributed  by  us  to  the  driver  and  not  to  counsel. 
Had  we  thought  that  the  counsel  had  adopted  this  supposition  as  his 
own,  we  might  have  sought  for  words  more  polit«  in  which  to  qualify  it, 
but  w^e  should  have  been  compelled  to  substitute  others  not  less  em- 
phati<*. 

It  is  claimed  that  the  driver's  mistake,  in  supposing  Conoliy  was 
drunk,  Justified  his  course  and  screens  the  c<mipany  from  liability.  If 
drivers  are  authorized  to  assume  that  every  person  who  becomes  ill  and 
vomits  in  a  car  must  necessarily  be  drunk,  the  soberest  citizen  is  liable 
every  day  to  incur  the  <5alamity  which  befell  Conoliy  and  ti4>  be  treated 
in  the  same  way.  If  they  are  not  authorized  to  make  such  assumption 
fiom  those  facts  alone,  then  thei-e  w^as  absolutely  no  foundation  for  it  in 
this  case ;  because  C-onolly  had  ridden  a  long  distance  without  any  mis- 
behavior or  improper  condu4*t,  until  he  was  suddenly  stricken  by  apop- 
lexy and  attendant  vonnting.  No  other  fact  supported  the  assumption, 
and  every  prior  circumstance  opposed  it.  We  say,  therefore,  that  if  the 
driver  honestly  lielieved  that  Conoliy  was  drunk,  the  hcmesty  of  that  be- 
lief cannot  excuse  its  manifest  rashness  and  improvidence,  or  exonerate 
the  company  from  liability  for  his  fault. 

The  fact  that  some  of  his  fellow-j^assengers,  who  had  no  respimsibilit y 
or  duty  in  the  premist»s,  jumped  to  the  same  uncharit4ible  conclusion, 
cannot  excuse  the  driver,  who  was  charged  with  serious  duties  and  was 
bound  to  have  strong  and  reastmable  grounds  before  acting  in  so  sum- 
mary and  cruel  a  manner. 

The  only  question  in  this  case,  cm  which  there  was  even  the  slightest 
(h)ubt  or  hesitancy  in  the  mind  of  any  member  of  the  court,  was  as  t«> 
the  measure  <if  damages.  That  was  the  subject  of  full  dist»ussion,  which, 
considering  that  though  years  had  elapsed,  the  judgment  allowed  no  in- 
terest, resulted  in  an  agreement  on  the  sum  named. 
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WhUe  seDsible  that,  in  ftiicli  caftes,  ideal  justice  csiniiot  be  done,  we 
adhere  to  the  judgment. 
Rehearing  refused. 


No.  10,227. 

0.  V.  Gkeend  and  Herman   Wehrmann  vs.   Charles   Kummel.— 

Augustus  Craft,  Warrantor. 

1.  The  fac*t  of  a,  party  advanoiiig  money  to  pay  the  wages  of  the  employees  of  a  commercial 
partnership,  and  discharging  its  other  expenses,  does  not  constitute  him  a  partner. 

:;.  The  fact  that  the  person,  who  makes  such  advances  of  money,  takes  the  charge  and 
superintendence  of  the  partnership  business,  and  exercises  the  rights  of  a  proprietor. 
does  not  constitute  him  the  owner  of  the  establishment  and  property,  as  between  himself 
and  the  partners. 

i.    Such  acts  might  be  plead  as  an  estoppel  against  the  partie>s,  in  a  suit  with  t4iird  persons. 

\  PPEAL  from  the  Civil  District  Court,  Paiiftli  of  Orleans. 

TUSOty      J. 


A 


A»y,  Bernau  and  Gibson  &  Hall  tor  Plain tifTs  and  Appellees: 

Parties  who  have  associated  themselves  for  the  purpose  of  carrying  on  a  commercial  business, 
may  adopt  a  symbolic  firm  name  representing  them  collectively,  such  as,  "  Standanl 
Music  and  Photo.  Lith.  Co."  Bates  on  Partnership,  Vol.  II.  1147.  7  M.  215.  and  where  in 
using  such  a  firm  name  the  parties  have  by  consent,  on  their  cards,  letters,  biU  heads,  etc. . 
used  the  '*  plural,"  advertising  themselves,  as  printers,  publishers'  agents,  etc..  it  is  an 
admission  that  there  existed  between  them  a  partnership.  Rate«  on  Partnership,  vol.  II. 
p.  1147. 

Partnemliips  ihay  be  proved  by  the  oral  testimony  of  clerks,  agents  or  persons  who  know  that 
the  alleged  partners  have  actnidly  carried  on  business  in  partnership.  CoUyer  on  Pailner- 
ship  $  6A8,  p.  014.  And  such  partnership  may  be  established  by  showing  that  the  parties 
spoke  of  each  other  as  partners.  Bates  on  Partnership,  vol.  I,  p.  1143,  quoting  20  Me. 
397 ;  20  Me.  264.  267 ;  10  Mo.  170:  §1151 ;  also  Collyer  on  Partnership  §  775  and  authorities 
p.  675. 

Evidence  that  a  person  advertised  for  a  partner,  and  that  the  defendant  made  some  business 
arrangements  with  him  tends  to  show  a  partnership..  Bates'  Law  of  Partnership,  vol.  IT, 
p.  1150.  (quoting  44  Mich.  192.  etc). 

Partnership  may  idso  be  evidenced  by  informal  documents,  as  for  example,  a  series  of  letters, 
etc.     Lindley  on  Partnership  (Ewell)  vol.  I,  pp.  92  and  03. 

Partnership  Iwioks  are  evidence  of  the  existence  of  a  partnership  where  the  same  has  betMi 
kept  in  the  name' of  a  partnership.  The  entries  in  the  biraks  are  only  prima  facie  evi- 
dence of  the  correctness  of  the  a<H}ouuts  therein  contained.  Bates  on  Partnership,  vol.  I. 
078.  979  and  981  ( quoting  Cal.  105.  etc.).  The  entries  in  such  books  can  at  all  times  bt^ 
explained,  a  fortiori,  where  the  person  sought  to  be  estopped,  pleads  eiTor  or  fraud. 

Contracts  by  one  partner  clandestinely  made  in  the  name  of  one  of  the  partners,  are  under 
ihe  law  deemed  for  the  lieneiit  of  the  lirm.  Bates  on  Partnership,  vol.  I,  p.  305  and  an- 
t^horities.  Collyer  on  Partnership.  §  178,  179,  180,  pp.  160-170. 

Courts  of  Justice  have  the  power  to  appoint  Liquidators.  2  Ann.  87  ;  II  Ann.  264.  Exclusion 
f*f  a  partner,  Ik  sufficient  cause  for  such  an  apiMiintuient.     \in\  in  appointing  a  ivceivrr 
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the  i^uilty  partner  will  not  be  a}>puint4>d.  haUm  on  Partnership,  vol.  I,  980,  908,  vol.  T. 
§  591 :  1003.  Collyeron  Partnership,  §  354,  p.  322.  Lindley  on  Partnership,  vol.  IT,  1010. 
1011.  et<*.  High  on  ReceiA-ers.  Beach  on  Receivers. 
Wlion  parties  adopt  the  fomi  of  a  bill  of  sale  with  the  right  of  redemption,  to  secure  by 
pledge  of  movable  property  the  payment  of  a  note,  a  default  in  the  payment  will  not 
vest  ownership  of  the  pn>pprty  in  the  holder  of  the  note.  5  Ann.  99:  12  Ann.  527;  31 
Ann.  348;  32  Ann.  049;  36  Ann.  100;  38  Ann.  154. 

2\  Gilmore  &  Som  for  Defendant  and  Appellant : 

1 .  Where  a  partnership  is  claimed  in  a  business  and  tlie  evidence  fails  to  show  how  long  it 
was  to  continue,  who  was  to  furnish  the  capital,  whether  any,  and  if  so,  what  interest  was 
to  be  allowed,  and  in  what  proportion  the  profits  were  to  be  divided,  and  where  consent  is 
wanting,  thei'e  can  be  no  partnership.  Rev.  C.  C.  Arts.  2801.  2805 :  14  Ann.  539 ;  11  Ann. 
278.    Story  on  Partnership,  p.  4.  §  2.    Lindley  on  Partnership,  pp.  7  and  8. 

2.  A  sale  of  certain  movables  in  fall  ow^nership  and  allowing  the  A-^endor  the  right  of  redeem- 
ing them  within  a  certain  specified  time  on  the  ])ayment  of  a  certain  stipulated  sum  is  a 
ve^Ue  a  riitUre,  atid  <m  the  failui'e  of  the  vender  tt)  redeem  the  property  within  the  time 
siiecifled.  the  title  of  the  puroliaser  to  the  property  becomes  abaolate.  Rev.  C.  C.  Arts. 
2570,  2567  ;  30  Ann.  185 :  36  Ann.  464 ;  38  Ann.  271. 

A  sale  subsequently  made  by  the  purchaser  of  all  hia  right,  title  and  interest  in  the  same 
movables  is  a  valid  one.  and  carries  with  it  the  full  ownership.  Such  a  sale  is  ime  involv- 
ing warranty. 

The  Judge  of  the  lower  court  is  without  the  pswer  to  appoint  a  liquidator  without  se- 
curity,  without  the  assent  of  all  the  parties.  4  Rob.  622  :  11  Rub.  433  ;  16  Ann.  238:  35 
Ann.  600. 

Bemlsfi  &  Simomh  for  Warrantor  and  Appellee  : 

A  sale  of  "all  right,  title,  intere.-^t  and  ownership,  as  well  as  all  claims."  to  certain  property, 
when  accompMnied  by  such  evidence  of  those  claims  as  to  put  the  purchaser  on  inquiry  as 
t<»  their  extent,  aud  in  the  absence  of  any  repre^eatAtioas  by  the  vendor,  teinlhig  to  mis- 
lead the  purchaser,  includes  only  such  interest  as  the  vendor  actually  possessed.  C.  C 
2501,  2502,  2517.  2521,  2522  :  15  Ann.  65. 

A  partnership  is  a  contract,  and  can  only  be  establishel  by  the  consent  of  all  tiie  parties. 
C.  C.  2801.  2835.  Story  on  Partnership,  chap.  1,  p.  2  §  2. 

Any  agreement  as  t<»  |>artnershlp  betwwu  tii6|Mirchaser  of  the  interest  of  mieof  the  partners, 
and  the  rem%inin9:  members  of  tli?  firm,  is  a  new  contract  in  which  the  retiring  partner 
has  no  interest. 

Tlie  sale  of  his  interest  by  one  partner  cannot  bring  the  imrcliasiM-  of  that  interest  into  the 
partnership.  ('.  V..  2K06 :  Stor>'  on  Partnership,  chap.  i.  p.  6,  §  5;  chap.  xiii.  p.  457,  ^  307 
and  308. 


The  opinion  of  the  Conrt  was  delivered  l»y 

Watkin's,  J.  The  litigated  qnestion  in  this  ease  18  whether  or  not  a 
ljai*tuei\-4hip  exists  between  the  two  plaintiffs  and  the  defendant. 

The  claim  of  the  plaintiffs  is  that  dnring  the  fall  of  1886  they  termed 
a  partnership,  for  the  pnrpose  of  litfiogia piling  and  publishing  nnisio,  in 
the  eity  of  New  Orleans. 

That  for  many  years  previous  thereto,  Wehrnninn  had  been  engaged 
in  that  business  in  this  eity,  ami  was,  at  the  time  of  forming  sai*!  part- 
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iiership  with  Greeiul,  the  owner  of  $2500  worth  of  material,  tools,  cii- 
jO^viiig  and  parapliernalia,  aiul  sufficient  inaehinery  to  o|)erate  the 
hnAineA8. 

All  of  this  and  his  professional  skill,  he  invested  in  this  partnersliip, 
against  Greend's  $600  and  his  skUl  as  a  lithogi'apher,  engraver,  speeial- 
iitt  in  sine-etching,  and  music  printing  and  publishing. 

Being  desirous  of  enlarging  their  business,  they  ordered  from  Leeds, 
England,  a  lithograpliic  power  press,  the  prime  cost  of  which  was  about 
^2300,  on  which  they  had  advanced  $600,  borrowing  $1710  due,  thereon. 

Not  being  in  fimds  to  pay  this  balance  and  the  expenses  necessary  to 
carry  it  into  their  establishment,  they  secured  a  loan  from  Augustus 
Craft,  for  that  purpose,  and  for  this  sum  Wehrmann  executed  his  three 
months*  note,  secured  by  a  pledge  of  all  of  the  effects  then  in  the  estab- 
lishmenta,  and  the  press  not  yet  received. 

That  Henry  Baker  having  just  concluded  negotiations  with  them  to 
take  an  interest  in  the  partnership.  Craft  purchased  Baker^s  right, 
through  Wehrmann,  aud  took  his  place ;  and,  thereafter,  from  time  to 
time,  he  invested  $3000,  additional  money,  in  the  business. 

That  before  Baker  became  a  member  of  the  firm,  it  was  conducted  in 
the  firm  name  of  Wehrmann  &  Co.,  but  when  Craft  became  a  partner, 
it  was  changed  to  **  Standard  Music  and  Photo- Litho.  Company.'' 

That  on  the  1st  of  April,  1837,  he  sold  his  right,  title  and  interest  in 
the  partnership  and  property,  to  the  defendant,  who  continued  in  the 
hnsineiw  with  petitioners,  and  invested  additional  capital  —  he  being 
possessor  of  large  means,  and  no  knowledge  of  the  lithographinig 
hnsiness. 

They  aver  that,  on  the  28th  of  October,  1887,  during  the  absence  of 
tippend,  the  defendant  violently  ejected  Wehrmann  from  the  premiscw, 
and  locked  it,  and  has  prevented  their  re-entry,  since. 

Kummel  denies  the  existence  of  a  partnership,  but  avers  that,  upon 
the  plaintiffs'  representations  that  the  business  was  a  profitable  one,  and 
would  prove  to  be  a  good  investment,  he  purchased  from  Craft,  on  the 
Ut  of  April,  1887,  for  the  price  of  $4973  30  '*a  certain  lot  of  machinery, 
"  tools,  stones,  and  other  articles  necessary  and  useful  for  the  purpose 
"  of  carrying  on  the  lithographic  business,"  in  the  premises  No.  4H 
Bienville  street. 

He  further  avers  that  he  ^*  continued  in  said  business,  employing  the 
*'  plaintiffs  as  workmen  and  o^ieratives  in  wiid  business,  until  the  28th  of 
*•  ^^ctober,  1887,  when,  it  proving  unprofitable,  he  discontinue<l  it." 
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That,  in  thu  course  of  said  biisiaess,  lie  expended,  in  addition  to  tlie 
price  lie  paid  Craft,  almost  $5lK).  He  cites  Craft  in  warranty,  to  defend 
the  suit. 

Craft.^8  position  is  tliat  he  was  the  holder  of  certain  claims  agtunst  the 
plaintiffs,  including  Wehrmann^s  note  for  $1760,  a  bill  of  sale  to  the 
effects  in  their  establishment,  and,  upon  being  informed  by  them  that 
they  had  found  a  man  who  would  buy  out  all  of  his  rights  and  claims, 
he  sold  to  the  defendant,  at  their  request,  only  such  rights  as  he  had. 

He  denies  that  he  wiis  ever  a  partner  of  the  plaintiffs,  has  any  interest 
in  the  suit,  or  that  he  is  bound  in  warranty  to  the  defendant. 

On  these  issues  the  parties  went  to  trial,  and  from  a  general  judgment 
in  favor  of  the  plaintiffs  an<l  warrantor,  the  defendant  has  appealed. 

Upon  a  most  cai^ful  examination  of  the  record  we  have  found  the  fol- 
lowing facts,  viz.: 

The  partnership  between  the  plaintiffs  was  formed  in  the  early  part  of 
the  fall  of  1HS(),  and,  with  a  view  of  enlarging  their  business,  they  ol>- 
tained  ai  loan  from  Augustus  Craft,  of  $1750,  for  which  Wehrmann  exe- 
cuted his  note,  and  secured  the  same  by  a  pledge  of  the  property  and 
assets  of  the  partnership,  and  of  the  lithographic  power  press,  which 
they  contemplated  buying,  and  did  buy,  with  the  money  they  had  Iwr- 
rowed  of  Craft. 

This  transa<'tion  took  place  on  the  10th  of  November,  IS^i, 

On  the  2*ki  of  December  fcrflowing  thei-e  was  a  new  contract  of  part- 
nership entered  into  between  the  plaintiffs  and  H.  H.  Baker,  wherein  it 
was  stipulated  that  they  associated  themselves  in  the  lithographing  busi- 
ness, in  this  city,  for  a  term  of  three  3'ears,  and  were  to  share  profits  jind 
losses  equally.  Wehrmann  delivered,  a*  his  share  of  the  8t4>ck,  $600  out 
of  i*ertain  tools,  stones,  materials,  etr.,  valued  at  $2500  j  Greend  deliv- 
ered the  sum  of  $v>00 ;  and  Baker  agreed  to  furnish  his  services,  com- 
mercial standing,  knowledge  and  influence,  which  were  valued  at  $600, 
and  which  he  delivered  as  stock. 

Owing  to  the  value  of  his  materials,  tools,  stones,  etc.,  l)eing  in  excess 
of  hiw  subscribed  capital  by  the  sum  of  $1900,  that  sum  was  placed  t-o 
his  credit  on  the  Iwoks  of  the  paitnei'ship. 

Just  here  the  chief  contention  arises,  and  that  is  with  regard  to  the 
relations  wliich  subsisted  between  this  partnership  and  Craft,  from  its 
foriuatiou  to  the  1st  of  April,  1887,  when  a  transiwtion  occurred  l)etweeii 
him  and  the  defendant.  The  two  plaintiffs,  its  witnesses  testify  that, 
8tK>n  after,  or  about  the  time  of  BakerV  becoming  a  memlier  of  the  part- 
nership. Craft  took  his  (Baker's)  place,  and,  thereaifter,  continued  to  be 
a  member  of  the  membership :  and,  as  a  conclusive  cir<*umstjiuce  in  sup- 
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port  of  their  tbeory,  they  cite  Craft's  expenditures  of  various  aiuountH 
of  money  for  account  of  the  firm,  for  a  piano,  a  gas  machine,  and  litho- 
graphic pres8,  eti'.,  and  aggi-egating  about  $300(),  and  without  security. 
On  the  otlter  liand  Baker  states,  as  a  witness,  that  he  continued  in  the 
partnendiip  for  about  one  month,  and,  becoming  dissatisfied  with  tlie 
pro!«pect$(  of  the  enterprise,  and  being  much  occupied  with  other  busi-r 
nesKi  engsimeuts,  he  determined  to  sell  liis  interest  and  withdraw  there- 
from ;  and  he  accordingly  sold  his  interest  to  Wehnnann  for  $2H0,  for 
wliich  snui  he  execnted  his  note. 

('raft  testifies  that  he  never  thought  of  such  a  thing  as  becoming  a 
partner  of  the  plaintiffs ;  that  he  did  not  purchase  Baker's  intei*est,  and 
never  had  an  interview^  with  liim  on  the  subject.  He  says  that  it  is  true 
he  expended  various  sums  for  tlie  plaintiftV  account,  at  difterent  times, 
prior  to  the  1st  of  April,  1887,  and  in  addition  to  the  sum  he  loaned  tlieni 
on  the  10th  of  November,  1886,  but  that  was  done  because  he  felt  con- 
strained to  make  these  expenditures  in  order  to  mive  the  sum  first  ad- 
vanced. On  this  evidence  we  are  bound  to  conclude  that  the  relations 
which  existed  between  the  plaintifi>«  and  Craft  were  those  of  debtor  and 
creditor,  and  not  tliose  of  partners. 

On  the  1st  of  April,  1887,  by  a  nottirial  act.  Craft  conveyed  to  the  de- 
fendant ''a  certain  lot  of  machinery,  tools,  stones,  and  other  articles 
**  necessary  and  used  for  the  purpose  of  carrying  on  the  lithographic 
*•  basiness,''  l>eing  situated  in  the  premises  No.  48  Bienville  street,  for 
flu-  consideration  of  $4978  110 ;  of  this  there  was  $1000  paid  in  cash;  and 
for  the  remainder,  of  $3793  30,  he  executed  his  note,  due  at  thirty  days, 
and  same  was  indorsed  by  the  plaintiffs. 

it  is  under  this  doi*ument  that  plaintifts  insist  that  the  defendant  t<»ok 
Craft's  pla<*e  in  every  respect,  and  became  a  member  of  the  partnership, 
whieh  was  styled  the  "  Standard  Music  and  Photo-Litho.  Company,"  and 
M  c«>utiunes  to  the  present  time ;  it  is  under  this  instrument  that  the  de- 
fendant claims  exclusive  ownership  of  all  the  property  of  the  establish- 
ment ;  and  it  is  in  virtue  thereof  that  the  defendant  calls  ('mft  in 
warranty. 

Attain  the  two  plaintiffs  swe^ir  to  the  existence  of  a  partnership  be- 
tween tbeiusclves  and  Kumniel,  in  the  business,  ns  well  as  in  the  prop- 
erty. 

Tliis  is  just  aa  emphatically  denied  by  the  defendant. 

Themis  nothing  in  the  act  to  indicate  the  purpose  of  the  defendanr  to 
lift-oiiie  a  partner  of  the  plaintift's.  Neither  of  the  plaintiffs  were  parries 
f«»  the  act.     It  only  piniKirts  a  i-onveyance  of  the  rights,  title  and  inter- 
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est  of  (^raft  t-o  the  defendant  of  eertain  specified  property,  and  notliin;; 
more. 

In  the  ehiborate  tentiniony  of  the  re8i>ective  partien  and  tlieir  wit- 
newses,  various  circuniBtanceft  are  enumerated  in  support  of  the  respec- 
tive  tlieories  of  eacli,  without  convincing  us  of  the  correctneKK  of  either. 
While  it  ift  true  that  under  this  act  tlie  defendant  assumed  ctmtrol  and 
general  superintendence  of  the  business  and  estaldishment,  and  per- 
formed many  acts  of  apparent  ownership,  we  are  inclined  to  view  them 
rather  as  acts  of  administration.  He  had  x>iii*c*liased  the  claims  of  Craft 
upon  representations  of  the  plaintiffs  that  the  business  was  sure  to  Ik*  a 
profitable  one,  and  was  a  safe  investment  for  his  money,  and,  as  a  pru- 
<lent  financier,  he  was  diposed  to  look  att<*r  it  closely. 

It  is  true  that  he  exix»nded  a  large  sum  of  mouey  in  the  wages  of  em- 
ployees, and  in  otlier  expenses,  and  necessary  disbursements  of  the  con- 
c<*rn,  but  it  appears  to  us  quite  reasonable  that  this  shouhl  have  been 
anticipated  by  him,  inasmuch  as  his  asscK'iates  were  confessedly  without 
means  to  move  the  business.  Indeed,  it  is  in  proof  that  the  plaintiffs 
had  more  than  one  interview  with  the  defendant  on  the  subject,  and  in- 
duced him  to  inirchnse  the  interest  of  Cnift. 

Craft  t<}.stifies  that  he  was  not  actpiainted  with  Kummel,  and  wa«  in- 
troduced to  him  in  the  notary's  office  on  the  (hiy  of  sale. 

On  the  other  hand  there  are  several  witnesses,  of  fii-st  resiK»ctability, 
who  testify  that,  at  various  times,  and  in  various  ways,  both  Greend 
and  Wehrmann  acted  as  proprietors,  down  to  the  date  the  establishment 
was  closed ;  and  others  testify  that  they  were  introduced  to  the  defendant, 
by  Greend  or  Wehrmann,  as  their  partner,  without  his  disaiiprobaition. 

These,  at  best,  are  but  circumstances ;  they  cannot,  of  themselves 
est-ablish  either  a  partnei*ship  hiter  gene,  or  ownership.  If  some  third 
persons  had  right  which  were  involved,  they  might  be  successfully  urged 
against  the  parties  as  an  estoppel ;  but  they  cannot  take  the  place  of  a 
vontraet  of  partnership  or  of  a  sale  between  the  parties. 

Our  con\iction  is  that  tht^  defendant  wjis  permitted  to  tjike  the  super- 
intendence and  princli)al  management  of  the  business  because  they  had 
i'onfidence  in  his  fiuancijil  ability,  but  that  they  continued  to  i*eniain  the 
owners  of  the  establishment  aud  property,  subje<*t,  of  course,  t>o  tlu* 
valid  claims  of  the  defendant  as  a  creditor. 

Under  this  view  of  the  case  the  judgment  of  the  lower  C4mrt  must  be 
reversed. 

It  is  therefoi'e  ordered  ami  dt»creed  that  the  judgment  appealed  fixint 
Xny  annulled  and  decreed  ;  aud  it  is  now   oiilertMl  and  decreed  that  tlu*^ 
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(t4*iiiHii<l8  of  the  plaintiffs  be  rejected  at  their  cost  in  both  courts — the 
TiffUtB  of  all  parties  lieiug  fully  )x»rterved. 


No.  10,2:18. 
TiiK  Statk  ex  rel.  a.  L.  Johnson  vs.  Citv  ok  New  Orleans  et  al. 

Th^  City  Conoril  of  New  Orleans  h«JB  the  rif(1it,  Miid  it  in  itn  duty,  tu  refiuie  to  paiM  an  onli- 
aaiuv  t»  pay  clainus  of  «loiibtful  validity.  Uh  decision,  however,  in  not  final.  The  creditor 
has  the  riirfat  to  apply  to  the  courts  t4>  have  liis  claim  Judicially  detf  miint'd.  and  its  pay- 
nrat  enforced,  if  correct  and  valid. 

An  Injunction  cannot  issue  when  then*  is  no  primary  demand  in  aid  of  which  this  secomlary 
rpniedy  is  Invoked. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
RighUn\  J. 


HraufjItHj  BHck\  DinkeUpiel  it  Hart  for  Plaintiff  and  Ai»peUee. 


C^rkton  Hunt,  City  Attorney,  for  Defendant  and  Appellant : 

Tlif  Jndire  belcm*  having  exercised  a  sovind  ami  lei^al  discretion  in  de<'lining  an  iiuunc4iou 
railed  for  lUHler  Article  303  of  the  C«d«  of  I^actice.  the  Snpreme  Court  will  not  undei-take 
to  control  the  judge's  action.  Tlie  sanu)  rule  Mrill  be  applied  to  relator's  prayer  for  the  writ 
of  mandamtiN.  New  Orleans  vs.  Telegraph  Co.,  37  Ann.  573 ;  State  ex  rel.  Savage  vs.  N. 
H.  Rightor,  Judge,  38  Ann.  i»60. 

The  City  Council  of  New  Orleana  being  a  political  body,  clothed  with  certain  legislative  and 
4iscrHiou«r>'  powers,  the  court  will  not  interefere  by  {injunction  with  the  exercise  of 
those  p«>wers.  High  on  IiOunctiou.  vol.  2,  p.  933,  par.  1240:  State  ex  n>l.  Rehaii.  38  Ann. 
I«75. 

VTImtp  the  writtf  of  ii^unction  and  mandamus  have  U^eu  regularly  and  lawfully  refiwed  by  tiie 
t-oort  below,  against  the  City  of  New  Orleans,  in  a  matter  concerning  its  police  and  in- 
ternal regulations  and  government^  a  suspensive  appeal  from  the  refusal  will  not  lie. 

The  opinion  of  the  C^nirt  was  delivered  by 

MoKxKRY,  J.  The  relator  allege8  he  is  the  holder  and  owner  of  eerti- 
fieate«  for  work  and  labor  done  in  the  Police  and  Iniprovemeut  Depart - 
meotft  of  the  City  of  Xew  Orleans  for  over  $2000 ;  that  the  amounts  due 
him  are  for  services  rcndei-ed  in  Biiid  departments  during  the  months  of 
Marrh  and  April,  188^,  as  shown  by  the  rolls  of  said  months  for  sai4l  de- 
pattnents ;  that  he  is  the  transferi-ee  of  the  claims  from  the  l>enificiaries, 
and  that  he  acquired  the  same  in  due  course  of  business,  and  in  a  man- 
ner which  had  long  been  practiced  with  the  approval  of  said  city. 

The  tranKfers  have  lieen  registered,  as  required,  in  the  office  of  the 
('<Hiiptroller. 

The  city  wfuses  U^  pass  the  required  ordinance  for  the  payment  of 
t|iei«e  claims,  and  alleges  that  they  aiv  not  due  and  are  in  dispute.    Pay- 
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itientA  by  the  city  of  the  pay  rolls  in  these  deparlmeiits  have  been  made 
of  subsequent  months,  and  what  is  known  as  the  *' one-twelfth  rule'' 
has  been  violated.  For  there  reasons  relator  and  plaintiff  fears  that  the 
fund  out  of  which  his  claims  are  to  be  paid  will  be  destroyed  and  he  will 
suffer  an  irreparable  injury,  as  his  only  mode  of  payment  is  b}"^  an  ordi- 
nance of  the  City  Council  directing  the  payment  of  his  claims  out  of  the 
budget  appropriation  for  said  months  of  March  and  April.  He  prays  for 
a  writ  of  ii\junction,  as  follows  : 

"  That  a  writ  of  injunction  issue,  enjoining,  dii-ecting  and  pi*ohib- 
iting  the  said  City  of  New  Orleans,  through  the  Mayor  and  Council 
nforesaid,  from  passing  any  ordinance  directing  the  payment  and  ap- 
propriation of  the  funds  in  the  Department  of  Public  Works  and  the 
Department  of  Police,  for  the  year  1888,  for  any  months  subsequent  to 
that  of  April  and  March  aforesaid,  until  said  months  of  April  and  March 
have  been  paid,  or  an  ordinance  <lirecting  a  payment  in  due  course 
passed;  and,  fui-ther,  that  an  injunction  issue  prohibiting  and  restrain- 
ing the  Comptroller  of  said  city,  Otto  Thomas,  and  the  City  Treasurer, 
J.  N.  Hard}^  from  auditing,  warranting  or  paying  anj'  ordinance  passed 
to  pay  appropiiations  in  the  Departments  of  Public  Works  or  Police,  for 
any  time  or  month  subsequent  to  said  months  of  March  and  April,  until 
said  months  of  March  and  April  of  1888  are  fully  i)aid  and  satisfied,  and 
petitioner  prays  that  said  City  of  New  Orleans,  it«  Mayor,  meml)ers  of 
the  Council,  said  Comptroller,  Otto  Thonuis,  and  said  Treasurer,  J.  N. 
Hardy,  be  cited  to  appear  and  answer  this  i>etiti<m,  and  aifter  due  pro- 
ceedings, that  said  writ  of  mandamus  be  made  peremptory  and  the  in- 
junction perpetuated." 

The  mandamus  proi*eeding  has  been  abandoned.  The  judge  a  quo  rt»- 
fused  the  prayer  for  an  injunction,  and,  from  this  order,  plaintiff'  in  in- 
junction appealed.  *rhe  evidence  tiiken  and  introduced  on  the  applica- 
tion for  the  mandamus  is  off'ered  to  support  the  plaintiff's  petition  for  an 
injunction. 

Section  64  of  tlie  city  charter  provides  that  the  estimate  for  the  city 
exiMMises,  known  as  the  Budget,  **  shall  l)e  considered  as  an  appropria- 
tion of  the  aniouht«  therein  stated,  for  the  jmi^wses  therein  stated,  ami 
the  Comptroller  shall  not  audit,  nor  shall  the  Treasurer  draw  or  sign  nuy 
<'he<'k  upon  the  fiscal  agent  thereof  for  any  claims,  unless  an  appropriai- 
tioii  thei"eof  has  been  made  in  accordance  witli  this  act."" 

The  anu>unt'S  set  apart  in  the  budget  for  any  specific  jmrimse  ai-e  to  it*- 
main  dedicated  to  said  jnirpose,  and  a  jKMialty  is  provided  for  a  \iolatioii 
of  this  law. 

When  debts  have  lH»en  contracted  by  the  i"ity,  by  its  directitm,  and 
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ntider  ite  authority,  for  the  purposes  for  which  said  appropriation  in  tlie 
budget  is  made,  the  fund  so  set  apart  remains  dedicated  to  that  puipose, 
and  the  creditors  have  a  right  to  be  paid  out  of  that  fiind.  This  is  un- 
deniable. It  is  the  duty  of  t}ie  Council,  when  debts  have  been  thus 
legally  contracted,  to  pass  the  required  ordinance  for  their  payment  out 
of  the  fiuid  set  aside  for  this  purpose.  In  this  respect,  the  CounciFs 
duty  is  ministerial,  and  not  legislative.  But  this  duty  does  not  compel 
the  Council  to  pay  claims  against  which  there  is  a  valid  objection.  It 
has  the  right,  and  it  is  its  duty  t'O  exercise  tlds  right,  in  the  intei*est  of 
and  for  the  protection  of  the  public,  to  refuse  to  pay  doubtful  claims. 
Ita  decision,  however,  is  not  final.  The  party  aggrieved  has  the  light  to 
have  his  claim  juclicially  determined,  and  its  payment  enforced,  if  cor- 
rect, by  appropriate  remedy. 

No  unconditional  judgment  could  be  rendered  against  the  city  on 
the  claims  in  this  case,  but  on  a  proper  presentation  of  them  there  can 
be  a  judicial  determination  as  to  the  city's  liability,  and  if  adversely  to 
the  city,  it  can  be  enforced. 

The  petition  for  the  injunction,  howevier,  does  not  disclose  any  primary 
demand  in  aid  of  which  the  secondary  remedy  by  injunction  is  invoked. 

The  city  is  not  cited  to  answer  any  demand  for  the  recognition  of 
plaintiflTs  claims,  but  assuming  that  the  claims  are  valid  and  existing 
obligations  against  the  city,  he  asks  for  an  injunction  to  restrain  the  city 
indefinitely  from  doing  and  performing  necessary  acts  of  administration 
until  his  claims  are  paid.  He  does  not  ask  that  the  city  shall,  perform 
any  act  in  aid  of  his  rights.  This  important  primary  demand  is  aban* 
doned,  and  the  iigunction  must  fall,  as  there  is  no  demand  made  upon 
the  city  to  perform  any  act  in  aid  of  which  the  injunction  issued. 

Tlie  judgment  appealed  from  is  affirmed  with  costs. 


No.  10,264. 

The  State  ex  rel.  I).  J.  Reid,  Sheriff,  Etc.,  vs.  S.  I).  Read,  Judge 
OF  THE  Fourteenth  District  Court. 

Mamlaintui  doe*  not  lie  to  compel  a  district  Judge  to  give  liis  approbation  to  the  appointment 
<if  A  drpntf  Mheriff.  whoae  name  ia  aubmitted  for  confirmation  by  the  sheriff,  where  he  haa 
refiuM><l  to  aanrtion  it.    His  action  is  final  and  cannot  be  revised  by  this  court. 

A  PPI-IC'ATION  for  Mandamus. 


4reo.  H.  JVtlU  for  tlie  Relator  : 

Tbe  lobibition  of  Art.  150  of  the  State  Constitution,  against  holding  more  than  one  oftice 
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except  that  of  Justice  of  the  peace  or  notary  public,  applies  exclusively  to  Constitutional 
officios,  and  has  no  relation  to  the  position  or  office  of  deputy  sheriff;  nor  to  that  of  return- 
ing officer  under  §  5  of  Act  No.  161,  of  the  Acts  of  1882,  5  Ann.  1S6 ;  9  Ann.  515 ;  15  Ann. 
5VJ. 
A  mandamus  will  lie  to  compel  a  district  judge  to  approve  a  sheriff's  appointment  of  a  deputy 
sheriff,  who  is  legall3'  eligible  to  such  appointment,  where  the  district  Judge  has  no  other 
omection  thereto;  personally  or  officially,  than  his  erroneous  opinion  that  such  appointee 
is  ineligible;  because  the  latter  is  returning  officer  for  the  same  i>arish. 

Zacharie  d;  Armstrong  for  the  Respondent : 

The  State  Constitution  makes  no  difference  between  State  officers  and  Constitutional  offlcern 
and  the  prohibition  of  Art.  150.  Constitution  with  respect  to  holding  office  is  alike  di- 
rected against  both  classes  of  officers. 

The  approbation  provided  for  by  C.  P.  764  means  the  approbation  of  the  Judge  of  the  court  in 
which  sheriff  acts. 

The  exercise  of  superAisory  control  by  a  higher  tribunal,  with  respect  to  the  ordering  the 
lower  Judge  to  grant  his  approl>ation  would  lie  violative  of  the  policy  of  the  law,  which 
refers  such  approbation  to  the  Judge  whose  residence  and  knowledge  peculiarly  invests 
him  with  the  abUity  to  Judge  of  the  fitness  of  appointments  of  the  officials  of  his  own 
court. 

Mandamus  does  not  properly  lie  in  the  instant  case,  to  control  an  inferior  court  in  the  exercise 
of  its  disci'etion,  unless  manifestly  exercised  arbitrarily. 

The  opinion  of  the  Court  was  delivered  bj' 

Bermudez,  C.  J.  This  is  an  application  for  a  man^mm  to  comjiel 
the  district  judge  to  approve  the  appointment  of  a  deputy,  wliose  name 
was  submitted  to  him,  by  the  sheriff,  for  confirmation. 

In  justification  of  his  conduct,  the  district  judge  has  made  a  lengtliy 
return,  which  it  is  unnecessary  to  set  forth. 

It  appears  that  the  sheriff  has  submitted  to  tlie  judge,  for  his  appro- 
bation, the  name  of  one  Dees,  as  a  deputy,  and  that  the  judge  has  re- 
fused to  ratify  the  appointment. 

The  sanction  of  the  judge  is  required  by  law.  C.  P.  764.  He  is 
vested  with  a  legal  discretion  in  such  matters  and,  after  he  has  exer- 
cised it,  he  cannot  be  requii'ed  to  undo  what  he  has  done  and  act  to  the 
very  reverse. 

In  the  instant  case  he  has  exercised  that  discretion  and  his  action  it^ 
not  i-evisable  by  this  Court. 

It  is  useless  to  determine  whether  the  application  of  the  sheriff*  for  the 
confirmation  of  the  appointment  made  by  hun  is  a  judicial  proceeding 
or  not,  fop,  admitting  that  it  is  such,  the  relator  discloses,  on  the  face  of 
his  petition,  no  cause  which  can  induce  tins  Court  to  subvert  t\\e  con- 
clusion of  the  district  judge. 

Mandmmis  issues,  in  proper  cases,  io  livoceedj  but  is  never  allowed  to 
recede,     C.  P.  829. 

In  instances  of  usurpation  of  authority  or  of  transgression  of  the* 
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hooiids  of  jurisdiction,  another  remedy  can  be  resorted  to,  but  wliicli 
cannot  be  asked  and  granted  in  the  present  case. 

This  Court  has  no  power  to  go  behind  the  reasons  of  the  judge  and 
ascertain  whether  they  are  or  not  sufficient.  The  Court  must  and  does 
presume  that  the  judge  has  discharged  his  duty,  conscienciously  and 
legally. 

It  is  ordered  and  decreed  that  the  application  for  a  mandamus  herein, 
be  refused  with  costs. 


No.    10,196.  ,  \l  14221 

J.  Ward  Gurley,  Jr.,  vs.  The  City  of  New  Orleans. 

Mandate  Is  a  consensnal  and  imperfect  synallagmatic  contract.  Oratoitoixsness  does  not  ap- 
pertain to  its  esteneey  but  to  its  nature.  It  is  lawAil  to  stipulate  a  remuneration  for  ser- 
\iees  rendered.  It  differs  from  the  hiring  of  labor,  in  this :  that  the  hired  person  is  not 
vested  with  any  representative  capacity  and  receives  a  price  and  not  a  stipend  or  honor- 


A  cmitract  for  the  services  of  members  of  the  legal  profession  is  not  a  hiring  of  labor,  but  a 


A  principal  has  the  right  to  revoke  powers  of  agency  given  by  him  for  an  indefinite  period, 
and  is  not  bound  to  indemnify  the  agent  for  all  the  services  expected  to  be  rendered, 
unless  there  exists  a  stipulation  that  the  entire  compensation  shall  be  due  by  the  mere 
fact  of  the  immixtion  of  the  agent  with  the  matters  of  the  agency.  Such  power  to  revoke 
and  such  contingent  forfeiture  are  implied  in  such  a  case. 

A  contract  made  by  a  municipal  corporation  with  one  of  its  officers,  for  the  collection  of 
arreared  taxes,  during  an  indefinite  period,  for  an  eventual  remuneration,  is  not  a  contract 
of  hiring  of  labor,  but  of  mandate,  which  terminates  with  the  office  of  the  contractee  and 
which  is  otherwise  revocable  at  will,  the  more  so  when  the  same  is  violative  of  prohibitory 
laws  and  there  is  no  stipulation  of  liability  for  compensation . 

Saeh  contract  is  ultra  vireM,  when  the  municipal  corporation  relieves  one  of  its  officers  fW»m 
the  duty  of  collection,  which  is  one  of  his  functions,  without  additional  pay,  and  intrusts 
it  to  another  officer,  or  even  to  an  Individual,  under  terms  which  are  onerous.  Such  con- 
tract may  be  repudiated  by  the  corporation. 

In  such  case,  the  contractee  is  not  entitled  to  any  compensation,  after  the  time  of  revocation 
or  repudiation. 

APPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  Orleans. 
Bightor,  J. 


Henry  Denis  and  Harry  H  Hall  for  Plaintiff  and  Appellant : 

,  On  the  trial  of  a  rule  liin,  to  show  cause  why  an  ipjunction  should  not  issue,  the  plaintiff's 
allegations  must  be  taken  for  true,  and  the  sole  question  Is,  whether  such  allegations  make 
oat  a  prima  facie  case  and  warrant  the  issuing  of  the  writ.  The  Court  should  not  go 
into  the  merits  of  the  case.    29  Ann.  bS  -,  30  Ann.  799. 

There  is  no  provision,  either  in  the  C^iarter  of  the  City  of  New  Orleans,  or  in  the  statutes 
of  the  State  of  L<miMiana,  which  forbids  the  City  Council  to  contract  with  a  special  attoi^ 
tomey-at-law  for  the  coUection  of  old  taxes. 
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3.  If  a  municipal  corporation  Iuml  received  the  benefit  of  a  contract  at  the  expense  of  the 
other  contracting  party,  oven  if  the  contract  is  uUra  viret,  the  Court  will  hold  J;he  corpora- 
tion liable  to  its  obligation.    96  U.  S.  341. 

4.  Municipal  corporations  have  an  implied  or  incidental  authority  to  contract  to  the  ezt«nt 
necessary-  to  carry  on  their  municipal  affairs,  unless  specially  prohibited  by  their  charters^ 
Dillon  Mnnic.  Corp.,  vol.  1,  §443,  and  note  1,  p.  469. 

5.  A  municipal  corporation  has  no  power  to  repeal  without  cause  an  ordinance  under  which 
it  has  entered  into  a  contract,  if  both  the  ordinance  and  contract  were  legally  passed  and 
entered  into;  and  a  couit  of  Justice  should  so  declare.    39  Ann.  130. 

6.  The  City  of  New  Orleans  can  only  be  viewed  by  the  courts  as  any  other  contracting 
party,  and  shall  not  be  allowed  to  revoke  her  contracts  and  trample  upon  the  rights  of 
other  parties.    17  AAn.  181 ;  20  Ann.  172 ;  12  Ann.  819. 

7.  An  attorney -at-law  is  not,  in  his  relation  to  his  client,  a  mandatary-,  but  a  lessee  of  labor 
or  industry- ;  and  the  contracts  made  with  him  for  the  prosecution  of  claims,  are  bilateral 
and  commutative  contracts,  and  are  not  revocable  at  the  will  of  the  other  contracting 
party.  Troplong,  Du  l.ouage,  vol.  3,  p.  15.  §795  et  ueq. ;  Pothier,  Du  Mandat,  p.  95.  No. 
22 ;  Laurent,  Du  Mandat,  vol.  27,  p.  382 ;  8  La.  181 :  12  La.  68;  2  Ann.  652;  12  Ann.  098. 

Carleion  Hunt,  Citj'  Attorney,  for  Defendant  and  Appellee: 

The  Constitution  of  1879  changed  the  method  of  collecting  taxes.  Articles  210  and  218  of  the 
Constitution  commanded  tax  ccUectors  to  proceed  to  sales  without  recourse  to  suit. 

While  prohibiting  suits,  the  Constitution  prescribed  what  should  be  done  instead,  but  as  the 
law  of  1880  (Act  31,  page  88)  pi-ovided  for  giving  notice  to  delinquents  in  case  of  State  or 
parish  taxes  only,  it  was  decided,  that  the  former  mode  of  making  collection  of  taxes,  that 
iSf  by  suit,  i«mained  of  force  in  New  Orleans  until  otherwise  provided  by  law. 

By  Act  approved  July  5.  1882,  the  General  Assembly  prescribed  anew  the  method  of  collect- 
ing taxes  imposed  by  the  State  for  her  own  purposes,  and  the  parish  taxes  as  well.  (SeH- 
sion  Actft,  page  119).  On  the  following  day  the  Legislature  extended  these  provisions  to 
the  subordinate  corporations  of  the  State.  Since  then  paj-ment  of  taxes,  whether  due  to 
the  State  or  parish,  or  to  incorporate  villages  or  towns,  or  to  the  city,  cannot  lie  enforced 
by  suit,  but  only  in  the  manner  provided  by  Act  of  July  5,  1882. 

Under  this  legislation,  the  Treasurer  of  the  City  of  New  Orleans  is  the  Tax  Collector  for  the 
State,  and  cannot  be  divested,  except  by  an  Act  of  the  General  Assembl}\  of  his  func- 
tlops  as  such.  Within  the  sphere  of  its  constitutional  and  legal  attributes,  the  City  Coun- 
cil is  a  legislature,  and  in  the  exercise  of  its  power  in  relation  to  the  e^illection  of  taxeft 
due  to  the  cit3%  may  empower  a  particular  individual  to  collect  the  same  for  a  fixed  com- 
pensation ;  but  the  Council  has  the  right  at  any  time  to  change,  modify  or  re))eal  the  ordi- 
nance conferring  such  power  and  recall  the  mandate  exercised  thereunder. 

The  repeal  of  such  an  ordinance  is  not  the  violation  of  the  contract.  The  law  of  hiring  per- 
sonal services  tor  a  tenn  has  no  application  to  such  dealing  between  parties.  If  any  con- 
tract at  all  be  created,  it  is  the  contract  of  mandate,  and  revocable  at  the  will  of  the  prin- 
cipal. C.  C.  Art.  3028.  Hiestand  vs.  City  of  New  Orleans,  14  Ann.  330,  was  correctly  de- 
cided.   The  opinion  of  the  Court  in  that  case  is  of  direct  application  to  the  case  at  l)ar. 


Tlie  opinion  of  the  Court  was  delivered  hy 

Behmidez,  C.  J.  The  puipose  of  this  suit  is  to  eigoin  the  City  of 
New  Orleans  from  obstructing  the  execution  of  a  contract  which  the 
plaintift*  claims  to  have  entered  into  w'itli  her,  for  the  collection  of  cer- 
tain back  taxes,  under  certain  temis  and  conditions,  and  which  she  pre- 
tends to  have  revoked  and  repudiated. 
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From  an  interlocutory  decree  refuBiug  a  preliminary  injunction,  and 
from  a  judgment  sustaining  an  exception  of  no  cause  of  action  and  re- 
jecting the  demand,  the  plaintiff  appeals. 

We  deem  it  unnecessary  to  pass  formally  upon  the  correctness  of  the 
dnrfp,  for  the  reason  that  if  it  be  true  that  the  petition  discloses  no 
cause  of  action,  it  would  follow,  as  a  matter  of  course,  that  the  prelini- 
inarj-  injunction  was  properly  declined,  as,  no  such  remedy  can  issue 
witliout  sufficient  showing — the  converse  proposition  l>eing  equally 
true. 

The  plaintiff,  an  attorney -at- hvw,  substantially  avers  in  his  petition 
that,  by  notarial  act  passed  on  the  19th  of  June,  1886,  he  entered  into  a 
contract  with  the  City  of  Orleans,  by  which  he  undertook  to  recover  and 
collect  the  taxes  due  the  said  city  for  the  years  1880, 1881,  1882,  1883, 
1884  and  1885;  that  this  contract  was  made  under  the  tenns  of  an  ordi- 
nance of  the  City  Council  and  by  proper  and  legal  authority ;  that  the 
stipulations  between  the  contracting  parties  were  all  to  the  advantage 
and  benefit  of  the  city  and  onerous  to  plaintiff;  that  he  has  faithfully 
and  diligently  fulfilled  all  his  obligations  under  said  contract,  at  a  great 
expense  of  money  and  labor,  and  is  still  actively  engaged  in  the  execu- 
tion of  said  contract ;  but  that  the  City  Council,  without  any  legal  cause 
or  reason,  is  attempting  to  set  the  same  aside  and  pretends  to  repeal 
and  annul  the  ordinance  under  which  it  was  entered  into. 

Both  the  ordinance  and  contract  are  annexed  to  the  petition  as  parts 
thereof.  They  set  forth  the  nature  of  the  services  to  be  rendered  and 
the  compensation  to  be  received  therefor. 

In  order  to  detemune  whether  this  petition  discloses  a  cause  of  action, 
it  is  necessary  to  consider  the  nature  of  the  relations  created  between 
the  parties,  their  legality',  the  term  of  their  existence. 

It  is  apparent,  from  the  face  of  the  ordinance  on  which  the  plaintiff 
relies,  that  its  effect  was  to  authorize  the  City  Attorney  to  select  a  com- 
petent and  suitable  counsel  for  the  collection  of  certain  back  taxes, 
under  his  supervision  and  contiol  and  that  of  the  City  Treasurer,  who . 
sliould  receive  certain  remuneration,  under  certain  onerous  conditions, 
which  it  would  serve  no  useful  purpose  here  to  set  forth  sepecifloally. 

It  is  also  apparent  that  this  oi*dinance  was  passed  in  consideration  of 
seetioD  24  of  the  City  Charter  of  1882,  which  provides,  that  the  City  At- 
torney shall  have  the  appointment  of  all  assistants  or  assistant  counsel 
that  the  Council  may  allow  him. 

It  is  also  apparent  from  the  ordinance  and  from  the  act  subsequently 
paaned  in  furtherance  of  it,  that  the  attorney  chosen  was  to  l>e  and  be- 
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came  an  assistant  counsel  of  the  city,  attached  to  tlie  department  of  the 
City  Attorney,  under  whose  supervision  and  control  he  was  to  remain. 

This  is  so  true,  that  the  plaintiff  presses  in  his  brief,  that  he  has  so  been 
appointed,  contending  that  this  section  of  the  law,  far  from  being  pro- 
hibitoi-y  of  his  appointment,  is  an  affirmative  grant  of  authority  for  the 
same. 

The  plaintiff  then  became  a  municipal  officer,  attached  to  the  City 
Attorney's  statf,  for  a  term  co-extensive  with  that  of  this  head  of  the 
legal  department,  ceasing  to  be  such,  when  that  term  expired. 

The  charter  making  no  provision  for  the  salary,  pay,  or  compensation 
of  such  assistant  counsel,  the  city  undertook  to  provide  for  the  same, 
in  the  manner  and  to  the  ext-ent,  specified  in  the  ordinance. 

From  this  aspect  of  the  relations  between  the  plaintiff  and  the  city, 
it  clearly  results  that  the  ordinance  and  alleged  contract  under  it,  be- 
came inoperative  as  to  him,  the  very  moment  tliat  the  City  Attorney 
ceased  to  be,  bj'  the  limitation  of  his  tenn,  a  municipal  officer. 

It  is  not  claimed,  nor  could  it  be,  that  the  ordinance  contemplated  any 
undertaking  by  the  plaintiff  in  his  individual  capacity.  Hence,  no  pre- 
tension can  be  raised  by  the  plaintiff  that  his  rights,  under  the  ordinance, 
continued  in  Jiim  individually  after  the  term  of  office  of  the  City  Attor- 
ney had  detennined,  which  it  did,  in  1888,  previous  to  the  ailoptiou  of 
the  ordinance  complained  of  by  the  plaintiff. 

Were  it  otherwise,  however,  the  ordinance  can  ,be  viewed  only  as  an 
act  of  mandate  conferring  on  an  agent,  a  representative,  the  power  of 
collecting  debts  due  his  principal,  and  allowing  him  an  eventual  com- 
pensation for  his  services. 

It  is  not  coiTect  to  say  that  the  ordinance  and  the  notarial  act,  in  ex- 
ecution of  it,  constitute  a  contract  which  is  not  revocable,  otherwise 
than  by  the  consent  of  both  parties. 

It  is  perfectly  true  that  as  a  rule  a  procuration  is  gratuitous,  but  the 
very  text  which  so  declares,  provides,  "  nnless  there  has  been  a  contrary 
agreement.^    R.  C.  C.  2991. 

Under  our  Code,  w^hich  has  modified  the  Roman  law,  as  well  as  under 
the  French  Code,  the  gratuitousness  does  not  appei-tain  to  the  essence 
but  only  to  the  nature  of  the  mandate.  Hence  a  derogation  to  the  early- 
rule  is  allowed  by  a  formal  or  express  stipulation ;  so  much  so,  that  the 
exceptions  have  become  the  rule  and  the  rule  the  exception,  as  seldom 
indeed  is  it,  that  an  agent  acts  without  indemnity  and  by  pure  friend- 
ship. 

Laurent  says  that  the  excei)tiou  has  absorbed  the  original  fundamental 
rule. 
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In  the  definition  which  he  gives  of  a  mundaU,  Troploug  says,  that  it 
is  a  consensual  and  imperfect  synallagmatic  conti-act  by  which  one  binds 
himself,  either  gratHitausly  or  for  a  remuneration  (honoraire )  to  manage 
ftud  direct  a  licit  matter  for  wMcli  he  is  to  account.    No.  5. 

He  treats  lawyers  as  agents  or  mandataries,  No.  16 ;  he  says  that  a 
contract  for  their  employment  cannot  be  viewed  as  a  contract  of  hiring 
labor,  Nos.  209,  215 ;  tliat  the  honoraire  is  proper  to  the  mandate,  while 
the  price  is  proper  to  the  hiring,  Nos.  171,  182,  201^  that  the  principal 
may  always  revoke  ad  nutum  the  powers  conferred.  No.  704  et  seq.,  and 
when  this  occurs,  remuneration  is  due  up  to  then  only,  observing  that  it 
is  for  the  mandatary  to  guard  against  such  result  by  stipulating  that  the 
entire  eomjiensation  shall  accrue  to  him,  by  the  solitary  fact  of  his  ini- 
mixtion,  and  that  in  the  absence  of  such  stipulation  he  has  no  cause  to 
complain.     No.  652. 

See  also  Waterman  vs.  Gibson,  5  Ann.  672^  Succ^ession  of  Fowler,  7 
Ann-  207,  and  Berlier,  Tarrible  und  Bertrand,  Discouw  et  motife  au 
corps  legislatify  March,  1804. 

It  \r  not  correct  to  ui'ge  that  the  ordinance  and  the  notarial  act,  under 
consideration,  are  evidence  of  a  locaHo  operarum,  a  hire  of  labor,  for  the 
obvious  reason  that  the  hired  party  is  not  vested  with  any  representa> 
tive  capacity  and  receives  a  price  and  not  a  remuneration.  He  merely 
acts  as  an  undertaker  of  work,  and  in  no  way  as  the  agent  of  his  hirer  or 
employer.  There  exist-s  such  dissimilarity  between  the  two  positions 
and  the  functions  of  each  are  so  distinct  thi^t  they  are  incompatible.  V. 
Uurent,  vol.  27,  No.  333,  p.  ^175;  No.  339,  p.  334;  No.  338,  p.  382;  No. 
339,  p.  :|84. 

Taken  altogether,  the  ordinance  and  tlie  act  are  simply  a  mandate, 
vecEting  plaintiff  with  representative  powers  in  his  official  capacity,  <;ou- 
ferring  rights  and  imposing  obligations. 

They  liear  little  or  no  aflftnity  to  the  case  against  Heath,  Mayor,  20 
Ann.  172,  for  two  patent  reasons:  First,  that  there,  the  contract  entered 
into,  with  one  who  was  at  the  time  a  municipal  officer,  was  fonned  with 
him  indidnally ;  and,  second,  that  the  contract  was  violative  of  no  law 
and  did  not  infringe  upon  tlie  rights  or  duties  of  any  municipal  officer  of 
the  City  of  New  Orleans. 

Tlie  plaintiff  can  derive  no  comfort  from  the  ruling  in  the  case  of  New 
Orleans  Elevated  Railway  vs.  Mayor,  etc.,  39  Ann.  130,  from  wliich  he 
makes  the  following  quotation : 

**  Tliere  can  l>e  no  possible  disput^e  that  where  a  nuiniciital  corporation 
ban  passed  a  valid  ordinance  and  under  it,  h&9.  entered  into  a  valid  con- 
tract subsequently  executed,  the  council  has  no  right  to  ]:a88  an  ordi- 
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nance  repealing  the  ordinance  on  false  grounds;  that  such  ordinance 
would  be  absolutely  null  and  that  a  court  of  justice  would  so  declare." 

Surely  this  is  excellent  law.  It  is  almost  a  truism ;  but  it  does  not 
relieve  the  )>laintiflr,  for,  the  trouble  is  here,  that  the  original  ordinance 
and  the  contract  under  it  are  not  valid,  and  the  last  onlinance,  w^hich  is 
based  on  real  grounds,  is  well  founded  in  law. 

Of  course,  if  the  ordinance  and  the  contract  were  valid,  they  would 
not  have  been  abrogated  by  the  Council ;  but  as  tliey  were  ab  initio 
violative  of  prohibitory  laws,  the  Council  could  repudiate  them,  as  was 
done,  the  less  so,  as  the  time  during  which  the  contract  was  to  last,  was 
unlimited. 

This  indefinite  existence,  and  the  absence  of  a  stipulation  for  absolute 
remuneration,  implied  the  power  of  revocation  by  the  city,  at  any  time 
that  it  would  be  deemed  ad\isable  to  terminate  it,  and  a  consent  on  the 
part,  of  plaintiff  to  submit  to  such  revocation. 

To  the  above  expressed  views,  it  may  well  be  added,  that  the  contract 
pi-opounded  was  ultra  riveSj  viz :  one  which  the  city  had  no  legal  right  to 
form  and  which  it  could  at  any  moment  as  such,  repudiate. 

Indeed,  under  the  terms  of  its  charter,  and  of  other  aiipropriate  and 
of  subsequent  legislation  ( Act  119  of  18S2,  Act  98  of  1886  ),  the  duty  of 
collecting  the  taxes  is  imposed  upon  the  corporation  treasurer,  who  is 
required  to  do  so,  without  additional  pay  for  such  services,  which  fonn 
]>art  of  his  official  functions. 

Such  heing  the  imperative  behest  of  the  Legislator,  what  authority 
had  the  City  of  New  Orle^ins  to  paralyze  and  eflfectually  nullify  this 
disposition  of  the  law,  by  relieving  the  treasurer  from  the  performance, 
of  that  obligation  and  entrusting  it  to  another  i>erson,  whether  an  officer 
or  an  individual,  with  provision  for  a  I'emuneration  charged  as  onerously 
exorbitant  ?    R.  C.  C.  11  and  12. 

To  sanction  such  a  proceeding  by  the  city,  would  be  to  i-ecognize  in 
her  the  i>ower,  at  her  caprice,  to  abrogate  and  set  at  nought  the  will  of 
her  creator,  the  Law  Giver,  and  to  substitute  her  ow^n,  in  its  stead,  re- 
gardless of  the  damage  or  injury  occasioned  thereby. 

This  assuredly  is  not  permissible. 

The  dilemma  is  irresistible.  Either  the  city  dealt  with  the  plaintift*  as 
with  one  of  its  officers,  and  then  his  mandate  tenninated  with  the  ex- 
piration of  the  teiTU  of  the  office  of  the  City  Attorney,  whose  assistant 
he  was;  or  she  dealt  with  him  in  his  individual  capacity,  and  then  Iuh 
mandate,  w^hich  is  for  an  indefinite  period,  and  provides  for  no  absolute 
<K)mpensation,  ends  by  its  revocation,  and  plaintiff  has  no  standing  in 
court. 
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We  do  not  audei-stand  that  the  city  claims  that  the  plaintift'  i»  to  re- 
iinhurse  any  remuneration  to  which  lie  may  have  been  entitled  while  the 
mandate  existed,  but  simply  that  it  be  judicially  declared  that  their  rela- 
tions have  ceased.     R.  C.  C.  8028. 

Considering,  therefore,  that  those  relations  were  those  of  principal 
and  agent,  and  further,  that  they  arose  in  ^iolation  of  prohibitory  laws, 
we  conclude  that  the  city  had  the  right  not  only  to  revoke,  but  to  repu- 
diate the  act«  from  which  they  sprung. 

The  District  Judge  properly  declined  the  injunctions. 

Judgments  affirmed. 

Mr.  Justice  Poche,  not  having  heard  the  argument,  takes  no  part. 


No.  10,253. 
The  State  of  Lolisiana  vs.  Tom  Broussard. 

Wfaik*  it  w  a  nile  in  criminal  juriaprudenoo  that  the  verdict  of  a  jury  will  not  be  vitiatwl  by 
the  fart  that  during  the  trial  the  Jury  were  allowed  a  moderate  UHe  of  Bpirituoug  liqnori*. 
M  a  Mtiniulant  or  refre8hment8.  the  doctrine  will  not  be  extended  to  caseB  where  it  is 
«hown  that  at  leamt  two  members  of  the  jury  consumed  an  inordinate  amount  of  whisky 
or  oiher  intoxicating  liquor,  within  a  few  hours,  tvom  which  they  felt  sick  at  the  time  that 
the  verdict  was  reached. 

^ch  a  glaring  abuse  of  a  dangerous  privilege  cannot  be  sanctioned  or  tolerated,  but  must  lie 
rebuked. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Riipides. 
BUichnan,  J. 


Walter  If.  Rogers,  Attorney  General,  and  James  AndrewSy  District 
Attoniey,  for  the  State,  Appellee : 

E,  G.  Ihmter  and  John  C.  Ryan  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocHt,  J.  Appealing  from  a  sentence  resting  on  a  conviction  of 
howe  stealing,  the  accused  presents  numerous  complaints,  involving 
mainly  the  alleged  misconduct  of  the  jury  who  served  on  his  trial. 

'hir  review  of  the  case  has  led  us  to  the  conclusion  that  one  of  the 
M-U  of  alleged  misconduct  of  the  jury  is  of  itself  fatal  to  the  validity  of 
the  pnjceedings.  That  is,  the  charge  that  during  their  deliberations, 
the  members  of  the  jury  were  allowed  to  indulge  in  an  excessive  use  of 
intoxicating  liquors. 

It  appears  from  the  record  that  the  case  was  given  to  the  jury  at  about 
^  oVlock  in  the  evening,  and  that  a  verdict  was  reached  the  next  morn- 
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iii^  at  about  11.  It  is  in  proof  that  duriug  that  space  of  time  the  jury 
were  served  with  two  pint  bottles  and  about  four  six-ounce  bottles  of 
wliisky,  the  greater  part  of  wliich  was  actually  consumed  by  only  two 
members  of  the  body.  The  evidence  does  not  show  by  whom  the  liquor 
was  furnished  or  supplied,  or  that  it  was  done  under  the  orders,  or  with 
the  consent  and  approval,  of  the  trial  judge ;  and  it  is  not  shown  that 
an 5'  of  the  members  were,  or  became,  intoxicated  from  the  use  of  the 
liquor  thus  consumed. 

But  it  is  in  proof  that  in  the  morning,  between  daylight  and  11  o'clock, 
two  membei*s  of  the  jury,  together,  drank  and  consumed  a  pint  and  a 
half  of  whisky,  after  which  they  became  sick,  and  were  unable  to  par- 
take of  any  breakfast,  and  were  in  that  condition  at  the  very  moment 
that  the  verdict  was  agreed  upon.  We  are  constniined  to  believe  that 
the  absorption  of  so  mucli  intoxicating  liquor  on  empty  stomachs,  after 
a  night  of  discomfort,  by  these  two  jurors,  must  have  had  an  injurious 
eflPect  upon  their  minds,  and  that  it  wais  the  immediate  cause  of  the  sick- 
ness which  they  then  telt. 

Under  the  facts  in  the  record,  and  in  view  of  the  amount  of  intoxicat- 
ing liquor  imbibed  by  these  two  jurors,  we  have  no  hesitation  in  holdiug 
that  they  at  least  were  not  in  a  condition  to  exercise  the  cool  and  dis- 
passionate judgment  which  the  law  expects  of  every  juror  in  delilHjrat- 
ing  over  a  cause  involving  the  life  or  liberty  of  a  fellow-being ;  and 
that,  as  a  conse<iuence,  the  accused  has  not  had  a  trial  by  twelve  men 
*^  good  and  true,"  as  the  law  contemplates. 

We  feel  very  confident  that,  in  thus  ruling,  we  make  no  departure 
from  the  line  of  jurisprudence  under  which  it  is  settled  that  the  verdict 
of  a  jury  in  a  criminal  cause  is  not  to  be  vitiated  by  the  mere  fturt  that, 
during  their  deliberations  in  a  protracted  trial,  the  jury  were  allowed  a 
moderate  use  of  spirituous  liquors,  as  refreshments  or  as  a  stimulant. 
State  vs.  Caulfield,  23  Ann.  148;  State  vs.  Dorsey,  40  Ann.  — 

It  would  Ihj  difficult  to  fonnulate  any  affirmative  rule,  or  to  i>rescribe 
an  inflexible  limit  to  the  practice,  and  courts  can  do  no  more  than  U> 
guard  against  excesses  in  detenuining  such  questions.  But  the  circum- 
stances of  this  case  disclose  an  cmtrageous  abuse  of  the  privilege,  which 
no  court  will  sanction  or  tolerate,  and  which  loudly  calls  for  rebuke 
from  any  one  who  believes  in  a  proi)er  administration  of  justice,  or  in 
the  solemnity  of  trials  in  criminal  causi».s. 

We  have  been  at  great  pains  to  examine  all  the  cases,  within  our 
reach,  in  which  the  point  was  raised,  with  varying  results,  depending: 
upon  the  gravity  of  the  charge,  and  we  feel  moriified  to  see  tliat  our  re- 
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port*  will  contain  the  worst  case  of  its  kind,  tlius  far,  to  be  found  in  the 
l)ook8.    Proffatt  on  Jury  Trials,  pages  459,  460,  461,  462,  46^3. 

It  is,  therefore,  ordered  that  the  sentence  appealed  from  be  avoided, 
that  the  venlict  of  the  jury  be  set  aside,  and  that  the  cause  be  remanded 
to  the  lower  court  for  further  proceedings,  according  to  law. 


No.  10,244. 
The  State  of  Louisiana  vs.  JIsrome  Aleck. 

1.  The  District  Attornej'  is  the  legal  adviser  of  the  Graud  Jury,  and  may  be  present  at,  and 
Msist  them  in,  their  examinations  of  cases,  provided  he  does  not  take  part  in  their  delib- 
erations as  to  their  conclusions  and  findings. 

2.  Under  section  792,  Revised  Statutes,  defining  and  punishing  the  ofi'ense  of  "  assaulting 
another  by  willfully  shooting  at  him,"  no  other  malice  is  made  an  ingredient  of  the  ofl'ense 
except  that  legal  malice  which  the  law  implies  and  presumes  from  the  doing  of  an  unlaw- 
ful and  injurious  act  without  legal  gratification.  It  was.  therefore,  no  error  for  the  Judge< 
on  advising  the  jury  of  the  necessity  of  finding  that  the  assault  and  shooting  were  un- 
lawful and  willful,  to  charge  them  that  the  law  presumed  such  malice  as  the  statute  con- 
templated. 

APPEAL  from  the  Twenty-first  Distiict  Court,  Paiish  of  St.  Martin. 
J/otcfon,  J. 


Walter  H.  Fogerg,  Attorney  General,'  tor  the  State,  Ai)pellee. 
Jhn.  Voorhies  and  Felix  Voorhies  for  Defendant  and  Appellant. 


Fexner,  J.     The  defense  rests  on  ^\e  exceptions,  viz : 

1.  The  overruling  of  a  motion  to  qua«h  the  indictment  on  the  grounds 
«»f  improper  participation  of  the  District  Attorney  in  the  deliberations  of 
the  Grand  Jury. 

The  record  satisfies  us  that  the  District  Attorney  took  no  part  in  the 
deliberations,  not  fully  sanctioned  by  our  recent  dec'ision  in  the  case  of 
State  vs.  Adam,  iO  Ann.  — . 

2.  The  second  and  tliird  bills  are  founded  respectively  on  the  per- 
iiiiiwion  of  the  following  questions : 

First,  **  Were  you  able  to  see,  where  he  stood,  how^  the  parties  were  • 
placed  when  the  shot  was  fired  ?  " 

Second,  "  Where  you  stood,  were  you  close  enough  to  see  how  the 
{Rirties  were  placed^  when  the  shot  was  fired  f" 

Tlie  sole  ground  of  objection  was  that  the  questions  sought  to  elicit 
ojHMhns  from  the  witness  instea<l  of  facts.  The  objection  is  utterly 
without  merit. 

•J.    Tlie  fourth  bill  wui*  taken  to  the  admission  of  a  statement  bv  a 


84  SUPREME  COURT  OF  LOUISIANA. 

state  V8.  Ale(*k. 

witness  to  the  effect  that  "immediately  after  the  shot  was  fired  and 
whilst  accused  and  Beslin  wei-e  clinched  together,  they  caught  hold  of 
the  accused  to  wrest  from  his  hand  the  pistol  which  he  held,  succeeding 
in  doing  so  only  after  a  sharp  scuffle  with  him."  The  offense  charged 
was  "  unlawfully  shooting  at,"  and  the  judge  states  that  the  shooting  re- 
ferred to  in  the  evidence  was  the  one  charged  and  that  the  intervention 
of  the  witnesses  and  their  scuffle  were  parts  of  the  same  transaction 
without  the  slightest  interval  of  time  between  them.  On  this  statement 
his  ruling  that  the  incidents  were  part  of  the  re*  gestae,  is  evidently 
correct. 

4.  The  final  exception  is  taken  to  the  following  portion  of  the  charge 
of  the  judge : 

**  In  cases  of  assault  by  wilfully  shooting  at,  there  is  no  necessity  for 
the  State  to  prove  that  it  was  maliciously  done,  because  it  the  shooting 
at  is  proven,  the  law  presumes  that  it  was  done  with  malice,  for  no  one 
will  shoot  at  another  with  any  benevolent  design." 

We  recently  held  under  this  ver>'  statute  (R.  S.  J  792),  that  to  "as- 
sault another  by  wilfully  shooting  at  him  "  was,  under  the  express  tenns 
of  the  statute,  constituted  a  distinct  and  separate  offense,  and  that  it 
was  sufficiently  charged  in  the  words  of  the  statute  without  any  allega- 
tion of  malice  or  other  intent.    State  vs.  Brady,  39  Ann.  689. 

Malice  is  not,  by  the  statute,  made  an  ingredient  of  the  offense,  ex- 
cept that  legal  malice  which  the  law  presumes  from  the  doing  of  an  un- 
lawful act,  and  which  is  imported  into  the  statute  by  the  use  of  the 
word  "assault,"  which,  in  it«  legal  definition  means  "any  unlawful 
physical  force,  partly  or  fully  put  in  motion,  creating  a  reasonable  st]}- 
prehension  of  an  immediate  physical  injury." 

The  court  did  not  exempt  the  State  from  the  necessity  of  proving  an 
unlawful  assault  and  wilful  shooting.  On  the  contrary,  in  his  written 
charge,  the  judge  carefully  advised  the  jury  that  "  it  is  not  in  all  cases 
that  shooting  at  another  is  violative  of  law.  In  certain  cases,  as  in 
self-defense,  a  person  has  a  right  to  shoot  at  another,"  etc.,  proceeding  to 
give  illustrations. 

The  meaning  of  the  charge  is,  therefore,  nothing  more  than  that  the 
State  was  only  bound  to  prove  an  unlawful  assault  and  shooting,  and 
that  fnmi  such  unlawful  and  injurious  act,  committed  without  legal 
justification,  the  law  implied  and  presumed  that  intent  which  consti- 
tutes legal  mali<'e. 

We  thhik  in  this  the  judge  did  not  err.     Bishop  Cr.  Law,  $429. 

Judgment  affirmed. 
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No.  10,249.  , , 

The  State  of  Louisiana  vs.  Bokee  Peterson.  1-^^^  ^\ 

1.  In  cane  the  record  nhowH  that  the  prisoner  was  brought  to  the  bar  of  the  i-ourt  when  th»* 
trial  commeuced  and  that  the  trial  was  conchided  at  the  same  continuous  sitting  of  the 
euurt,  and  without  there  having  been  any  intervening  ac^joumment  held,  the  presence 
of  the  prisoner  throughout  the  entire  proceedings  must  be  presumed. 

2.  During  the  progress  of  the  trial  of  the  accused  for  mnidor,  it  is  permissible  for  the 
Slate's  counsel  to  so  amend  the  indictment  as  to  alter  the  given  name  of  the  deceased,  or 
his  initials,  and  conform  it  to  the  proven  facts  in  tlie  case.  This  was  a  matter  of  form, 
and  not  of  the  essence  of  the  crime  charged. 

3.  The  counsel  for  the  accused  requested  the  judge  to  charge  the  Jury  that  "  in  order  to 
"  excuse  a  homicide  on  the  ground  of  self-defense,  it  is  not  necessarv  that  there  shouhl  l»e 
"  mciual  and  impending  danger :  that  the  true  test  is  whether  the  defendant,  at  the  time  of 
"  the  act.  honestly  believed,  etc. — ^had  reasonable  grounds  to  believe  that  he  was  in  imuie- 
'*  diate  dangei  of  loss  of  life,  or  of  the  infliction  of  great  bodily  harm,  and  that  he  had 
"  no  other  apparent  means  of  escape." 

The  judge  declined  to  thus  charge  the  jniy,  on  the  ground  that,  under  the  law,  on  actual 
assault  or  demonstration  miwt  be  shown;  but  that,  in  other  respects,  the  requestecl 
charge  was  correct,  snlmtantially.  Held  :  there  is  no  substantial  difference  between  the 
charge  requested  and  the  one  that  was  given ;  and  that  the  opinion  of  this  Court  in  Staff 
vs.  Chandler,  5  Ann.  487,  contains  the  law  of  self  defense  as  administerd  in  the  courts  of 
this  State. 

APPEAL  fnmi  the  Thirti^entli  District  Court,  Parish  of  St.  Laiulry. 
Letrh,  J. 


Walter  H,  Foffertt  Attorney  General,  for  the  State,  Appellee. 


Henry  L.  Garland,  W,  V,  Perrault  and  E,  F.   Veazie  for  Defendant 
and  Appellant : 

1.  Indictment,  charging  accused  with  murder  of  one  R.  C.  Miller,  cannot  be  amende«l  so  as 
to  read  Harr}'  R.  Miller,  without  proof  of  identity  of  person.  The  amendment  is  one  of 
Mibstance.  This  case  is  assimilated  to  a  case  of  rape,  where  it  must  be  proved  that  one 
Bctnally  raped  was  one  mentioned  in  indictment.  Accused  has  the  right  to  be  informed  of 
natore  and  cause  of  accusation.  Whartim  on  Homicide,  par.  749 ;  Wharton's  Crim.  £vi- 
denee.  Wh  Ed.,  $94:  Wharton  Crim.  Practice  and  Pleading,  8th  Ed.,  §  116;  Voorhies' 
Crim.  Jur..  p.  382 ;  State  vs.  Morgan.  35  Ann.  1139. 

2.  Under  our  law,  actual  asssult  not  necessary  to  justify  killing  in  self-defence.  True  test 
\*.  whether  defendant,  at  time  of  killing,  honestly  believed  and  had  gnmud  to  believe, 
that  he  was  in  imniiTient  danger  of  loss  of  life  or  iiitiiction  of  great  bodily  harm.  Knob- 
lr«h's  Criminal  Digest,  p.  142,  and  cases  cite<l ;  14  Ann.  557,  MnllenV  case ;  Stjite  vs.  St. 
itenii*.  31  Ann. ;  5  Ann.  489:  35  Ann.  970. 

ASSIGNMENT   OF    ERROR. 

Reconl  must  siiow  aftimatively  that  the  prisoner  was  proscut  iu  open  court  when  veidict  was 
rmdere*!.  State  vs.  Fonl,  300  Ann.  311;  State  vs.  Outs,  30  Ann.  115C;  State  vs.  Bj-rd, 
Manning's  Fnrep'il  Cases.  303;  State  vs.  Davenport,  33  Ann.  231;  State  vs.  Johnson.  :5."> 
Ann.  2IW:  Wharton's  Crim.  Practice  and  Pleading,  8th  ed.,  §§  549,  741  and  871:  Bishops 
C'rim.  Practice,  $  272 ;  Proffat's  Jury  Trial,  §  4r>4. 
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State  vs.  PeterHOD. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  From  an  unqualified  conviction  of  murder,  tlie  defend- 
ant appeals,  and,  for  iH?Iief  at  our  hands,  he  relies  upon  an  assignment 
of  error,  and  two  bills  of  excei)tion. 

I. 

Pretermitting  any  expression  of  opinion  with  i-egard  to  the  thneUneJtft 
of  the  filing  of  the  assignment  of  error,  we  think  the  point  of  objection 
urged  is  fairly  met  and  answered  by  our  ruling  in  State  vs.  May  Ford, 
>iS  Ann.  797,  in  w^hich  we  said: 

"  All  of  these  proceedings  wei*e  had  upon  one  and  the  same  day,  and 
without  any  adjourment  of  the  court.  The  prisoner  was  present  in 
open  court  w^hen  the  trial  commenced,  and  must  have  been  at  the  close, 
when  the  verdict  wa/^  rendered.  The  repitition  of  that  recital  in  the 
minutes  would  have  been  unneccessary.  Had  there  been  an  adjoura- 
ment  of  the  court  after  the  jury  had  retire<l,  or  had  the  verdict  been 
rendered  on  a  subsequent  day,  that  recital  in  the  minutes  would  have 
been  necessary,  and  its  omission  fatal." 

The  error  assigned  is  that  the  minutes  do  not  show  that  the  prisoner  was 
jiresent  when  the  verdict  was  rendered.  Tlie  record  shows  that  the  pris- 
oner was  present  when  the  trial  began,  and  that  the  trial  was  concluded 
at  one  sitting  of  the  court,  and  without  there  being  any  intervening  ad- 
journment. His  presence  thr«mghout  the  proceeilings  must  Ik?  pre- 
Muned. 

This  objection  was  not  well  taken. 

II. 

During  the  progress  of  the  trial,  the  District  Attorney  oifei-ed  to 
amead  the  indictment  by  changing  the  Chri^ftian  name  of  the  deceased 
from  R.  C.  Miller  Uy  Harry  C.  Miller,  and  the  defendant's  counsel  ob- 
jected and  excepted  on  the  ground  that  wiid  amendment  could  not  be 
thus  made  without  proof  of  the  identity  of  the  person.  Tlie  Judge  cor- 
re(!tly  oveiTuled  th<».  objection,  for  the  reason,  he  assigned,  "  that  it  was 
shown  to  the  satisfaction  of  the  couri.  that  R.  C.  Miller  and  Harry  C. 
Miller  were  one  and  th<^  same  person." 

The  purpose  of  the  amendment  was  not  to  substitute  the  name  of  rtw- 

othcr  person,  but   to   correct   the   ChristUui  name  of  the  person  killed. 

This  was  admissible  under  R.  S.  1047  j  :35  Ann.  11.*I9;  State  vs.  Morgan, 

'^  Ann.  224,  2:«. 

III. 

The  defendant  excepted  to  the  refusal  of  the  Judge  to  charge  the  jury 
that  "in  ordei*  to  ex<*use  a  homicide  on  the  ground  of  self-tlefent e,  it  is 
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not  necessary  tliat  there  should  Ihj  actual  and  iuipendiug  danger.  The 
true  test  is  whether  the  defendant,  at  tlie  tmie  of  the  act,  honestly  be- 
lieved, etc. —  liad  reasonable  grountU  to  believe  that  he  was  in  ininiediate 
danger  of  loss  of  life,  or  of  the  intliction  of  gi-eat  bodily  liarni,  and  that 
he  had  no  other  apparent  and  safe  means  of  escape."  The  Judge  de- 
clined to  give  tliis  charge  on  the  gi'ound  that  under  our  law  an  actual 
assault  or  denionstnition  must  be  shown ;  but  he  stated  to  the  jury  that 
the  charge,  as  requested,  was,  in  other  respects,  coiTect. 

It  occurs  to  us  that  there  is  but  little  difference  between  the  charge  re- 
quested and  the  opinion  entertained  by  the  Judge ;  for  it  is  difficult  t4) 
perceive  how  an  accused  could  have  "  reasonable  gi'ounds  to  lielieve  tliat 
he  was  in  immediate  danger  of  loss  of  life,  or  of  the  infliction  of  gi*eat 
bodily  harm,"  if  no  actual  assault  had  been  made  upon  him,  and  no 
demonstratiim  of  hostility  had  been  exhibited. 

In  Chandler's  case,  our  predecessors  said:  "If  there  be  an  actual, 
physical  attack  of  such  a  nature  as  to  afford  reasonable  gi'ound  to  be- 
lieve that  the  design  is  to  destroy  life,  or  commit  a  felony  upon  the  per- 
son assaulted,  the  killing  of  the  assailant  will  be  excusable  homicide  in 
nelf-defense."    State  vs.  Chandler,  5  Ann.  489. 

This  is  the  doctrijie  of  the  SelMdge  case,  as  apijlied  in  this  State, 
and  that  doctrine  has  l>een  followed,  8ubst*intially,  in  numerous  cases 
fiinee.  State  vs.  Berkley,  6  Ann.  554;  State  vs.  Jackson,  33  Ann.  1087; 
State  vs.  Labuzan,  37  Ann.  489 ;  State  vs.  Cliopin,  10  Ann.  458 ;  State 
vs.  King,  22  Ann.  454. 

Evidently  the  charge,  as  requested,  was  somewhat  misleading,  and  the 
instructions  given  to  the  jury  were  in  substantial  confonnity  to  law, 
and  the  Judge  conmiitted  no  error. 

Jnd^nent  affinned. 

No.  10,221. 
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SrccES8i(>x  OF  Joseph  Llula.  48  499 


'Hie  leipil  acknuwicslgmeot  of  au  illegitimate  cliild  iu  accordance  with  Act  203.  and  the  lej^it-  L^g  ^^^ 
imstiun  of  a  natural  child  in  accordance  with  Act  200  C.  C,  can  l»©  made  iu  one  act,  exe    ^       '^] 
ratMl  before  a  notary  public,  in  presence  of  two  witneHses.  ^^9 

Sorb  an  acknowledgment  and  leidtiraatioii  carries  out  tlie  object  of  the  law,  which  is  to  dis- 
tirarage  ccmcabiuage  by  compelling  the  parent,  under  penalty  of  the  legal  disinherison 
tif  iU^itimate  oflbpriug,  to  publicly  avow  his  shame  before  a  notary  public  and  witnesses. 


A 


PPEAL  from  the  ('ivil  District  Court  for  the  Parish  of  Orleans. 
Biff h tor,  J. 


Henrif    1*.  Jhirf   and  A,    L,    Tisnot  for    the    Univeisal    Legatee    and 
Appellee  : 


H^  SUPREME  COURT  OF  LOUISIANA. 

SiicceHsion  of  Joneph  Lliila. 

1.  Thi8  contruveray  in  li^tweeu  the  (•ollat4^ra1  relativen  of  the  itmedeut  and  hin  1egithnat«Ml 
child,  who  wat»  also  named  hin  univenuU  Iegat««.—  The  attack  ia  ou  the  teatament.  We 
contend  that  it  cannot  be  net  aside  until  the  act  uf  legitimation  is  pn>]>erly  contested  and 
set  aside. 

An  act  of  legitimation,  drawn  according  to  Article  200  C.  C  is  not  controrert4Ml  by  plead- 
ing wherein  it  is  vaguely  alleged  that  the  "child  has  never  been  legally  acknowledged,— 
acknowltMlgment  being  one  thing  and  legitimation  another.  A  plea  which  affirms  one's 
Ktatu*  as  a  natural  child,  precludes  plaintiffs  fh)m  asserting  the  contrary. 

2.  Evidence  was  improperly  received.  t<>  maintain  the  cause  of  action  thus  set  forth  —  as  the 
act  of  legitimation  must  be  attacked  by  a  direct  action. 

'.i.  Article  108  et  seq.  C.  C.  provide  for  distinct  classes  of  legitimation  under  C.  C.  200,  is  not 
subject  t<»  the  rules  established  for  same  act  in  C.  C.  198.  See  Talbot  vs.  Porter,  28  Ann. 
3,  and  succession  of  Col  well,  32  Ann.  203. 

4.  One  of  the  natural  parents  may  legitimate  their  issue,  under  the  very  t«nns  of  Article  (/. 
C. :  more  especially  should  this  be  so  when  the  other  parent  Is  dead. 

.').  legitimation,  under  C.  C.  200.  needs  not  be  prece<1ed  by  the  formal  act  of  acknowledg- 
ment provided  for  in  Article  203.  The  articles  cover  two  distinct  purposes.  To  acknowl- 
eilge  an  illegitimate  child  so  as  to  give  him  a  status  as  su<-h,  there  must  l)e  a  compliance 
with  latt«r  article.  To  legitimate  under  Article  200,  it  is  sutticient  to  declare  the  paternity 
in  same  act. — this  is  evident,  because  it  is  not  otherwise  provided  in  Article  200,  and  to  de- 
cide othervv'ise  would  provide  a  penalty  t<>  a  statute  which  ctm tains  none.  6  L.  570 ;  :« 
Ann.  1103:  43  Ann.  209. 

tt.  Natural  children  may  be  classified  into  (1)  those  who  may  be  acknowIe<1 ;  (2)  those  who 
cannot  be  acknowledge<l ;  and  the  first  class  may  be  again  subdlvidtM)  into  those  who  have 
lieen  recognized  by  the  parent,  and  those  who  have  been  legally  acknowledged,— the  doing 
of  this  last  act  does  not  make  the  child  a  natural  child,  but  attaches  t<*  him  a  status  as  an 
acknowledged  natural  child. 

7.  The  statutes  conceiiiing  legitimation  constitute  a  body  of  law  applicable  to  that  subject. 
They  must  be  constnuMl  t4>gether,  and  acts  made  pursuant  to  these  laws  are  not  to  be  read 
by  the  articles  C  C.  and  jurisprudence  regulating  acknowle<ig«»d  or  unacknowledged 
natural  children.    See  (^olwell's  succession,  34  Ann.  265. 


W.  S,  B^netVict  for  the  OppoiientH  aiul  Appellants. 


Tlie  opinion  of  the  (.'onrt  wjw  delivered  by 

McEnkky,  J.  Joseph  Llula,  who  was  never  married,  was  the  father 
of  a  daughter,  Louisa,  issue  of  Lena  Neiss.  Louisa  is  now  the  wife  of 
Mannel  Suarez  Mimnda.  On  the  4th  day  of  May,  1882,  in  order  to  a<?- 
knowledgf*  and  legitimate  his  daught<M*,  Louisa,  Josei^h  Llula  api>eai*ed 
before  a  notary  public  and  executed  the  following  act : 

**  Be  it  known,  that  on  this  fourth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-two,  and  of  the  Indept^nd- 
ence  of  the  United  Statics  of  America,  the  one  hundred  and  sixth,  before 
me,  Edmund  Augustus  Peyroux,  a  notary  public,  in  and  for  the  City  and 
Parish  of  Orleans,  State  of  Louisiana,  aforesaid,  duly  commissioned  and 
sworn,  and  in  the  presence  of  the  witness<*s  hereinafter  named  and  un- 
dersigned, iM^rsonally  came  and  a]>p<»ai-ed  Jos<^ph  Llula,  Ewi.,  ivsiding 
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ill  thitt  4*ity,  which  Haid  appearer  <l<K)lareil  and  acknowledged  hy  tliese 
|in*HeDt8,  thai  his  daught-er,  LouiHA  Llula,  wife  of  Manuel  8uare/, 
Miranda,  born  oii  the  twelfth  day  of  December,  1848,  i»  his  natural  issue 
with  the  late  Lena  Neis«;  that  tliei^e  existed  at  the  time  of  the  <*oncep- 
tion  of  daid  child  no  legal  impediment  to  the  intermarriage  of  himself 
with  the  said  lat^  Lena  Xeiss ;  that  he  has  no  as<*endants,  nor  legitinuite 
flesceiidant<H. 

**  Ad<1  the  said  appeurer  moreover  declare<l,  that  availing  himself  of 
provisions  of  the  laws  of  the  State  of  Louisiana,  authorizing  natural 
)Nirent4$  to  legitimate  their  natunil  children,  he  hereby  makes  this  act 
declaratory  of  his  intention  to  legitinuite  his  aforenamed  daughter,  and 
he  does,  by  these  presents,  legitimate*  her  to  all  intents  and  jiurposc^s. 

"  And  the  said  appean^r  does  hereby  assume  towards  her,  the  said 
lx>uisa  IJula,  wife  of  Manuel  Suarez  Miranda,  all  the  duties  and  obliga- 
tions of  a  legitimate  imrent,  and  hereby  declares  said  Loiusa  Llula,  wife 
of  Manuel  Snarez  Miranda,  legitimate,  to  all  intents  and  purposes,  and 
entitled  to  all  the  rights  and  privileges  ac<'<»rded  by  law  to  legitimate 
children. 

••Thus  done  and  parsed  in  my  office,  at  the  ('ity  of  New  Orleans,  on 
the  day,  month  and  year  herein  first  above  written,  in  presence  of 
Messrs.  John  L.  Tissot  aind  Hon.  Aristee  Louis  Tissot,  who  have  hereunto 
Mgned  their  names,  together  with  the  sai<l  appearers  and  me,  notary, 
after  due  reacliiig  of  the  tV)i"egoing. 

•Mlriginal  signed: 

**J<>.SKI*II    i^MI.A. 

**  J.  L.  Tissot. 
"  A.  L.  Tissot, 
**  E.  A.  PKVuorx, 

**  Notary  Publi*-. 

•*  A  true  copy  from  the  original. 

"New  Orleans,  May  Lj,  188:i. 

"Signed:  **  E,  A.  Fevkoix,  Notary  Public.'' 

nil  August  14,  I88'4>,  he  made  a  nuncupative  will  by  public  act  before 
E.  A.  Peyroux,  notary,  in  which  he  dei-lared  that  his  father  and  mother 
wereilead;  that  he  had  only  one  cliihl,  Louisii  Llula,  born  on  the  l^tli 
ftiy  of  I)<*cemlM»r,  1848,  and  he  bequeathed  to  her  liis  entire  estate  and 
iiotiiinat4*4l  and  <H>iistituted  her  his  universal  legatee.  On  March  6,  188S, 
•lorfcph  Llula  died.  The  above  will  was  admitted  to  i>rc»bat<'.  Pedro 
Lhda  and  .Mrs.  F'mncisi-a  Pitre,  brother  and  sister  of  Jo8e])li  Llula,  attack 
hiH  will,  alleging  that  he  left  no  ascendants  or  acknowledged  descend- 
aiitii,a»d  that  I^>iiii*a  was  never  legally  a^'knowledged  by  \w.r  father,  and 
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that  h«»  roiild  not  make  a  will  in  her  favor,  to  the  exclusion  of  the  said 
brotlier  and  siHter,  and  pray  that  the  will  be  set  aside  and  annulled. 

The  plaintiffs  in  the  suit  to  annul  the  will  eonteud  tiiat  Louisa  Llula 
should  have  been  duly  at'knowledged  by  her  faMier,  Joseph  Llula,  in  ae- 
4'ordance  with  Article  208  i\  ('.,  before  tJie  act  of  legitimation  was  passed ; 
tliat  only  illegitimate  children  who  have  thus  l)e4»n  m'kuowledged 
lH»come  natural  children,  and  that  natural  children  only  can  be  legitim- 
ate<l.  They  deny  that  the  acknowledgnu'nt  and  legitimation  can  be 
nnule  in  one  act. 

In  the  Civil  Code,  as  adopted  in  lri2o,  there  was  only  one  mode  pro- 
vid<»d  for  the  legitimation  of  illegitimate  <*hildix*u.  Article  217  an<l 
Article  19H  provided  for  the  legitimation  of  childn»n,  except  those  born 
from  an  incestuous  or  adulterous  connexion,  by  a  subsequent  marriage 
of  the  father  and  mother,  whenever  they  had  legally  acknowledged  them 
for  their  children,  eitlu*r  before  nmrriage  or  by  the  contract  of  marriage' 
itw^lf. 

The  legal  acknowledgment  ami  the  legitimati<m  under  this  article, 
4M)uld  iM'-made  in  one  act  —  the  contra<'t  of  marriage.  It  was  the  inten- 
tion of  the  Legislature  to  extend,  and  not  to  restri<rt,  the  mode  of  legit- 
imating <'.hildivu  by  the  adoption  of  Article  2(K)  of  the  Code,  providing 
for.  another  method  of  legitiuuitiou. 

If  the  act  of  acknowle<lgment  in  acccudance  with  Article  2(W,  had 
been  ijaswMl,  and  imuuMliately  theivafter,  in  the  shortest  interval  im)s- 
sible,  another  act  legitinuiting  Louisa  had  been  pass<>d  before  the  same 
notury,  in  the  jiresem'c  of  the  siime  witiu^sses,  there  <'an  be  no  dcuibt  but 
that  the  jjii't  of  legitiuuitiou  would  have  been  legal  and  valid  and  in 
strict  acc<»rdau4*e  with  the  letter  of  the  law.  The  acts  w<nild  have  fol- 
lowed in  natural  sequence,  tending  to  the  same  end  and  accomplishing 
the  same  purpose.  There  is  no  reason  w'hy  the  two  declarations  cannot 
be  ma<l<'  in  one  act,  as  tlu^y  b<»th  are  for  the  accomplishment  of  the  smue 
purpose.  The  nvt  of  legitiuuitiou,  iu  the  instant  case,  conforms  tu 
Article  20:JC.  C.,  for  the  acknowledgment  of  the  illegitimate  child,  and 
to  Article  2<M)  C.  C.  for  the  legitiuuitiou  of  the  natural  child,  Louisji 
Llula. 

In  Dujire  vs.  Caruthers,  (>  Ann.  l.")(J,  it  was  sai<l,  iu  alluding  ta  the  in- 
t4*ution  of  the  Legislature  in  adopting  the  ai*ticles  of  th<'  Code  relating 
to  the  acknowledgment  ami  legitiuuitiou  of  children  l>orn  out  of  nmr- 
riage:  **  *  *  *  *  Hut  we  know  the  objects  of  the  Legislature:  In 
the  first  place,  to  hon<u-  uuitrimony,  which  is  of  such  incalculable  ini- 
])ortam*e  to  soi-iety  ;  and,  in  the  next  place,  to  discourage  concubinage, 
which  the  causi*  of  much  dissoluteness  and  evil.    To  prevent  it  the  Leg- 
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islatiire  held  out  the  strongest  motive  which  ran  influence  a  pantnt  — 
the  legal  disinherison  of  his  offspring,  unless  lie  avows  his  shame  before 
a  notary  public  and  witnesses,  or  in  the  face  of  the  church." 

The  object  of  the  law  was  fully  carried  out  when  Jow^ph  Llnla,  obey- 
ing tliost^  strong  nuxtives  alluded  to  by  the  court,  appeared  before  K.  A. 
IVyroux,  notary  public,  avowed  his  shame  publicly  in  the  presence  of 
two  wituesines^  and  then  and  there,  still  further  obeying  his  strong 
natunil  impulses,  legitinmt^d  his  daughter,  thus  removing,  as  the  reward 
of  his  public  avowal,  the  stain  of  illegitimacy  from  his  daughter  Louisa, 
and  giving  her  the  rights  in  law  of  a  child  born  in  wedlock. 

For  these  reasons  the  judgment  apixniled  from  is  aflfinned,  with  <rosts. 


No.  10,18(). 

TiiK  Statk  ex  ukl.  Jkffku.sox  City  Gas  Lkjiit  Company  vs.  Tiik 

City  ok  New  Orleans. 

I'mliT  the  tenni*  of  the  orijEinal  contract  of  1867,  with  the  (Mty  of  Jefferson,  the  coiii]muy  i» 
entitled  to  $4.'>  ]ier  aunuin  for  each  gas  lamp  put  up  with  niiiiiicipal  anthoiity  antl  iiHed. 
and  undtT  the  reaolution  of  1868  to  $50  per  annum  for  each  lamp  erected  and  iiHed  on  tiip 
KtreetM  named  in  the  instniiuent.  It  is  alHo  entitliMl  to  $45  per  annum  for  each  lump 
ralite<l  and  ««ed  with  municipal  authority  on  any  other  street  in  the  former  cities  of 
.leffenion  and  (^arrolltun. 

Ily  the  act  conaoUdatlng  those  cities  with  the  City  of  New  Orleans,  the  latti-r  was  huidciuMl 
nith  the  contract  obligations  of  the  former,  which  can  in  no  way  he  impaired. 

The  proof  i»  insufficient  Jts  to  part  of  tlie  claim  for  a  larger  appropriation. 

APPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  Orleans. 


Frank  \,  Butler  for  the  Relator  and  Appellee  : 

Relator  h*»  a  contract  with  the  City  of  Xew  Orleans,  as  the  siu'ccssor  of  the  cities  of 
•TefTerHoii  an«1  Carrollton,  to  light  the  Sixtli  and  Seventh  municipal  Districts  with  illumin- 
ating gHH.  ft»r  a  |M»riod  of  thirty  years,  or  until  March  9th,  18fl».  st  the  rate  of  $50  perlnmp 
tier  an  nil  III. 

Vide:  Act  l>ef<ire  P.  E.  Davis.  notar>-  public,  dated  April  24th,  1867;  confirmed  and  en- 
larged by  Act  liefore  Beivj.  Campbell,  notary  public,  date<l  May  10th.  1868;  ratifle<l  and 
fxteiided  by  the  legislature  of  Louisiana  in  Act  No.  06  of  1869,  approved  Murcli  9th. 
ISW:  mmI.  farther  extended  by  a  Notarial  Act  passed  before  Beiy.  CamplH-ll,  notary  jmb- 
lic.  dated  -l«iniar>'  14th.  1870:  and  bj-  another  Notarial  Act  before  .John  F.  ('offey,  notaiy 
public.  d«t«Ml  January'  18th.  1871. 

The  City  of  Xew  Orleans,  as  the  successor  of  the  cities  of  Jcfi'erson  and  CaiTollton,  is  b_\ 
law  «i>miM*Ilf«l  to  carry  out  relator's  contrat-ts  with  those  cities.  Vide:  Act  tif  Kxtra 
Se^ion  of  1870.  §  34:  Act  71  of  1874.  §  5:  New  OrleauM  vs.  Clark.  95  I'.  S,  650. 
Kriator  has  a  coutrBct  and  constitutional  right  Ut  an  annual  appropriation  of  $50  \ht 
lamp,  and  t«»  the  levy  of  a  tax  sufficient  to  meet  and  to  pay  the  Hame;  and,  if  ucccsHury. 
for  the  n*aliKalioii  of  itH  claim  to  exhaust  the  limit  of  taxiftiou  existing  iit  the  time  its 
^i«l  contract  wnf*  #*ntenMl  into. 
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(a.)  The  limit  »f  mnuicipal  taxaU^iii,  at  tht*  dato  of  i»aid  (^iitract.  waH  ilfteeu  millM  on 
rlic  dollar  of  valuation  of  taxable  property.  Vide  :  A4*t  Xo.  164.  of  1856,  §  124 :  Act  No. 
57.  1867,  §  7.  par.  6:  Art  No.  75.  of  1868,  §  8,  par.  6 :  Act  Xo.  7.  Extra  S««iiion.  1870.  §  12. 
par.  20. 

(  b.)  Kclator'H  claim  iM-inj;  foundt^l  on  contra<-tM  euten^  into  wb«^n  the  rate  of  taxation 
WHH  limited  to  fliteon  millut,  the  mibnequent  reduction  of  that  limit  to  t4*ti  mills,  could  not 
Mud  did  not  deprive  relator  of  ita  vested  and  roniititutio:ial  right  to  the  levy  (»f  a  tax  tti 
the  ext4*nt  of  flft^M^n  millrt.  if  neceaaari*  to  realiz/C  the  amount  due  under  naid  c<»ntnicl. 
Vidf:  Art.  155  and  258  CouHtitution  of  Ix>uii*ianii  of  1879:  AH,  110,  Conntitution  of 
Louiaiana  of  1868:  §  10  of  Art.  1.  Conatitution  of  the  United  Statea:  Saloy  vs.  City  of 
New  Orleans.  -Xi  Ann.  79:  State  ex  rel.  Marchand  vm.  City,  37  Ann.  17  :  New  Orleans  vh. 
Clark.  95  (".  S.  652 :  State  ex  rel.  Wood  vh.  Boanl  of  l.iquidation,  40  Ann.  410;  Xeltuin  vh. 
Parish  St.  Martin,  111  U.  S.  720,  722:  Mobile  v».  Watson,  HOT.  S.  305:  JeflTerHon  City 
Gaa  Light  ('ompany  va.  City,  No.  25  (^ourt  of  Appeals.  Pariah  of  Orleans.  N.  K. 

4.  Itelator  has  a  contrai't  right  to  supply  and  light  all  the  gas  lamps  it  has  erected,  or  that  it 
may  put  up,  until  the  expiration  of  ita  exclusive  franchise;  and  the  city  is  bound  to  pn»- 
vide  in  each  annual  budget  an  amount  snfHcient  to  pay  relator  for  every  lamp  thus  erect«Ml 
and  lighted.     Vide  :    Act  No.  96.  of  1860,  p.  125 ;  also  above  authorities. 

r>.  Relator's  rights  extend  to  every  lamp  erected  and  supplied  with  gas  light  In  conformity  to 
its  said  contracts:  its  rights  are  not  i-estricted  to  the  lamfm  upon  the  streets  designated  in 
the  original  contract,  but  extend  to  all  other  lamps.  Vide  :  Act  No.  96.  of  1869,  p.  125: 
Vide :    (^ontract  with  City  of  Jefferson,  dated  January  14th.  1870.   (  Ket^ord  pp.  45  and  48.) 

6.  Relator  is  nt>t  confined  to  the  revenues  of  1888  for  an  appn>priation  and  tax  to  pay  for  the 
lamps  supplied  and  lighted  during  the  year:  its  right  to  an  appropriation  and  to  a  snfli- 
cicut  tax  to  pay  the  same  is  a  continuing  right :  and  exists  until  i^elator's  said  claim  is 
fully  paid.    Nelson  vs.  St.  Martin's  Parish.  Ill  V.  S.  722;  Mobile  vs.  Wataon,  116  U.S.  305. 

Samnei  L,  GUtnore,  AKHiAtaiit  City  Attorney,  for  Rertp(«idoiit  and  Ap- 
]iellant. 

The  opinion  of  th<»  Court  \va«  delivered  by 

Hkkmudkz,  C.  J.  The  eom])any  eomphiins  that  tlie  city  authorities 
liave  placed  it  on  the  budget  of  1888  for  $30,0tX),  instead  t>f  $45,(100,  to 
wliieh  it  is  entitled  for  gas  furniHhed  and  to  be  fiirnished  the  ujiper  dis- 
trictH  during  said  year,  at  the  rate  of  $50  for  each  of  810  lamps,  under 
contracts  with  tlie  former  cities  of  Jefferson  and  Carrolltim,  to  which  the 
( -ity  of  New  Orleans  has  succeeded,  burdened  with  their  obligations. 

The  prayer  is  that  the  budget  Iw  aniendetl  so  as  to  raise  the  appnn 
firiatiou  jiccordiugly,  and  that  eventually  a  tax  sufficient  to  pjiy  the  <*hnm 
be  levied  upon  all  taxable  property  within  the  limits  of  the  cit,> . 

The  answer  practically  is  a  general  denial.  Whatever  elsi*  it  may 
contain  is  argumentative. 

From  an  adverse  ju<lgment,  the  city  i)p|N>als. 

The  matt4»T  in  <*ontroversy  is  one  purely  of  fact,  the  questions  of  law 
t'Hised  l>eing  indisputable. 

We  hav<»  carefully  examined  the  i-ontracts,  the  A<'t  of  hn'orporation. 
the  legislative  statutes,  the  municipal   resolutions  and  ordinances,  and 
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the  other  e\id*^noe  adduced  on  the  trial  of  tlie  eases  and  liave  reali7,ed 
that,  althouj^h  under  the  ReKolution  of  April  27,  1868,  of  the  Oouii<;il  of 
JelTerAon  C*ity,  the  company  l>e  entitled  to  rei-over  $50  jMir  annum  for 
each  of  the  gU8  lamp8  used  on  the  streetn  therein  named,  it  <*annot  de- 
mand more  than  $45  per  annum,  under  the  original  contract  of  April  24, 

1867,  fur  each  of  the  other  lamps  erected  and  u»ed  in  Jeiferson  (Mty,  and 
this  it  c«mld  do  only  where  the  same  have  Iwen  put  up  under  municipal 
direction. 

No  stipulation  is  to  l)e  found  in  the  contract  with  the  City  of  <*arroll- 
ton  of  January-  18,  1871,  which  would  make  the  use  of  gjis  lanip»«  hy  it, 
more  ex})enHive  than  for  the  City  of  Jeff'ersini. 

Surely,  no  provision  exists  authorizing  the  company  t-o  recover  $50 
|ier  annum  for  each  lamp  wherever  erected  and  used  witliin  the  two 
upper  disti-icts  of  the  city,  the  Sixth  and  Seventh. 

Act  90  of  18ti8,  which  recites  the  two  contracts  of  1867  and  1868,  lioes 
not  do  so,  and  the  Act  of  Incorporation  of  the  company,  which  is  also 
included,  of '  Jiuie  12,  1868,  is  silent  on  the  subject. 

Ita  solitary  object  was,  as  it«  title  indicates,  to  ratify  and  contirm 
certain  rights  and  privileges  granted  by  the  (Mty  of  Jefferson,  and  to 
ratifi-  and  confinn  an  act  incorporating  the  Jefferson  City  Htw  Light 
(*ompany,  and  to  extend  the  rights  and  powers  of  ssiid  <!ompany. 

While,  nndcr  a  formal  admission  in  the  Re<*ord,  it  appears  that  56;^ 
lamprt  only,  have  been  placed  on  the  streets  named  in  the  resolution  of 

1868,  there  is  nothing  to  show  that  the  renuiining  247  lamps,  which  are 
not  on  the  street*  of  Jefferson  City,  have  been  raised  or  lit  at  the  in- 
stance of  either  of  the  cities  or  of  the  City  of  New  Orleans,  beyond  an 
i>rdinanc<'  of  October  5,  1882,  authorizing  the  company  t<»  lay  pipes  and 
put  up  lamps  in  the  Sixth  District,  and  an  agreement  to  pay  for  tlie  us<« 
of  gaa  fur  1886  and  1887,  at  $.S7  50  per  annum  for  each  of  the  765  lamps 
then  in  ejcistence. 

There  is  no  proof  to  show  how  many  lamps  had  l)een  raised  ami  were 
lieing  uaed  on  other  streets  at  the  bringing  of  this  suit,  and  what  agree- 
ment, if  any,  waa  ever  entere<l  into,  in  relation  to  the  lamps  on  stn»<'ts 
not  named. 

So  that,  <'once<1ing  that  the  city  is  liable  at  the  rate  of  $50  per  annum 
for  each  lamp  nsc^d  on  the  sti*eet«  named  in  the  resolutitui  (»f  1S6X,  and 
of  $45  per  annum  for  other  lamps  erected  and  use<l,  this  Court  is  h'ft 
withcNit  means  to  a^*ertain  the  amount  to  which  the  c<mipany  may  l»e 
entitle^l  for  the  use  of  the  lamps  on  the  unnamed  stivers. 

Cnder  the  circunistanc€»s  the  claims  of  the  company  to  $tH)  \h'v  aiinuni 
«-aii  lie  prertently   r<'C4>gnized  only  for*  each  of  the  56/{  lamps  on  tlH»«" 
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8tToot8  named  in  the  resolution  of  1868,  an<l  its  right  to  more  for  lainijs 
put  lip  ou  other  unnamed  streetH,  reserved  for  future  eonsideration. 

This  means  that  the  <'om)mn.v  is  entitled  to  an  appri^piiation  for  ^2S,- 
150  on  the  bud{j:et  of  expenditures  for  1HS8. 

Before  eoneluding,  it  is  proper  to  say  that  the  position  of  the  company 
is  legal,  to  the  effe<'t  that  the  rights  whi<'h  It  has  acquired  in  the  pivmises, 
prior  to  the  e<»nsolidation  of  the  two  cities  of  .lefferson  and  Carrollton,  with 
the  City  of  New  Orleans,  ai-e  unassailable,  under  both  Federal  and  State 
constitutional  gimrantees,  and  that  the  concurrent  obligations  of  thi* 
contracts,  under  which  they  became  vested,  have  not  been  and  could  not 
be  impaired  by  any  constitutional,  legislative  or  municipal  provision, 
and  that  eventually,  it  is  entith'd  to  the  levy  of  the  tax  <'laimed  in  the 
p4»tition. 

It  is,  thereftire,  onlered  and  de«*reed  that  the  amount  of  appropriation 
specitie<l  in  the  judgment  ap)>ealed  from  be  re<luced  from  $4o,()00  to 
.•5^28,150  (twenty-eight  thousand  one  hundred  andtifty  dollars)  j  that  the 
light  of  the  company  to  the  difference  be  reserved  for  ulterior  ron side r- 
ati<»n,  and  that  thus  amended,  said  judgment  be  affirmed  at  appellee's 
costs. 

On    ApPIJCATION    FOH    HKllKARINti. 

BKiiMiuK/,  (\  .1.  The  relator  conten<ls  that  there  is  pro<»f  in  the 
He<*ord  that  117  lamps  have  been  raiw^l  and  lit  by  municipal  authority 
from  the  city  of  Carrollton,  but  <hK*s  not  complain  altout  the  non-allow- 
ance f(»r  the  renunning  11^  lamps — or  other  [wirts  of  the  judgnu'ut. 

The  rights  of  the  plaintiff  to  I'laim  for  both  the  117  and  the  180  lamps 
have  U'cn  fully  ivserve<l  in  the  original  <ie<*ree  and  continue  so  to  be. 

A  re-exaniimition  of  the  evidence  dm^s  not  satisfy  us,  that  we  should, 
on  the  strength  of  it,  now  make  an  allowaiu^e  for  11 7  lamps  claimed. 

When  the  plaintiffs  shall  claim  for  the  130  lam)>s,  it  will  be  no  incon- 
venience for  them  to  claim  also  for  the  117  lamps,  which,  if  it  is  ]>roper, 
will  be  aIlowe<l  <»n  stronger  jiroof. 

Clerical  errors  alluded  to  in  the  o]Mnion  have  been  correcti'd. 

Hehea  ring  refused. 


No.  10,2.V^. 
Till-;  Statk  ok  Loiisiana   vs.  K.mma  Yoinc 

On  II  |iniMi><-iiti(in  for  inrcfiix.  (KM-IuraitioiiH  of  tlic*  ai-cnmMl.  inaili'  pr«*viituH  to  and  Ht  tlio  Unw  t*t' 
arii*st.  Miv  uiIniisHihh*  \o  show  int4*iit  aiitl  n'\H*\  the  charjfe  of  "  ft'loiiioiiH"  takin*;.  Thi* 
ith.ifrtion  pH's  nioir  to  the  cflcH-t  than  lolrlii'  aitnii8HUnIit\. 
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PI'EALfroiii  the*  Sixt<H'iith  District  Court,  Parinli  of  Kast  Feliciaua. 
{    lira  me y  J. 


Walter  H,   lioijerHy  Attoniev  (Teiieral,  and  7.    //.  ^toite,  Dirttrict  At- 
torney, for  the  State,  Appellt^e. 

If.  F.  Keruau  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court,  was  delivered  h.v 

BEiiriiKZ,  J.  The  defen<lant  relies  on  several  bills  of  exeeptions  for 
the  reversjil  of  the  verdit^t  an<l  senten<*e  against  her,  on  a  eharpje  of 
lareeny. 

It  appears  that  she  oft'eiXMl  to  prove  by  different  witnesses,  the  dc^cla ra- 
tions made  by  herself,  before  aeeustitiou,  previous  to,  and  at  the  time  of 
arrest,  to  rep«*l  the  charge  of  a  felaiuoins  taking  and  carrying  away,  and 
tliat  the  District  Judg(>  declined  to  hear  argument  on  the  subject  ami  U} 
|N'nnit  tlie  evidence. 

However  true  it  may  be  that  self-serving  declarations  may  not  always 
form  part  of  the  rett  ifentw,  it  seems  to  l)e  well  established  that  an  a<-- 
riLsed  liaK  the  right  to  show  that,  having  the  article  said  to  have  been 
Htolen  in  liis  jKisst^ssion,  he  has  avowed,  before  being  questioned  concern- 
ing it.  havinj^  taken  it  by  mi-stake,  or  from  his  own  negligence.  (Jreen- 
leaf  JJ,  $  157. 

••  It  is  tlie  dtH'trine  of  reason,  sustained  by  some  of  the  cases,  and  not 
apparently  contradicted  by  any,  in  a  way  re<[uiriug  notice,  that  when 
st4>len  property  is  found  ujMm  one,  or  in  his  poss(^ssion,  attention  should 
Im*  given  to  liis  own  explanation  then  made  of  how  he  cauie  by  it,  aud 
this  explanatiou  may  Ihj  produced  in  evidence  t4)  the  jury,  in  his  belialf, 
an  well  as  against  him."  2  Bishop  on  Crim.  Prac,  $746;  Wharton, 
Oini.  Kvidence,  Xos.  (j!)l,  7(>1 ;  Waterman,  Cr.  Digest,  pp.  ;%1-I2,  N<»s. 
\nK  !I2,  W  and  p.  411,  No.  44-^ 

The  d<N'triiie  in  this  State  rests  upon  that  principle.  State  vs. 
riionias,  ;«)  Ann,  tKK);  State  vs.  Delwood,  ;W  Ann.  122f);  State  vs. 
Chretien,  :i5  .\iin.  KWJ ;  State  vs.  Kdwards,  :M  Ann.  lOl"^. 

It  appears  that  the  accused  proposed  to  show  by  three  witness<«s, 
that  iH'fore  tlie  aiTest  she  had  showed  them  the  article,  telling  them  it 
Udonge^l  tii  a  certain  jmrty  ;  that  she  had  taken  it  from  the  <*hild  :  that 
>*lie  had  inadvertently  and  unintentionally  brought  it  away  j  that  she  iu- 
teiided  to  ivtnrn  it  the  next  day,  and  that  she  reiK*ated  the  same  thing  to 
file  constable  who  arrested  her,  at  the  time  of  the  arrest. 
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She  claims  t)iat,lm(i  Huid  evidence  Wen  admitted,  it  would  liave  re- 
pelleti  all  idea  of  a  ^^  felonious  "  taking  and  establ'iHlied  her  innocence. 

It  is  not.  tVir  this  court,  nor  wai^  it  for  the*  lower  court,  to  rniy,  what 
effect  the  evidence,  if  n»ceived,  would  have  pnxluced  on  the  jury. 

It  i»  clear  that,  without  n/elontouM  taking  thei*e  can  be  no  larceny,  and 
that,  ha<i  the  tcHtimony  l>een  admitted  and  Aiitintied  the  jury  of  the  ab- 
sencre  of  a  feUmwuH  intent  anil  taking,  it  would  have  Wen  their  duty  to 
acipiit  the  accused. 

It  is,  therefoi-e,  considered  that  the  evidence  ivfused  ought  to  have 
lM»en  received. 

It  is,  acconlingly,  ordered  and  dwreed  tlmt  the  verdict  and  judgment 
app«*aled  fix>ni  be  set  aside,  annulled  and  reversed,  and  that  this  case  1m» 
remanded  to  the  lower  court,  with  instructions  to  hear  the  eviilenc<r  pi-o- 
posed,  and  further  to  proce<^d  according  t4>  law. 

Xo.   I().2JK). 

MoKKis     Ki>i{iN'<rro\    v>.     LorisviLLE,    Nkw    Ori,kan>     vxi>    Tkws 

Railway   i  N  )m  pa  x  v  . 

Ill  mi  a4'tt(»u  for  (InniaveH  a<fainHl  a  cliurtenul  railnwd  uoniptiny.  in  hold  it  ivn}mhi8IIiIc  for  in- 
jury HiiataiiKMl  in  C4miwM)U(Mi<*«  of  »  fln*  allejrtMl  to  have  Iwen  ucraMionod  by  Hparkn  <*initt<Ml 
fn»iii  one  of  ita  1uc4»iiii»tivKH.  the  law  rtHininw  th(>  proof:  titat  tht*  aparkit  mj  pinitUMl  were 
tile  cauiie  of  the  ignition  and  that,  to  all  probability,  the  wron;;  \»  the  rertiilt  of  th<«  rare- 
leHM  line  and  ne;;1ij;enee  of  the  company  in  not  uiting  Hiieli  pn>|ier  m'ientiHi*  (MnitrivaiioeH 
and  appllaneei*  an  moat  etfwtnally  arroat  tlie  eniiMHion  of  sneh  aparki*  and  prevent  eonne- 
qiient  liann  to  property. 

Pn^t^^iinittinf:  the  queatiou  of  bunlen  of  pnMif.  i>n  the  latter,  not  only  haa  the  plaintiff  in  thin 
eaao  failed  to  entabliah  the  former,  but  ha«  the  defendant  ahowii  jihyaieal  iia}MtHaibilit\ 
for  the  exiMt<«ne«  of  the  fiM't  and  e\onerate«l  Itself  from  a1]  eharjri'  of  eat'eleaaneiw  and 
nojflijSenee. 

APTKAL  from  the  Twenty-sixth   Distinct  Court,  I'ansh  of  St.  John 
the  Baptist. 
KoHt.  .1. 


I'lentire  K.  Htlrhiffton  for  Plaintiff  ami  Appellee: 

Kvery  net  whaN'ver  of  man  that  ranMe«  damaj^en  to  another  oblitreM  him  l»y  wiiotH*  fnull  it  hup- 

{M*nN  to  repair  it.     Civil  CtMle  of  lAmiaianu.  Article  *j:n5. 
Kver\  person  ih  reHp«»nHible  for  the  damajre  he  (M'raaiouA.  not  nieivly  by  IiIh  art.  but  hin  ne^li- 

K«nee.  blH  imprudenee.  or  hia  want  of  xkill.    (*.('.  .Xitiele  2:116. 
Ma8terH  and  einployerH  are  anawerable  for  the  damaj^e  otxaaiontMl  by  their  aervauta  and  over- 

Meen*  in  the  exereine  of  their  funetitma  in  whirh  they  an-  emph»ye<l.     ('.  ('.  Artiele  23*J0. 
Fire  lH>in{£  n(M*<M«Mary  to  run  en^inea.  and.  Itfdn^  at  tlie  aame  time  a  daii^erimH  ajrent.   niorf- 

than  ordinary  care  w  iiereaHary  fnmi  the  otfieerx  or  en)(iniM>rM  ninninj;  and  manajfinu  tlu' 

engine.     ThompMm  on  Nejrligeiiee,  pp.  168.  \Xl:  55  Win.  UHJ :  :iO  Wi».  110. 
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Thp  fact  that  fireH  are  oommunioatod  are  evidence  of  negligence.  1  Redfleld  on  Railroails,  p. 
407,  §1. 

Wben  the  evidence  iihowB  the  destruction  of  property  l>y  sparks  omitted  from  the  engine  of 
defendant  company,  at  time  antecedent  to  the  destruction  of  plaintiflTs  property,  the  pre- 
sumption of  Umi',  as  to  negligence,  is  against  defendant.  Law  and  authorities.  9  Kev.  271 : 
35  Wis.  106:  Thompson  on  Negligence,  p.  153;  II  Korer,  p.  802;  I  Otto  (U.  S.  S.  C.)  454  : 
32  N.  Y.  339:  42  His.  355-58:  54  Wis.  140 :  131  Mass.  469;  41  Ind.  228. 

Xegligence  can  be  pnived  by  circumstantial  evidence  in  cases  of  Are  troni  locomotives  ;  and  it 
is  not  necessary  for  plaintiff  to  do  more  than  show  such  circumstances  as  lead  to  the  in- 
ference of  negligence.  Wharton  on  Negligence,  §  871 ;  Thompson  on  Negligence,  pp. 
131-153, 

Negligence  vel  non  is  a  qneetJou  of  fact  fur  the  jury  to  decide. 

Neidigence  in  most  cas<»  is  a  mixed  question  of  law  and  fact,  and  wlien  there  is  a  conflict  as 
to  the  time,  as  to  the  true  state  of  facts  involved,  is  a  question  for  the  jury  to  decide.  35 
Penn.  60 ;  40  Penn.  406 :  48  Penn.  320 ;  90  Penn.  15. 

jS7.  M.  B4rauli  and  Farrar,  Jonas  rf?  Kruttschmit  for  Defendant  and 
Appellant : 

1.  In  a  suit  claiming  that  a  damaging  tire  has  been  pi-opagated  by  sparks  emitted  ft'om  the 
engine  of  a  chartered  railway  company,  the  burden  of  proof  is  on  the  plaintiff  to  show: 

<a)  That  the  fire  was  propagated  by  sparks  emitto<l  from  the  engine. 

(6)'  That  such  omission  was  due  to  the  negligence  of  the  defendant  or  of  its  employes. 

2.  The  law  never  presumes  the  willful  oraissiou  of  duty  from  the  proof  of  a  fact  which  in  the 
ordinary  course  of  business  may,  and  d<»es  happt^n  from  accident,  when  the  party's 
liability  for  the  consequences  of  the  fact  depends  not  on  the  nature  of  his  business  or  me 
ployment ;  but  on  the  fact  of  his  m^ligence  or  want  of  proper  care. 

3.  Whether  the  harden  of  proof  be  uiion  plaintiff  or  defendant,  all  the  authorities  are  nnan  • 
imons  that  the  negligence  which  alone  will  n^nder  defendant  1iabl»  is  the  omission  of  such 
diligence  as  good  specialists  in  this  department  are  accustometl  t4)  exercise  —  the  failure  to 
use  the  best  practicable  machinery,  and  every  reasimable  precaution  such  as  is  usual 
among  good  engineers ;  and  the  measure  uf  care  against  accident  which  will  exonerate  de- 
fendant is  that  which  a  perscm  of  ordinary  prudence  and  caution  would  use  if  his  own  in- 
terests were  to  be  affected,  and  the  whole  risk  were  his  own. 

4.  Under  all  authorities,  if  the  defendant  shows  that  its  engine  was.  at  the  time  of  the  Are, 
equipped  with  the  mo^t  effective  pnu-tieal  appliances  to  prevent  the  escape  of  tire,  was  in 
good  repair,  and  properly  and  skillfully  managed,  it  will  not  lie  held  liable. 

5.  In  support  of  the  above  propositions,  we  rite  tin*  following  authorities :  Kniglit  vs.  Ope- 
lousas  R.  R.  (Jo.,  15  Ann.  105 :  The  Nitr<»-Glyc.4-rine  Case.  15  Wall.  537-538 :  Whartim  on 
Negligence.  §  868  et  seq.:  IMerae  on  Railroads,  pp.  437  and  437  :  Redtield  on  Railways,  vol. 
1,  §  125  et  seq..  par.  5  et  seq.:  Angell  on  Carriei-s.  §  566:  Sheamiau  and  Redfleld  on  Negli- 
gence, §  332;  Wood  on  Railways,  vol.  II.  $  328:  Burroughs  vs.  Uousat<mic  R.  R.  Co.,  15 
Conn.  134:  Phil,  and  Reading  R.  R.  Co.  vs.  Yeager.  T,\  Pa.  Stat.  125;  Reading  and  Colum 
bia  R.  R.  Co.  vs.  Lueshaw.  93  Pa.  SUt.  452 :  Ruffner  vs.  R.  R.  Co..  34  Ohio.  96 ;  Sheldon 
VB.  Hudson,  et«.,  R.  R.  Co..  14  N.  Y.  218. 

6.  The  evidence  in  th«<  case  at  bar  utterly  falls  to  show  that  the  destruction  of  plaintiflTs  pro- 
perty was  due  to  fire  communicated  by  sparks  from  a  hn-omotive  of  the  defendant  railway 
company. 

7.  If  the  ftre  was  due  to  the  cause  alleged,  there  is  no  evidence  of  uegligence  un  the  part  of 
defendant  or  of  its  employes. 

8.  There  is  abundant  affinnative  proof  that  tbe  defendant  company  exercised  all  proper  care 
in  providing  its  looomotlves,  and  especially  tlie  locomotive  which  is  claimed  to  have  dam- 
aged plaintiff,  with  all  proper  appliances  of  the  most  approved  pattern,  and  that  the  loco- 
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motive  which  is  alleged  to  havp  canAed  the  fire  waft  iu  a  perfect  condition  at  the  time  of 
the  Are. 


The  opinion  of  the  Court  was  delivered  by 

Bekmudkz,  C.  J.  This  is  an  action  to  recover  from  the  defendant  the 
value  of  a  barn  and  contents  destroyed  by  fire,  alleged  to  liave  been 
occasioned  by  sparks  emitted  from  the  smoke  stack  of  one  of  the  com- 
pany's locomotives,  on  the  evening  of  December  11th,  1887. 

The  charge  is  that,  the  iiyury  is  attributable  to  the  fault  and  negli- 
genre  of  the  defendant,  in  faiUng  to  use  such  scientific  improvements  as 
would  have  prevented  the  emission  of  sparks  and  consequent  destruc- 
struction  of  property  by  ignition. 

PractioAlly,  the  answer  is  the  general  issue  and  a  special  denial  of 
negligence. 

From  the  judgment,  rendei'ed  on  a  verdict  for  about  half  the  amount 
claimed,  the  defendant  presents  this  appeal. 

In  a  suit  like  tliis,  brought  against  a  chartered  company,  it  is  neces- 
sary that  a  plaintifiP  should  prove  two  things,  viz : 

1.  That  the  fii^e  was  occasioned  by  sparks  emitted  from  defeudiint*' 
locomotives;  and 

2.  That,  to  all  probability,  the  injury  caused  is  the  result  of  the 
carelessness  and  negligence  of  the  defendant. 

The  evidence  establishes  C4>nclusively,  that  the  barn  and  contents, 
consisting  in  a  large  quantity  of  valuable  pea- vine  hay,  were  destroyed 
by  fire,  on  the  evening  of  the  11th  of  December,  1887,  between  the 
hours  of  6  and  7,  shortly  after  the  passage  of  a  south  bound  locomotive 
and  train  of  defendant.  It  also  shows,  that  the  hay  house  was  situated 
at  a  short  distance  of  one  hundred  and  fifty  feet  from  the  road  and  that 
it  had  an  opening  facing  the  track. 

It  is  admitted  by  the  plaintiff  that  "  there  was  no  eye  witness  to  the 
ignition  of  the  barn  by  the  sparks  from  the  defendant's  engine,"  but  it 
is  claimed  that  the  circumstances  point  to  that  fact ;  that  there  is  no 
counter  theory  offered  by  the  defendant  and  that  the  damage  is  charge- 
able to  the  absence  of  caution  and  to  the  negligence  of  defendant. 

Several  witnesses  were  heard  on  behalf  ot  plaintiff.  Two  declare 
that  they  were  on  a  road,  at  about  twenty  to  thirty  feet  from  the  shed, 
when  the  train  passed;  that  the  locomotive  was  emitting  numerous 
sparks  as  large  a^  the  end  of  the  thumb;  that  there  was  a  high  wind 
from  the  north,  in  the  direction  of  tlie  barn,  and  sparks  may  have  gone, 
one  says,  about  an  acre,  the  other,  a  hundred  feet;  that  they  noticed  the 
bam  on  fire  some  five  minutes  after  the  passage  of  the  train,  the  fire 
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coming  out  of  an  opening  in  the  building  toward  the  track.  Two  other 
witnesftes  testify,  that  they  «iw  fire  set  by  sparks  from  defendant's  en- 
gine to  lace,  hay  and  com  fields  at  distances  ranging  from  forty  to  one 
hnndi*ed  feet.  A  last  witness,  the  stable  minder  of  the  hay  house,  says, 
that,  on  the  day  of  the  occurrence,  between  6  and  7  o'clock  p.  m.,  he 
was  on  the  gallery  of  liis  house,  wliich  faces  east,  at  a  distance  of  some 
twenty -five  feet  from  the  road,  when  the  train,  which  was  behind  time- 
went  through ;  that  he  did  not  exactly  notice  that  sparks  were  emitted 
from  the  locomotive  on  that  particular  day,  although  he  did  on  other 
occasions.  On  cross-examination,  he  declares  that  he  smokes,  went  into 
the  hay  house  between  3  and  4  o'cloch,  was  not  then  smoking,  smokes 
only  when  in  his  house.     This  is  all  of  plaintiff's  proof. 

Had  plaintiff  rested  his  case  here,  it  might  possibly  be  claimed  that 
the  judgment  rendered,  is  justified ;  but  it  is  difficult  to  conceive  how, 
in  the  presence  of  all  the  counter  proof  introduced  by  the  defence,  such 
jiulgment  C4in  be  sustained. 

Whatever  might  be  the  force  of  i)laintiff 's  evidence,  as  circumstantial 
proof,  if  it  stood  alone,  it  would  be  circumstantial  proof  only.  In  esti- 
mating ite  force  all  the  cii-cumstances  must  be  considered  together.  In 
doing  so,  it  is  apparent  that  the  evidence  adduced  by  the  defendant  es- 
tablish circumstances,  which  overtlirow  and  destroy  the  effect  of  plain- 
tiff's testimony. 

The  evidence  of  plaintiff  is  purely  conjectural  and  to  a  certain  extent, 
not  to  be  underrated,  self-destructive. 

It  surely  does  not  show  that  the  sparks  emitted  from  the  locomoth^e 
were  seen  flying,  or  earned  in  the  air,  fi'oni  it,  to  the  §hed  and  that,  on 
falling  there,  they  set  the  building  on  fire.  Neither  does  it  estiiblish 
that  the  accident,  if  it  happened  as  alleged,  is  attributiible  to  the  care- 
lessness and  negligence  of  the  company  in  not  using  proper  appliances 
to  prevent  such  occurrences  and  injury  to  property  ;  or  that,  under  tlie 
circumstances,  it  exhibits  a  condition  of  things  which  shifts  the  burden 
of  proof  from  his  shoulders  upon  the  defendant,  which  as  a  chartered 
corporation  may  be  entitled  to  greater  immunity  than  if  not  authorized 
by  law. 

It  would  serve  no  useful  purpose  to  discuss  that  interesting  question 
which,  however,  considered  and  dealt  with  by  other  coui-ts  of  last  re- 
sort, in  our  sister  States  and  abroad,  has  not  been  passed  upon  in  this 
State  as  yet. 

Conceding  arguendo ,  however,  that  the  plaintiff  has  by  the  X)roof  ad- 
duced, thus  shifted  the  burden,  we  are  clear  that  tlie  testimony  offered 
by  the  defendant  is  of  such  grave  character,  as  entitles  it  to  serious  con- 
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fiideration,  before  treating  it  as  nugatory  and  inflicting  on  a  corpora- 
tion, legally  empowered  to  carry  on  the  business  of  transportation  by 
steam  jwwer  necessarily  generated  by  fire,  the  reparation  of  damages 
for  which  it  wcmld  not  otherwise  be  amenable. 

The  engineer  who  drove  the  locomotive,  from  the  smoke  stack  of 
which,  sparks  are  said  to  have  been  emitted  which  destroyed  plaintiff's 
hay  house,  says,  that,  when  he  piissed  through  the  plantation,  she  was 
throwing  some  little  sparks  and  some  fine  dust  of  sparks  that  came  out 
alive  from  the  stack ;  that  they  could  be  seen,  if  it  was  dark  enough  ; 
but  that,  he  thinks,  it  was  not  dark  enough  that  time  to  see  them 
plainly ;  that  the  engine  did  not  throw  sparks  very  far,  that  he  com- 
plained of  her  blowing  them  t4>o  eh>se  down  inside  the  cab  ;  that  it  was 
a  mighty  poor  engine  tor  getting  rid  of  the  sparks,  that  he  tried  to  get  a 
change  of  cone,  as  the  one  she  ha<l  was  too  large,  as  it  made  the  engine 
work  against  herself  in  regard  to  stream  and  throwing  the  sparks  down. 
He  says  that  the  stack  used  is  knowni  as  a  diamaud  stack,  provided  with 
a  cone  and  a  netting,  or  spark  arrester,  which  are  tried  and  successful 
appliances,  us«d  for  the  purpose  of  preventing  large  sparks  from  pass- 
ing through  the  stack,  which,  when  forced  up  by  the  steam  from  the  fire 
to  the  stAck,  are,  when  large,  beaten  up  and  down  under  an  internally 
supported  surface,  or  circular  roof,  under  the  netting,  until,  by  this 
process,  reduc<»d  to  such  small  size,  as  will  jiermit  them  to  paj4s  harm- 
lessly through  the  netting,  —  the  part«  pulverized  being  sent  back  and 
ex]>elled  hy  the  fire  box  beneath. 

The  master  of  transpoitation  declares  positively  that,  after  sparks 
leave  the  stack,  they  are  thrown  straight  in  the  aii*  and  may  possibly  ^^^t 
as  far  as  fift<?en  or  twenty  feet  from  the  centre  of  the  rail,  owing  to  the 
velocity  of  the  train  j  that,  when  it  runs  fast,  the  sparks  do  not  go  even 
that  far;  that  a  spark,  coming  through  the  netting  on  the  smoke  stack, 
used  on  the  locomotive  in  question,  would  live  fitYy  feet,  either  side  of 
the  track  ;  that  it  is  impossible  to  pass  any  thing  thi*ough  •  the  netting 
that  is  not  ground  up  to  one-sixth  of  an  inch ;  that  a  gallon  of  sparks 
emitted  througli  the  netting  weighs  about  three  and  a  half  pounds,  and 
this  gives  an  idea  of  how  many  sparks  there  are  in  it  and  what  is  the 
w^eight  of  each  one. 

The  foreman  of  the  machine  shops  says,  that  it  would  be  just  as  ab- 
surd to  attribute  that  fire  to  the  sjiarks  emitted  from  that  engine,  as  to 
attribute  it  to  the  sparks  from  an  engine  in  England.  A  spark  emitted, 
he  says,  from  a  dwmond  stack  would  have  to  be  fired  out  of  a  gun  to 
reach  a  distance  of  forty  feet,  as,  there  is  no  weight  in  the  spark  to 
carry  it  that  distance,  and  no  coal  or  wood  spark  could  be  alive  on 
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reaching  that  distance.  ItB  fast  speed  tliruugh  the  air  would  cliill  a  coiil 
spark  before  reaching  that  distance^  and  wouhl  break  a  wood  simik  to 
at-om8. 

It  is  not  claimed  that  any  but  c<ml  was  used  in  this  case. 

The  master  mechanic  says,  that  sparks  might  go  behind  the  train  as 
far  as  a  hundred  feet,  but  could  not  set  anything  on  fire  beyond  that  dis- 
tance, and  that  he  does  not  think  that  it  is  possible  that  tlie  bam  in 
question  could  have  been  set  on  tire  by  sparks  emitted  fi*om  the  locomo- 
tive alluded  to,  supplied  as  she  was. 

Another  master  mechanic  corroborates  this  testimony,  resting  his  opin- 
ion on  facts,  also. 

The  chief  engineer  of  the  New  Orleans  Fire  Department  says,  that  he 
has  an  experience  of  twenty  years  in  combatting  and  extinguishing 
fires,  and  that  it  is  not  reasonable  to  suppose  that  a  spark  of  a  quarter 
of  an  inch  could  set  fire  to  anything  after  traveling  twenty-five  or  thirty 
feet  through  the  air,  and  that  a  locomotive,  running  at  such  speed  and 
the  wind  blowing  liard,  could  not  throw  sparks  alive  much  further. 

The  testimony  of  those  witnesses  is  unimpeached.  It  bear  the  sem- 
blance of  truth  in  all  of  it«  parts  and  cannot  be  considered  as  barren  of 
effect  or  suspicious,  simply  because  it  emanates  from  emplo^^ees  of  the 
company. 

The  discrepancy  between  the  testimony  of  two  of  plaintiff's  witnesses 
as  to  the  size  of  the  sparks  and  the  distance  through  wliich  they  wafted, 
and  tliat  of  other  witnesses  on  the  same  or  kindred  subjects,  is  easily 
accounted  for  and  reconciled  by  the  notable  and  recognized  circum- 
stances that,  owing  to  a  certain  optical  delusion,  the  size  of  a  light  and 
the  space  through  which  it  may  be  carried,  during  dnrkness,  are  by  a 
wise  dispensation  of  nature  invariably  magnified  to  considerable  dis- 
proportion. 

Were  it  true  that,  from  the  facts  proved  by  the  plaintiff,  namely  :  the 
passage  of  the  train,  the  emission  of  sparks  from  its  smoke  stack,  and 
five  minutes  afterwards,  the  ignition  of  the  bam,  a  presumption  arose 
that  the  fire  was  occasioned  by  the  sparks  emitted,  which  threw  the 
harden  of  contradiction  and  of  proof  of  proper  care  and  attention,  etc., 
on  the  company,  we  tlunk  that  the  testimony  thus  offered  has  effectually 
repelled  that  presumption  by  establishing  quite  the  reverse,  namely : 
the  taking  of  all  the  required  precaution  and  the  physical  imx)ossibility 
of  the  occorrence,  under  the  circumstances  charged. 

It  is  such  as  well  suggests  the  probability  of  fire  from  scmie  other 
cause,  which  may  be  imagined,  either  because  the  barn  was  exposed  to 
such  accident,  by  being  on  a  road  of  foot  and  vehicle  traveling,  or  was 
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in  charge  of  one  who  smoked  and  who  accidentally  or  without  noticing 
it^  might  have  been  instrumental  in  the  accident,  or  spontaneous  com- 
bustion, or  some  other  cause. 

Apart  from  these  considerations  may  it  not  well  be  asked :  whether 
the  plaintiff  was  not  guilty  of  contributory  negligence,  by  having  an 
opening  in  the  hay  house  towards  the  track  and  by  leaving  it  unclose<l, 
as  it  must  have  been,  if  the  fire  was  occasioned  by  some  external  cause, 
and  besides :  whether,  under  the  circumstances,  the  fact  of  the  plaintiff^s 
bam,  being  at  a  distance  within  wliich  it  could  be  set  on  fire  by  sparks 
from  locomotives  ( taking  his  theory  for  true  ),  the  maxim,  volenti  non 
Jit  injuria,  may  not  be  applied? 

A  close  exanunation  of  the  testimony  satisfies  us  of  the  identity  of 
the  smoke  stack  or  spark  arrester  referred  to  by  the  witnesses  with  that 
used  on  the  locomotive  in  question,  so  effectually,  that  we  deem  it  un- 
necessary to  discuss  that  matter  of  fact. 

We  conclude  that  the  defendant  had  just  cause  to  appeal. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  of  the  jury  be 
set  aside  and  the  judgment  upon  it  be  reversed  and  annulled  and  that 
tliere  now  be  judgment  in  favor  of  defendant  rejecting  plaintiff's  de- 
mand, with  costs  in  both  courts. 


\^  ^1  No.  10,213. 


110  i4o|  Mary  J.  Ashbey,  Tutrix,  vs.  Joseph  H.  Ashbey  et  al. 

11R  fiMl  ^^®  rijChtu  which  children  hare  aj^iust  their  8iir\'iving  father  or  mother,  for  their  shares  of 
commuuity  projicrty,  adjudicated  to  the  8ur\'iving  spotiHO,  aiid  whicli  ho  held  in  nsuftTict, 
*  muat  not  bo  confounded  with  the  rifi^hts  accruing  \o  thorn  by  reason  of  tlie  tutorship. 

The  action  for  account  of  the  usufruct  is  baiTt«<l  by  the  prescription  of  ten  years  only,  to  \m 
computed  from  the  termination  of  the  usufruct,    (/ochran  vs.  Violet,  38  Ann.  525. 

Courts  cannot  supply  the  plea  of  proscription,  which  must  be  pleaded  specially  and  dis- 
tinctly. 

An  averment  by  the  pleader  that,  in  the  same  matter  between  the  same  parties,  but  in  a  differ* 
ont  suit  and  in  another  court,  he  hail  plea<led  prescription,  is  not  sufficient  as  a  pica  in  the 
latter  case. 

The  character  of  an  action  must  be  determined  from  the  nature  of  the  relief  prayed  for.  A 
prayer  for  the  nullity  of  a  mortgage,  in  so  far  as  rt^lates  to  the  complaining  cnnlitor's 
rights,  characterizes  the  suit  as  a  revocatory  action. 

The  lapse  of  time  within  which  a  revocatory  action  must  be  brought,  is  not  a  term  of  pro- 
scription strictly  speaking ;  it  is  a  forfeiture  of  action  by  delay ;  and  not  affected  by  the 
rule  of  law  which  provides  that  prescription  does  not  run  againAt  minors.  Uence  the  rule 
of  Article  1087,  Civil  Code,  fixing  the  delay  of  one  year  as  a  forfeiture  of  the  right  of 
action  therein  conferred,  must  apply  to  minors  as  well  ns  to  persons  of  age. 

It  is,  therefore,  a  proper  plea  for  a  defendant  in  a  ii^vocatorj*  actiim  bnmglit  by  a  tutor  for  his 
ward,  as  judgment  cre<lit<»r  of  the  common  debtor. 

The  plea  caimot  be  affecte<l  by  an  action  as  oi>eratiug  a  sus])onsion  of  the  delay  prescrilied  by 
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law.  if  it  appears  that  such  action  was  dismissed  for  the  reason  that  the  party  who  had 
hroaght  it  had  no  interest  in  the  matt«r,  and  was  not  a  creditor  of  the  debtor,  whose  act 
was  assailed  as  being  a  fimadulent  preference  of  one  creditor  over  another. 
An  action  judicially  declared  to  be  a  nullity  can  produce  no  legal  effect. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J, 


J.  8.  &  J,  T.  Whitaker  for  Plaintift*  and  Appellee : 

1.  By  the  Code  of  1870  prescription  does  not  run  against  minors  unless  specially  mentioned. 
The  Code  of  1870  and  all  the  rules  upon  the  subject  require  that  tvM  effect  shall  be  given 
to  the  exceptional  and  subsequent  provisions  of  Articles  3522  and  3554,  taken  in  connec- 
tion with  Article  3541,  in  so  far  as  they  might  be  considerod  effected  by  the  anterior  and 
general  pro\isions  of  Article  1987. 

2.  When  plaintiff  alleges  a  fraudulent  transfer  of  property  to  his  prejudice  this  is  suflioient 
to  maintain  a  suit  to  annul  a  transfer.    28  Ann.  038. 

3.  A  mortgage  made  by  an  insolvent  to  his  children,  to.  the  prc^judice  of  a  creditor  having  a 
just  claim,  for  the  purpose  of  screening  all  his  property  from  pursuit  under  pretense  of  se- 
curing rights  long  prescribed  and  under,  false  statements,  in  said  act  of  mortgage,  of  the 
existence  of  a  judgment  by  a  competent  court  in  their  favor,  may  be  annulled  and  sot 
aaidc. 

4.  The  effect  of  a  Judicial  mortgage  in  favor  of  a  person  of  full  age  ceases  even  against  the 
contracting  parties  if  the  inscriptions  have  not  been  renewed  before  the  expiration  of  ten 
years  in  the  manner  in  which  they  were  first  made.    C.  C.  3360. 

5.  The  action  of  the  minor  against  his  tutor,  respecting  the  acts  of  the  tutor,  is  prescribed  by 
four  years,  to  begin  from  the  day  of  his  miyority.  C.  G.  362 ;  38  Aim.  529.  A  second  mar- 
riage puts  an  end  to  the  usufhict  of  property.    38  Ann.  529. 

6.  The  abjudication  to  minors  and  the  mortgage  resulting  from  it  does  not  settle  or  liquidate 
the  question  of  liability  of  tutor  to  his  children,  it  being  competent  for  him  to  show  in 
making  settlement  that  he  had  paid  the  debts  of  the  community  and  that  there  was  noth- 
ing due  to  the  minors.    2  Ann.  282 ;  12  Ann.  78 ;  34  Ann.  510. 

7.  In  a  suit  brought  by  majors  against  their  father  as  tutor,  it  is  competent  for  him  to  plead 
prescription  of  four  years,  and  an  intervener  in  said  suit  may  interpose  said  plea  if  ho  fall 
to  do  so.    8  Ann.  504  ;  37  Ann.  800. 

8.  Seixures  and  notice  interrupt  prescription  as  in  cases  of  executor^'  process.  33  Ann.  305 ; 
Article  2244  Code  Napoleon;  Marcade,  p.  134,  vol.  3. 

9.  A  suit  unsuccessful  on  final  decree  followed  by  another  between  the  same  parties,  or  sub- 
8t«ntially  the  same,  and  for  the  same  cause  of  action,  interrupts  the  prescription  of  ono 
year  if  the  first  was  brought  immediately  after  final  judgment  in  the  first  suit.  37  Ann. 
722  and  34  Ann.  413. 

A.  J,  Lewis  for  Defendants  and  Appellees: 

The  limit  of  one  year  to  the  revocatory  action,  provided  by  Article  1087  (1082),  R.  C.  C.  runs 
against  minors.    24  Ann.  211 ;  5  R.  85;  30  Ann.  20. 

Xo  suspension  thereof  is  produced  by  a  suit  brought  by  a  third  person,  said  by  this  Court  in 
30  Ann.  235.  to  be  the  only  plaintiff  and  to  have  had  no  interest  tlierein.    28  Ann.  412. 

The  acUadication  to  the  survivor  of  the  community  of  the  shares  therein  inherited  by  tho 
minor  children,  is  a  sale  and  not  a  mon«y  judgment.  21  Ann.  613 ;  25  Ann.  340 ;  5  Ann.  598. 

Such  acUudication  cannot  be  attacked  collatterally.    2  Ann.  304;  23  Ann.  17. 

By  it  the  common  becomes  the  father's  separate  property,  and  ho  owes  tho  minors  the  price, 
5  Ann.  508.  whereof  he  has  tho  usefruct,  which  is  prescribed  by  ton  years  from  its  termin- 
ation.   37  Ann.  224 ;  S  Ann.  121 ;  13  Ann.  350. 
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Prettcription  niUHt  bo  formaUy  plowl.  and  the  burden  of  proof  i%  on  liini  who  pleads  it. 

AVlien  the  niinor'o  rights  were  ihar  fixed  and  liqaidated  by  hucH  proceodingH  r^iiuUrly  had  in 
the  Probate  Court,  in  1857,  and  formally  Met  forth  in  a  notarial  act  and  in  a  judgment  of 
oourt,  both  recorded  promptly  at  that  date  in  the  mortgage  ofKce.  the  inncription  again 
made  aa  required  by  the  Coufltitntion  of  1868,  and  Act  No.  OTi  of  1860,  preaervod  the  legal 
mortgage  of  the  minorn,  who  were  Rtill  Huch  and  under  the  tutelage  of  their  father.  25 
Ann.  611 ;  34  Aun.  1041 :  35  Ann.  042^;  39  Ann.  222. 

The  minor'H  claims  lieing  thus  liquidated,  no  account  in  net^eMgary  where  they  make  no  addi- 
tional claim.  23  Ann.  361 :  24  Ann.  190 ;  12  M.  106 :  and  the  proscriptioas  of  four  and  ten 
years,  if  plead,  do  not  apply. 

The  prayer  of  the  petition  characterizet*  the  action.    5  li.  132  ;  20  Ann.  170. 

A  mortgage  granted  to  hia  children  by  the  father,  recognising  and  securing  their  claimA 
against  him  resulting  from  Huch  adjudication.  restM.on  a  sacred,  lawful  cause,  as  well  as  a 
natural  obligation.  To  be  attacked,  it  must  be  alleged  and  shown  that  the  entire  judicial 
proceedings  were  simulated  and  intended  to  defraud  creditors.  Where  plaintifl"s  petition 
and  evidence  aU  show  the  reality  of  the  minors'  rights  and  their  liqiudation  ki  1857,  at  a 
time  not  suspicious  and  when  their  father  was  in  prosperous  circumstances,  plaintiff  can- 
not attack  the  subsequent  recognition  by  the  father  of  such  debt  as  a  fh^ud.  4  L.  256 ; 
10  L.  363  ;  4  R.  408  :  12  R.  141  ;  26  Ann.  467  ;  12  Ann.  429  ;  R.  C.  C.  4750  (1752),  1000  (1894). 

Plaintiff's  judgment  may  b(«  reduced  by  way  of  defense,  as  well  as  by  direct  attack,  where  a 
payment  of  $1500  has  been  denied  but  subsequently  admitted  in  another  suit.  40  Ann. 
288;  32  Ann.  1248:  C.  C.  21  65  (2162) ;  2  Ann.  817:  15  Ann.  174,  526;  16  Ann.  294:  20  Ann. 
569 ;  25  Ann.  315. 

Armafid  PilU,  Curator  ad  hoc,  for  absent  Defendant: 

1.  TVhen  the  action  is  barred  by  prescription, 'a  natural  obligation  still  subsists,  and  is  a  suffi- 
cient consideration  for  a  new  contract.    Rev.  C.  C,  Articles  1758  and  1759. 

2.  Although  not  s{>  expressly  provided  for  by  law,  annual  prescription  runs  against  minors, 
not  only  when  found  conducive  to  the  preservation  and  alienation  of  immovable  property. 
5  Rob.  85,  Troplong,  de  la  Prescription,  No.  1038,  Duranton,  vol.  16,  No.  237,  but  also  when 
resulting  tVom  a  legislative  enactment,  which,  if  not  in  direct  t«nns,  yet  virtually,  derog- 
ates from  the  general  rule  of  Articles  3522  and  3554  of  the  Rev.  C.  Code,  and  thus  forms  an 
exception  thereto.  Rev.  C.  (J.,  Article  13;  24  Ann.  211 ;  Aubry  &  Ran,  vol.  2,  p.  335  and 
note  5. 

3.  The  term  of  one  year  mentioned  iu  Article  \9%1  of  the  Rev.  C.  C.  is,  strictly  speaking, 
less  a  species  of  prescription,  though  c^mimonly  so  called,  than  a  delay  of  forfeiture,  «n 
dHai  de  dieManee,  whereby  an  action  is  forfeited  by  the  mere  fact  of  its  not  having  been 
brought  within  the  period  prescribed  by  law ;  and  this,  without,  as  is  the  case  with  the 
creditor  in  the  matt«r  of  prescription,  any  presumed  negligence,  or  idea  of  renunciation, 
on  the  part  of  him  to  whom  the  action  belonged :  dieig  aetionit  exit  vel  obit.  Aubry  &  Rau, 
vol.  8,  p,  426,  No.  4. 

There  is  also  this  further  difference  between  prescription  and  delays  of  forfeiture,  that  the 
latter  run  against  all  persons  without  exception  :  majors,  minors  and  intei'dict^.  Aabr>-  d: 
Rau,  utnmprd.  Duranton,  vol.  21,  No.  290:  Troplong.  de  la  Prescription,  vol.  1,  No.  27  and 
vol.  2,  No.  1038 :  De  Fr6rainville.  de  la  Minorite,  vol.  1.  3.*>4 ;  Vazeille,  vol.  1.  258  and  vol.  2, 
268. 

4.  From  a  suit  brought  by  one  witliout  any  real  or  act;ual  interest  which  he  punuos,  and 
which,  therefore,  is  nothing  more  than  the  semblance  of  a  suit  —  a  mere  delucion— no 
legal  consequences,  such,  for  instance,  as  the  interruption  of  prescription,  can  be  made  to 
How.  C.  P.  Article  15 ;  Lebermau  6i  Co.  vs.  New  Orleans  and  Havana  Steamship  Com. 
pany,  28  Ann.  412 ;  Knoop  et  al.  vs.  Blaffer  et  al..  39  Ann,  29. 

The  civil  interruption  of  proscription,  or  of  a  delay  of  forfeiture,  and  which  interruption  pn»- 
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ceeda  fVom  execatory  pnicefw.  or  a  citatioo.  ia  dtricUy  limited  to  tlie  partita  betwpfMi  wlioiii 
the  act  of  interruption  hSH  taken  plac«,  to  the  absolute  excluiiion  of  all  otlior  pentouB,  ex- 
cept in  matteraof  solidarity,  indivisibility,  and  Hnretynhip:  d  perfond  ad  peruonam  non 
Jit  intemiptio.  pauivi  n«e  oetiBi.  Marcad^,  de  la  Prescription,  pp.  124  and  U7:  Laurent. 
CouTB  de  droit  61«mentaire,  vol.  4,  839. 


Tlie  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  This  is  a  revocatory  action  brought  by  the  tutrix  of  a 
judgment  creditor  of  the  defendant,  Joseph  Ashbey.  Its  object  is  to 
annul  a  conventional  mortgage  executed  by  said  Ashbey  in  favor  of  his 
flon,  Louis  Ashbey,  and  of  his  daughter,  Martha  B.  Ashbey,  wife  of 
William  P.  Healey,  and  intended  to  secure  them  in  an  indebtedness  of 
|6d06  19,  due  to  them  by  their  father  as  the  usufructuary  of  their  shares 
of  the  prox>erty  hitherto  belonging  to  the  legal  community  existing  be- 
tween their  said  father  and  their  deceased  mother. 

The  main  ground  of  attack  is  that  the  assailed  mortgage  was  fraudu- 
lently intended  to  defeat  plaintiff  tutrix  from  recovering  the  amount  due 
to  her  minor  child  in  her  judgment  against  Joseph  Ashbey,  who  owed 
nothing  to  the  mortgagees,  and  who  was  at  the  date  of  the  mortgage, 
helplessly  insolvent,  to  his  own,  and  to  the  knowledge  of  the  other  con- 
tracting x>arties. 

The  prayer  of  the  petition  is  for  the  nullity  of  the  mortgage,  in  so 
&r  as  it  relates  to  the  rights  of  the  complaining  creditor,  and  to  subject 
the  property  to  the  ranking  judicial  mortgage  of  tlie  minor,  who  is  the 
real  and  only  plaintiff  in  the  suit. 

The  defense  is  a  general  denial  and  the  plea  of  prescription  of  one 
year,  under  the  provisions  of  Article  1987  of  the  Civil  Code,  which  reads 
as  follows : 

^^  No  contract  made  between  the  debtor  and  one  of  his  creditors  for 
the  purpose  of  securing  a  just  debt,  shall  l>e  set  aside  under  this  sec- 
tion, although  the  debtor  were  insolvent  to  the  knowledge  of  the  cred- 
itor with  whom  he  contracted,  and  although  the  other  creditors  are  in- 
jured thereby,  if  such  contract  were  made  more  than  one  year  before 
bringing  the  suit  to  avoid  it,  and  if  it  contain  no  other  cause  of  nullit>' 
than  the  preference  given  to  one  creditor  over  another." 

Tlie  assailed  mortgage  was  executed  on  the  20th  of  May,  1885,  and 
the  present  action  was  brought  on  the  29th  of  March,  1887. 

The  judgment  of  the  District  Court  was  in  favor  of  plaintiff,  and  de- 
fendants appeal.  Under  our  understanding  of  the  plemlings,  the  issues 
presented  in  the  case  involve  the  discussion  of  the  three  following 
questions : 

1.    Did  Joseph  H.  Ashbey  owe  a  just  debt  to  his  two  children,  Louis 
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and  Martha  Ashbey,  in  May,  1885,  when  he  granted  them  the  mortgage 
assailed,  and  was  such  mortgage  merely  a  preference  of  one  creditor 
over  another  t 

2.  Are  the  provisions  of  Article  19vS7  of  the  Civil  Code,  which  limit 
the  revocatory  action  witliin  one  year,  applicable  to  minors  t 

3.  If  so,  has  the  plaintiff  done  any  act  which  suspends  the  ojHjration 
of  the  law  as  to  his  present  action  ? 

I. 

The  pertinent  facts  bearing  on  the  point  of  discussion  are  substanti- 
ally Jis  follows : 

The  succession  of  Martha  B.  Ashbey,  wife  of  Joseph  H.  Ashbey,  and 
the  mother  of  the  otlier  two  defendants,  was  opened  in  the  proper 
court  in  May,  1857,  at  wliich  time  both  of  said  defendants  were  minors. 

On  the  petition  of  Joseph  H.  Ashbey,  as  surviving  partner  in  com- 
munity, in  which  he  urged  his  claim  to  hold  in  usufruct  the  shares  of 
the  community  accruing  to  the  minor  children,  issue  of  the  marriage, 
and  in  which  he  prayed  that  their  int<»rest  aforesaid  be  a<yudicated  to 
him  at  the  price  of  inventory  thereof,  a  family  meeting  was  convene<l 
and  held  in  behalf  of  said  minors  to  deliberate  on  the  subject  matter. 

On  the  recommendation  of  the  family  meeting,  whose  proceedings 
were  duly  homologated,  judgment  was  rendei-ed  in  favor  of  the  prayer 
of  the  petitioner. 

The  judgment,  not  only  openit*»d  the  acljudication  as  prayed  for,  but 
it  liquidated  the  int<»rests  of  the  minors,  which  were  fixed  at  $5605  18, 
and  "remitt^id"  the  matter  to  a  designated  notary  public  in  order  to  com- 
plete the  adjudication. 

The  judgment  was  signed  on  January  2ii,  1858,  and  the  notanal  act, 
which  it  contemplated,  and  in  which  the  minors  were  represented  by 
their  under-tutor,  was  executed  on  the  2*}d  of  September  of  the  same 
year^  it  was  registered  in  the  proper  offi<!e  on  the  29th  of  the  same 
month. 

It  then  appears  that,  on  the  21st  of  April,  1885,  Louis  Ashbey  and 
Martha  B.  Ashbey  Healey,  who  had  become  of  age  and  who  had  left  the 
State,  brought  suit,  in  the  United  States  Circuit  Court,  against  their 
father,  for  judgment  in  the  sum  of  $o<)()5  18,  annexing  to  their  petition 
a  copy  of  the  notanal  act  just  referred  to,  and  which,  in  legal  effect, 
was  but  a  repetition  of  the  judgment  of  January  23,  1858,  by  which  their 
claims  against  their  father  had  been  determined  and  fixed.  In  that  suit 
Mary  J.  Aphbey  int<'rvened  in  her  own  right  and  as  the  natural  tutrix  of 
her  children,  for  the  purpose  of  resisting  iilaintiffs'  claim,  to  which  she 
interposed  numerous  ol)jections,  all  resting  on  a  claim,  which  she  was 
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then  pre«8iiig  in  a  State  Court,  against  Joseph  H.  Ashbey,  the  common 
debtor,  including  among  her  pleas  that  of  the  prescription  of  four  and 
ten  years  in  bar  of  plainti£fs'  right  of  recovery.  A  judgment  by  default 
was  rendered  against  the  defendant,  but  the  case  proceeded  no  further, 
and  it  is  yet  undecided,  the  default  having  never  been  confirmed. 

It  was  at  this  juncture  that  the  act  of  mortgage  between  Joseph  H. 
Ashbey  and  his  two  children  was  executed  on  the  20th  of  May,  1885. 

The  judgment  in  the  State  Court,  in  favor  of  Mary  J.  Ashbey,  Tutrix, 
VA.  Joseph  H.  Ashbey,  rendered  on  May  11,  1885,  and  which  was  held  in 
suspense  by  a  motion  for  a  new  trial,  was  not  signed  before  the  29th 
of  that  niontli. 

Hence  plaintiff  realized  the  necessity  of  removing  the  mortgage  of 
May  20th  as  an  obstacle  in  the  way  of  her  minor  son's  judgment,  and  to 
that  end  is  her  present  action. 

In  her  petition  herein  she  recites  some  of  the  facts  and  incidents  here- 
inal)ove  stated,  including  the  allegations  contained  in  her  petition  of  in- 
t<*rvention  in  the  Federal  Court,  and  she  attacks  the  mortgage  of  May 
20th  aA  a  fraud  against  her  minor  son,  and  as  a  fraudulent  de\'ice  to  de- 
feat her  son's  rights  under  his  judgments,  and  she  concludes  vnth  a 
prayer  for  a  decree  setting  tiside  said  mortgage,  and  deciding  it  to  be, 
**Ho  £%r  as  relates  to  petitioner,  tutrix,  etc.,  fraudulent,  null  and  void, 
revoking  said  mortgage  and  setting  it  aside  and  declaring  all  the  pro- 
perty mentioned  in  said  act  of  mortgage,  etc.,  to  be  subject  to  the  judg- 
ment of  petitioner  aforesaid,  etc.,  etc."  We  conclude  from  the  prayer, 
4A  ju«t  quoted,  that  the  suit  is  simply  the  revocatory  action  Jis  defined  in 
our  code. 

Hence  it  follows,  sis  already  stated,  that  the  tirst  point  of  investiga- 
tion is  to  ascertain  what  was  the  real  status  of  the  indebtedness,  if  any, 
c»f  Joseph  H.  Ashbey  to  the  mortgagees  at  the  date  of  the  mortgage. 

For  the  purposes  of  this  case,  under  the  restricted  issues  to  be  dis- 
cussed, it  is  unnecessary  to  determine  whether  the  mortgage  resulting 
from  the  judgment  of  adjudication  of  January  28,  1858,  had  been  pre- 
M^rved  by  inscrii)tion  and  timely  re-inscription.  No  claim  is  pressed 
under  tliat  mortgage.  The  vital  question  is  whether  the  indebtedness 
rewilting  from  the  judgment  was,  or  not,  iilive  at  the  date  of  the  mort- 
iznf^e  herein  aj^nailed. 

Tbe  fimdaniental  error  of  the  judgment  appealed  from,  the  reasons  of 
Hhifli  an*  made  part  of  their  brief  by  plaintiffs'  counsel,  consists  in  c<m- 
•^idering,  ai«  an  issue  in  the  case,  the  plea  of  prescription  of  ftmr  years, 
a#5  a  liar  to  any  claim  in  favor  of  Louis  and  Martha  Ashbey  against  their 
father,  growing  out  of  the  tutoi-ship. 
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In  thiA  casc^  plaintiff  hiis  entirely  failed  to  8et  up  any  plea  of  prescrip- 
tion at  all.  The  only  allumon  to  preocription,  in  iter  petitition,  la  eou- 
tJiined  in  the  recitnl  of  her  plemlin^g  as  intervenor  in  the  ciu*e  in  the 
Federal  Court.  There  the  plea  was  made,  an  hereinabove  stated,  Hud 
there  alone  it  is  entitle<l  to  consideration  and  discussion.  Couit«  cannot 
supply  the  plea  of  prescription,  C.  C.  34t):i,  and  a  statement  in  plead- 
ings that  a  plea  of  prescription  was  interposed  in  another  suit,  in  a  dif- 
ferent court,  although  between  the  same  parties,  and  affecting  the  same 
rights,  cannot  be  construed  as  a  sufficient  plea  in  the  action  under  con- 
sideration. 

The  next  error  of  the  judgment,  which  flows  as  a  corollary  from  the 
principal  or  main  fallacy,  lies  in  the  contention  that  the  indebtedness 
which  Ashbey  wa«  intending  to  secure  by  the  assailed  mortgage  grew 
out  of  his  tutorship  of  his  co-defendants.  From  the  mortuary  proceed- 
ings had  in  the  settlement  of  his  wife's  succession,  which  are  not  as- 
sailed, which  could  not  be  assailed  collaterally,  and  which  took  place  at 
a  time  not  suspicious,  it  clearly  appears  that  the  indebtedness  of  the 
father  t^)  his  children  grew  out  of  the  usufruct  of  their  shares  of  the 
community  property,  and  not  out  of  the  tutorship.  It  appears  from  the 
inventory  that  the  deceased  wife  and  mother  owned  at  least  one  piece  of 
sepai-ate  and  movable  property,  which  the  survivor  kept,  and  that  the 
estimated  value  of  that  property  did  not  figure  in  the  proceedings 
which  liquidated  the  minors'  interests  in  the  community. 

His  accountability  for  that  property  wtmld  result  ft'om  the  tutorship, 
but  as  regards  the  one-half  of  the  community  property,  his  liability 
gi-ows  out  of  his  usufruct,  and  it  hwn  been  fixed  by  the  judgment  of  Jan- 
uary 23,  1858,  as  a  debt  due  for  the  purchase  price  of  the  minors'  shares 
of  said  property,  which  he  withheld  under  the  law.  And  for  such  an 
account  the  prescription  of  ten  years  only  could  have  prevailed.  Coch- 
ran vs.  Violet,  38  Ann.  525. 

But  that  prescription  is  not  pleaded  in  the  case,  and  hence  it  cannot 
l)e  considered  as-  an  issue  under  the  pleadings.  And  it  is  very  doubtful 
whether  it  could  have  availed  plaintiff  even  if  it  been  specially  and  dis- 
tinctly pleaded  as  part  of  the  revocatory  action,  because  this  is  not  a 
case  in  which  the  children  are  seeking  to  enforce  liability  for  an  account 
of  usufruct  against  their  father,  either  adversely  to  him,  or  over  objec- 
tions by  intervention  of  his  cre<litors. 

The  rights  of  these  defendant-s  have  been  determined  by  a  solemn 
judgment ;  their  right  to  an  account  of  usufruct  has  been  repeatedly 
and  continuously  admitted  and  recognized  by  the  usufructuarj'  debtor, 
whose  mode  of  accounting  was  by  means  of  the  Act  of  May  20th,  1885. 
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8hoal<l  it  even  be  conceded  that  on  the  face  of  the  papers  the  claim  of 
defendants  wa8  prescribed,  there  was  no  legal  impediment  to  the  father's 
treating  the  indebtedness  as  a  natural  obligation,  which  is  recognized  in 
law  as  ji  sufficient  consideration  for  a  new  contract.  C.  C,  Art.  1758, 
i  3.  Art.  1759,  $  2 ;  Succession  of  Edniond  Dejean,  8  Ann.  505. 

The  new  contract  was  entered  into  on  the  20th  of  May,  1885 ;  it  is 
now  an  accomplished  fact ;  the  mortgage  which  it  created  is  anterior  in 
dat^  to  the  judicial  nioitgagQ  held  by  appellee.  Prescription  cannot  be 
attributed  a  retroactive  effect,  so  as  to  destroy  rights  which  were  duly 
revived,  even  if  apparently  extinct,  and  hence  the  pleii,  if  made,  could 
not  have  been  considered.  In  these  proceedings  those  rights  are  re- 
sisted a8  having  no  existence,  and  the  Jict  which  was  intended  to  secure 
them  is  attacked  as  fi-auduleut. 

For  want  of  countervailing  proof,  the  action  fails  in  so  far  as  their  exist- 
ence is  concerned.  Hence  flows  the  conclusion  that  the  claim  covered 
by  the  mortgsige  was  a  jmt  debt  witliin  the  meaning  of  the  Code. 

But  the  record  shows  that  the  debtor  was  insolvent  at  the  time,  as 
veil  to  the  knowledge  of  the  mortgagees  as  to  his  own,  that  the  mort- 
pige  was  intended  to  give  a  preference  to  his  children  over  the  com- 
plainuig  creditor,  and  that  the  latter  will  be  ir^jured  thereby  if  it  is 
r^iutained. 

Hence  the  act  was  open  to  his  attack,  as  <^onferring  sin  undue  prefer- 
enee.  and  hit}  action  must  l>e  maintained  unless  it  is  barred  by  the  lapse 
ot  one  year  as  provided  in  Article  1987  of  the  Code. 

II. 

And  tliat  brings  us  to  tlie  second  point  of  discussion  in  the  case. 

AppeUee's  contention,  which  was  adopted  by  the  District  Judge,  is 
tluit  the  delay  of  one  year  prescribed  by  Article  1987  of  our  Code,  on^ 
the  t^nbject  of  revocatory  action,  does  not  apply  to  minors,  against 
whom  preM.'ription  dm*8  not  nin,  under  thj:  textual  provisions  of  the 
(  mle.    Articles  :&22,  :J554. 

Tliat  pn>position  naturally  suggests  the  incjuiry  whetlier  the  delay 
ppeucribed  by  the  Article  is  technically  a  tenn  of  prescription  as  con- 
templated in  civil  law. 

Atroniing  to  that  system,  **  prescription  is  a  manner  of  ac<iuiring  the 
ownership  of  propc»rty,  or  discharging  debts,  by  the  effect  of  time,  and 
'jrider  the  conditi<iiis  regulated  by  law,"  Civil  Code,  Article  3457. 
t'«Mle  Napoleon.  Article  2219. 

The  eK*tence  of  prew*ription  is  that  the  party  who  invokes  it  as  a 
ntnedy,  then*by  acquires  the  ownership  of  proi)erty  or  is  thereby  dis- 
charged from  a  debt  or  obligation. 
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Now  ill  tlie  contract  lierein  assailed  by  the  revocatory  action,  the  de- 
fendants can  acquire  no  i>ropei'ty  or  be  discharged  from  no  debt  or 
obligation  by  and  through  the  lapse  of  one  year  which  they  pleiid  in  bar 
of  x>laii» tiff's  action. 

The  rights  of  mortgage  wliich  they  claim  were  acquired  by  the  Act  of 
May  20th,  1885,  and  the  indebtedness  to  be  secured  thereby,  accrued  to 
them  by  right  of  inheritance  from  their  mother^  and  was  li(iuidated  by 
the  judgment  of  January  23d,  1858. 

The  defendant,  Josei)h  H.  Ashbey,  cannot  be  benefitted  by  the  plea  ; 
his  liability  to  plaintiff,  the  minor,  is  fixed  by  the  judgment  of  May  29th, 
1885,  and  his  indebtedness  to  the  others  is  determined  by  the  a<'t  of 
mortgage  of  May  20th,  1885.  Under  any  event  his  property,  the  com- 
mon pledge  of  his  credit<n*s,  vnW  be  forfeited  to  him. 

The  only  advantage  which  his  co-defendants  can  derive  ft'om  the  plea, 
is  the  defeat  of  plaintiff's  right,  under  the  law,  to  inquire  into  their 
mortgage  riglits,  and  avoid  their  legal  effect.*  The  grant  of  that  right 
to  a  creditor,  known  as  the  revocatory  action,  is  coupled  wish  a  condi- 
tion, and  that  is  the  limit  of  time  within  which  it  must  Ik?  exercised. 

It  would,  therefore,  seem  that  the  lapse  of  time  thus  prescribed  by  the 
law  is  more  in  the  nature  of  a  term  of  forfeiture  than  a  term  of  prescrip- 
tion. Nothing  is  accjuired  V>y  the  lapse  of  time,  but  a  right  is  destroyed 
by  inaction  during  the  prescrilxnl  tinje. 

That  idea  must  have  i)revailed  in  the  minds  of  the  compilers  of  the 
Code,  and  of  the  legislators  who  adopted  it,  for  it  appears  that  the  rule 
of  law  under  discussion  is  not  to  be  found  in  the  Code  under  the  title  of 
*^  Frescri2)thn,^^  not  even  in  the  ])aragrai)li  of  the  section  which  treats  of 
the  i)rescriiition  of  one  year ;  but  it  is  t«>  Im;  found  under  the  title  of 
i^  Conveut'wnal  oblitjations,^''  and  in  the  section  entitled:  "What  con- 
tracts shall  be  avoided  by  persons  not  parties  to  them." 

But,  should  it  be  conceded  that  the  t^nn  or  limit  of  time  prescribed 
by  the  article  can  be  construed  as  meaning  technically  prcHcripHonj  it 
appitars  to  have  be<*n  the  clear  intention  of  the  framers  of  the  Code  not 
to  have  excepted  minors  from  the  effect  of  the  shortest  tenn  of  ])r€».8crii>- 
tion  as  established  in  our  law. 

Article  *J541  re^ids:  "The  prescription  mentioned  in  the  preceding 
article,  and  those  described  above  in  paragraphs  I  and  II,  run  again 8t 
minors,  and  interdi<'t'ed  i)ersons,  reserving,  however,  to  them,  their  re- 
course against  their  tutors  or  curators."  The  paragraphs  referred  to  are 
those  which  treat  of  the  prescriptions  of  "one  year"  and  4)f  "  tliree 
years."  Hence  it  is  that  this  court,  in  commenting  on  the  prescription 
of  one  year  as  a  bar  to  the  action  for  the  supplement  of  the  price  on  the 
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part  of  the  seller,  aiul  that  for  dinilDutioii  of  the  price,  etc.,  on  the  part 
of  the  huyer,  luider  the  provisions  of  Atricle  2474  (now  Article  2498)  of 
tlie  Code,  used  the  following  language :  "It  runs  against  minors  from 
tlie  day  of  the  sale.  *  •  *  TJiig  short  and  ahsolute  prescription 
was  found  conductive  to  the  security  and  alienation  of  immovable  pro- 
perty."    Sewell  vs.  WQlcox,  5  Rob.  85. 

These  considerations  ai>ply  with  great  force  to  the  revocatory  action, 
and  are  strongly  suggestive  of  the  wisdom  of  restricting  that  right  of 
action  witlun  a  short  space  of  time,  and  of  making  the  restriction  appli- 
cable to  all  persons,  without  the  slightest  discrimination  in  favor  of 
minors. 

It  is  of  the  very  esscjnce  of  the  reason  which  requires  a  short  term  for 
action  that  it  should  apply  alike  to  minors,  for  otherwise  the  object  of 
the  law  could  frequently  be  defeated.  It  is  easy  to  conceive  that  the 
minor,  who  is  the  real  plaintiff  in  this  case,  might  be  only  two  years  of 
Hffej  and  hence  the  matters  at  issue  herein  could  be  held  in  suspense  for 
nineteen  years,  during  which  tune  confiision  would  charaeterize  all  ques- 
tions connected  with  the  mortgage  rights  of  the  defendants  in  this  case. 
Such  a  construction  would  surely  not  be  "conductive  to  the  security  and 
alienation  of  immovable  property,"  and  would  defeat  the  precise  object 
contemplated  by  the  law-maker  when  he  restricted  the  right  of  action 
within  the  short  space  of  one  year. 

No  doubt  can  be  entert^iined  of  the  wide  distinction  which  exists  in 
our  system  of  laws,  between  the  rules  which  regulate  the  mode  of 
acqniring  right<s  by  the  lapse  of  time,  which  is,  strictly  si)eaking,  pre- 
Acription,  and  the  principles  which  govern  the  mode  of  circumscri- 
bing certain  judicial  actions  or  proceedings  ^vithiu  a  prescribed  limit  or 
rpaee  of  time. 

The  question  came  up  before  this  Court  in  the  case  of  Beaird  vs. 
Row,  34  Ann.  315,  in  which  one  of  the  parties  contended  that  the  modes 
of  interrupting  prescription  defined  in  the  Code  under  that  title,  could 
be  applied  to  tho  delay  for  appeals  as  fixed  by  law.  After  referring  to 
the  definitions  of  "  prescriptions  "  and  of  "  appeals,"  the  Court  siiid  : 

**  As  will  l>e  readily  seen,  one  is  a  rule  of  Jiction  prescribing  one  of 
the  modes  of  ac<|uiring  property,  or  of  discharging  debts,  the  4)ther  is  a 
nde  of  judicial  procedure  looking  to  the  correction  of  an  alleged  judi- 
cial error.  The  only  element  in  common  between  prescrijition  and  ap- 
peal is  that  of  time }  in  the  former  it  is  the  essential  element,  in  the 
latter  it  is  only  incidental,  and  intended  only  to  regulate  or  limit  the 
«erci«e  of  the  act." 

It  is  too  plain  for  argiunent  that  the  same  difference  exists,  and  that 


112  SUPREME  COURT  OF  LOUISIAXA. 

Ashbey  ts.  Ashbey  et  al. 

the  same  diBtinction  must  be  observed,  between  the  rules  which  govern 
prescription,  strictly  s|)eaking,  and  those  which  pre8cril)e,  the  lapse  of 
time  which  limits  the  exercise  of  the  right  of  the  revocatory  action. 

The  same  distinction  is  recognized  in  F'rench  jurisprudence,  as  shown 
by  the  writings  of  learned  commentators  on  that  system  whence  ours 
ha«  derived. 

Thus,  in  the  **  Droit  Civil  Fran^ais/'  by  Messrs.  Aubiy  and  Rau,  vol. 
8,  p.  426,  we  find  the  following  language  which  bears  directly  on  our 
present  discussion : 

'^  La  prescription  proprement  dite  se  distingue  facilement,  et  par  sa 
nature  meme,  des  dech6anc«s  resultant  de  Texpiration  des  d^lais  ac- 
cordes  par  la  loi,  par  la  convention,  on  par  le  juge,  soit,  pour  Texercice 
d'une  option  ou  d'une  faculty  quelcon(|ue,  soit  pour  le  paiement  d^une 
obligation  ou  Texecution  d^lne  condamnation.  II  ne  faut  pas,  non  plus, 
confondre  la  prescription  proprement  dite  avec  les  d^h^ances  qu'en- 
traine  Tecoulement  d^un  delai  pr<5flx  auquel  la  loi,  en  accordant  une  ac- 
tion, en  a  limits  Texercice."    *     •     • 

**  A  la  difference  de  la  prescription,  qui  est  susjtendue  en  faveur  des 
mineurs  et  des  uiterdits,  les  delais  emportant  dech6ance  courent  contre 
eux,  aussi  bien  que  eontre  les  majeurs  jouissant  de  leurs  droit*." 

**  C'est  k  ce  i>oint  de  vue  surtout  qu'il  importe  de  distinguer  les  dech6- 
ances  de  la  prescription  extinctive.''     (Note  16,  p.  427). 

We,  therefore,  feel  fully  warranted  to  conclude  and  to  hold  that  the 
lapse  of  time  prescriV>ed  by  the  article,  within  wliich  to  institute  the  re- 
vocatory action,  is  not  suspended  as  to  minors,  and  that  the  rule  fixing 
the  delay  was  proi)erly  invoked  by  the  defendants  in  this  case.  Hence 
the  present  action  came  too  late,  unless  appellee's  contention,  that  her 
previous  action   in   this  matter  operates  a  snsp<»nsion  of  the  rule,  is 

correct. 

III. 

That  contention  involves  the  third  question  in  this  case,  as  herein- 
above indicated.  In  that  connection  the  following  facts  are  of  record: 
On  the  •24th  of  August,  1885,  a  suit  was  brought  by  Mrs.  Mary  J.  Ashbey, 
who  therein  obtained  a  judgment  in  the  lower  (M)urt  annulling  the  mort- 
gage herein  assailed  as  a  fraudulent  preference  in  favor  of  the  defend- 
ants, Martha  H.  and  Lewis  Ashbey.  On  appeal  to  this  court  the  judg- 
ment thus  rendered  wa«  reversed  on  the  distinct  and  exclusive  ground 
that  Mrs.  Ashbev  had  n<i  inten'sts  in  the  premises,  not  l>eing  the  owner 
of  the  judgment  of  May  29,  1885,  rendered  in  favor  of  her  children. 
AshlM'v  vs.  Ashbev.  S9  Ann.  105. 
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Thifi  i«  the  action  wiiieh  Ir  now  held  up  a«  a  legal  interruption  of  the 
delay  fixe<l  by  law  for  the  revocatory  action. 

But  tlie  very  reason  for  which  her  action  was  dismiBsed,  to-wit,  her 
absolute  failure  to  show  a  real  and  actual  interest  which  she  was  then 
pursuing,  is  a  suflicient  answer  to  her  present  contention  as  tutnx,  rep- 
resenting her  minor  child,  in  whom  was  centered  the  right  of  action 
which  did  not  exist  in  her  personally. 

The  action  was  decreed  to  be  a  nullity,  and  it  is  clear  that  a  nullity  or 
nothing  can  pix>duce  no  legal  effect. 

In  the  case  of  Bertrand  vs.  Knox,  38  Ann.  350,  it  was  held  that  a  de- 
fendant sued  as  a  single  woman  and  thus  cited  could  not  be  brought  into 
court  by  the  service  on  her  of  an  amended  petition  alleging  that  she 
wsis  a  married  woman. 

A  citation  starved  on  her  in  a  different  capacity,  and  as  such  illegal, 
could  not  be  completed  by  the  mere  service  of  an  amended  petition  al- 
leging her  correct  status  or  real  capacity.  Liberman  vs.  Company,  28 
Aun.  412. 

In  the  case  of  Knoop  et  al.  vs.  Blaffer  et  al.,  39  Aun.  29,  it  was  held 
tliat  suit  against  the  same  defendants  as  directors  of  a  defuuct  bank,  by 
parties  who  were  dismiss(*d  for  want  of  personal  interest,  did  not  iuter- 
nipt  prescription.  The  Court  said  :  "  The  plaintiffs  in  that  case  were 
witliout  a  cause  of  action.  *  •  «  Prescription  is  stricti  juris  and 
cannot  be  eked  out  from  one  cause  to  another  by  analogy  3  neither  can 
the  legal  interruption  of  prescription." 

The  same  rule  applies  here ;  no  legjil  effect  can  flow  from  a  proceed- 
ing decreed  to  l>e  null  for  want  of  real  or  actual  intei-est  in  the  plaintiff 
therein.  The  delay  of  forteiture  was  not  interrupted  by  that  suit. 
Ashby  vs.  Ashby,  .•J9  Ann.  105. 

Hence  the  pre.s«»nt  action  is  defciited  by  the  plea  herein  inti^rposed  by 
the  defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  Jip- 
pealed  from  be  annulled,  avoided  and  reversed  -,  and  it  is  now  ordered 
that  plaintiff's  demand,  as  tutrix  of  the  minor,  William  H.  Ashbcy,  be 
rejected,  and  that  her  au'tion  lie  dismissed  with  costs  in  both  courts. 

Rehearing  n*fnsed. 


No.  10,202. 

I  41  iidi 
rxiOK  Natioxat.  Bank  of  New  Orleans  vs.  Mus.  Eugenie  Foustall,    |  52  ««| 

Widow  of  V.  Choppin.  jiosjoi 

1.    Tfa«  »QbM«)n«fiit  hoId(*r  of  a  proniiiMury  iioU>,  executed  by  a  mother  in  hor  iiuliviflual  capa- 
city, cannot  recover  the  tuawd  from  the  minor  <;bUclreu  of  thu  maker,  on  the  ground  that 
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the  money  borrowed  on  such  note  was  used  for  the  support  of  said  minors  or  for  the  ^rv 
servation  of  their  properties.  Such  holder,  ha\'iug  been  no  party  to  tlie  original  transac- 
tion, acquired  the  notes  with  only  the  rights  and  obligations  imported  by  their  plain  tonor, 
and  has  no  oonoem  with  the  use  which  the  maker  made  of  the  money  loaned. 
2.  A  tutor  is  pn^ibitod  from  borrowing  money  for  the  min<n«  without  Judicial  authority 
based  on  the  advioe  of  a  family  meeting.  A  contract  of  loan  entered  into  by  the  tutor, 
without  authority,  is  not  binding,  as  such,  on  the  minors ;  nor  will  an  action  ex  aquo  ct 
bono,  lie  therefor,  against  the  minors,  on  the  ground  that  the  money  borrowed  was  used  for 
their  support,  unless  it  can  be  repaid  out  of  their  revennos ;  nor  on  the  ground  that  it  was 
used  for  the  preservation  of  their  property,  without  clear  proof  that  such  use  enured  to 
their  benefit. 

APPEAL  from  the  Twenty-second  District  Court,  Parish  of  St.  James. 
I>ii/«/,  J. 


Carletmi  Hunt  for  Plaintiff  and  Appellant. 

Piigh  &  Ldmbremont  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fbnner,  J.  In  1878,  the  "  Home  Plantation  "  belongcMl  in  indi vision 
to  Mrs.  Eugenie  Choppiu  and  her  five  children,  Fernand  Choppiu,  Mrs. 
Robert  Dugu^,  Edward  Choppiu,  Forstall  Choppin  and  Louis  H.  Choppiu. 
The  three  last  were  minors  under  the  tutorship  of  their  said  mother. 

On  March  14th,  1878,  Mi*8.  Choppin  and  her  two  major  cluldi*en,  Fer- 
nand and  Mrs.  Dugu^,  acting  solely  in  their  individual  capacities,  exe- 
cuted certain  promissory  notes  secured  by  an  act  of  mortgage.  The  act 
recites  that  the  parties  aforesaid  "are  indebted  unto  Charles  W.  Cam- 
mack  iu  the  sum  of  $20,000,  amount  of  a  loan  which  they  have  this  day 
received  from  him,  for  which  they  have  given  their  promissory  note«, 
et€.,  *  ♦  and  in  order  to  secure  the  payment  of  said  notes,  the  said 
Mrs.  Choppin,  Fernand  Choppin  and  Mrs.  Dugue  hereby  specially  mort- 
gage *  *  all  their  respective  right,  title  and  interest  in  and  to  tlie 
plantation  called  the  '  Home  Place.' " 

Nothing  in  the  notes  or  acts  indicates  that  the  parties  assumed  or  in- 
tended to  act  for,  or  to  bind,  anybody  but  themselves,  or  to  mortgage 
any  property  except  their  own  respective  interest-s  in  the  "Home  Place." 

The  Union  Bank,  which  does  not  appear  to  have  had  any  connection 
with  the  transactions  between  these  parties,  liaving  subsequently  be- 
come the  holder  and  owner  of  six  of  the  notes,  brings  the  pi'esent  ac- 
tion, not  only  against  the  makers  thereof,  but  also  against  three  minor 
cliildren  of  Mrs.  Choppin  (now  become  majors)  and  seeks  to  recover  a 
judgment  in  solido  against  them  all  with  mortgage  on  the  whole  "  Home 
Place." 
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The  baaift  for  this  deiaand  against  the  minors  is  tho  allegation  that 
*'said  notes  were  given  for  supplies  and  advances  furnished  the  Home 
Place  Plantation,  which  belonged  to  Mrs.  Choppin  and  all  her  said  chil- 
dren ;  •  *  that  the  minors  were  represented  by  their  motlier  in  her 
capacity  as  natural  tutrix  j  that  it  was  absolutely  necessaiy  to  incur  said 
indebtedness  for  the  support'  of  said  minors,  and  for  the  cultivation  and 
preservation  of  t))eir  property,  and  that  said  supplies  and  advances  were 
employed  for  the  preservation  of  said  property  and  enured  to  the  l)enefit 
of  said  minors.'^ 

There  was  judgment  in  the  court  below  against  the  makers  of  the 
notes,  with  mortgage  on  their  int^erests  in  tlie  plantation  (of  which  there 
is  no  complaint)  and  rejecting  the  demand  against  those  who  were 
minors.     Tlie  bank  appeals. 

It  is  difficult  to  understand  what  right  the  bank  has  to  set  up  any 
claim  against  these  minors.  Her  suit  is  upon  negotiable  pix)missory 
notes.  She  propounds  no  rights  except  such  as  are  based  on  her  being 
holder  and  owner  of  said  notes.  She  never  had  any  dealings  with  the 
minors  or  with  any  person  professing  or  purporting  to  represent  them. 
They  are,  as  to  her,  perfect  strangers.  She  actjuired  the  notes  with  the 
rights  and  obligations  imported  by  their  plain  tenor  and  by  the  tenor  of 
the  act  of  mortgage  securing  them — and  no  more.  It  is  not  alleged  that 
Mrs.  Clioppin  acted  for  or  intended  to  bind  them  by  her  signature  to 
these*  notes,  and  there  is  not  a  word  of  proof  to  that  effect.  All  that  is 
daiuied  is,  that,  after  the  notes  were  executed,  the  money  received 
therefrom  wa«  used  for  the  benefit  of  the  minors  and  their  property. 
What  concern  has  the  bank,  as  subsequent  holder  of  these  notes,  with 
the  disposition  of  these  proceeds  t 

If  Mrs.  Clioppin  had  signed  the  notes  in  her  capacity  as  tutrix,  though 
without  autliority,  or  if  the  notes  had  been  given  in  the  course  of  some 
dealing  between  the  bank  and  herself  acting  as  tutrix  and  for  some  debt 
arising  from  such  dealing,  and  though  signed  by  her.  only  individually, 
yet  obviously  intended  to  buid  tlie  minors,  the  following  cases  quoted  by 
the  learned  counsel  might  apply,  and,  on  the  requisite  proof  of  benefit 
to  the  minora,  they  might  ex  wquo  et  bono  be  held  bound.  Succ.  of  John- 
son, 4  Ann.  253 ;  Leonard  vs.  Hudson,  12  Ann.  840 ;  White  vs.  McDow- 
ell, 4  Ann.  543. 

Bat  in  tliis  case  the  bank  had  no  dealings  with  the  tutrix  or  the 
minors,  and  has  simply  acquired  individual  notes  of  the  parties  thereto 
for  money  lent  to  them,  not  purporting,  in  any  manner,  to  affect  the 
minors.    She  has  acquired  no  rights  against  the  lattev*    Paniell,  Neg. 
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Inst.,  ^  303;  Daniels  vs.  Huniliani,  2  La.  245;  Cragin  vs.  Lowell,  109  U. 
S.  198;  127  U.S.  603. 

On  other  grounds,  however,  even  if  Mrs.  Choppin  had  signed  the 
notes  as  tutrix,  the  proof  would  fail  to  make  out  a  case  i^ainst  Uw 
minors. 

Article  353  of  the  Code  prohibits  the  tutor  from  borrowing  money 
for  the  minors  without  judicial  authority  based  on  the  advice  of  a  family 
meeting. 

So  far  as  this  money  is  said  to  have  gone  to  the  support  of  the  minors, 
it  cannot  be  recovered,  because  Article  350  provides  that  the  expenses 
incurred  for  the  minor  cannot  exceed  his  revenues.  Such  expenses, 
when  incurred  without  authority,  cannot  be  recovered  out  of  the 
minor's  capital,  as  is  here  attempted.  As  for  the  aUegation  that  the 
money  was  employed  in  the  preservation  of  the  minors'  property,  that 
can  give  no  basis  for  recovery  except  to  the  extent,  and  on  the  ground, 
.  that  It  enured  to  the  benefit  of  the  minor,  and  that  he  cannot  be  per- 
mitted to  enrich  liimself  at  another's  expense. 

The  evidence  here  shows  that  the  cultivation  of  the  plantation  in 
which  the  money  was  used  resulted  in  a  loss  every  year  and  did  not, 
therefore,  enrich  the  minors  or  enure  to  their  benefit. 

**The  tutor  is  prohibited,  under  the  wise  provisions  of  our  law,  from 
borrowing  money  on  behalf  of  minors.  If  their  support,  or  the  pre- 
servation of  their  property  require  an  expenditure  beyond  their  reve- 
nues, it  is  the  duty  of  the  tutor  to  cause  to  be  convened  a  family  me  et- 
ing,  to  deliberate  upon  the  propriety  of  making  a  loan.  In  the  absence 
of  such  authority,  the  tutor  can  make  no  contract  binding  as  such, 
which  creates  an  indebtedness  on  the  part  of  his  wards.  Those  who 
deal  with  tutors  acting  on  behalf  of  minors  do  so  at  their  peril."  Payne 
vs.  Scott,  14  Ann.  760;  Urquliart  vs.  Scott,  12  Ann.  674.  See  33  Ann. 
355;  32  Ann.  907,  100;  23  Ann.  421;  22  Ann.  296;  21  Ann.  375. 

Judgment  aflirmed. 


No.  9,443. 
141  lie;     GoMiLA  &  Co.,  V8.  John  T.  Milliken— Kelhor  Bros.,  Garnishees. 

1106    187 

1.  An  objeotiou  to  the  effect  of  aoitation  and  to  its  sufficiency  to  bring  an  absentee  into 

court,  as  a  garnishee  in  an  attachment  suit,  is  substantially  an  exception  to  the  jurisdic- 
tion of  the  court  ratione  personce ;  and,  to  bo  availing,  it  must  be  formally  presented  in 
limine,  and  by  way  of  exception,  and  must  be  passed  upon  by  the  court,  or  the  okjection 
will  be  considered  to  have  been  waived 

2.  It  has  been  the  uniform  and  consistent  ruling  of  our  predecessors,  and  of  this  Court,  since 
the  decision  of  Phipps  vs.  Snodgrass,  31  Ann.  88,  that  an  exception  to  the  JurisdicUou  of 
the  court  ratUnu  persoiux  must  be  taken  in  limine. 


NEW  ORLEANS,  FEBRUARY,  1889.  117 

Gomlla  &  Co.,  vs.  Milliken. 

3.  Under  the  jarisprndence  of  this  Coart  interpreting  onr  Code  of  Practice,  the  hour  of  the 
day  at  which  an  attachment  is  levied,  is  taken,  as  deteimining  the  priority  in  court  of  the 
privilege  conferred  thereby,  in  respect  to  others  levied  npon  the  same  day. 

4.  A  party  having  entered  into  four  dittinct  cmd  teparaU  corUraett  for  the  delivery  of  a 
specified  quantity  of  com  to  another,  at  different  dates,  completes  and  fnlfllls  the  tvo 
first  maturing,  and  defaults  on  the  other  two,  subsequently :  Hdd  that  the  contractor  is 
entitled  to  payment  of  the  price  at  the  instant  qf  complete  ftUfiUment  qf  two  and  the  amount 
due  him  could  be  legally  ganiisheed  by  his  creditors ;  and,  that  the  contractor  could  not 
hold  same  for  his  reimbursement  for  the  loss  of  profits  on  the  two  remaining  contracts, 
which  is  occasioned  by  the  contractor's  default  subsequently. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Eightar,  J. 


J.  Ward  Gurley,  Jr,,  for  Plaintiffs  and  Appellees. 

Farrar,  Jonas  and  Krutschnitt  for  Garnishees  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  claim  of  the  plaintiffs  against  Milliken  is  for 
$6200,  with  8  per  cent  interest  from  the  27th  of  February,  1883,  and 
based  npon  a  default  on  a  contract  for  the  delivery  of  62,000  bushels  of 
com  at  New  Orleans,  on  the  date  named  above. 

They  represent  that  said  corn  was  actually  laden  for  shipment  to  them 
— 35,000  bushels  on  the  barge  Brookbank,  and  27,000  bushels  on  the 
barge  Bessemer  —  on  the  Ohio  river,  at  or  near  Paducah,  Ky.,  in  Janu- 
ary, 1883,  and  that  same  was  actually  sliipped  to  them ;  but  the  defend- 
ant sent  the  bills  of  lading  to  Kehlor  Bros.,  of  St.  Louis,  to  whom  he 
had  contracted  to  sliip  corn,  and  that  they  retained  them,  and  clahned 
to  liave  purchased  the  com  on  their  own  account.  They  represent  that 
they  had  purchased  said  corn  of  defendant  for  the  fulfillment  of  other 
contracts,  and,  in  consequence  of  said  failure  on  the  part  of  defendant 
to  deliver,  they  were  coerced  to  purchase  other  corn  on  an  advanced  and 
rising  market,  and  a  heavy  loss  was,  thusly,  entailed  upon  them,  and 
which  they  place  at  the  sum  stated  above. 

As  the  defendant  was  a  citizen  of  St.  Louis,  Missouri,  their  suit  was 
commenced  by  an  attachment,  whereby  they  sought  to  reach  certain 
fundjR,  supposed  to  be  in  possession  of  Petit  and  Lawler,  of  the  City  of 
New  Orleans,  as  the  agents  of  Kehlor  Bros.,  of  St.  Louis.  Conse- 
quently, plaintiffs  caused  Petit  and  Lawler,  as  agents,  to  be  cited  and 
made  garnishees  on  the  27th  of  February,  1883,  and,  as  such,  pro- 
pounded to  them  certain  interrogatories.  On  the  14th  of  May,  1883, 
Kehlor  Bros,  and  J.  B.  M.  Keldor  were  cit«d  personally  as  garnishees, 
also,  and  the  same  interrogatories,  substantially,  were  propounded  to 
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them.  On  the  2l8t  of  May,  1883,  Kehlor  Bros,  and  J.  B.  M.  Kehlor 
in  person,  made  answers  to  the  interrogatories,  denying  any  indebted- 
ness to  tlie  defendant,  and  the  possession  of  any  property  or  money  ot 
his.  On  the  25th  of  March  previous,  and  on  tlie  26th  of  May  subse- 
quent. Petit  and  Lawler,  as  agents  of  Kehlor  Bros.,  filed  like  answers. 
On  June  8th,  1883,  plaintiffs  took  a  rule  on  tlie  garnishees  to  show  causi*. 
why  their  answers  should  not  be  declared  untrue  and  judgment  rendered 
against  them  accordingly. 

During  the  pendency  of  these  proceedings  the  defendant  confessed 
judgment  in  plaintiffs'  favor  for  the  full  amount  claimed,  and  final  judg- 
ment was  thereon  rendered  and  signed  in  this  cause. 

Upon  the  traverse  of  the  answers  of  the  garnishees  t^iere  was  quite  a 
protracted  trial,  and,  after  hearing  a  large  number  of  witnesses,  and  ex- 
amining quite  a  multitude  of  documents  and  accounts,  the  learned  judge 
of  the  lower  court  rendered  a  judgment  against  Kehlor  Bros.,  setting 
their  answers  aside,  and  decreeing  them  to  pay  to  tlie  plaintiffs  the 
sum  of  $4442  17,  with  5  per  cent  interest  from  the  8th  of  June,  1883, 
the  date  plaintiffs^  rule  was  filed. 

It  is  from  this  judgment  that  Kehlor  Bros.,  garnishees,  prosecute  this 
appeal. 

I. 

An  objection  is  pressed,  in  argument,  to  the  effect  that  plaintiffs' 
prayer  is  that  Petit  and  Lawler,  agents  of  Kehlor  Bros.,  be  cited  as 
garnishees,  and  that  the  judge  a  quo  directed  garnisliment  process  to 
issue  against  Petit  and  Lawler,  personally,  and  not  as  agents,  and  that 
citation  issued  conformably  thereto,  could  not  bring  Kehlor  Bros,  into 
court,  and  hence  the  garnishment  of  February  27th,  1883,  must  fall. 

Conceding  this  to  be  the  state  of  the  record,  no  advantage  can  result 
to  the  garnishees,  the  x)arties  urging  the  objection,  l)ecause  it,  also,  ap- 
pears from  the  record  that,  as  agents,  Petit  and  Lawler  twice  answered 
the  interrogatories  that  were  propounded;  and  they  are  included  in 
plaintiffs'  rule  to  traverse.  It,  likewise,  appears  that  the  trial  of  this 
rule,  from  start  to  finish,  was  proceeded  with  as  thougli  Kehlor  Bros, 
were  parties  thereto. 

Simplified,  the  objection  is  to  tlie  effect  of  a  citation,  and,  it  being  de- 
fective and  insufficient,  the  court  was  without  jurisdiction  ratione  per- 
some.  It  has  l)een  the  unifonn  and  consistent  jurispnidence  of  this 
Court,  since  Phipps  vs.  Snodgrass,  31  Ann.  88,  that  such  an  objection 
must  be  formally  taken,  in  Umhw,  and  by  way  of  exception,  and  passed 
uiM>u  by  the  court  before  answer  is  filed. 

In  the  case  of  Jacobs  vs.  Frere,  28  Ann.  625,  cited  and  relied  upon,  is 
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of  the  old  regime,  and  was,  in  effect,  overruled,  quite  as  well  as  tliose 
cases  which  are  enumerated  in  the  one  just  quoted  and  those  mentioned 
in  Marques  vs.  Le  Blanc,  29  Ann.  194,  and  Scholl  Bros.  vs.  Webre,  30 
Ann.  595. 

It  is  too  late  for  such  an  objection  to  be  made  now,  particularly  by 
way  o€  argument. 

11. 

On  the  merits,  the  only  question  presented  by  this  voluminous  record 
of  1800  pi^^,  is,  what  was  the  state  of  accounts  between  Milliken,  the 
defendant,  and  Kehlor  Bros.,  garnishees,  on  the  27th  of  February,  1883, 
when  the  citation  was  served. 

The  discussion  of  this  question  cannot  be  better  prefaced  than  by  a 
brief  stutement  or  outline  of  the  several  contracts  of  these  parties,  amd 
of  their  acts  and  transactions  thereunder. 

It  appears  firom  the  record  that  the  defendant,  John  T.  Milliken 
made,  in  the  city  of  St.  Louis,  several  contracts  to  deliver  com  /.  o.  &. 
in  New  Orleans,  to  the  agents  of  Kehlor  Bros.,  garnishees,  on  account  of 
which  contention  has  arisen  in  regard  to  the  balance  due  Milliken  in  the 
garnishee's  hands. 

Those  contracts  were,  substantially,  of  the  following  tenor,  viz : 

Firft :  On  the  26th  of  December,  1882,  the  defendant  contracted  to 
deliver  to  Kehlor  Bros.,  50,000  bushels  of  No.  2  white  com,/,  o.  &.,  in 
New  Orleans,  on  the  26th  of  February,  1883,  at  56  cents  per  bushel,  they 
engaging  to  advance  51  cents  per  bushel,  on  bills  of  lading  and  insur- 
ance certificates  annexed. 

8ec&nd :  On  the  12th  of  January,  1883,  the  defendant  contracted  to 
deliver  to  Kehlor  Bros.,  50,000  bushels  of  No.  2  mixed  com,  /.  o.  5.,  in 
New  Orleans,  on  the  26th  of  Febmary,  1883,  at  56  cents  per  bushel,  they 
agreeing  to  advance  53  cents  per  bushel— the  defendant  "  retaining  the 
privilege  of  substituting  No.  2  white  mixed." 

Tfdrd:  On  the  15th  of  January,  1883,  the  defendant  like^Ti8e  con- 
tracted to  deliver  to  Kehlor  Bros.,  30,000  bushels  of  No.  2  mixed  corn 
at  56  cents  per  bushel,  /.  o.  5.,  in  New  Orleans,  on  the  15th  of  March, 
1883,  they  agreeing  to  advance  53  cents  per  bushel  upon  a  St.  Louis  in- 
Kpection,  or  50  cents  on  a  New  Orleans  inspection. 

Fourth :  On  February  Ist,  1883,  the  defendant  likewise  contracted  to 
deliver  to  Kehlor  Bros.,  50,000  bushels  No.  2  white  mixed  corn,  at  58 
cents  per  bushel,  /.  o.  6.,  in  New  Orleans,  on  the  3l8t  of  March,  1883, 
they  agreeing  to  advance  55  cents  per  bushel. 

Tlie  total  amount  of  com  deliverable  by  the  defendant  under  all  of 
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these  contracts    was  180,000    bushels,  and  under  his    contnvct    with 
Gomila  &  Co.,  ^,000. 

For  the  fulfillment  of  the  three  contracts  matured  on  the  27th  of 
February,  1883,  the  defendant  had  purchased  from  farmers  in  Ken- 
tucky and  Illinois,  along  the  Ohio  river,  and  in  tlie  vicinities  of  Mount 
Vernon  and  Paducah,  a  quantity  of  corn,  in  the  month  of  January, 
1883,  and  with  it  certain  barges  were  laden  for  shipment  to  New  Or- 
leans; and  those  barges  were  combined  together  into  a  tow,  which  the 
steamer  Raven  carried  to  New  Orleans,  at  which  place  she  arrived  on 
the  27th  of  February,  1883,  in  ample  time  to  make  Fc^bruary  deliveries 
for  foreign  exportation. 

There  seems  to  be  no  question  of  the  timeliness  of  this  delivery,  as  it 
clearly  appears  that  delivery  was  made  directly  from  the  Raven^s  tow 
into  the  out-bound  steamer  Henry  Anning,  and  that  the  iirocess  of  de- 
livery was  continued  until  12  o'clock  m.,  on  the  night  of  February  28th , 
1883,  and  that  it  was  at  that  time,  suspended,  on  account  of  a  want  of 
adequate  sldp-room. 

There  were  five  barges  which  constituted  the  Raven's  tow,  and  their 
names  were,  respectively,  Bessimer,  Brookbauk,  North,  Crescent  City 
and  H.  B.  Smith. 

It  appears  that,  upon  each  of  these  barges,  there  was  a  shortage  in 
the  quantity  of  corn,  when  a  comparison  is  made  with  their  bills  of 
lading. 

The  following  statement  substantially  exhibits  the  different  amounts 
that  were  actually  delivered,  or  the  shortage  supplied  as  the  equivalent 
of  a  delivery  under  contract,  viz  ; 

Per  barge  Bessemer 33,074  21-56 

Per  barge  Brookbank 25,479  26-56 

Per  barge  North 21,000 

Per  barge  Crescent  City 12,674  11-^6 

Per  barge  H.  B.  Smith 5,385  35-^56 

The  aggregate  amount  being 97,614  31-56 

In  addition  to  these  deliveries  there  was,  of  the  cargo  of  the  Crescent 
City,  5583  12-56,  which  were  alleged  to  have  been  damaged  in  transit  j 
and  of  the  cargo  of  the  H.  B.  Smith  there  \vere  10,924  J38-56  bushels, 
likewise;  alleged  to  have  suffered  damage  in  transit. 

These  two  qimntities  amount  to  16,727  38-56. 

This  damaged,  or  condemned  corn,  did  not  constitute  a  part  of 
Milliken's  delivery,  under  his  contract,  because  it  was  rejected  by  Kehlor 
Bros.'  agents,  Petit  and  Lawler,  as  not  coming  up  to  the  requisite  grade, 
—  No.  2.     Consequently  it  did  not  pass  through  the  elevator  on  ship- 
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lioard,  but  was  placed  in  a  bin  to  itself,  was  subsequently  surveyed  and 
condemned,  and  passed,  irregularly,  into  tlie  possession  of  Kehlor 
Bro«.,  and  was,  by  them,  disposed  of  for  their  own  account.  A  reason 
for  this  will  appear  in  a  subsequent  part  of  this  opinion. 

Tlius,  it  appears  that  there  came  into  the  possession  of  Kehlor  Bros. 
— including  shortages  accounted  for  — 114,34218-^56  busliels  of  corn; 
that  the  actual  amount  sliipped  was  115,790;  and  that  the  shortages,  not 
accounted  for,  aggregated  14437  33-56. 

With  regard  to  these  figures  and  data  tliere  is,  practically,  little  differ- 
once  of  opinion ;  but  there  is  quite  a  serious  disparity  of  opinion  as  to 
the  proper  deduction  to  be  made  from  them,  and  the  surrounding  cir- 
cumstances, which  were  detailed,  at  great  length,  by  different  wit- 
nesses —  and,  particularly,  with  reference  to  their  effect  upon  Milliken's 
rights  and  liabilities,  in  respect  to  the  garnishees  and  plaintiffs,  and  his 
balance  in  the  former's  liands,  at  date  of  seizure. 

Therefore,  it  becomes  necessary  to  state  these  opposing  views,  as  con- 
cisely as  practicable,  because  it  is  upon  a  correct  solution  of  them  that 
the  most  difficult  problem  in  this  case  depends. 

The  District  Judge  held — and  we  state  his  view  because  the  appel- 
lees rest  exclusively  upon  it — in  effect,  that  the  97,614  31-56  bushels  of 
corn,  which  were  discharged  from  the  Raven's  tow,  were  delivered  to 
Kehlor  Bros,  under  the  defendant's  first  two  contracts,  which  matured  on 
the  27th  of  February,  1883,  and  to  be  paid  for  at  56  cents  per  bushel ; 
that  the  16,727  38-56  bushels,  which  were  alleged  to  have  been  damaged 
in  transit,  were  not  delivered  under  any  contract,  but  having  been  taken 
passeMsion  of  by  Kehlor  Bros.,  and  sold  for  their  own  account,  they  must 
be  settled  ux>on  a  different  basis ;  and,  that  a  sufficient  amount  of  the 
proceeds  l^eing  first  applied  to  the  payment  of  the  defendant's  shortage 
of  2387  19-56  bushels,  the  residue  should  be  credited  to  Milliken's 
account  as  of  the  date  February  27th,  1883. 

His  theory,  as  to  the  method  of  making  this  settlement,  is  that  the 
claim  st^t  up  by  Petit  and  Lawler  with  regard  to  the  damage  which  this 
lot  of  com  had  sustained,  having  been  made  known  to  defendant,  he  in- 
structed Kehlor  Bros,  to  sell  all  that  did  not  come  uj)  to  grade  No.  2,  in 
the  New  Orleans  market,  and  credit  him  with  the  proceeds ;  and,  inas- 
much as  that  class  of  com  had  advanced  in  the  market,  he  charged 
Kehlor  Bros.,  in  settlement,  68  cents  per  bushel — holding  tliat  the  proof 
did  not  sanction  the  charge  of  damage,  and  that  they  were  responsible 
for  tlie  current  market  vjvlue  in  New  Orleans,  at  the  date  of  their  api)ro- 
priation. 

His  theory  is,  further  to  the  effect,  that  plaintiffs'  garnishment  of 
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February  27th,  1883,  held  tlie  entire  proceeds  of  the  Raven^s  tow  of  corti 
— ascci'tained  as  above  staffed — under  the  terms  and  conditionR  of  the 
defendant's  ^r9f  two  contracts,  and  reach^  the  subsequently  ascertahi^ 
results  thereof;  that  defendant's  conti*acts  going  to  maturity  on  the  15th 
and  31st  of  March,  thereafter,  were  not  to  be  taken  into  account  in  ef- 
fecting a  settlement  between  MilUken  and  Kehlor  Bros. ;  and  that,  ae  a 
necessary  consequence,  the  surplus  to  Milliken^s  credit  on  his  matured 
contracts,  could  not  be  held  by  Kehlor  Bros,  as  a  security  for  any  de- 
fault on  non  matured  contracts — each  one  of  said  contracts  being  inde- 
pendent of  the  other. 

Per  contra  the  theory  of  the  garnishees  is  that  the  16,727  38-56  bushek 
fonned  a  part  of  defendant's  deliveiy  under  his  three  contracts — ^the  two 
maturing  February  27th,  and  the  one  maturing  March,  31,  1883  — 
indifferently  j  that  the  entire  cargo  of  the  Raven's  tow,  as  well  as  that 
on  barge  No.  21,  which  had  not  then  arrived,  should  be  taken  into  con- 
sideration in  the  ac(justment  of  defendant's  account  with  them ;  And  that, 
being  thus  ac^usted,  there  would  be  nothing  remaining  to  his  credit. 

It  is  further  to  the  effect  that,  on  the  27th  of  February,  1883— the  very 
day  on  which  plaintiffs'  first  garnishment  was  served — the  defendant 
nuide  default  on  his  two  contracts  maturing  on  the  15th  and  3l8t  of 
March  following,  for  the  entire  balance  due  thereon,  and  the  legal  con- 
sequence thereof  was  to  mature  the  balance  due  them,  on  all  the  contracts, 
as  of  that  d<it€f  and  entitled  them  to  hold  any  surplus  there  might  be  in 
the  defendant's  favor. 

In  detenuining  this  controversy  very  much  dejKjnds  upon  the  precise 
status  of  these  resi>ective  contract*,  at  the  time  the  garnishment  wa« 
served.  It  will,  therefore,  be  necessary  for  us  to  examine  and  analyze, 
in  a  general  way,  such  portions  of  the  evidence  as  l>ear  upon  it. 

But  l)efore  proceeding  therewith,  it  is  well  to  premise  that  the  princi- 
pal contention  in  the  lower  court  seemed  to  have  been  whether  the  al- 
leged default  of  Milliken  was  simulated  or  bonn  fide.  The  District 
Judge  held  it  to  have  been  fictitious  and  simulated.  But,  in  our  opin- 
ion, there  are  other  data  which  are  perfectly  conclusive  with  regard  to 
the  effect  of  the  default,  conceding  it,  arffuendo,  to  have  been  serious 
and  bona  fide.  In  treating  of  them,  we  assume  as  a  clear  legal  proposi- 
tion, that  the  four  contracts  were,  in  the  beginning,  distinct  and  differ- 
ent ;  that,  upon  defendant's  fulfillment  of  either  of  them,  at  its  maturity, 
he  was  entitled  to  a  settlement  thereof,  and  to  receive  the  net  x»roceeds, 
less  disbursements,  from  the  consignees  j  and  that  the  plaintiffs  could 
take  the  same  by  garnishment.  Further,  that  if  the  defendant's  de- 
fault on /M^Mre  contracts  did  not  occur  prior  to  the  said  fulfillment  of  the 
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one  that  had  niatui-ed,  the  contractor  could  not  defeat  a  seizure  of  a 
lialance  in  his  hands,  by  a  creditor  of  the  conti*actor. 

It  is  a  fact,  disclosed  by  the  evidence,  that  the  garnishment  was  served 
at  five  minutes  to  8  o'clock  on  the  27th  of  February,  1883,  in  the  City  of 
New  Orleans,  and  that  the  alleged  default  of  Milliken  occurred  about  5 
oVlock  on  the  same  day,  in  St.  Louis.  It  is  fidly  shown  by  tlie  four 
telegrams  of  that  date,  by  Kehlor  Bros.,  addressed  to  Petit  and  Lawler, 
their  agents,  in  New  Orleans,  that  they  knew  and  had  advised  plaintiffs 
to  garnishee  Milliken's  balance  in  their  hands,  for  the  purpose  of  pro- 
tecting the  cargo  of  corn  from  plaintiffs'  anticipated  sequestration.  On 
the  same  date.  Petit  and  Lawler  telegi'aphed  their  principals  of  the  ser- 
vice of  the  garnishment  upon  them. 

Both  the  principals  and  the  agents  being  possessed  of  this  informa- 
tion, it  was  the  duty  of  Kehlor  Bros,  to  have  clearly  proven  that  Millik- 
en's  default  occurred  at  an  earlier  hour  of  the  day  than  the  service  of 
garnishment — if  such  w^as  the  fact — because,  under  the  jurisprudence 
of  this  court,  the  hour  of  the  day  is  attended  to  in  determining  the 
priority  of  confficting  seizures  which  confer  privileges  on  the  property 
oeized.  To  otuft  a  seizure,  altogether,  in  the  manner  proposed  by  the 
garnishees,  and  for  their  own  benefit,  proof  equally  efficacious  should 
have  been  administered.    3  Ann.  430,  Tufts  vs.  Carradine. 

It  was  a  &ct  well  known  to  Petit  and  Lawler,  that  this  service  was 
made  at  five  minnt«8  to  3  o'clock  on  the  27th  of  February,  and  that  was 
the  knowledge  of  their  principals;  and  it  was,  likewise,  well  known  to 
both  that  the  Raven's  tow  was  at  that  time  in  the  port  of  New  Orleans, 
and  the  cargo  of  com  in  process  of  delivery  under  defendant's  contracts 
maturing  on  that  day. 

In  furtherance  of  this  theory  we  have  the  telegi-am  fi'om  Kehlor 
Bros.,  of  that  date,  to  Petit  and  Lawler,  stating :  "  Gomila  garnishees 
OS  for  the  amounts  belonging  to  Milliken,  in  our  hands.  Accept  for  us, 
and  answer  for  us  that  we  have  bahnice  due  him  on  corn  in  New  Orleans , 
exact  amount  not  ascertained,  but  estimated  to  be  about  $4500." 

This  telegram  was  sent  to  New  Orleans  jirior  to  Petit  and  Lawler's 
notification  of  the  service  of  the  garnishment. 

Milliken  also  appears  to  have  been  fully  advised  of  the  arrival  of  the 
Raven's  tow  in  New  Orleans,  and  the  delivery  of  her  cargo  to  Petit  and 
Lawler />Wor  to  his  alleged  default,  because  he  says  in  his  written  notice 
to  Kehlm*  Bros. :  "  That  I  decline  to  deliver  to  you  any  more  corn  on 
my  several  contracts."  This  language  clearly  imi)lies  that  a  delivery 
had  l>een  made  of  some  com,  and  the  cargo  by  the  Raven's  tow  is  the 
only  com,  at  tliat  dat«,  of  which  any  account  is  given  in  the  record.    It 
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is,  tlierefore,  perfectly  mauifeMt  that  his  default  had  relation  to  his  con- 
tracts maturing  on  the  13th  and  Slst  of  March,  1883. 

This  theory  is  furtlier  confinned  by  the  letter  written  by  Milliken  to 
Kehlor  Bros.,  under  dat^j  of  March  1 2th,  1883,  prior  to  the  maturity  of 
either  of  last  named  conti*acts,  which  says : 

^^By  steamer  Raven  and  h&rgefi,  I  delivered  to  you  in  New  OrleanSj 
prior  to  the  27th  of  February y  last,  111,000  bushels  of  corn,  under  my 
contract  with  you,  accepted  prior  to  that  date.  I  also  placed  on  board 
barge  No.  21,  at  Cairo,  Illinois,  24,000  bushels  of  com,  which  you  have 
not  ordered  down  the  river." 

This  letter  was  introduced  in  evidence  by  the  gai*nishees,  and  is  one  of 
tlie  documents  which  is  relied  upon  as  proving  the  bona  fides  of  MiUi- 
ken's  default. 

Comment  on  this  evidence  is  hardly  necessary.  To  our  thinking  it 
points  unerringly  to  one  conclusion,  and  that  is  the  fulfillment  and  com- 
pletion  of  the  two  contracts  falling  due  on  the  27th  of  February,  1883, 
prior  to  the  defendants  default  on  other  eontracts,  and  prior  to  the  semnee 
of  the  garnishment,  on  that  dat^,  on  Kehlor  Bros. }  and  to  there  being  a 
balance  in  their  hands  to  Milliken's  credit,  of  $4500,  on  that  date. 

This  conclusion  se-ems  to  be  irn^sistible,  when  we  take  into  considera- 
tion the  fact  that  the  garnishees  got  possession  of  nearly  12,000  bushels 
of  corn  more  than  tliey  were  entitled  to  receive  under  those  contract*, 
to  the  detriment  of  Gomila  &  Co.  j  that  they  garnisheed  that  balance  at 
Kehlor  Bros.'  suggestion  j  and  that  this  defense  is  set  up  by  them,  as 
against  Gomila  &l  Co.,  with  the  undisguised  object  of  consuming  that 
balance,  in  a  settlement  with  the  defendant,  and  to  the  injury  of  Gomila 
&  Co.,  and  against  the  sworn  protest  of  Milliken. 

Counsel  for  gaiiiishees,  in  the  course  of  their  argument,  and  in  their 
briefs,  fi'equently  referred  to  the  fact  that  the  cargo  of  the  Raven's  tow 
was  12,000  or  15,000  bushels  in  excess  of  the  100,000  bushels  which  were 
deliverable  under  the  defendant's  February  contracts,  and  to  the  24,000 
bushels  on  board  the  barge  No.  21,  as  proof  incontestable  of  these 
deliveries  being  common  to,  and  on  iiccount  of  all  four  of  the  contracts; 
and,  from  this  assumption,  argue  that  tliey  had  thus  become  merged  and 
indistinguishable,  and,  hence,  all  were  affected  alike  by  defendant's 
default. 

This  argument  is  wholly  untenable. 

.  We  have  no  doubt  of  it  having  been  the  original  intention  of  Milliken 
to  make  the  shipment  of  the  Raven's  tow  for  the  joint  account  of  Kehlor 
and  Gomila ;  but,  becoming  embarrassed  in  his  negotiations  for,  and 
the  purchase  of  the  corn  from  the  fannei*s,  he  found  himself  in  such 
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a  sitaation  that  lie  coald  not  carry  all  of  his  conti'iU'ts  to  their  maturity, 
aod  he  chose  to  fulfill  the  larger  ones  t«  the  garnishees,  and  to  deftuilt 
on  the  smaller  oneA  to  the  plaintiffs. 

From  the  proofts  above  cited  it  is  perfectly  clear  that  the  cargo  of  the 
barge  No.  21  did  not  arrive  for  many  days  8ub«»qnent  to  all  of  these 
transactions,  and  does  not,  in  any  way,  appertain  to  their  consideration. 

On  the  whole,  we  think  it  fairly  demonstrated  that  the  status  of 
Milliken's  account  with  the  garnishees  was  not  affected  by  his  default. 
While  it  is  true  that  we  have  anived  at  this  conclusion  by  a  slightly  dif- 
ferent process  from  the  one  employed  by  the  judge  a  quv,  it  is  in  nowise 
to  the  detriment  of  the  latter.  We  felt  constrained  to  place  our  opinion 
on  this  ground,  and  thus  avoid  the  unwelcome  task  of  investigating  the 
grave  clmrges  of  fraud  and  shnulation,  in  proof  of  which  he  cited,  in  liis 
reaiM>n8  for  judgment,  numerous  and  striking  e\idences. 

III. 

The  only  rt*maining  duty  there  is  to  i)erform  is  to  adjust  the  accounts 
of  tlie  defendants  and  garnishees,  and  strike  a  balance,  and  ascertain 
what  plaintiffs  are  entitled  to  receive,  if  anything. 

The  following  is  the  statement  of  the  Judge  a  quo,  viz : 
Keiilor  Bros,  Dr.  to  John  T.  Milliken. 

97,613.37  bushels  corn  at  56  cents *54,763  95 

16,737.3t»       "  "  68     "     11,374  82 

$66,138  77 
Less  12  cents  pi-ofit  on  2386  19  bushels  short  on  contracts,  be- 
ing difference  lietween  56  and  68  cents $      286  32 

Gross  amount  to  debt  of  Kehlor  Bros $65,852  45 

Prom  which  amounts  are  to  be  deducted  the  following  credits  ux)on 
the  two  contracts  in  question,  and  on  account  of  the  corn  from  barges 
**H.  B.  Smith''  and  "Crescent  City,"  to- wit: 

Feb.  1.    Cash  paid  draft  against  B.  L.  barge  North. $  9,789  85 

"    6.        "       "      fanners  at  Mt.  Vernon 26,703  00 

•'  19.        "       "     draft  against  B.  L,  "Crescent  City"  and 

"  Smith" 16,755  50 

^'19.        "       "     John  T.  Milliken 1,000  00 

•^28.        "       "      Lawrence 25  00 

"       "     ti^ansferon  111,245  16  bushels  corn  at  New 

Orleans 556  22 

"       *'     fi'eight  bill  steamer  Raven  and  barges 6,087  98 

<*       "     Blossom  for  insurance 249  23 
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Feb.  28.     Casli  paid  Henry  Seeley's  expenses 28  85 

InspfH'tion  corn  barge  Smith 21  78 

''            "        ''      Crescent  City 28  94 

''            "        "      North 13  38 

Interest  on  $22,500  at  8  per  cent,  from  January  27th 

to  February  28tli 150  00 

Interest  on  $119,  proportion  of  insurance  for  which 
defendant  is  liable,  paid  February  6th,  from  that 

date  to  February  28th 55 

Total $61,410  23 

To  debt  of  Keillor  Bros $65,852  45 

By  credit 61,410  28 

Balance  due  Milliken $  4,442  17 

We  will  notice  a  few  of  the  objections  that  are  urged  by  the  gjir- 
nishees^  counsel  against  this  statement  of  accounts : 

1.  Complaint  is  made  of  the  garnishees'  debit  of  $54,7<>3  95  as  the 
proceeds  of  97,(513  37-56  bushels  of  coni,  on  the  gi'ound  that  it,  incor- 
rectly includes,  as  a  part  of  defendant's  delivery,  tlie  3076  bushels  of 
corn,  which  was  short  in  the  cargo  of  the  barge  North,  and  which  he 
did  not  make  good  until  the  21  st  of  March,  following. 

There  is  a  balance  resulting  of $52,921)  (>8 

From  this  there  is  deducted  a  profit  of 286  32 

Leaving  as  true  balance  the  sum  of $52,643  36 

This  is  incorrect,  There  is  no  credit  given  defendant  for  the  proceeds 
of  the  3096  bushels  of  corn  he  paid  for,  and  the  defendant  is  debited, 
in  the  judge's  statement,  with  the  profit  claimed,  $286  23.  Make  these 
alterations  and  the  original  debit  is  re-establi«hed. 

2.  It  is  contended  that  the  judge  a  quo  incorrectly  allowed  Millikeu 
68  cents  for  the  16,737  38-6  bushels  of  corn  which  were  taken  possession 
of  by  the  garnishees,  and  that  it  should  have  been  valued  at  56  cents.  We 
have  already  ascertained  that  this  lot  of  com  was  not  accepted,  or  de- 
livei-ed  under  the  defendant's  contract,  hence  the  contrjict  pric«  does  not 
control.  We  think  the  District  Judge  correctly  fixed  its  value  at  the 
market  price,  according  to  the  precedents  mentioned  in  his  opinion. 

3.  It  is  assigned  as  an  error  on  the  lower  judge's  ruling,  that  he  dis- 
allowed a  credit  of  $1438  50,  for  money  alleged  to  have  been  paid  by 
garnishees'  agent,  to  one  Prestori^^us,  a  represenUitive  of  the  defendant, 
in  his  negotiations  for  and  purchai*e  of  corn  in  Kentucky  and  Illinois. 
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This  claim  is  made  on  a  draft  drawn  by  the  defendants  on  Seeloy  and  in 
fiiTor  of  I*re«toriou8  for  one  cent  i>er  bushel  on  all  corn  he  shall  pay  for. 
Seeley  claims  to  have  accepted  this  draft  verbally  and  to  liave  paid  it 
subsequently  to  Prestorious,  in  installments. 

Milliken  conntermanded  payment,  and  Seeley  disregarded  tlie  notifica- 
tion, and  claims  to  have  paid  it  on  the  faith  of  hia  verbal  ivcceptance. 

There  ia  no  pretense  that  this  alleged  draft  had  been  negotiated  to  any 
one.  It  remained  in  the  hands  of  Prestorious  until  payment  was  made. 
Milliken  had  a  clear  right  to  dishonor  hia  draft,  and,  so  long  jia  no  third 
party  had  acquired  any  right  in  it,  liis  command  to  the  drawee  was  bind- 
ing and  absolute,  because  it  was  out  of  his  funds  that  pa3'ment  was  to 
be  made.  If  Seeley  paid  after  the  receipt  of  Milliken's  notice  not  to  pay, 
be  did  so  at  his  peril. 

These  are  the  only  objections  that  are  seriously  urged. 

We  cannot  more  appropriately  conclude  this  opinion  than  by  (luoting 
a  part  of  the  concluding  sentence  of  the  brief  of  the  garnishees^  counsel, 
asfollowS;  viz: 

"The  opinion  of  the  lower  court  seems  to  have  been  based  almost  en- 
tirely upon  the  alleged  fact  that  Kehlor  Bros.,  at  the  end  of  February, 
admitted  to  Gomila^s  agent,  in  St.  Louis,  that  they  were  indcbtc^d  to 
John  T.  Milliken,  under  the  first  two  contnvcta,  in  an  amount  of  $4000. 
Mr.  Keillor,  in  his  testimony,  explains  that  this  alleged  admission  con- 
sisted simply  in  the  making  of  a  pencil  calculation  showing  the  amount 
which  Kehlor  would  owe  to  John  T.  Milliken  upon  the  completion  of 
thoge  two  contracts;  but  whatever  the  exa<;t  words  of  the  admission  may 
have  been,  there  is  no  question  that  Kehlor  Bros.,  would  have  l>ecome 
indebted  to  Milliken  in  an  amount  approximating  $4000,  if  Milliken  had 
fulfiUed  his  two  first  contrficts  in  the  manner  intended,^^ 

It  has  been  satisfactorily  established  that  Milliken  did  so  fulfill  these 
ocmtracta,  and  that  the  judgment  appealed  from  is  correct. 

Judgment  aflSnned. 


No.  10,210. 

SuccEHSioN  OF  Samu£l  Stewart.    On  Rlle  to  Cancel  Taxes,  Tax 
LiEKS  AND  Privileges  op  the  City  of  New  Orleans. 

Act  96  of  1877, 8ectknM  36  and  102,  apply  to  tax  privileges  in  favor  of  the  City  of  New  Or- 
leaa*  aa  well  m  to  State  and  parish  taxes  for  the  yearn  1881,  1882  and  1883.  Said  Act  in 
eoostitatioDal,  and  ita  title  id  in  accordance  with  Article  116  of  tlie  CouHtitutiou,  of  1868. 

Section  36  of  aaid  Act  applies  ouly  to  the  lien,  pledge  and  privilege:  the  tax  remainM  due 
iMitwtthatandlBg  the  prMcriptlon  of  the  lien  and  privilege. 
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APPEAL  from  the  Cml  District  Court  for  the  Parish  of  OrleariB. 
T(880f,  J. 


Horace  L,  Dufour  for  Phiintiff  and  Appellee  : 

1.  The  Conatitutioii  intended  that  all  matters  of  taxation,  whether  State,  ]iarochial  or  mtuii- 
cipal,  should  be  on  the  same  footing.    See  Art«.  202,  203,  210,  218. 

2.  If  the  revenue  ntates  of  1880  and  1882,  apply  to  cit}'  taxation  prescription  has  accrntnl. 

3.  If  not,  Act  96  of  1877  govems,  and  all  city  taxes  and  lien:4  from  1877  arc  prcscribod  by 
three  years. 

4.  If  neither  the  revenue  Acts  fW)m  1880,  nor  act  06  of  1877  be  applicable,  there  is  no  law 
f^vinj;  privilcf^os  for  cit)'  taxes,  section  20  of  the  City  Charter  of  1870,  having  been  rt>- 
pealed.    36  Ann.  765;  39  Ann.  124 ;  Chiu*ch  Wardens  vs.  Houston  (Court  of  Appeals). 

').    The  presumption  is  in  favor  of  the  constitutionality  of  a  law.    1  Bouxier  337;  Louque's 

Dig.  p.  127. 
6.    The  city  is  equitably  estopped  from  disclaiming  the  bnnlen  after  accepting  the  benefit  of 

a  statute. 

ir.  B,  Sammei'viUey  AHsistAiit  City  Attorney,  for  Defendant  and  Ap- 
pellant : 

1 .  Acts  77  of  1880  an<l  90  of  1882.  do  not  apply  to  the  City  of  New  Orleans,  except  in  so  far  a« 
Act  119  of  1882  makes  them  apiilicable.    City  vs.  Wood,  34  Ann.  732. 

2.  Act  119  of  1882  is  an  enabling  act.  putting  Articles  203  and  218  or  the  Constitution  into 
effect.    Alexandria  vs.  Heyman,  33  Ann.  301,  and  Alexandria  vs.  Williams,  ibid,  329. 

3.  It  is  not  an  act  of  prescri])tion. 

4.  I'n'Hcription  is  not  a  mode  or  manner  of  collecting  taxc^  or  any  other  class  of  obligations. 

5.  The  manner  and  mode  of  collecting  implies  ai;tiou  on  the  paii  of  the  collector,  whereby 
prescription  implies  inaction. 

6.  **  Prescription  is  a  manner  of  acquiring  the  ownership  of  pix>i>eity,  or  discharging  debts 
by  the  ellect  of  time,  and  under  the  conditions  regulated  by  law." 

7.  The  essence  of  prescription  is  tliat  the  party  who  invokes  it  as  a  remwly  tliereby  acquires 
the  ownership  of  property,  or  is  thereby  discharged  from  a  debt  or  obligation.*'  Ashley 
vs.  Ashley,  10  Ann. 

8.  Laws  of  jirescriptions  ai-e  established  for  the  ]mblic  good,  and  not  for  the  benefit  of 
debtors ;  they  are  iu  derogation  of  individual  rights. 

9.  Whert?  a  term  of  prescription  is  not  positively  and  definitely  Hxeil  it  will  not  be  im])licd. 

10.  There  being  no  law  prescribing  taxes  of  the  City  of  New  OrliMins.  a  rehearing  of  this  case 
should  not  be  granted. 


Geo.  Jy.  Bright  and  James  (\  Maise,  Amici  Curia\ 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  Plaintiffs,  the  heirs  of  Samuel  Stewart,  proceeded  by 
rule  against  the  City  of  New  Orleans  and  the  Recorder  of  Mortgages  to 
compel  the  cancellation  and  erasure  of  tiixes,  tax  liens  and  privileges  for 
the  years  1880,  1882,  1888. 

They  rely  upon  the  provisions  of  Section  24  of  Act  77  of  18?0,  of  Sec- 
tion 34  of  Act  9()  of  1882,  and  98  of  1886.  And  if  these  several  laws  do 
not  apply,  they  rely  upon  Act  96  of  1877,  section  JJ6. 
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The  city  con^^ends  that  taxes,  etc.,  tax  liens  and  privileges  are  impre- 
scriptible under  Section  20  of  Article  No.  7  of  the  E.  S.  of  1870. 

In  tlie  case  of  the  City  of  New  Orleans  vs.  Wood,  34  Ann.  732,  it  was 
held  that  Act  77  of  1880  did  not  apply  to  the  City  of  New  Orleans;  that 
the  CouventioD  which  framed  the  Constitution  of  1879  did  not  intend  to 
alter,  nullify  or  al>olish  the  mode  of  collecting  municipal  taxes,  then  in 
existences,  by  Articles  210,  211  of  the  Constitution,  without  the  necessary 
legislation  to  caiT>'  into  effect  and  make  ox)erative  said  articles.  Act  9() 
of  1882,  in  it^  title  and  text,  is  almost  identical  with  Act  77  of  1880.  In 
both  act8  the  language  i-elating  to  the  presciiption  of  tax  liens  and  privi- 
le;^  is  the  same,  with  the  excex)tion  in  the  former  act,  the  time  witliin 
wliieh  the  privilege  aiul  lien  shall  prescribe  is  fixed  at  five  years.  That 
the  act  of  1882  applies  to  the  collection  of  St^te  taxes,  and  not  to  the 
collection  of  the  taxes  of  the  City  of  New  Orleans,  is  clearly  deducible 
from  sections  44  and  52,  i>roviding  for  the  sale  of  movable  and  innnov- 
able  property.  In  both  sections  the  form  of  sale  is:  "The  Statt*  of 
lioaisiana  vs.  Delinqiv*nt  Tax  l)el)tor.''  All  the  iirovisions  of  said  act 
relate  to  the  assessment  and  collection  of  State  taxes,  and  section  34  of 
said  act,  regulating  tin*  prescription  of  tax  privileges,  li(»ns  and  nu>rt- 
irage,  applies  to  thost^  in  favor  of  the  State.    34  Ann.  7.*}2. 

It  is  conteiuled  by  phiintiifs  that  Act  119  of  1882  places  municipal  cor- 
porations on  the  same  footing  as  the  State,  and  that  existing  laws  relat- 
ing to  the  prescription  of  Stat<i  taxes  also  apply  to  and  rt^gulate  munici- 
[)al  taxes. 

This  act  rt^gulates  the  mode,  numners  and  method  of  collecting  parish 
and  municipal  taxes  by  <»xtending  the  provisions  of  Act  96  of  1882,  so 
far  as  it  relates  to  assessments,  notict\s,  and  sales,  and  the  time  in  which 
they  shall  \>e  made,  to  subordinate*  political  corporations.  Its  puii)08e 
was*  to  caiTy  into  effect  Article  218  of  the  Constitution,  thus  regulating, 
under  existing  State  laws,  the  uu)d<'  of  procj'dure  in  the  enforcement  of 
the  collection  of  parish  and  nninici[)al  taxes. 

The  case  of  Mayor  vs.  Hnyman,  .*i5  Ann.  301,  does  not  support,  the 
imsition  assunuMl  by  the  jilaintiffs.  The  only  question  before  the  court, 
in  that  case,  was  whether  the  tax  due  the  City  of  Alexandi-ia  could  be 
ciJlH'ted  by  suit  or  under  the  provisions  of  Act  96  of  1882. 

This  court  said,  in  relatiem  to^that  contention  :  **  *  *  the  pay- 
ment of  taxes,  whetlier  due  to  the  State  or  parish,  or  to  incoi^porated 
riUages,  towns  or  tlie  city,  can  not  be  enforced  by  a  suit,  but  only  in  the 
mode  provided  liy  the  Act  of  July  5,  1S82." 

In  the  case  of  Saloy  vs.  Woods,  cited  by  plaintiff's  counsel,  the  ques- 
tion raised  in  the  instant  case  does  not  seeui  to  have  been  presented  or 
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discusaed.  The  court  decided  the  question  upon  the  x>l(Miding8  and  the 
state  of  facts  presented.  The  question  presented  was  whether  the  iiisti< 
tution  of  a  siut  in  1882  interrupted  the  prescription  of  taxes  due  from 
1882  to  1887.  Act  No.  26  of  1886  is  tlie  only  law  enacted  since  the  adop- 
tion of  the  Constitution  of  1879,  which  fixes  the  period  in  wluch  State y. 
parish  and  municipal  tax  mortgages,  liens  and  privileges  sliall  x)re8cribe. 
It  provides  in  direct  terms  for  the  future,  and,  tlierefore,  does  not  affect 
the  question  under  considenition.     39  Ann.  124. 

Section  20  of  the  City  C'liarter  of  1870,  which,  it  is  alleged,  renders  the 
city  taxes  imprescriptible,  was  reiM^aled  hy  Act  9(J  of  1877. 

In  the  case  of  Davidson  vs.  Lindop,  tlds  court  indicated  its  views  on 
this  question  in  the  following  language :  "  Under  this  law  the  tax  pri- 
vileges of  the  (yity  of  New  Orleans  were  practically  imprescriptible.  It 
remained  unaffected  by  any  subsecjuent  legislatitm  until  Act  96  of  1877. 
Sections  36  and  102  of  that  act,  taken  together,  leave  the  impression 
that  they  were  intended  t^  apply  t4>  tax  privileges  in  favor  of  the  City 
of  New  Orleans  as  well  as  to  others.  But  they  manifestly  apply  only  to 
future  taxes." 

On  a  carefid  review  of  this  act  and  subse(|uent  legislaticni,  we  are  sat- 
isfied that  (mr  views  in  that  case  were  correct  and  that  Act  97  of  1877 
regulated  the  assessment,  collection  and  prescription  of  State,  x»^n^  «"i*l 
municipal  tax  privileges,  pledges  and  liens  and  ax)plies  to  city  taxes 
assessed  in  1880,  1882,  1883. 

The  constitutionality  of  the  act  is  attacked  by  the  city  because  in  the 
title  of  the  act  there  is  no  si)ecial  mention  made  of  the  City  of  New  Or- 
leans in  connection  with  the  language  of  said  title  i*elating  to  the  pre- 
scription of  tax  privileges. 

The  title  fiilly  covers  all  that  is  contained  in  the  body  of  the  aet. 

The  title  of  the  act  recites  that  it  is  a  law  for  regulating  the  mode  of 
assessing  and  collec^ting  taxes  throughout  the  State,  and  recites  also 
"  the  limitation  for  license,  taxes  and  assessment  and  the  appointment 
of  assessors  for  each  x)arish."  It  was  not  necessary  tc)  mention  by  name 
each  political  subdiWsion  in  the  State.  The  act  was  parsed  and  became 
a  law  in  conformity  to  Article  114  of  the  Constitution  of  1868. 

It  is  argued  by  plaintiffs  that  Section  36  of  Act  96  of  1877  applies  to 
the  tax  as  well  as  the  x)rivilege  and  x)l(^dge.  The  text  of  the  section,  in 
positive  language,  justifies  an  ox>posite  interpretation.  Counsel  for 
X>lain tiffs  rely,  for  the  interpretation  of  said  text,  upon  the  case  of  Reed 
vs.  Creditors,  39  Ann.  115.  In  the  repoiixnl  opinion  language  on  i)age 
124  is  as  follows :  "  But  in  as  much  as  the  taxes  asserted  in  the  col- 
lector's opx>osition  are  only  those  of  1869,   1875,  1876,  1877  and  1878, 
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those  only  of  tlie  last  two  years  are  jirescriptible  under  Act  96  of  1877 ; 
but  as  we  have  seen,  the  mortgage  is  unaffected  by  it." 

The  written  opinion,  as  rendered  by  the  court,  is  as  follows :  *<  But  in 
as  mucb  as  the  taxes  asserted  in  the  tax  collector's  opposition  are  only 
those  of  1869,  1875,  1876,  1877,  1878,  the  pkivile(;k9  securing  only 
those  of  the  last  two  years  are  prescriptible  under  Act  96  of  1877  j  but 
as  we  have  seen,  the  mortgage  securing  them  is  unaftected  thereby." 

We,  therefoi-e,  conclude  that  the  lien,  privilege  and  x>l6dge  resulting 
from  the  inscription  of  the  taxes  due  the  City  of  New  Orleans  from  the 
taxes  of  1880  and  1882  are  prescribed,  but  that  the  taxes  of  1880  and 
1882  are  still  due  said  city,  which  remains  an  ordinary  creditor  for  the 
amounts  thereof  and  entitled  to  be  paid  accordingly. 

The  judgment  appealed  from  is  amended,  rejecting  plaintiffs  demand 

for  the  anuullment  of  the  taxes  due  said  City  of  New  Orleans  for  the 

years  1880  and  1882,  and  in  other  respects  it  is  affirmed,  plaintiff  to  pay 

costs  of  appeal. 

CoNCUKuiNci  Opinion. 

Watkins,  J.  This  is  a  proceeding  by  rule  on  the  part  of  the  succes- 
lion  representatives,  for  the  cancellation  of  the  inscriptions  of  the  liens 
and  privileges  securing  certain  city  taxes  assessed  for  the  years  1880, 
1882  and  1883.  These  taxes  were  presumably  assessed  under  and  in 
pursnance  of  Act  77  of  1880  and  Act  96  of  1882.  The  ground  on  which 
it  is  claimed  that  these  inscriptions  should  be  erased  is  that  the  tax  liens 
and  privileges  securing  same  are  prescribed.  In  neither  of  those  acts  is 
there  any  reference  to  city,  or  municipal  taxes,  eo  nominej  and  hence 
tlie  city's  counsel  argues  that  the  period  of  prescription  therein  pre- 
M'ribed  is  not  applicable  to  them.  But,  conceding  that  this  is  true,  for 
the  purpose  of  the  argument  only,  counsel  for  the  succession  contends 
that  the  terms  of  section  36  of  Act  96  of  1877  are  broad  enough  to  cover 
municipal  taxes,  and  that  more  than  the  prescriptible  length  of  time 
has  elapsed,  and  they  are  prescribed  thereunder. 

That  section  is  in  these  words,  viz :  "  That  from  the  filing  of  the 
assessment  rolls  in  the  office  of  the  Recorder,  as  provided  in  this  Act, 
the  property  therein  mentioned  shall  be  affected  with  a  lien,  privilege, 
and  rights  of  pledge,  which  shall  rank  all  other  privileges,  and  exist, 
without  further  registering,  until  the  pajTuent  of  the  tax;  the  lien, 
privilege  and  rights  of  pledge  to  be  in  favor  of  the  State  for  State  taxes, 
the  parish  for  parochial  taxes,  and  the  municipalities  for  municipal  taxes ; 
and  such  rights  shall  be  concurrent  for  all  said  taxes ;  prmifledy  that  the 
pririlege  ami  rights  of  pledge  be  not  considered  as  lasting  for  a  longer 
period  than  three  years." 
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Tliis  statute  undoubtedly  embraces  iiiuuieipal  taxes,  and  the  privilege 
aud  rights  of  pledge  securing  them  is  barred  by  the  lapse  of  three  years. 
Tills  prescrii)tion  is  clearly  applicable  to  all  city  taxes  that  were  assessed 
under  aud  iu  pursuance  of  that  law.  The  only  taxes  that  were  assessed 
under  it  were  those  of  1877,  1878  and  1879.  When  the  Constitution  of 
1879  was  adopted,  and  the  ordinance  for  the  relief  of  delinquent  tax 
payers  ax)pended  thereto  as  a  sui>plement,  all  taxes  that  were  "  due  the 
State  or  any  political  coi-poration  therein"  were  denominated  " delin- 
quent taxes  "  and  dealt  with  as  therein  specified.  The  Constitution  pro- 
vided different  and  more  specific  niles  in  relation  to  "  revenue  and  tax- 
ation "  than  had  thitherto  existed.  It  provided  among  other  things  th.at 
^*  the  tax  shall  be  designated  by  the  year  in  which  it  is  collectible,  and 
tlie  tax  on  movable  property  shall  be  collected  in  the  year  in  which  the 
asftc^ssmerit  is  made."    Art.  211. 

In  pursuance  of  the  provisions  of  this  Constitution,  Act  77  of  1880 
was  adopte<l  by  the  Legislature  as  the  general  revenue  law  of  that  year. 
In  order  to  assure  x)ei*fect  harmony  between  the  Constitution  and  tlie 
ordinance  for  the  relief  of  delinquent  tax  payers,  it  was  enacted  in  sec- 
tion 5  of  that  stiitute,  as  follows:  "  That  the  assessments  of  State  and 
X)arish  taxes  made  in  the  yejir  1879  are  susjyended  by  the  assessment  to  he 
made  in  the  year  1880  under  this  Actf  and  that  the  assessments  made 
under  this  Act  shall  constitute  the  assessments  for  all  parish  taxes  col- 
lectable in  the  year  1880 ;  and  that  no  i^tate  or  parish  taxes  shnll  he  col- 
lected  on  the  assessments  made  in  the  year  1879." 

Section  6  provides  "  tliat  all  taxes  sliall  be  collected  in  the  calendar 
3'ear  in  which  the  assessment  thereof  is  made,  aud  they  shall  be  desig- 
nat-ed  as  *  the  taxes  of  the  year  1880,'  and  of  each  subsequent  year,  ac- 
cordingly as  they  are  collectible,"  etc.  This  legislation  was  absolutely 
necessary,  because  all  Stati*.  taxes  assessed  in  years  anterior  to  the 
adoption  of  the  Constitution  are  not  collectible  until  the  following  year  ; 
and  had  not  the  assessment  of  1879  been  suspended ,  there  would  have 
existed  the  anomaly  of  one  tax  assessed  in  1879  falling  due  and  made  col- 
lectible in  1880,  and  another  Jissessed  and  collectible  iii  1880 )  oue  as- 
sessed under  Act  96  of  1877,  and  the  other  under  Act  77  of  1880 ;  one  a 
*'  delinciuent  tax"  in  nomine,  and  the  other  a  "current  tax." 

This  much  of  the  legislation  was  necessary  to  be  recited  for  the  pur- 
pose of  making  very  i)lain  the  distinction  that  was  established  by  the 
organic  law,  betw(>en  *'  current  and  "  delinquent  taxes." 

Of  course,  prior  statutes  were  not  abolished,  or  entirely  repealed  by 
the  Constitution  or  Ordinance ;  for,  had  this  been  done,  "  delinquent 
taxes"  would  have  been  extinguished  and  the  ordinance  it«elf  rendered 
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inoperative.  Rut  the  effect  of  such  laws  wtis  limited  to  the  taxes  that 
were  as«3es8C(l  under  them ;  and  those  subsequently  assessed  are  con- 
trolled by  laws  enacted  in  pursuance  of  the  provisions  of  the  Constitu- 
tion. Hence,  the  provisions  of  Act  96  of  1877  are  inapplicable  to  "  cur- 
wnt  taxes,"  such  jis  tho.se  under  x>resent  consideration. 

But,  in  order  to  still  further  enforce  this  view,  let  us  instance  that  sec- 
tion of  the  act  which  provides  security  for  the  taxes  of  1880  and  1881. 
It  is  as  follows :  *'  That  from  the  day  the  said  tax  roll  is  filed  in  the 
mortgage  office,  eacli  specific  i)iece  of  real  estate  thereon  assessed  shall 
1)6  Rubjeet  to  a  Ie(fal  viorUfagc  for  the  payment  of  the  tax  due  on  it,  but 
not  for  any  other  tax,  which  nwrtffatje  shall  prime  and  outnxnk  all  other 
mortgages,  privileges,  liens,  encumbrances,  or  preferences,  except  tax 
rolls  of  previous  years.  All  tax  mortgages  and  tax  privileges  shall  ho 
prescribed  by  three  years  from  the  date  of  the  tiling  of  the  tax  roll, 
etc."    Section  24  of  Act  77  of  1880. 

This  revenue  law  does  not  provide  that  there  shall  be  either  lien,  ;>Hr/- 
lege  or  pUdffe  for  the  security  of  such  taxes  as  shall  be  thereunder 
assessed. 

The  revenue  law  of  1882  follows  the  text  of  that  of  1880,  just  quoted, 
ipBimtimi^  verbis,  in  respect  of  the  security ;  but,  in  reference  to  prescrip- 
tion, this  language  is  employed,  viz : 

"  All  taxes,  tax  mortgages  and  tjix  privileges  shall  be  prescril)ed  by 
fire  years  from  the  date  of  filing  the  tax  roll." 

It  is  obvious,  that  the  only  security  there  is  for  the  taxes  in  contro- 
versy, is  a  legal  mortgage,  for  it  cannot  bo  plausibly  contended  that  the 
"Uen,  privilege  and  right  of  pledge"  accorded  by  the  law  of  1877,  was 
imported,  tacitly  and  without  the  sanction  of  the  Legislature,  into  the 
Acts  of  1880  an<l  1882,  and  secure  the  taxes  assessed  thereunder. 

Now,  in  Jackson  vs.  Recorder,  34  Ann.  178,  it  was  held  tliat  the  pre- 
scription announced  in  Act  90  of  1877  "  did  not  affect  the  mortgages  by 
which  (taxes)  were  secured."  It  therefore  follows,  as  an  iri'esistible  con- 
elnsion,  that  said  act  does  not  affect  the  legal  mortgage  securing  tAxes 
a*w«wed  under  the  law  of  1880  or  1882,  such  as  those  in  suit^  and  in  as 
miiofa  as  they  are  not  secured  by  any  lien,  privilege  and  rights  of  pledge, 
as  provided  by  the  revenue  law  of  1887,  the  prescription  therein  ac- 
f^ordnl  does  not  affect  them.  Hence  it  was  unnecessary  for  the  Legisla- 
ture to  formally  repeal  that  act,  or,  in  tenns,  to  alter  the  period  of  pre- 
scription therein  provided  for. 

By  referring  to  tlie  repealing  clause  of  the  law  of  1880,  it  will  be  seen 
that  it  was  specially  guarded  in  its  tenns.  Thus:  "That  the  liens, 
*      •     •     and  thos<»  part^*  of  all  laws  on  the  subject  *of  the  levy,  assess- 
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iiient  and  collection  of  State  taxes,  liei-etofore  enacted,  which  ai*e  in  eon- 
flict  mtli  the  ComtHution  of  this  State,  or  are  inconsistent  with,  or  fmper- 
seded  by,  or  contrary  to,  or  in  conflict  with  the  pro\dsions  of  this  act,  lie 
and  the  same  are  repealed,  etc."    Section  53  of  Act  77  of  1880." 

The  manifest  purpose  was  to  carefully  restrain  revenue  laws  within 
the  provisions  of  the  Constitution,  and  not  to  inteifere  with  the  collect- 
ibility of  taxes  assessed  under  anterior  laws. 

Having  ascertained  that  the  provisions  of  Act  96  of  1877  are  not  ap- 
plicable to  the  taxes  under  discussion  —  conceding  nrguendo  that  the 
Act«  of  1880  and  1882  embrace  city,  or  municipal  taxes — let  us  now 
consider  the  question,  as  an  original  one,  whether  those  acts  embrace 
such  taxes,  and  whether  those  in  contestation  were  assessed  thereunder 
and  are  governed  by  the  prescription  therein  established. 

Section  7  of  Act  77  of  1880  directs  the  Board  of  Assessors  of  the  Par- 
ish of  Orleans  to  "  furnish  the  City  of  New  Orleans  *  *  with  a  com- 
plete cop3'  of  the  (State)  assessment  rolls."  Section  21  provides  "  that 
if  there  be  any  incorporated  vilhige,  town  or  city  in  any  parish,  the  lists 
of  property  therein  shall  be  taken  up  separately  by  the  assessor,  etc." 

The  provisions  of  sections  7  and  26  of  Act  96  of  1882,  are  almost 
identical  with  those  just  quoted  from  the  law  of  1880. 

Now  it  happens  that  the  Parish  of  Orleans  and  the  City  of  New  Or- 
leans are  ideutica.1  in  area,  population,  and  assessable  property,  and 
hence  it  is  only  necessary  for  the  completion  of  the  municipal  assess- 
ment that  the  levy  made  by  the  City  Council  be  extended  on  the  State 
assessment  roll  furnished  by  the  Board  of  State  Assessors. 

By  this  means  the  provisions  of  Article  218  of  the  Constitution  are 
caiTied  into  effect.     They  are  as  follows : 

"  All  t\\^  articles  and  proWsions  of  this  Constitution,  and  relating  to 
the  collection  of  State  taxes  and  tax  sales,  shall  also  apply  to  the  col- 
lection of  parish,  district  and  municipal  taxes." 

Article  202  provides  that  "the  taxing  power  may  he  exercised  by  tlie 
General  Assembly  for  State  purposes,  and  by  parishes  and  municipal 
corporations,  under  the  authority  of  the  (reneral  Assemldy,  for  pari«%li 
and  municipal  purposes." 

The  conclusion  is,  likewise,  irresistible  that  the  revenue  laws  of  18SO 
and  1882  embrace  and  provide  fol^  municipal  taxes,  and  that  these  pro- 
visions cover  and  control  the  levy,  Jissessment,  and  prescriptionw  of  tlie 
taxes  in  dispute,  as  well  as  the  se<*urity  for  the  payment  of  the  same. 

Therefore,  it  was  proper  and  correct  that  we  should,  upon  serious^ 
consideration  of  these  principles  of  law,  have  said,  in  the  matter  of 
Orloff  Lake,  40  Ann.  148,  that,  "  the  provisions  of  Article  210  of  tlie 
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Constitution  of  1879  have  ejrchuiire  reference  to  the  taxes  that  may  Ik? 
AMieraed  under  laws  paDsed  in  pursuance  thei*eof ;  and  thone  of  the  ordi- 
iuuit*e  for  the  relief  of  delinquent  tax  payers,  to  delincpieut  taxes  that 
were  assessecl  in  yeai*s  antecedent  to  \t»  adoption  by  the  public." 

It  jnstilie<l  the  language  employed  by  us  in  Reed  vs.  His  Credit4>rs, 
31>  Ann.  123,  viz:  "  The  Constitution  and  the  ordinance  for  the  relief  of 
(lelinqnentA  disse veiled  *  ba<'k  taxes '  fi-oni  *  current  taxes.'  They  did 
not  operate  a  repeal  of  prior  revenue  laws;  but  some  were  thereby  most 
diKtiuctly  left  in  fiUl  force  for,  at  le*wt,  all  purpc)seK  of  coUet'thiff  the  Uijrett 
that  had  Iteen  asseaned  under  them.^ 

To  my  mind  it  is  perfectly  obvious  that  the  taxes  involved  in  the  in- 
stant case  are  governed  by  the  laws  of  1 880  and  1882 ;  bnt,  notwith- 
standing they  are  only  secured  by  a  legal  mortgage,  it  is  prem*riptible  by 
thrff  years  under  the  former,  and  by  five  years  under  the  latter,  and  is 
extinguished  in  either  event.  Hence  it  woidd  serve  no  useful  pui"pose, 
i^lionld  this  theory  prevail,  to  I'eciuire  an  additional  rule  for  its  formal 
f-anceDation  ;  and  I,  therefore,  concur  iu  the  decree  for  the  i-etuson  that 
the  Mime  end  ia  reached  by  either  coui-se  of  argumentation  and  reasoning. 


Xo.  10,260. 

JoHX  Mahony,  Individially  and  as  Ti  tor,  vs.  Bkdkma  Mahony, 
Administratrix,  Etc. 

While  a  tator  w  liabto  for  the  rpvenneit  yiekled  by  tlie  property  of  hia  wanl,  under  hi8  eontml. 

aad  adiniiii«tr«tion  and  which  he  ha^  c«>]Iected.  he  is  entitJod  to  be  credited,  in  a  nettle 

mt^t  with  them,  with  all  dinburMemeutM  for  insurance,  repairs,  taxen.  Ixmnl  and  lodgiu); 

elr..  Bade  by  him,  in  hia  nfHeial  rapacity. 
Hr  km  no  anthority  in  making  «*nch  disbursement*— however  ueces«ar>- —  to  spend  more 

than  tlM*  rerenam  and  thns  encnwch  on  tlieir  capital,  without  the  assent  of  a  family  meet- 

iaj(  approTMl  by  the  (V>nrt. 
A  tat«r  who  hms.  in  Kood  f»itb.  talcen  charge  of  bis  wards  and  administeretl  their  property,  as 

w«41  $m  mnM  have  been  done  under  straightened  circumstances,  cannot  be  cbarge<l  with 

aaladaiinistration.  simply  iMM-ause,  in  the  course  of  time,  the  bnildinji^  have  1>e4'ome  more 

•w  Wmm  dilapidated. 

\  rlKfiral  emir,  in  the  computation  of  the  aniomit  of  an  indebtedness,  though  formulated  in 
the  derrrtal  jwrt  of  a  Judgment  of  the  Su)irenie  (.'ourt,  may  be  rectified  and  the  coiTect 
Aomiiit  Rpecifled,  in  paMsing  im  an  applicatitm  to  review,  without  granting  a  re-heariug. 

APPEAL  from  tlie  ('ivil  District  Court  for  tlie  Parisli  of  Orleans. 
Monroe,  J. 


r.  Gilmore  d'  Sous  for  Plaintiff  and  Appellant : 

Motif  Drolki  dcAufjmtin  and  Uennj  Denis  for  Defendant  and  ApiHjIlant. 
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The  opinion  of  the  Court  was  delivered  by 

Bkkmi'dez,  C.  J.  This  is  a  suit"  by  the  cliihlren  of  Luke  and  Honora 
Mahony  agjiinst  the  sueceswion  of  their  tutor  and  uncle  for  the  revenues 
of  property  inherited  by  them  from  their  authors,  and  which  was  under 
the  administration  of  their  said  tutor,  Francis  Mahony,  during  five  yeai-s 
and  several  months. 

Tliey  collectively  claim  $2500,  to  be  afterwards  apportioned  among 
themselves,  the  sum  being  the  aggregate  of  rents  received,  aveniged  at 
about  $40  per  month. 

To  the  demand,  the  succession  answers  substantially,  that  the  average 
rent  was  $20  per  month,  and  that,  after  deduction  of  disbursements  for 
insurance  premiums,  r<»i>airs,  support  of  the  minors,  tutor's  advances 
and  coimnissions,  the  balance  remaining  is  ^HS  15,  which  are  tendered. 

From  a  judgment  allowing  the  sum  dainu'd  in  full,  apportioning  it 
among  the  heirs,  the  administratrix  of  the  succession  of  tlie  late  tutor 
prosecutes  this  appeal. 

It  is  difficult,  not  to  say  impossible,  to  conceive'  how,  un<ler  averments 
which,  for  the  best  could,  if  proved,  hold  the  tutor  lialde  for  the  largest 
amount  which  the  property  could  have  yi<'lded  while  in  his  administra- 
tion, this  official  can  be  scuight  to  be  made  to  i)ay  that  sum,  without 
crediting  him  with  disbursements  which  he  nec<'ssarily  must  have  made. 

It  appears  that  the  only  property  owned  by  the  jdaintitts  consists  in  a 
piece  of  real  estate  with  buildings,  etc.,  thereon,  which  was  appraised, 
at  the  time  of  tlie  appointment  of  the  tutor  in  187J),  at  $1000,  although 
true  it  be,  that  eight  years  previous,  the  sanuOiad  been  purchased  for  four 
times  as  nuu'h,  pait  cash  and  pai-t  on  time,  an<l  was  jissessed  at  $2000. 

Much  testimony  was  adduced  to  juove  the  con<lition  of  the  buildings 
and  the  rentals  yielded.  It  (^stnblishes  clearly  that  they  were  in  bad 
condition  at  the  time  of  the  d<'ath  of  Mrs.  Maliony,  the  plaintiti''s 
mother  and  tutrix,  who  had  had  them  in  her  charge  and  custody  during 
the  four  years  which  interven<Ml  In^twiMMi  her  husband's  death,  in 
August,  1874,  and  her  own,  in  Dccembor,  1H7H,  and  that  they  continued 
such,  with  tlu'  difference  that  tlicir  condition  grew  worse  as  time  rolled 
by,  for  want  of  better  keeping  and  repaiiring. 

The  testimony  is  vague,  disconnecrted,  unsubstantial,  unsativsfactory 
and  surely  does  not  establish  that  th<'  property  yielded  $40  nuuitlily 
during  the  tinu'  that  it  was  in  the  charge  of  Francis  Mahony,  the  de- 
ceased tutor. 

Patiently  and  as  attt^itively  considered  as  it  can  be,  it  leaves  the  im- 
pression on  the  mind,  however,  that  the  property  has  rented  more  than 
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the  $20  monthly  atlmitted  by  tlie  (lefeiidaut  during  that  period,  and  that, 
con»dering  the  tluctuations  in  the  rental  of  property,  the  non-rentiil  of 
the  same,  the  non-payment  of  rents  and  the  other  incidental  and  un- 
avoidable di8ai>pointnients  in  the  same,  an  allowance  of  $30  per  month, 
daring  the  course  of  tutorship,  is  a  libersd  one. 

This  would  give  a  total  for  the  five  years  and  eight  months,  constitut- 
ing that  period,  of  $2040. 

On  the  other  hand,  the  heirs  cannot  be  permitted  to  claim  the  gross 
rent  received  and  to  ignore  the  counter  demands  of  the  tutor. 

It  would  be  idle  work  to  enumerate  specifically  here,  the  nimierous 
items  of  disbui^sements  for  insurance,  taxes,  rei>air8,  support  of  at  least 
two  of  the  minors,  advances  by  the  tutor,  his  commissions  on  sums  col- 
lected. 

It  is  enough  to  siiy  tluit,  iu  addition  to  the  presumption  attaching  for 
such  <lisburst»mentR,  the  proof  in  the  record  ^establishes  that  tlie  tutor  is 
entitled  for  the  taimu  to  a  credit  of  $1535,  whidi  would  leave  a  balance 
in  favor  of  all  the  children,  four  in  number,  of  $505,  or  thereabout. 

The  evidence  shows,  however,  that  no  exx)ense  was  incurred  for  the 
minor  Maiy,  who  was  cared  for  by  a  friend,  and  that  since  1883,  John  has 
been  self-supporting.  The  item  for  board,  lodging,  etc.,.  during  the 
iutorHhip,  must  be  borne  by  two  of  tlie  children,  and  to  some  extent,  dilfi- 
rult  to  determine  with  exact  precision,  by  John,  but  which  may  bo  set 
down  at  $50. 

The  share  accruing  iu  tlie  residue  to  those  two  minors  cannot,  never- 
theless, be  charged  with  the  item  for  board,  etc.,  for  the  reason,  that  the 
tutor  wa«  not  authorized  by  a  family  nu'eting  and  the  judge,  to  encroach 
ui>on  their  capital.  He  ought  to  have  restricted  the  expenses  to  the 
revenues.     This  entitles  the  minors  to  be  relieved  of  the  dilterence. 

It  is  projjer  to  say,  that  the  charges  of  maljidminist ration  against  the 
tutor  ai-e  groundless.  It  appears  to  his  justification,  that  in  the  straight- 
ene<l  cirfumstances  un<ler  which  he  lalwred,  he  acted  honestly  and  in 
good  faith,  and  that  his  devotion  to  his  nephews  and  nieces  had  involve<l 
him  pwuniarily. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  amended,  so  as  to  reduce  the  anu)unt  allowed  by  it  against  the  succes- 
sion of  Francis  Mahony  to  $203;  whereof  $76  50  shall  accrue  to  John 
Mahony,  individually ;  $126  50  to  Mary  Mahony,  rejiresented  by  her 
tutor ;  and  nothing  to  the  other  two  minors,  Cornelius  and  Francis ;  with 
legal  interest  from  judicial  demand,  and  costs  of  the  lower  court,  and 
that  thus  amended;  said  judgment  be  affirmed  at  appellees'  costs. 


l;» 
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On  Application  for  Reiieaking. 

A  re-exaiuination  of  the  record  efltablisheft  the  fact  that  the  siicceKBion 
of  the  tutor  ought  not  to  have  been  ('redited  with  tlie  amount  of  city 
taxes  since  1882,  on  the  prox>ert.v  of  the  niinoi-B,  as  these  were  not  paid. 
The  amount  must,  therefore,  he  debited  t4>  the  succession,  k^a^'ing  it, 
therefore,  in  debt  for  $780. 

By  tliis  operation,  the  shar<*  of  eadi  <'hikl  wouUl  be  increased  by 
$68  75,  one-fourth  of  the  amount  improperly  credited,  practically  bene- 
fitting John  and  Mary  Mahony,  only. 

A  review  of  the  record  satisfies  us  that,  as  is  admitted  by  the  brief  in 
support  of  the  application  for  a  rehearing,  the  deceivsed  tutor  is  entitled 
to  a  credit  of  $1280  B2,  exchmive  of  the  taxes,  considered  to  have  been 
paid,  but  which  was  not  so. 

The  amount  due  being  $780,  each  child  would  be  entitled  to  $195  25, 
John^s  share  to  be  charged  with  the  $50  mentioned  in  the  opinion,  that 
of  Mary  to  go  to  her  free  from  all  counter  claim,  and  those  of  Cornelius 
and  Francis  to  Ix*  burdened,  as  far  as  they  go,  with  the  claims  of  the 
tutor  against  then»,  which  absorb  those*  two  shares,  so  that  the  minors 
receive  nothing. 

The  corrections  can  be  made  without  gianting  a  rehearing. 

It  is,  therefore,  ordered  that  the  previous  decree  be  amended  so  as  to 
entitle  John  and  Mary,  the  latter  through  her  tutor,  to  recover  from  the 
succession  of  Francis  Mahony  three  hundivd  and  forty  dollars  and  fifty 
cents  ($840  50),  whereof  one  hundred  and  forty-five  dollars  and 
twenty-five  cents  (  $145  25)  to  accrue  to  John  Mahony,  and  one  hun- 
dred and  ninety-five  dollars  and  twenty-five  cents  ($195  25  )  to  accrue 
to  Mary  Mahony,  and  that  thus  amended,  said  decree  become  final  and 
executory. 

Rehearing  refiiwd. 
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No.  10,214. 

MaKY   J.    ASHBEY   VS.    JOSEPII   H.    AsHBEY. 

It  ii»  a  general  nile  of  practice,  that  a  clefc'inlant  who  docs  not  inaint  upon  the  trial  of  an  except 
tion  before  the  case  is  trietl  on  tlic  nierit»,  is  piennmed  to  have  waived  the  exception.  But 
tlio  rule  adniitA  of  at  leant  one  exception,  and  tliat  is  wlien  tin*  ««xcei)tion  HU^^(>Mt8  a  defe«-t 
which  the  court  may  notic<«  e%  proprio  motu,  Mxrh  a»  an  oniiBaion,  in  a  rule  to  crane  a  inort 
gage,  to  make  the  mortgagee,  whoHc  riglit.s  are  involved,  a  party,  or  to  notify  him. 

In  »ucli  a  caae  the  mortgagee  is  not  lM)und  hy  t lie  Judgment,  altliough  he  may  be  aeriounly  in" 
ctmvenienccd  and  iiyured  tliereby,  at  least  in  re«toring  bin  mortgage,  which  may,  under 
the  judgment,  have  been  released  by  tlie  rei'onler  of  mortgagt'R. 

"The  lirnt  duty  of  a  judge  is  to  lieur  a  party  before  he  niaket*  a  decision  to  bin  injurj-."  Gas 
<iuet  V8.  Dimitry,  6  La.  553. 
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In  a  rule  to  cancel  the  inscription  of  a  mortage  in  favor  of  minors  against  their  natural  tutor 
and  to  invest  the  community  to  which  the  latter  was  a  party,  with  ownership  of  immor 
ahle  property  which  stands  in  the  name  of  the  minors  alone,  their  interests  are  in  opjiosi- 
tion  to  those  of  their  tutor,  and  he  is  not  competent  to  represent  them  in  this  litigation  ; 
their  nnder-tntor  should  be  notified. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
TiMOf,  J. 


J.  S,  and  J.  T.  W/iitaker  for  Plaintiff  and  Appellee : 

When  the  property  of  one  against  whom  judgment  has  been  rendertnl  is  incumbered  by 
mortgages  having  an  ap])arent  preference  over  the  judgment  creditor,  the  latter  may,  by 
mle.  proceed  to  have  such  mortgages  erased.    28  Ann.  753  :  1  Ann.  330. 
All  dilatory  pleas  must  be  specially  set  forth  in  limim  and  iMifore  issue  joined  otherwise 
not  admissible.    C.  P.  333 ;  34  Ann.  966 ;  II  Ann.  491. 

Going  to  trial  without  insisting  upon  previous  action  of  the  court  on  exceptions  is  a  pre- 
snmption  of  their  waiver.  15  Ann.  188 ;  18  Ann.  207  ;  23  Ann.  254 ;  4  La.  482 ;  14  La.  288 . 
Frescription  begins  from  the  majority  of  the  wanl.  If  the  minor  does  not,  within  four 
ye«rs  after  minority,  take  legal  action  to  finally  settle  his  rights  and  enforce  them,  pre- 
scription will  apply.    37  Ann.  809. 

Even  where  a  tutor  fails  to  plead  prescription,  tliinl  persons  who  have  acquired  rights  on 
his  property  may  avail  themselves  of  such  plea.  37  Ann.  809 ;  8  Ann.  504. 
Where  a  judgment  has  been  rendered  declaring  a  contract  Irauduleut  or  simulated, 
courts  will  not  impose  on  all  the  creditors  the  trouble,  expense  and  delay  of  a  formal  ac- 
Ucfn  ot  revendication,  but  will,  when  all  parties  are  before  t|ie  court  as  in  this  case  and 
such  judgment  is  pleaded,  receive  as  full  and  conclusive  proof  of  such  fraud  and  simulation 
said  record  or  judgment.    15  Ann.  663. 

All  property  acquired  during  marriage  is  ccmsidered  community,  tmd  debts  conti-acted 
during  marriage  are  chargeable  to  it.  C.  C.  2371,  2372 ;  26  Ann.  232,  391 ;  12  Ann.  396;  21 
Ann.  383. 

The  mere  declaration  in  an  act  of  purchase  '•  with  her  separate  funds  "  does  not  relieve 
the  wife  or  her  representatives  from  proving  aliunde  whei-e  an  issue  is  made  in  such 
matter  that  the  purchase  was  made  witli  her  paraphernal  funds.  18  Ann.  126 ;  20  Ann.  531. 
An  inscription  in  the  office  of  the  recorder  of  mortgages  ceases  to  be  evidence  of  the 
mortgage  after  the  lapse  of  ten  years.  The  recorder  of  mortgages  is  bound  to  cancel  and 
erase  a  mortgage  on  the  application  of  n  cre<litor  or  party  intcrpst«'d  that  has  been  regis- 
tered in  his  office  ten  yeai-s  previous  to  the  application.  Xo  notice  required  in  such  case 
to  parties  interested.    20  Ann.  508.  ^ 

I.  The  appointment  of  an  administrator  is  not  a  matter  of  course,  but  is  made  when  any  of 
the  cre<litors  of  the  succession  require  it.  2  Ann.  464:  3  Ann.  502 :  4  Ann.  561 ;  30  Ann. 
96.  Seinscription  must  be  mode  in  the  same  manner  as  the  first  inscription.  28  Ann 
775;  21  Ami.  204;  20  Ann.  385. 


A,  J,  Lewis  for  Defendant  and  Appellant. 

Tlie  opinion  of  the  Court  waa  delivered  by 

PocH^.,  J.  Plaintiif,  a«  a  natural  tutrix  of  her  minor  children,  and 
joined  Iierein  by  her  children  of  age  and  by  the  tutor  of  one  of  her 
grandchildren,  took  a  rule  against  the  defendant  personally,  and  as  nat- 
ural tutor  of  148  minor  children,  issue  of  his  second  marriage,  to  which 
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the  sheriff,  and  the  recorder  of  mortgages  of  the  Parish  of  Orleans  were 
made  parties,  witli  a  view  to  the  caneelhition  of  several  mortgages  affect- 
ing certain  immovable  property  which  had  a  short  time  l)efore  been  ad- 
judicated to  her,  and  for  other  purposes. 

One  of  the  reliefs  prayed  for  is  a  judicial  declaration  t-o  the  effect  that 
a  piece  of  immovable  prox>erty  purchased,  and  standing,  in  the  name  of  • 
the  defendant's  second  wife,  belonged  in  truth  to  the  community  onoe 
existing  between  said  spouses. 

The  mort.gages  sought  to  be  cancelled  are,  one  in  favor  of  Maitlia  B. 
and  Louis  Ashbey,  growing  out  of  an  act  of  mortgage  of  May  20,  1885, 
and  other  inscriptions  in  favor  of  the  same  parties,  touching  their  rights 
in  the  community  between  defendant  and  their  deceased  mother,  who 
was  the  4ii*st  wife  of  Joseph  Ashbey,  the  full  particulars  and  details  of 
which  mortgages  are  contained  in  the  opinion  of  the  court,  rendered 
this  day  in  the  case  of  Martha  J.  Ashbey,  Tutrix,  vs.  Joseph  H.  Ashliey 
et  al.  (No.  10,213  on  our  Docket). 

The  other  mortgage  involved  in  the  rule  is  that  in  favor  of  the  minor 
cliildren,  issue  of  Joseph  H.  Ashbey 's  second  marriage,  resulting  from 
an  inscription  of  an  abstract  of  the  inventory  of  their  mother's  succes- 
sion, which  bears  date,  June  *30,  1884. 

The  abjudication  herein  referred  to  was  effected  in  execution  of  the 
judgment  rendered  May  29,  1885,  in  favor  of  plaintiffs  in  this  rule, 
against  Joseph  H.  Ashbey,  also  described  in  the  opinion  of  this  court 
just  referred  to. 

In  answer  to  this  rule,  Joseph  H.  Ashbey  filed  numerous  pleas  and  de- 
fenses, all  continued  in  the  same  pleadings,  and  many  of  which  are  in 
the  nature  of  dilatory  exceptions.     He  pleaded : 

1.  The  prescription  of  one  year. 

2.  The  misjoinder  of  parties  as  i>laintiffs. 

3.  The  want  «f  proper  parties  defendants. 

4.  The  incompetency  of  the  court  or  division. 

5.  That  a  rule  was  an  imj^roper  proceeding  for  the  relief  sought. 

6.  No  cause  of  Jiction. 

7.  That  a  conventional  mortgage  securing  promissory  notes  cannot  be 
treated  as  a  nullity  on  its  face. 

8.  The  nullity  of  the  adjudication  to  plaintiff,  Mary  Ashbey. 

9.  That,  if  Vialid,  the  adjudication  was  burdened  with  the  minor's 
mortgage. 

10.  That  title  to  property  cannot  l>e  determined  by  rule. 

11.  A  claimed  reduction  of  plaintiff's  judgment  against  J.  H.  Ashbey. 
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At  a  glance  it  appeal's  tliat  these  pleas,  which  are  promiscuously 
mingled,  embrace  many  matters  which,  under  correct  practice,  must  be 
urged  m  limine ;  and  the  record  shows  that  defendant  went  into  the 
trial  on  the  merits  without  insisting  on  a  decision  of  any  of  his  excep- 
tions. Hence  he  is  debarred  of  the  right  of  urging  them  on  appeal. 
That  rule  of  practice,  which  is  as  ancient  as  our  jurisprudence,  has 
been  formulated,  as  follows : 

**  A  defendant,  who  does  not  insist  upon  the  trial  of  an  exception  be- 
fore the  case  is  tried  on  the  merits,  is  presumed  to  have  waived  the  ex- 
ception." Keniple  vs.  Hunt,  4  La.  482.  Powell  vs.  Graves,  15  Ann. 
188;  Cure  vs.  Porter,  18  Ann.  206 ;  Richardson  vs.  Hunter,  23  Ann.  255; 
Tnpery  vs.  Edmondson,  32  Ann.  1146;  Hickman  vs.  Dawson,  33 
Ann.  438. 

But  jurisprudence  has  recognized,  and  the  condition  of  this  case  sug- 
gests, an  exception  to  this  general  rule,  and  that  involves  the  error  of 
plaintiflft  in  having  utterly  failed  to  make  the  mortgagees,  whose  mort- 
gages are  herein  sought  to  be  cancelled,  parties  as  defendants  in  their 
rale. 

It  has  been  imlformly  held  in  our  jurisprudence,  and  indeed  it  stands 
to  reason,  that ''  a  mortgagee  not  made  a  party  to  proceedings  by  which 
a  judgment  was  obtained,  ordering  tlie  recorder  of  mortgages  to  erase  the 
mortgage  held  by  him,  will  not  be  bound  by  them." 

That  doctrine,  which  is  really  an  axiom  of  law  and  justice,  has  led  this 
Court  in  many  cases  to  refuse  countenance  to  a  proceeding  looking  to 
the  cancellation  of  mortgages,  without  notice  to,  or  hearing  from,  the 
mortgagees,  even  in  the  absence  of  any  plea  to  that  effect,  and  in  many 
instances  the  Court  has  refused  to  order  the  recorder  of  mortgages  to  pro- 
ceed to  the  cancellation,  in  the  absence  of  such  necessary  parties,  as  this 
would  be  equivalent  to  an  order  to  that  officer  to  peiform  the  duty  at  his 
peril.  Florance  vs.  Mercier,  2  La.  489  j  Waters  vs.  Mercier,  4  La.  17  j  State 
Tft.  LeBlanc,  Judge,  5  La.  330;  Gasquet  vs.  Dimitry,  6  La.  453;  French 
y%.  Prieur,  6  Rob.  299;  Leverich  vs.  Prieur,  8  R.  97;  Delavigne  vs. 
Gaienni^,  11  Rob.  171. 

Now  it  appears  from  the  record,  that  three  of  the  inscriptions  sought 
to  be  erased  are  in  the  names  of  Martha  B.  and  Louis  Ashl)ey ;  that  one  of 
the  mortgages  thus  to  be  disposed  of  is  the  very  jwt  of  May  20,  1885,  this 
day  recognized  by  the  Court  as  a  valid  mortgage  (in  suit  10,213),  and  no 
attempt  is  shown  on  the  pai-t  of  plaintiff  t^  have  either  of  these  persons, 
ao  vitally  interested,  made  a  party  to  these  proceedings. 

From  the  statement  of  the  pleadings,  contained  in  the  first  part  of  this 
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opinion,  it  appears  that  the  plan  of  subjecting  the  minors  to  the  rule  is 
by  notifying  their  father  as  their  natural  tutor. 

But,  as  to  them,  the  two-fold  purpose  of  the  rule  is  to  cancel  a  mort- 
gage in  their  favor  against  tlieir  father,  and  to  declare  that  they  own  but 
one-half  of  a  piece  of  valuable  immovable  property,  of  which  they  are 
prima  facie  the  sole  owners,  and  to  invest  the  ownership  of  the  other  half 
in  their  father.  Hence  their  interests  are  in  opposition  to  those  of  their 
natural  tutor,  and  under  the  law,  he  is  incompetent  to  represent  them  in 
this  controversy. 

Article  275  of  the  Civil  Code  provides  :  "  It  is  the  duty  of  the  under- 
tutor  to  act  for  the  minor,  whenever  the  interest  of  the  minor  is  in  oppo- 
sition to  the  interest  of  the  tutor."  Frere  vs.  Frere,  1  New  Series,  462  j 
succession  of  Hebert,  4  Ann.  77  j  Holmes  vs.  Hempkin,  6  Rob.  51. 

It  is  therefore  safe  to  conclude  that  the  minors,  whose  mortgage 
rights  are  directly  involved  and  are  actually  jeopardized  in  this  rule, 
were  not  properly  before  the  court,  which  rendered  a  judgment  entirely 
anniliilating  their  aforesaid  rights. 

Their  undertutor,  who  should  have  l)een  brought  into  the  case,  has 
joined  in  this  appeal,  in  which  Ids  voice  must  reach  the  ears  of  the  court. 

The  theorj'  on  which  our  jurisprudence  rests  the  rule  that  a  mortgagee 
is  a  necessary  party  to  a  i>roceeding  intended  to  affect  his  mortgage,  rest* 
on  sound  policy  of  reason  and  justice. 

In  the  case  of  Gasquet  et  al  vs.  Diniitry,  (3  La.  454,  the  plaintiffs  iu 
rule  sought  to  coerce  the  sheriff  to  cancel  a  certain  mortgage,  without  a 
notice  to  the  mortgagee  ;  the  sheriff  refused  to  act  without  an  order  of 
court,  and  although  the  mortgagee  made  no  appe^irace,  the  court,  dis- 
charged the  rule  and  the  decision  was  affirmed  on  appeal. 

This  Court  said  in  that  case : 

"  Although  these  mortgagees  are  not  parties  to  the  rule,  its  being 
made  absolute  may  do  them  great  injury.  They  may  not  be  bound  by 
it,  but  the  sheriff  may  release,  and  the  recorder  of  mortgages,  on  the  pro- 
duction of  the  release,  may  i)roceed  to  the  radiation  of  these  mortgages, 
and  the  radiation  may  occasion  trouble  and  injury  to  these  mortgagees, 
and  subsequent  purchasers. 

"  The  first  duty  of  a  judge  is  to  hear  4  party  before  he  makes  a  deci- 
sion t^  his  injury. 

'*  Apjjlying  this  proposition  to  the  jiresen  tease,  we  cannot  say  the  first 
judge  erred,  when  he  concluded  that  the  i>erson  who  required  him  to 
onler  the  sheriff  to  release  the  mortgages,  could  not  be  heard  l>ecau8e  he 
had  not  made  these  mortgagees  parties,  or  given  them  notice." 

This    language,    characterized  by  a  spirit  of  wisdom,   faiiiiess  and 
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justice,  is  entirely  api>licable  to  the  condition  of  the  instant  case,  and  it 
effectively  demonstrates  that  there  is  error  in  the  judgment  of  the 
Diatrict  Court,  which  had  granted  to  plaintiffs'  in  rule,  all  the  relief 
which  they  had  prayed  for. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  ordered, 
that  plaintiffs'  rule  be  discharged  at  their  costs  in  both  courts. 

Rehearing  refused. 


The  opinion  of  the  Court  was  delivered  by 

Watkixs,  J.  From  a  conviction  of  murder  and  a  sentence  to  lifetime 
imprisonment,  tlie  defendant  prosecutes  this  appeal. 

It  appears  from  a  bill  of  exceptions  in  the  record,  that  when  the 
dying  declarations  of  George  Anderson  were  offered  in  evidence,  defend- 
ant's counsel  urged,  as  an  objection  to  their  admissibility,  that  it  did  not 
appear  tliat  they  had  been  made  under  a  sense  of  impending  dissolution . 
Thereupon,  the  State's  counsel  proposed  to  show  this  fact  by  the  testi- 
mony ot  other  witnesses,  and  thus  establish  a  basis  for  the  intioduction 
of  said  declarations^  and  the  defendant's  counsel  then  ^^ moved  the 
wart  to  open  a  note  of  evidence,  and  to  reduce  this  testimony  to  writ- 
ing, as  it  was  a  mixed  cjuestion  of  law  and  fact  reviewable  by  the  appel- 
late* court,  and  as  said  accused  was  notified  that  the  evidence  would  not 
hkx  a  sufficient  basis." 

Tills  request  was  declined  by  the  .trial  judge,  and,  inter  aliaj  he  as- 
lagns  the  following  reasons  for  his  declination,  viz : 
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4« 
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810 

41  143 
47  1010 

47  1526 
41  143 

48  1015 

========  41    148 

No.  10,251.  lJiJ??i, 

The  State  of  Louisiana  vs.  John  W.  Seilet.  '4?-^' 

The  MciLBed  is  entitlod,  darinj;  the  progresa  of  the  trial,  to  huve  the  testimony  of  Tdtnoasen 
introduced  by  the  Static  for  the  purpose  of  laj'ing  the  basis  for  the  admission  in  e%ideuce 
of  dyint;  declarations,  reduced  to  writing,  for  the  purpose  of  having  it  annexed  to  a  bill 
of  oxceptious,  and  brought  up  in  the  transcript,  for  review  by  this  Court,  in  order  to 
obtain  a  ruling  upon  a  question  of  law,  on  which  he  relies  for  relief.  ImmRs 

50  454 
&0  11&9 

51  166 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Lew  is  J  J. 
Walter  H.  Bogers  Attorney  General,  for  the  State,  Appellee. 

E.  J,    Veasie,  C,   W.  7)m  Roy  and  Kennett  Baillio  for  Defendant  and 
Appellant : 
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"  The  court  is  not  aware  of  any  law  requiring  the  evidence  to  be 
taken  down  in  writing  in  such  cases,  and  refuses  the  request,  for  tlie 
reason  that  it  was  a  useless  consumption  of  time  j  and  because  tlie 
counsel  for  the  defendant  had  ample  opportunity  to  incorporate  the 
facts  in  a  bill  of  exceptions,  which  they  have  not  seen  fit  to  do,  altliough 
they  took  the  ijrecaution  to  state  tlie  facts  in  writing,  in  the  exception 
book,  upon  which  they  rely." 

He  then  proceeds  to  state  the  purport  of  what  api>ears  in  *^the  excep- 
tion book,"  and  follows  it  up  with  his  own  version  of  tlie  entire  evidence 
on  the  subject,  and,  thereupon,  gives  it  as  his  opinion  that  the  deceased 
"  gave  his  dying  declarations  under  a  sense  of  impending  dissolution," 
and  holds  that  same  were  admissible  in  evidence. 

In  our  opinion  the  judge's  reasons  do  not  fairly  respond  to  the  objec- 
tion that  was  urged. 

They  disclose  a  necessity  for  some  fixed  and  definite  rule  upon  tliis 
subject — and  it  is  one  of  very  great  impoitance  —  in  order  that  the 
rights  of  accused  i>er8on8  may  be  fully  protected,  without  prejudice  to 
those  of  the  State. 

We  liave,  on  the  part  of  defendant,  a  demand  that  the  testimony  of 
witnesses,  on  this  collateral  issue,  be  reduced  to  writing  as  detailed  by 
them,  for  the  express  purpose  of  bringing  it  up  for  review  on  appeal,  in 
order  to  have  a  question  of  law  determined. 

We  have,  oii  the  part  of  the  trial  judge,  a  distinct  and  emphatic  re- 
fusal of  the  defendant's  request,  because  his  counsel  had  enjoyed  the  op- 
portunity of  having  them  incorporated  in  a  bill  of  exceptions. 

The  judge  did  not  rest  his  conclusions  on  the  adequacy  of  that  state- 
ment, but,  at  ouce,  proceeded  to  make  a  different  version  of  the  facts, 
and  rested  his  conclusions  upon  it.  In  so  doing  he  clearly  demonstrated 
the  fact  that,  if  the  defendant's  counsel  did  have  ample  opportunity  to 
incorporate  the  facts  in  a  bill  of  exceptions,  it  was,  at  the  same  time, 
rendered  invaluable  to  him,  by  his  own,  possessing,  as  it  does,  the 
weight  of  his  authoritative  siinction. 

Under  this  states  of  facts,  the  accused  appears  in  this  Court,  practic- 
ally dei)rived  of  the  evidence  on  which  he  solely  depends,  and  is  necessi- 
tated to  rely  upon  that  to  which  the  judge  has  cei'tifted. 

In  the  absence  of  such  proof,  we  have  often  held,  and  Juive  felt  l)ound 
to  hold,  with  the  trial  judge,  in  case  there  should  be  a  tlifference  be- 
tween his  statement  of  the  facts  and  that  of  the  defendant's  counsel 
Such  being  the  casc^,  is  the  accused  entitled,  during  the  progress  of  tlie 
trijil,  to  have  the  testimony  of  witnesses  upon  a  collateral  issue  of  merity 
reduced  to  writing,  for  the  purpose  of  having  it  annexed  to  a  bill  of  ex- 
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i'eptioii8,  and  rpvic»wed  by  this  Court,  in  order  to  obtain  a  ruling  upon  a 
question  of  law  on  which  he  relies  Y 
UnqueHtionably  lie  lias. 

While  it  ifl  not  denied  that  this  Court  is  witlwnt  jurisdiction  to  ex- 
amine into,  or  ])a8s  u]>on  any  question  of  fact,  in  so  far  as  it  may  apx>er- 
tain  to  the  ^\\\t  or  innocence  of  the  accused  of  the  charge  preferred 
against  him,  yet  it  is  indisputable  that  it  luis  jurisdiction  t4>  examine 
and  weigh  the  testimony  of  witnesses,  in  the  consideration  and  decision 
of  questions  of  law  growing  out  of  the  principal  issue  in  the  case,  and 
which  are  not  sfthmitUd  to  the  jury. 

If  it  liad  not  the  power  to  do  so,  how  conld  the  competency  of  a 
juror,  or  a  witness  l>e  tested,  or  the  misconduct  of  a  juror  determined  ? 
The  usual  form  in  which  such  questions  are  presented,  is  tliat  of  a  bill 
of  exceptions,  containing  a  brief  siunmary  of  the  proof  certified  by  the 
trial  judge  j  yet  it  is  evidence  of  witnesses  which  is  thus  tendered  for 
the  consideration  of  the  cotu%  at  least ;  and  it  has  been  the  recognized 
rule  of  this  tribunal  to  consider  such  statements  for  the  purposes  of  the 
questions  therein  raised,  with  few  exceptions. 

This  question  was  fully  considered  and  well  decided  by  this  Court  in 
Nelsou's  case,  in  which  the  following  language  was  employed,  viz : 

"  The  prolubition  to  the  exercise  of  the  jurisdiction  of  this  Court 
lies  to  itA  power  to  find  pure  questions  of  fact,  such  as  were  submitt^Ml 
to  and  found  by  the  jury.  The  inhibition  does  not  extend  to  the  ques- 
tions of  law  bas(Ml  upon  the  facts  submitted  to  and  dett^rmined  by  the 
jwdge.  (>f  course  this  coni-t  could  not  review,  under  any  circumstances, 
the  venlict  of  the  jury,  on  the  fact*  found  before  thoin,  on  the  trial  of 
the  accused.'-     State  vs.  Nelson,  32  Ann.  845. 

In  a  more  recent  cas<»,  this  Court  had  under  consideration  a  question 
quite  siinilar  to  the  one  under  discussion,  and,  in  the  course  of  a  remark- 
ably hicid  opinion,  they  said : 

"  The  test  of  the  a<lmissibility  of  the  evidence  is  in  tlie  belief  of  tlui 
deeeased  that  death  is  fast  approaching;  that  he  is,  in  other  words,  under 
a  iM'ttue  of  impending  dissolution,  and  his  statements  concerning  the  reir 
(fetter,  under  the  circumstances,  are  to  be  accredited  under  the  law,  as 
would  his  sworn  testimony  in  ordinary  cases.  The  question,  therefore, 
as  to  whetlier  the  circumstances  under  which  his  statements  are  made, 
«hoald  entitle  them  to  he  retceived  as  though  they  were  clothed  vrith  the 
Moctity  of  an  oath,  as  with  ordinary  witnesses,  is  one  of  law  blended 
with  facts. 

**Thc  fact  is,  the  condition  of  the  deceased,  as  to  his  chances  of  recov- 
<^ry  from  the  wounds  received ;  and  the  question  of  law  is,  whether  his 
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condition,  (i8  shown  hy  the  evidence,  is  sucli  as  to  create  upon  his  mind  the 
belief  of  approacliing  death,  under  the  effect  of  which  his  statement's  aix* 
to  be  received  in  evidence.  The  soluti(m  of  this  pi'oblem  is  the  exclusive 
province  of  this  court,  and  not  of  the  jury,  and  is,  therefore,  subject  to 
our  revision."    State  vs.  Trivas,  32  Ann.  1088. 

It  lias  been  the  constant  pra<jtice  of  tliis  Court  to  examine  the  testi- 
mony of  witnesses,  for  tlie  purpose  of  determining  tlie  a<lmi8sibility  of 
djing  declarations.  State  vs.  Judge  Spencer,  30  Ann.  361  j  State  vs. 
Daniel,  31  Ann.  92  j  State  vs.  Keenan,  :}8  Ann.  660;  State  vs.  Newhouse, 
39  Ann.  862 ;  1  Greenleaf,  $  158  j  State  vs.  Molisse, .%  Ann.  920  j  1  Arch- 
ibald, p.  140. 

This  being  the  settled  nile  of  our  jurisprudence,  on  the  question  of 
practice,  on  such  collateral  questions,  it  would  seem  to  be  a  necessary 
corollary,  that  tlie  defendant  is  entitled  to  have  this  evidence  reduced  to 
writing,  for  the  purpose  of  having  it  annexed  to  a  bill  of  exceptions,  and 
brought  up  with  the  transcript,  for  our  interpretation,  and  for  the  pur- 
pose of  enabling  us  to  correctly  determine  the  question  of  law  presented 
by  the  bill. 

This  precise  question  seems  to  have  never  been  decided  by  us,  but,  in 
Stat«  vs.  Nelson,  in  treating  of  the  proper  course  to  be  pursued  in  case 
of  a  difference  of  opinion  between  counsel  and  the  court,  we  said : 

"  The  difficulty  of  a  disagreement  between  the  judge  and  counsel,  as 
to  the  facts  proved,  may  all  be  obviated  by  re<iuiring  the  testimony  to 
be  reduced  to  wiiting,  and,  next,  annexing  it  to  a  bill  of  exceptions,  a« 
a  component  part  thereof;  it  being  the  clear  duty  of  the  judge,  in  case 
of  motions  for  new  trial,  involving  facts  not  submitted  to  the  jury,  to 
have  sucli  testimony  put  on  record,  at  the  instance  of  either  party,  as 
the  same  is  to  b«  weighed,  first  by  the  judge  a  qu4),  and  n^jct  by  the  ap- 
pellate tribunal." 

The  same  line  of  thought  was  pursued  in  State  vs.  Trivas,  on  which 
we  said : 

^'  The  second  bill  of  exceptions  retained  by  the  accused,  refers  to  the 
refusal  of  the  district  judge  to  cause  to  be  reduced  to  writing  the  whoU 
evidence  of  the  two  witnesses  in  connection  with  the  dying  declarations 
of  the  deceased.  He  hasc4iused  to  be  written  that  part  of  the  testimony 
which  was  intended  as  a  basis  for  the  introduction  of  the  statement  of 
Hanna,  the  victim,  and  nothing  more  was  necessary." 

In  that  case,  the  Court  had  no  occasion  to  decide,  whether  a  refusal  by 
the  judge,  to  permit  the  testimony  intended  to  establish  a  basis  for  the 
introduction  of  the  dying  declarations,  to  be  reduced  to  writing,  was 
correct  or  erroneous,  because  he  had  caused  the  material  part  of  same  to 
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be  reduced  to  wriring,  and  to  appear  in  the  record,  and  "nothing  more 
waa  neceawiry." 

But,  we  take  it  to  be  a  fair  inference  from  the  language  quoted,  tliat, 
had  Ruch  a  question  been  in  the  case,  the  Court  would  have  held  that  the 
accused  was  so  entitled,  as  of  riffht. 

It  seems  to  be  manifest,  that,  if  we  liave  the  jurisdictional  power  to 
investigate  the  testimony  applicable  to  collateral  questions  of  law 
arising  in  a  case,  the  testimony  should  be  put  to  record,  in  some  way, 
anil  incorporated  into  the  transcript. 

Then  why  should  not  the  accused  be  entitled  to  the  fiill  benefit  of 
meh  evidence  f  And  how  could  this  be  done,  if  he  is  not  entitled  to 
have  it  reduced  to  writing,  and  annexed  to  a  bill  f 

The  trial  judge  can  certify  his  remembrance  of  the  salient  facts  ad- 
duced, but  there  may  be  others  of  equal  importance  to  the  accused,  of 
which  he  might  have  no  recollection  at  all.  Can  he  be  rightfully  de- 
prived of  them  f  Surely  not.  But,  independent  of  mere  reasoning  on 
the  subject,  there  is  a  substantial  basis  upon  which  the  pretensions  of 
the  accused  are  founded,  and  it  is  this  :  this  Court  has  a  right  to  review 
the  rulings  of  the  district  judge  upon  all  questions  of  law  arising  upon 
collateral  issues  during  the  course  of  the  trial  of  the  accused,  and  to  do 
so  correctly  and  legally,  it  is  entitled  to  have  before  it  all  the  evidence 
upon  whicli  the  judge  below  based  his  rulings  in  the  premises. 

But,  this  proposition  may  not  be  conceded,  and,  lest  our  opinion  Ih3 
thouglit  to  have  taken  too  much  for  gmnted,  we  will  treat  it  as  res 
mora,  and  examine  it  accordingly. 

The  principle  in  controversy,  in  our  opinion,  rests  upon  tlie  two  fol- 
lowing propositions,  viz : 

1.  That  tlie  admissibility  of  dying  declarations  is  a  question  for  the 
jndge,  and  not  for  the  jnri/, 

2.  That  this  Court  has  jurisdiction  to  examine  the  evidence  wliich  is 
adduced  before  the  trial  judge,  on  collateral  issues,  in  order  to  decide 
the  qnestionH  of  law  raised  on  his  rulings. 

1.  The  elementary  writers  seem  to  l>e  perfectly  in  accord  on  the  sub- 
ject. 

Greenleaf,  in  discussing  it,  says: 

"  The  eircumstanves  under  which  the  declarations  were  made,  are  to 
be  flliown  to  the  judtje,  it  being  his  province,  and  not  that  of  the  jury,  to 
determine  whether  they  are  admissible."     1  Glf.  sec.  160. 

For  this  opinion  he  cites  a  large  number  of  leading  English  and 
American  caseH,  as  authority. 

Bishop  says  "their  admissibility  depends  on  the  facts,  to  be  ascer- 
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tallied  by  the  judge  from  evidence  jiroduced  liefore  hini,  that  they  were 
uttered  in  the  solemnity  of  mind  which  proceedgfi'om  immediate— or  im- 
pending— death.  In  passing  on  the  question  of  fact,  the  jud^fe  will  take 
into  view  the  sayings  and  doings,  etc."    1  Bishop  Crim.  Prac.  sec.  1212. 

Wharton  says  "  the  Court  is  to  decide  the  question  of  the  admissibility 
of  the  declarations,  after  a  full  examination  of  the  facts  adduced,  and 
which,  as  far  as  they  go  to  the  question  of  consciousness  of  death,  are 
always  relevant.  Conwjquently,  the  truth  of  the  facts  put  in  evidence, 
t^  show  that  the  declarations  were  made  in  view  of  speedy  death,  is 
matter  for  the  Cotirt;  and  its  decision  on  the  facts  it  finds  proven,  is  a 
matter  of  law,  and  may  be  reviewed."  Wharton's  Crim.  Ev.,  sec.  297 ; 
Wharton's  Homicide,  sec.  768. 

These  opinions  find  ample  suppoit  in  the  numerous  cases  cited  bj' 
their  authors. 

In  Dr.  Thom]>son's  recent  treatise  on  trials,  we  find  the  following: 

"  So,  upon  the  question  whether  a  declaration  of  a  deseased  person 
is  competent  as  a  dying  declaration,  in  a  trial  of  an  in<lictment  for 
murder,  it  is  the  duty  of  the  Court  to  hear  evidence  by  both  parties,  as 
to  the  circumstances  under  which  the  declaration  w^as  made,  and  there- 
upon to  determine  whether  evidence  of  it  is  admissible  or  not."  Thomp- 
son on  Trials,  sec.  827. 

Ever  since  the  Territorial  Legislature  of  1805  declared  that  "the 
method  of  trial,  the  rules  of  evidence,  and  all  other  proceedings  what- 
soever, shall  be  according  to  the  common  law,"  such  has  been  the  law  of 
Louisiana,  as  it  has  been  enforced  in  our  jurisprudence  ;  and,  notably, 
'in  our  own  opinions,  as  for  instance,  those  in  State  vs.  Trivas,  supra, 
and  State  vs.  Molisse,  36  Ann.  920,  and  State  vs.  Allen  and  Carter,  37 
Ann.  688. 

On  this  amscnsus  of  opinion  we  may  safely  rest  our  conclusions,  on 
this  point. 

2.  The  basis  of  our  authority  on  this  x>ropositioii  is  the  constitutional 
provision  which  (H)nfers  on  this  Court  "appellate  jurisdiction  *  •  in 
criminal  cases  on  questions  of  law  alone."    Art.  81. 

The  same  provision  was  incorporated,  for  the  first  time,  in  the  Con- 
stitution of  184.5,  and  it  has  been  repeated  in  all  others  since.  Prior  U^ 
1843,  appeals  were  not  pennitted  in  criminal  cases.  During  that  year 
the  Legislature  established  a  Court  of  Errow  and  Appeals,  for  their  re- 
view. The  statute  provided  that  that  Court  shoidd  "have,  only,  ap- 
pellatci  jurisdiction,  with  power  to  review  questions  of  law;  whicli 
questions  shall  be  presented  by  bills  of  exceptions,  taken  to  the  opinions 
of  the  judge  of  the  lower  court,  or  by  assignment  of  en'or  apparent  on 
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the  face  of  tlie  record,  taken  in  the  manner  and  form  ns  now  provided  by 
law  for  appeals  in  civil  oasea.*' 

lu  the  conrae  of  tlie  opinion  of  that  court,  giving  an  inteipretatiou  to 
tliat  statute,  it  was  aaid,  in  State  va.  Adam,  8  R.  571 : 

**  But  it  ia  the  duty  of  the  appellant,  under  the  penalty  of  having  his 
appeal  dianiiaaed,  to  spread  upon  the  record,  so  much  of  the  testimony 
as  will  enable  this  Coiui;  to  pi-onounce,  with  certainty,  whether  any  error 
has  been  eonimitted  on  the  trial  in  the  lower  court.  •  •  •  A  synop- 
sis of  the  testimony,  so  far  as  is  necessary  for  the  elucidation  ot  tlie 
point,  should^  or  ought  t<»  be,  contained  in  a  bill  of  exceptions,  thus  en- 
abling the  Court  of  Appeals  to  act  knowinyhj  in  the  premises." 

In  State  v».  Chariot,  8  R.  529,  the  Court,  when  again  discussing  the 
operation  and  effect  of  this  law,  stated  their  views  even  more  concisely. 
Tliey  say : 

**  Questions  of  law  are  so  frecjuently  dependent  upon  the  testimony, 
and  so  mingled  with  the  facts,  that  it  would,  in  many  instances,  be  difti- 
ralt  to  disconnect  them.  What  would  be  a  correct  exercise  of  the  legal 
discretion  of  the  (lower)  court,  upon  owe  set  of  facts,  would,  on  a  different 
hypothesis,  when  the  mass  of  testinuniy  was  of  a  contrary  and  different 
complexion,  constitute  such  a  perversion  of  the  legal  discreticm,  as  im- 
perionaly  to  require  the  intervention  of  this  Court. 

**  Hence  the  rule  adopted  in  New  York,  requiring  a  va«e  to  ha  made, 
appears  to  this  Court  a  uUutar>'  and  wise  rule.  Otherwise,  in  many  in- 
•(lanees,  from  the  iHildnettft  of  the  bill  of  exceptions,  this  Court  could  not 
lie  nafficiently  enlightened  to  as<*ertain,with  certainty,  whether  the  judge 
had  wisely  exercised  his  discretion  or  iu)t ;  and  it  will  scarcely  be  denied, 
Ihat  as  much  injurj-  may  be  inflicted  upon  the  accused,  by  an  improper 
exercise  of  this  discretionary  power,  as  by  the  eiToneous  decision  of  any 
point  of  law  which  may  arise  during  the  trial.     ♦     ♦     ♦ 

•*  But  to  enable  this  Court  to  extend  relief,  it  is  evident  tiiat  a  ettMc 
most  \w  made,  and  emitotlied  in  a  bill  of  exceptions,  by  which  the  merits 
<»f  the  decision  of  the  inferior  court  may  be  tested.  Without  this,  how- 
ever erroneous  may  have  been  the  judgment  of  the  lower  court,  thi 
rourt,  not  haWug  the  means  of  pronouncing  scienter  in  the  premises, 
vottld  Ije  obliged  to  refuse  relief." 

In  the  light  of  these  decisions,  tho-objects  and  purposes  to  be  accom- 
plished by  the  creation  of  the  C!ourt  of  Errors  and  Api)eals  are  mani- 
fest J  and  the  method  of  procedure  in  the  prosecution  of  appeals  thereto 
i*  distinctly  pointed  out. 

The  Constitution  of  1845  having  been  ado])ted,  the  Act  of  1843  was 
therefore  repeirfed,  and  in  lieu  thereof  the  Act  of  May  31,  1846,  was 
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pa8Hed,  one  of  the  provisions  of  whieli  was  that  appe^ils  in  criminal 
canes  might  he  earned  to  the  Supreme  Court,  "  as  in  civil  cases." 

In  placing  an  intei'pretation  upon  tliat  act  our  predecessors  said,  in 
State  vs.  Fant,  2  Ann.  837 :  "  The  Constitutwni  confers  appellate  juris- 
di<^tion  on  tliis  court  '*in  criminal  cases  on  questions  of  law  alone.^ 
Article  68.  These  questions  should  be  presented  by  bills  of  exception, 
or  assignments  of  error.  The  practice,  in  this  respect,  stands  unaffected 
by  the  repealing  statute  of  1846,  and  the  necessity  for  observing  its  re- 
sults, as  a  necessary  consequence,  fnnn  tlie  constitutional  limitation  of 
the  jurisdiction  of  this  court  to  questions  of  law,  alone." 

That  case  was  followed  by  that  of  Stat^?  vs.  Brown,  40  Ann.  505,  in 
which  the  opinion  <iuot<Ml  was  strongly  re-enforced,  the  court  employing 
the  following  language,  viz : 

"  It  is  well  settled  in  courts  of  common  law  that  error  will  not  lie 
upon  what  is  matter  of  discretion  in  a  court ;  and  it  follows  that  in 
order  to  enable  a  court  of  appeal  to  determine  whether  a  decision  of  a 
judge  of  first  instance  is,  or  not,  within  the  legal  discretion  vested  in  him, 
all  the  facts  which  are  material  to  the  discussion,  must  be  presented,  in 
order  to  enable  the  appellate  court  to  detennine  on  the  legality  of  the 
decision  on  which  its  judgment  ife  s<mglit." 

Such  was  the  settled  construction  which  was  placed  upon  the  Statute 
of  1843,  first,  and  on  the  Constitution  of  1845,  afterwards  j  and  it  re- 
mained undisturbed  by  any  contrary  opinion  until  the  year  1850.  But 
during  the  following  twenty  years  it  was  modified  by  differing  decisions 
of  this  Court,  so  it  became  a  rule  ecjually  well  established,  that  it  would 
examine  no  question  of  fact  which  appertainc^d  to  the  exercise  of  any  die 
crction  on  the  part  of  tlie  trial  judge,  especially  with  reference  to  the 
granting  of  continuances,  and  the  allowance  of  new  trials,  holding  that 
its  jurisdiction  in  criminal  cases  only  extended  tx)  **  unmixed  questions  of 
law:' 

This  interpretation  was  pushed  to  the  extremity  of  holding,  in  several 
cases,  that  a  bill  of  excejitions  detailing  the  evidence  adduced  before  the 
trial  judge,  t-o  st^'ve  as  a  basis  for  the  introduction  of  dying  declarations, 
^*  presented  questions  of  fact,  and  not  of  law,  alone,"  and  for  that  reason 
the  court  declined  to  consider  it  and  decide  the  question  of  law  it  tend- 
ered.    State  vs.  Ross  and  Rogers,  18  Ann.  340. 

Soon  after  the  organization  of  this  Court,  under  the  Constitution  of 
1879,  containing  the  same  provision  as  that  of  1845,  the  case  of  Stat<e  vs. 
N<'l8on,  cited  supra,  came  up  for  consideration,  in  which,  after  citinp: 
numerous  decisions  of  our  predecessors,  we  said  : 

**  Had  that  juiisprudence  absolutely  consecrated  the  doctrine  that  the 
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Supreme  Coiirt  baa  no  power  to  revise  sudi  ruling  under  any  contin- 
gency, even  when  tlie  facts  are  embodied  in  a  bill  of  exceptions,  we 
would  nnhesitatingl}"  decline  to  countenance  it,  and  would  repudiate 
such  doctrine,  however  ancient.  *  •  »  The  actions  and  rulings  of 
judicial  officers,  presiding  over  the  tnal  of  cases  in  which  the  lives  and 
liberties  of  persons  are  at  strike,  should  always  remain  open  to  criticism, 
revision  and  correction  by  the  superior  legitimate  authority,  in  proper 
ciisee.'' 

By  many,  this  Court  was  supjiosed  to  have  taken,  in  tliat  ca«e,  a  new 
deptirture,  but,  it  is  submitted,  on  the  authorities  we  liave  cited,  that  it 
was  only  a  return  to  the  ancient  landmarks  of  jurisprudence. 

Ever  since  that  opinion  was  handed  down,  it  lias  been  the  leading  case 
on  that  question,  and  the  doctrine  therein  announced  has  been  applied, 
with  practical  unanimity,  in  all  wises  decided  thereafter,  and  in  which  it 
was  involved  j  and,  among  the  number,  the  following  may  be  cited,  viz: 
Stat«  vs.  Given,  82  Ann.  782 ;  State  vs.  Redd,  do  819 ;  State  vs.  Ross,  do 
8S45  State  vs.  Hudson,  do  1052;  States  vs.  Trivas,  do  1086  j  State  vs. 
Briggs,  *M  Ann.  69  j  State  vs.  Chatman,  do  881 ;  State  vs.  Bartly,  do  149 ; 
State  vs.  Riculfi,  35  Ann.  770 ;  State  vs.  Jackson,  do  760 ;  State  vs. 
Beldin,  do  823;  State  vs.  Highland,  36  Aun.  S7;  State  vs.  Miller,  do  158; 
State  vs.  Molisse,  do  920;  Stote  vs.  lieddin,  37  Ann.  780 ;  State  vs.  Ford, 
do  A^;^ ;  state  vs.  Deas,  38  Ann.  581 ;  State  vs.  Wire,  do  684 ;  State  vs. 
Keman,  do  660;  State  vs.  Newhouse,  39  Ann.  862 ;  Statti  vs.  Waggoner, 
do  919 ;  State  vs.  Hubert,  do  319 ;  Stiite  vs.  Allen  and  Carter,  37  Ann. 
688;  State  vs.  Dorsey,  40  Ann.  740;  StaU^  vs.  Wilson,  40  Ann.  75.  Vide 
Section  9,  Act  98  of  1880. 

If  any  question  can  be  considered  as  settled  by  the  might  of  authority, 
a  is  submitted  that  the  one  under  present  consideration  has  been  by 
those  enumerated. 

HaWng,  as  we  confidently  believe,  clearly  proven  the  correctnes.*^  of 
the  two  propositions  as  announced  supra,  the  remaining  duty  is  to  state 
the  legal  conclusion  which  is  deducible  therefrom,  and  that  is  : 

Having  the  constitutional  power  to  decide  questions  of  law  arising  in 
criminal  cases,  and  the  right  to  examine  evidence  adduced  in  aid  of  such 
decision,  we  have  the  coiTesponding  legal  right,  and  constitutiomil  au- 
thority to  designate  the  nunJem  which  our  jurisdiction  may  be  exercised. 
Tlie  accused  was  entitled,  as  of  right,  to  have  the  t<'stimony  of  the 
witneeseft  designated  reduced  to  writing,  and  annexed  to  a  bill  of  excep- 
tions and  brought  up  with  the  record.  This  is  a  wise  and  conservative 
rule,  and  it  will  equally  protect  the  rights  of  the  State  and  those  of  the 
accused,  and  it  meets  our  nnqualified  approval. 
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This  ruling  will  neces8i bite  the  removal  of  the  judgment  and  sentence, 
and  the  remanding  of  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury,  and  the  judgment  ami  8ent<*nce  thereon  pronounced,  be  set  aside, 
and  that  the  cause  b<»  remanded  to  the  court  below  for  a-  new  trial  ac- 
cording to  law,  and  the  views  herein  expressed. 


DissKNTiNct  Opinion. 

Fknnek,  J.  The  first  bill  of  excejitions  recites,  in  substance,  that 
when  the  District  Attorney  was  proceeding  to  offer  in  evidence  the  dying 
declaration  of  the  person  killed,  counsel  for  defendant  objected,  on  the 
ground  that  the  said  declaration  had  not  been  made  under  a  sense  of  im- 
pending dissolution  ;  that,  thereuj)on,  the  District  Attorney  was  proceed- 
ing U}  call  witnesst»s  to  prove  tlie  facts  necessary  to  serve  as  a  ba«is  for 
admitting  the  declaration,  when  counsel  for  defendant  moved  the  court 
to  open  a  note  of  evidence,  and  to  reduce^  the  testimony  on  this  point  to 
writing,  so  that  the  ruling  of  the  court  ui)on  the  (|uestion  of  admissibility, 
being  a  question  of  blended  law  and  fact,  might  be  reviewed  by  the 
Supreme  Court  on  appeal ;  but  the  judge  refused  to  open  a  note  of  evi- 
dence or  to  have  the  testimony  taken  in  writing,  and  proceeded  to  hear 
the  evidence  and,  after  hearing  it,  admitted  the  declaration,  to  which 
rulings  the  defendant  objected  and  took  this  bill  of  exceptions. 

The  judge  assigns  as  his  reasons  that  *^  the  court  is  not  aware  of  any 
law  requiring  the  evidence  to  be  taken  down  in  writing  in  such  cases, 
and  refused  the  request,  for  the  i-eason  that  it  was  a  useless  consumption 
of  time,  and  because  the  counsel  for  defendant  had  amj)le  opportunity  to 
incorporate  the  facts  in  a  bill  of  exceptions,  wlii(;h  they  have  not  seen  fit 
to  do,  although  they  took  the  precaution  to  state  tlie  fact-s  in  writing  in 
the  exception  book,  on  which  they  rely." 

The  judge  then  proceeds  t4>  state  the  evidence  and  his  conclusion  that, 
at  the  time  of  making  the  declaration,  it  established  that  the  declarant 
was  under  the  sense  of  impending  dissolution. 

The  judge  correctly  st  itesthat  thevois  no  law  reciuiring  such  evidence 
to  be  taken  down  in  writing.  TJie  st^itute  book  will  be  searched  in  vain 
for  any  such  law. 

Tliis  Court,  long  ago,  after  stating  the  notorious  fact  that  "  testimony 
is  never  taken  down  by  the  clerk  in  criminal  cases,"  adds  that  **  the 
Articles  of  tlie  Code  of  Practice,  which  give  to  either  party  the  right  t^ 
re<iuire  the  clerk  to  take  down  the  testim<my  in  civil  cases,  are  not  ap- 
plicable to  appeals  in  criminal  cases."  Stute  vs.  Henderson,  13  Ann.  491  ; 
3tate  vs..  Beijtjger,  14  Ann.  4(35. 
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There  is  no  otlier  Htiitutc  expressly  or  impliedly  giving  such  right. 
If  this  evidence  liad  been  reduced   to  writing    and  were  properly 
brought  up  before  us,  we  would  have  no  right  to  reverse  tlui  findings  of 
the  judge,  as  to  its  weight  or  suflicieucy.    The  constitution  limits  our 
jarisdiction  in  criminal  cases  to  "  question  of  law  alone."    Act  81. 

Prior  to  the  Constitution  of  1845,  there  was  no  constitutional  provision 
regulating  appeals  in  criminal  cases.  Under  the  legislative  provisions 
on  that  subject,  the  court  of  criminal  appeals  had  assumed  jurisdiction 
to  pass  on  questions  of  fact  when  blended  with  questions  of  law.  To  put 
an  end  to  this  practice,  the  Constitution  of  1845  expressly  and  emphatic- 
ally restricted  the  appellate  jurisdiction  to  "  questions  of  law  a^«6." 

Under  this  provision  this  Court,  as  organized  under  that  constitution, 
uniformly  held  that  questions  of  fact  arising  in  the  course  of  a  trial 
before  the  jury  in  a  criminal  gase,  whether  addressed  to  the  jury  or  to 
the  judge  alone,  are  not  re\iewali)le  in  this  Court.  We  are  to  take  the 
facts  as  found  by  the  judge  and  c^n  only  inquire  whether  he  has  applied 
the  law  correctly  to  those  facts.  We  have  no  jurisdiction  over  questions 
of  fact,  and,  therefore,  no  power  to  review  the  findings  of  judge  or  jury 
on  such  questions. 

This  doctrine  has  been  applied  to  the  very  question  now  before  us,  in  a 
caae  wliere  a  dying  declaration  was  objected  to  on  the  ground  that  it  was 
nut  made  under  a  sense  of  impending  dissolution,  and  tills  Court  said  : 
*'  The  physical  and  mental  condition  of  Jordan,  at  the  time  of  the  declara- 
tion is  a  question  of  fact  over  which  this  Court  has  no  jurisdiction."  State 
vs.  Bennett,  14  Ann.  652. 

So  in  a  case  where  the  (question  of  sanity  of  the  prisoner  was  involved, 
the  Coiut  said :  **  The  affidavits  present  a  mere  question  as  to  the  san- 
ity of  a  prisoner  which  is  a  mere  cjuestion  of  fact  and  not  of  law,  and 
we  canuot  assume  jurisdiction  over  it."    State  vs.  Haase,  14  Ann.  79. 

In  another  case  the  Court  said :  "  By  the  well  known  rule  of  criminal 
proceedings,  the  evidence  introduced  on  the  trLil  is  not  reduced  to 
writing,  and  if  it  was,  we  would  be  without  authority  to  pronounce  upon 
it"   State  vs.  Frank,  2  Ann.  837 ;  State  vs.  Crawford,  32  Ann.  527. 

Mr.  Wharton  lays  down  the  rule  ai)plicuble  to  the  ([Uestiou  now  be- 
fore as  as  folio  ws :     "The  Court  is  to  decide  as  to  the  admissibility  of 
tbe  declaration.    The  truth  of  tlie  facts,  put  in  evidence  to  show  that 
declarations  were  ma^le  in  view  of  speedy  death,  is  matter  for  the  Court, 
»nd  its  decision  on  the  facts  if   finds  proven ^  is  matter  of  law  and  may 
be  reviewed."     1  Whart.  Cr.  Pr.  }  688,  citing  many  authorities. 

Tlie  doctrine  is  well  put  by  the  Supreme  Court  of  North  C-arolina,  as 
follows  ;    "  The  cme  qu  appeal^  cw  settled  by  the  trial  judfjej  must  b^  aC' 
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ccpted  by  this  Court  as  iniparting  absolut.e  verity  for  all  purposes  of 
correcting  errors  assigued."     State  vs.  Debliani,  3  S.  E.  Rep.  742. 

Our  own  Court  has  held  as  follows :  "  Wheix^  prior  confessions  are 
inadmissible  because  unduly  obtained,  the  district  judges  have  the 
power,  it  seems,  to  infer  that  the  imi)roper  influence  has  ceased  to  oper- 
ate from  lapse  of  time  or  other  cause.  And  their  action  on  such  a  point 
cannot  be  reviewed,  unless  the  bill  disclosed  some  errors  of  law." 
State  vs.  Hash,  12  Ann.  894. 

The  futility  of  bringing  before  us  the  evidence  in  such  cases  is  illus- 
trated by  the  constant  recognition  of  the  right  of  the  judge  to  believe  or 
disbelieve  it,  which  was  ruled  as  late  as  in  Ford's  case,  where  we  said  in 
reference  to  a  question  of  the  lulmissibility  of  evidence  of  threats :  "  In 
X)assing  on  such  a  question,  the  trial  judge  must  necessarily  be  clothed 
with  authority  to  decide  whether  a  proper  foundation  has  been  laid  for 
the  proffered  evidence,  and  that  authority  necessarily  includes  the  dis- 
cretion to  ignore  and  not  to  consider  testimony  which  his  reason  re- 
fuses to  believe."  State  vs.  Ford,  37  Ann.  461 ;  Stjite  vs.  Hunt,  4  Ann. 
438  ;  State  vs.  Long,  ib.  441. 

It  may  be  8t<ated  as  beyond  contradiction  that  mider  i)reviou8  Consti- 
tutions confining  the  jurisdiction  of  this  Court  in  criminal  cases  to 
"  questions  of  law  alone,"  the  jurispnidence  of  this  Court,  conforming 
to  that  of  every  other  court  of  like  jurisdiction,  had  been  constant  and 
without  variation  tlnit  questions  of  fact,  however  arising,  were  outside 
its  appellate  jurisdiction,  and  tliat  it  could  only  review  decisions  on 
blended  questions  of  law  and  fact,  by  accepting  the  facts  as  found  by 
the  judge  and  detennining  whether  his  appliaition  of  law  to  those  facts 
was  or  was  not  correctly  made.  4  Ann.  505;  H  Ann.  311,  593,  051  ;  7 
Ann.  47,  122,  531 ;  8  Ann.  114  ;  10  Ann.  401  ;  1 1  Ann.  81,  42ti,  479 ;  14 
Ann.  79,  673,  785  ;  20  Ann.  2^  ;  2:3  Ann.  9  ;  23  Ann.  149  j  26  Ann.  3-?3; 
30  Ann.  365. 

The  cases  and  authorities  quoted  in  the  nnijority  opinion  as  indicating 
a  contrary  view,  when  critically  examined,  will  be  found  to  confirm,  and 
not  to  contradict,  this  unifonn  ctmrse  of  ruling. 

When  under  this  inveterate  jurisi)nulence,  the  Constitution  of  1879 
embodied  the  same  restriction  on  the  ajipelhite  jurisdiction  of  this 
C(mrt,  it  may  have  been  fairly  presumed  that  a  similar  interpretntion 
thereof  would  be  nnide.  Xev(^rtheless  in  Nelson's  case,  32  Ann.  842, 
this  Court  guardedly  held:  "ThisCouri  has  authority  to  consider  the 
facts  established  on  a  motion  for  new  trial,  when  they  are  such  as  were 
not  submitted  to  and  passed  on  by  the  jury,  but  were  considered  and 
decided  by  the  judge  only.     *     *     The  difficulty  of  a  <lisagreenient  be- 
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tween  the  judge  and  counsel  as  to  the  fiK'ts  proved  may  well  be  obviated 
by  requiring  the  testimony  to  be  reduced  to  writing  and  annexed  to  a 
bill  of  exceptions  as  a  component  part  thereof,  it  being  the  clear  duty  of 
the  judge  in  cases  of  motions  for  a  new  trial,  involving  facts  not  sub- 
mitted to  a  jury,  to  have  sucli  testimony  put  on  record  at  the  instance 
of  eitlier  party,  as  the  same  is  to  he.  weighed,  first,  by  the  judge  a  quo, 
and  next,  by  the  appellate  tribunal." 

Although  the  decision  contained  some  broader  diHa,  this  was  the  only 
question  before  the  conrt. 

If  confined  to  rules  for  new  trial  and  to  like  proceedings  entirely  out- 
side and  independent  of  the  trial  before  the  jury,  the  decision,  although 
contrary  to  all  former  precedents  of  our  own  and  other  courts  vested 
with  appellate  jurisdiction  on  "  (luestions  of  law,"  may  operate  without 
substantial  injury. 

But  when  it  is  proposed  to  extend  the  same  doctrine  to  pioceedings 
arising  in  the  course  of  the  trial  before  the  jury  and  to  review  the  find- 
ings of  the  judge  on  questions  of  fact  the  determination  of  which  is 
nccessiirily  confided  to  his  discretion  as  a  basis  for  his  rulings  on  the  ad- 
missibility of  testiihony,  it  is  time  to  call  a  halt. 

Tlie  facts  upon  which  such  rulings  are  made  are  often  facts  which 
have  already  gone  to  the  jury  in  the  course  of  trial.  They  are,  still 
more  often,  facts  which  are  proper  for  the  jury. 

In  tliis  very  case,  it  does  not  appear  that  the  evidence  sought  to  be  re- 
viewed was  not  given  before  the  jury;  foT,  while  the  facts  and  circum- 
stances surrounding  a  dying  declaration  are  within  the  exclusive  c<)g- 
nizance  of  the  judge  as  far  as  the  question  of  the  admissibility  of  the 
declaration  is  concerned,  they  go  properly  to  the  jury  also  as  matters 
affecting  the  weight  and  value  of  the  declaration.  So  says  Mr.  Green- 
leaf:  **  The  circumstances  under  which  tlie  deolarati<nis  were  made  are 
to  lie  8howu  to  the  judge  j  it  being  his  province,  and  not  that  of  the 
jury,  to  determine  whether  they  are  admissible  *  *  But  after  the 
evidence  is  admitted,  its  credibility  is  entirely  with  the  jury,  who  of 
«>ttr»^  are  at  liberty  to  weigh  all  the  eircumstiinces  under  which  the  de- 
clarations were  made,  hicludiiuj  those  already  proved  to  the  jndfjej  and  to 
give  the  testimony  <mly  such  credit  as,  upon  the  whole,  they  may  think 
it  demTves.     1  Greenleaf  Ev.,  Sec.  160.     2  Starkie  Ev.,  p.  263. 

If  we  may  review  decisions  upon  <inestions  of  fact  of  this  kind,  the 
restriction  of  the  Constitution  confining  our  jurisdiction  to  "  questions 
of  law  alone,"  is  rendered  in  large  measure  inoperative.  There  is  no 
pn^-tnlent  for  such  a  practice  unless  the  case  of  Trivas,  32  Ann.  1056,  be 
HO  considered ;  but  there  we  simply  overruled  an  exception  to  the  re* 


156 


SUPREME  COURT  OF  LOUISIANA. 


state  vs.  City. 


fusal  of  the  judge  to  have  the  evidence  tiikeu  down  in  writing  because 
we  said  "he  had  caused  to  be  written  tliat  part  of  the  testimony  whicli 
was  intended  as  a  basis  for  the  introduction  of  the  testunony."  This 
involved  no  necessary  recognition  of  the  right  claimed,  but  only  said  to 
the  claimant,  you  have  no  cause  of  complaint,  because  the  right  claimed 
was  accorded  to  you. 

I  apprehend  that  the  present  mling  will  introduce  great  difficulty  and 
confusion  in  the  administration  of  criminal  justice,  owing  to  the  variety 
and  multitude  of  questions  of  this  kind  arising  in  the  course  of  criminal 
trials.  Often  the  decision  of  the  judge  as  to  the  foundation  having  l)een 
laid  for  proffered  e\adence  must  be  based  on  evidence  pi-eviously  t4iken 
in  the  course  of  trial.  How  is  his  appreciation  of  such  evidence  to  be 
reviewed  by  us  and  the  correctness  of  his  mling  to  be  determined  f  Can 
he  be  required  to  recall  the  witnesses  and  have  their  testimony  taken 
over  again  and  reduced  to  writing !  Or,  iutismuch  as  no  one  can  foi-e- 
tell  w^hat  particular  evidence,  taken  on  the  trial  may  fall  under  the  con- 
sideration of  the  judge  as  a  basis  for  his  future  rulings,  would  it  not  be 
the  logical  outcome  to  re<iuire  all  testimony  to  be  taken  in  writing  as  it 
is  given  t  By  this  means  alone  could  we  securely  i>fovide  for  subjecting 
all  his  rulings  to  review,  if  we  are  to  review  his  decisions  on  questions 
of  lact  as  well  as  law  f 

I  dissent. 
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No.  10,247. 

The   State  ex   rel   Fkaxcis   T.  Niciiolls,  Goveknok,  et    al.  vj>. 
Joseph  A.  Siiakespeake,  Mayor  of  New  Orleans,  et  al. 

Ill  a  Hiiit  by  the  (lovernor,  intended  to  euforco  th»»  execution  of  a  Htatiiti*.  tlu'  vtYvcX  of  which 
would  \wi  to  c'oen'o  a  ninnicipal  eoii»oi*ation.  iTHiHtiuK  the  act.  to  make  an  annual  appit*- 
priation  of  not  loHMthan  $iriO,000  for  a  deai/iriiateil  piirpoHe,  tlie  minie  to  be  beyond  the  diH- 
eretion  and  eontnd  of  the  eor|Miration,  the  .jnrlHdirtiou  of  an  appi-al  i»  vestinl  in  the  Su- 
piHMne  Court. 

Mandarmit  in  the  propter  iviuedy.  and  not  fjtio  wartanto  to  compel  tlie  mayor  a:nl  (;ouncil  of  a 
municipal  corjwration  to  execute  the  duties  iniponed  upon  them  by  hiw,  in  the  perform- 
ance of  which  they  are  allowed  no  diHcretion. 

Act  63  of  1HR8,  which  createH  a  police  board  for  the  (;ity  of  New  (hleauM  and  deHncH  it.s 
]M>wer8.  ia  not  nncont)titutional,  and  it.'«  pmviHionH  muHt  be  cairied  out. 

LawN  arc  preanmwl  to  be  conHtitutional  until  the  contrary  jh  .judicially  eHtabliHlnMl.  ami 
they  muKt  be  execut«l  by  the  oflicers  upon  whom  they  impoAe  tlie  duty  of  doin^  ho.  who 
have  no  authority  to  i-esiMt  the  execution  theivof.  on  the  ijround  that  they  contra v«'ne  the 
(Constitution. 

In  furthering  the  law,  they  eiOoy  immunity  from  ret*p»»n nihility. 

When  in  1682,  the  Le.:;iHlHt  are  eiiHcte'l  the  Ch.irt«iof  the  (Mty  «>f  New  Orlean«.  it  did  »o.  in 
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rnrtheranot*  of  authority  delegated  by  tlie  Couatitution,  and  did  not  exhaust  the  powers 
thiu  confern>d.  It  has  preserved  the  right  of  amending  or  changing  tlie  Charter,  in  all 
rMp«*ctii,  pnn'ided  that,  in  doing  so,  it  infringes  no  constitutional  inhibition. 
It  h«  lawfully  done  so,  in  the  exercise  of  such  powers,  when  it  enacted  Act  63  of  1888,  under 
consideration,  which  transgresses  no  constitutional  limitation,  and  which,  being  consti< 
tutioraal.  musi;  be  executed  as  intended  by  the  Legislature. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhies,  J. 


Walter  H,  liogers,  Attorney  General,  H.  HJ,  Moise  and  W.  W.  Vance 
for  the  Relatoi*8  and  Appellants : 

1.  A  mandamus  lies  to  commissioners,  or  other  ministerial  officers,  to  compel  them  to  dis. 
charge  the  duties  imposed  by  legislative  enactments.    2  McCord  (S.  C.)  176  Ann. 

2.  There  need  be  no  positive  refusal  to  perform  the  duty.  It  is  sufficient  if  there  be  unrea- 
Mtnable  delay,  and  manifest  intention  not  to  perfonn  it.    32  N.  J.  Law,  39. 

3.  In  proceeding  by  mandamus,  want  of  interest  should  be  specially  pleaded  in  return.  3. 
N.J.H.  259. 

4.  In  order  that  a  party  seeking  to  have  declared  unconstitutional  a  law,  it  is  necessary-  to 
»how  not  only  wherein  he  will  be  iivjnred,  but  in  what  respect  he  will  be  injured  or  pre- 
judiced.   Iignry  will  not  be  presumed.    56  Penn.  State  350. 

5.  Ministerial  officers,  created  by  legislative  authority,  will  not  be  heard  to  plead  the  uneon 
stitutionality  of  a  law  as  a  justification  of  refusal  to  discharge  a  plain  statary  duty. 
Korthweetem  Rep.  25,  p.  587,  11  Ann.  587. 

6.  The  public  officers  necessary  for  the  police  of  the  City  of  New  Orleans,  within  the  mean- 
ing of  Article  253  of  the  Constitution,  are  the  permanent  officers,  purely  municipal,  ere 
sted  by  the  charter,  such  as  the  mayor,  treasurer,  comptroller,  commissioners  of  public 
works  and  police,  and  common  council.    13  Ann.  304. 

7.  Article  253  of  the  Constitution,  which  provides,  "pursuant  to  the  mode  of  election  which 
Mhall  be  provided  by  the  General  Assembly,"  is  a  complete  recognition  of  the  legislative 
power  to  enact  Act  83  of  1888.    Id. 

8.  It  in  the  duty  of  the  Governor  and  Attorney  General  to  appear  for,  institute  and  prose 
secnte  all  snita  they  may  deem  necessary  for  the  prosecution  of  the  interest  and  rights  of 
the  SUte.    Asticle  71.  Constitution.    Act  65.  1884. 

Carleion  Hunt,  City  Attorney,  for  the  Respondents  and  Appellees : 

'VTbere,  in  a  petition  for  a  irumdamiu  to  compel  the  Mayor  and  the  members  of  the  Council  of 
the  City  of  New  Orleans,  to  execute  an  act  of  the  Legislature,  b^'  proceeding,  among  other 
things,  to  an  election  tiierounder,  and  there  is  no  actnid  default  or  omission  of  duty  alleged 
bj-  relators,  there  is  no  cause  of  action  for  a  mandannu. 
Where  relators  seek  enforcement  of  an  act  of  the  Legislature,  and  among  other  things,  the 
time  and  manner  of  the  execution  thereof  is  left,  by  the  act,  discretionary*  with  respond' 
ents,  there  is  no  cause  of  action  for  a  mandamus. 
The  relator,  in  proceeding  for  a  mandamus,  is  the  real  plaintiff.    On  the  trial  on  the  merits, 
the  reUtor  must  make  out  his  case  by  offering,  Inti^iducing  and  causing  to  be  flletl  the  ovi' 
denof  required  to  support  his  demand,  and  if  he  does  not  do  this,  his  demand  will  be  re- 
jected. 
Act  $3  of  the  Acts  of  1888,  entitled  "  An  Act  to  ctcate  a  Police  Board  "  for  the  City  of  New  Or- 
IraiM.  and  defining  its  powers,  is  reptighant  to  Article  253  of  the  Constitution  of  Louisiana 
«hirh  enarante«a  to  the  citizens  of  the  City  of  New  Orleans  the  right  of  appointing  the 
"eriral  pnbhc  offlcera  nocessar}'  for  the  administration  of  the  police  of  said  City,  and  is 
thCTofwe  null  and  voi<l. 
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On  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 

PocHl^:;,  J.  Relators,  whose  object  was  to  enforce  the  (jxecution  of 
Act  No.  63  of  1888,  entitled  "  An  Act  creating  a  Police  Board  for  the 
City  of  New  Orleans,  and  defining  its  powers,"  are  appellants  from  a 
judgment  whicli  rejected  their  application  for  a  writ  of  mandamus  to 
tlie  end  proposed  by  them. 

Appellee's  motion  to  dismiss  the  appeal  is  grounded  as  follows.: 

"  That  tliis  Court  is  without  jurisdiction  ratione  m^teriw  to  entertain 
and  pass  ui)on  relators'  petition,  there  being  no  pay  attached  to  the 
office  of  commissioner  of  police  herein  involved,  and  nothing  to  show 
that  the  amount  in  dispute  exceeds  $2000  00." 

If  the  controversy  involved  no  other  issue  but  the  creation  of  the 
right  to  the  office  of  commissioner  of  police,  there  would  be  some  merit 
in  the  motion.  But  such  is  not  the  case  under  a  proi)er  appreciation  of 
the  pleadings,  and  a  due  consideration  of  the  statute  souglit  to  be  en- 
forced, which  is  made  part  of  relators'  petition  in  the  case. 

A  careful  analysis  of  the  act  discloses  that  its  true  and  clear  purport 
is  to  provide  for  a  complete  reorganization  of  the  entire  police  force  of 
tlie  City  of  New  Orleans,  by  withdrawing  from  the  Mayor  and  City 
Council  the  power  of  appointing  and  controlling  the  force,  and  by  con- 
ferring that  power  to  the  Police  Board  creixted  by  the  statute. 

And  in  tenns,  the  act  includes  in  the  jjowers  conferred  to  the  Board, 
that,  which  might  have  been  claimed  by  logical  inference,  of  administer- 
ing the  fund  to  be  appropriated  by  the  city  authorities  to  meet  the  pay- 
ment of  the  salaries  of  all  persons  emj)loyed  in,  or  connected  with,  tlie 
force. 

After  imposing  on  the  Board  the  duty  of  making  ah  annual  estimate 
of  the  sums  i-equired  for  the  expenses  of  maintaining  the  force  during 
the  ensuing  year.  Section  20  of  the  Act  provides :  "  The  Common 
Council  shall  set  aiude  in  the  budget  of  expenses,  a  sum  equal  to  that 
required  according  to  the  estimate  m.ade  as  aforesaid,  by  the  Police 
Board  j  provided,  that  said  Council  shall  have  the  right  to  reduce  said 
estimate  to  a  sum  not  less  than  one  hundred  and  fifty  thousand  dollars 
($150,000)  for  the  police  department,  including  the  amount  to  be  re- 
ceived" "from  the  wharf  lessc^es,  whenever  the  revenues  of  the  city 
will  not  justify  or  i)ermit  a  larger  ai>propriation." 

By  reference  to  previously  existing  laws,  under  wliich  the  compensa- 
tion and  the  control  of  the  i)olice  fcu'ce  were  left  to  the  Mayor  and  City 
Council,  it  api)ears  that  the  widest  latitude  and  absolute  ojition  were  left 
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to  tlie  city  as  to  the  appropriation  and  as  to  the  diBhurgement  of  funds 
needetl  for  the  salaries  of  all  persons  employed  on  the  force. 

The  only  mandates  of  the  law  on  the  suhject  were  to  the  effect  of  con- 
ferring tlie  i>ower  to,  and  making  it  tlie  duty  of,  the  council, "  to  preserve 
tlie  |ieace  and  go<Ml  order  of  the  City,"  ♦  ♦  *  and  "  to  organize  and 
provide  an  efficient  police,"  coupled  with  the  general  power  and  corres- 
ponding dnty  of  providing  pecuniary  means  necessary  to  that  end. 

Tliat,  under  such  grant  of  power,  the  City  had  the  option  to  organize 
a  small  or  a  hirge  pohce  force,  and  by  that  means,  as  well  as  by 
the  way  of  fixing  the  salaries  of  all  persons  on  the  force,  to  determine 
the  amoiuit  to  be  appropriated  therefor.  But  under  the  law  which  the 
Governor  is  now  seeking  to  enforce,  all  matters  connected  with  the  costs 
of  providing  an  efficient  police  are  removed  from  tlie  discretion  or  con- 
trol of  tlie  City,  and  the  latter  is  ordered,  in  mandatory  tenns,  to  pro- 
vide annually  a  sum,  not  less  tlum  $150,000,  for  the  pui-pose  of  maintain- 
ing the  police,  force.  It  thence  follows,  that  a  judgment  which  would 
enforce  the  execution  of  the  act  in  question  would,  in  its  i)ecuniary  eflfect 
or  result,  be  tantamount  to  a  mandamus  directed  to  the  City  Council, 
ordering  an  annual  appropriation,  for  an  indefinite  number  of  years,  of 
not  less  than  $150,000,  for  a  designated  purpose,  which  cannot  be  varied 
or  departed  from  luider  any  circumstances. 

It  is  too  patent  to  admit  of  any  doubt  or  discussion  that,  by  such  a 
jadginent,  the  City,  herein  represented  by  the  Mayor  and  Council,  would 
lie  affected  in  her  pexiuniary  interests  in  an  amount  exc^^eding  $2000,  and 
thai  iji  the  matter  in  dispute  in  the  controversy. 

It  therefore  follows  that,  if  cast  in  the  suit,  the  defendant  would  have 
had  the  unqnesrioned  right  of  apiieal  to  this  Court,  and  it  is  well  settled 
in  oar  jurisprudence,  that  such  a  feature  in  a  cause  is  the  proper  test  of 
jurisdiction  in  case  of  appeal  by  either  party  to  the  controversy. 

Conceding,  therefore,  that  the  Grovernor  has  no  direct  or  pecuniary  in- 
terest in  the  contestation,  it  is  quite  apparent  that  the  jungment  to  be 
rendered  in  the  cause  will  affect  the  City  of  New  Orleans  in  an  amount 
exc€*ediiig  the  lower  hiiiit  of  our  jurisdiction,  and  that  his  right  of  appeal 
to  thii*  tribunal  must  be  recognized  and  enforced. 

The  motion  to  dismiss  is  therefore  denied,  at  appellees'  costs. 


Dissenting  Opinion. 

Watkiks,  J.  It  is  my  deliberate  conviction  that  this  court  has  no 
jariMliction  of  this  cause,  ratione  m^teri^,  and  that  the  respondent's  mo- 
tion to  dismiss  the  relators'  appeal  should  prevail. 
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The  Executive,  joined  by  the  Attorney  General,  appe^irs  as  itslator, 
and,  under  the  provisions  of  Article  72  of  the  Constitution,  whicli 
directs  that  "  He  sliall  take  care  that  the  laws  be  faithfully  executed," 
requests  a  peremptory  mandamus  against  the  Mayor  of  the  City  of  New 
Orleans,  t-o  compel  him  to  execute  and  enforce  Act  63  of  1888,  it  being 
an  "Act  creating  a  Police  Board  for  the  City  of  New  Orleans,  and  de- 
lining  its  powers." 

This  enactment  was  approved  and  became  a  law  on  the  1 1th  of  July, 
1888.  It  does  not  impose  any  duty,  whatsoever,  on  the  Executive,  or 
Attorney  General,  nor  confer  upon  either  any  power  or  emolument. 

It  provides  "that  the  powers  and  duties  connected  with,  and  incident 
to  the  police  dei)artmeut,  and  police  discipline  of  the  City  of  New  Or- 
leans *  *  shall  be  vested  in  and  exercised  by  a  board  consisting  of 
six  commissioners  and  the  Mayor  of  the  city  *  *  and  such  officers 
*  *  as  may  be  appointed  by  said  board.  That  said  commissioners 
shall  be  elected  b^^  the  common  council  of  New  Orleans  *  *  The 
Mayor  of  the  City  of  New  Orleans  shall  be  the  presiding  officer  of  said 
board,  but  shall  have  only  a  casting  vote  thereon."    Sees.  1,  2,  3. 

There  is  no  compensation,  salary  or  perquisite  provided  by  this  statute 
in  favor  of  the  Mayor  or  police  commissioners.  The  only  provision  con- 
tiiined  in  the  act,  touching  the  collection,  or  disbursement  of  money,  is 
in  Section  20.  It  directs  that  the  said  Police  Board  shall  *  *  make 
up  a  financial  estimate  of  the  sums  required  for  the  expenses,  dur- 
ing the  ensuing  year,  of  the  2>oU€e  forccy  less  expenses  and  disburse- 
ments of  the  Police  Board." 

It  further  directs  that  the  "  common  council  shall  set  a«ide,  in  the 
budget  of  expenses,  a  sum  equal  to  that  required,  according  to  the  esti- 
mate aforesaid,  by  the  Police  Board ;  provided,  that  said  council  shall 
have  the  right  to  reduce  said  estimate  to  a  sum  of  not  less  than  $150,000 
for  the  police  department,  etc." 

Then,  what  is  "  the  matter  in  dispute,"  which  confers  jurisdiction  ou 
the  court?    Art.  81  Const. 

This  proceeding  is  not  taken  agaipst  a  police  board,  organised  under 
this  statute,  to  compel  it  to  "nuike  up  a  financial  estimate  j"  or  taken 
against  the  common  council  to  compel  it  "  to  set  aside,  in  the  budget  of 
expenses,  a  sum  equal  to  that  requii*ed  by  the  Police  Board." 

If  the  mandamus  had  for  its  object,  either  of  said  pui-poses,  there 
would  be  no  occasion  for  actimi  by  the  Goveraor  to  compel  the  execution 
of  this  statute,  because  the  organization  of  the  Board  of  Police  Commis- 
sioners, would,  of  itself,  be  an  execution  of  tlie  law.  Evidently,  tlie 
question  involved  —  the  only  one  —  is  the  abstract  right  of  the  Gover- 
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nor  to  compel,  by  luaiidamuB,  the  cliief  executive  officer  of  the  City  of 
New  Orleans  to  enforce  this  police  law.  The  relator  has  no  appealable 
interest  which  can  lie  affected  by  the  decision  of  this  suit  in  an  amount 
in  excess  of  #2<)0().  No  judgment  could  be  rendered  by  this  court 
which  conld  involve  a  gain,  or  a  loss  of  $2000  to  either  the  relator  or  the 
respondent.  This  court  has  no  juiisdiction  to  determine  abstract  ques- 
tions of  law,  unaccompanied  by  any  monied  demand. 

Whether  a  statute  is  legal,  constitutional,  or  enforceable,  can  only  be 
determined  in  a  court  of  justice,  when  the  litigants,  seeking  its  euforce- 
meot,  liATe  a  monied,  or  property  interest  at  stake,  and  their  right  to 
which  depends  upon  the  enforcement  thereof. 

In  my  view,  the  opinion  of  this  court,  as  expressed  in  State  ex  rel. 
Crean  et  al  vs.  P.  L.  Bouny,  State  Tax  Collector  et  al,  32  Ann.  1188,  is 
conclusive  on  the  question  of  the  jurisdiction  of  this  court,  ratiane  tna- 
terlffj  in  this  case.  It  is  so  clear-cut,  so  concise,  and  judicially  accurate 
that  I  will  append  an  exti'act  &*om  it,  as  the  most  efficient  mode  of  en- 
forcing the  view  I  entertain.    It  says : 

"  When  we  disxK>sed  of  the  motion  to  dismiss  this  appeal,  we  expressly 
reserved  our  right  to  sustain  that  motion,  if  on  the  trial  of  the  merits  an 
appeakble  interest  should  not  be  proven. 

**  In  view  of  the  public  interest  involved  in  the  decision  of  the  alleged 
nneonstitationality  of  an  important  legislative  enactment,  regulating 
matters  of  vast  legal  and  pecuniary  interest  to  the  State,  we  had  hoped 
that  a  hearing  of  the  cause  on  the  merits  would  develop  that  the  matter 
in  dispute  between  the  i)arties  to  this  suit  did  not  exceed  $1000. 

"  But  after  hearing  the  oral  argument  of  counsel  on  both  sides,  and 
carefully  considering  their  able  briefs  submitted  on  this  point,  we  are 
reluctantly  constrained  to  recognize  that  we  are  deprived  of  jurisdiction 
of  the  cause.  With  the  exception  of  suits  for  divorce  and  separation 
from  bed  and  board,  and  of  cases  involving  the  legality  or  constitution- 
ality of  any  tax,  toll  or  impost,  or  of  any  line,  forfeiture  or  penalty  im- 
I>o8edby  a  municipal  corporation,  our  civil  appellate  jurisdiction  must 
lie  tested  by  the  pe<'uniary  amount  involved  in  the  controversy,  as  be- 
tween the  parties  thereto.  The  luagnitude  of  public  interest  awakened 
by  the  peculiar  litigation,  the  importance  of  the  legal  question  involved, 
ftflded  to  the  dire  consequences  to  flow  from  the  execution  of  an  alleged 
nneonstitational  act  of  the  Legislature,  cannot  alone  be  invoked  as  th(^ 
te«t  of  our  jurisdiction  in  any  given  case,  and  cannot  be  strained  so  as  to 
clothe  the  jndicial  department  of  the  State  with  the  power  to  interfere 
with,  or  arrest,  the  acts  of  the  legislative  department.  To  justify  sucli 
an  interference,  which,  in  proper  cases,  is  clearly  sanctioned  b}'  the  con- 
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8titution  in  all  republican  govenimeuts,  the  jurisdiction  of  the  tribunal 
appealed  to  must  appear  unequivocally  under  some  of  the  modes  pro- 
vided for  in  the  organic  law,  in  default  of  which  court  must  decline  their 
aid  or  interference. 

"  Under  such  a  test  it  is  impossible  to  demonstrate  in  this  case  that  the 
appealable  interest  of  any  of  these  appellants  individually,  or  all  of  them 
collectively,  can  be  affected  by  the  decision  of  the  cause  in  any  amount 
exceeding  $1000. 

"  It  must  be  conceded  that  the  defendants,  State  officers,  whose  official 
acts  alone  can  be  affected,  shaped  or  regulated  by  the  decree,  have  no 
direct  or  personal  pecuniary  interest  in  contestation.  And  it  appears  to 
us  equally  clear  that  no  judgment  can  be  rendered  under  these  pleadings 
which  could  involve  a  gain  or  a  loss,  exceeding  $1000,  to  any  or  all  of  the 
plaintiffs  in  this  case." 

In  State  ex  rel  Newman  vs.  Hoyles,  32  Ann.  1130,  this  Court,  in  the 
discussion  of  tlie  same  question,  employed  the  following  language,  viz: 

"The  appellate  jurisdiction  of  this  Court  is  limited,  by  the  express 
terms  of  the  Constitution,  to  cases  where  the  matter  in  dispute  exceeds 
$1000,  exclusive  of  intei-est  j  to  suits  for  divorce  and  separation  from 
bed  and  board;  to  cases  where  tlie  constitutionality  or  legality  of  any 
tax,  toll,  or  impost,  or  fine,  forfeiture,  or  i)enalty  imposed  by  a  munici- 
pal corporation,  is  in  contestation,  without  regard  to  amount  j  and,  to 
questions  of  law  in  certain  criminal  cases.  Tills  is  the  full  extent  of 
our  appellate  jurisdiction.  Does  the  case  at  bar  fall  witliin  the  limits 
prescribed  ?  The  personal  interest  of  the  relator  must  be  measured  by 
the  amount  of  salary  involved  in  the  contest,  together  with  the  damage 
claimed  in  the  petition.  These  constitute  the  matter  in  dispute  between 
the  litigants. 

"  The  salary,  or  jyer  diein,  of  a  police  juror,  for  his  entire  term  of 
office,  is  far  below  the  i)rescribed  amount,-  and  the  damage  claimed, 
which  is  only  $100,  does  not  raise  it  to  the  sum  required  to  invest  tliis 
Court  with  jurisdiction. 

It  has  been  suggested,  however,  that  the  nature  of  the  case,  on  ac- 
count of  its  involving  an  important  public  intta-est,  and  the  righta  to  an 
office  in  which  the  people  of  an  entire  parish  are  interested,  is  sufficient 
to  give  jurisdiction. 

"We  cannot  recognize  this  doctrine.  The  matter  in  dispute — ^the 
in  language  of  the  Constitution — means,  according  to  the  plainest  rule  of 
construction,  the  pecuniary  interest  involved,  and  the  question  of  juris- 
diction must  be  tested  and  determined  by  the  money  value  of  wliat  is 
claimed  in  the  petition. 
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"The  jurisdiction  of  tliift  court  is  limited  and  defined,  in  precise 
terms,  by  the  Constitution  —  tlie  instrument  that  created  it  —  and  it  is 
not  to  l>e  enlarged  or  extended  by  implication  ,•  and  we  cannot  go  beyond 
these  express  limitations  without  usurpation." 

The  plain  and  unambiguous  meaning  of  these  decisions  is  easily  dis- 
cerned from  the  phrases,  "  the  jurisdiction  of  this  court  is  limited  and 
defined,  in  precise  terms,  by  the  Constitution  *  *  and  w^e  cannot  go 
beyond  these  express  limitations,  without  usurpation ;"  and,  "  the  juris- 
diction of  the  tribunal  appealed  to  must  appear  unequivocally,  under 
j«ome  of  the  modes  provided  for  in  the  organic  law,  in  default  of  which 
courts  must  decline  their  aid,  or  interference." 

But  I  understand  the  theory  of  the  opinion  of  the  miyority  to  be  that 
the  ultimate  eftect  of  a  mandamus  made  peremptory,  would  be  to  transfer 
the  control  of  the  police  depaitment,  fi*om  the  City  Council  to  the  Board 
of  Police  Commissioners  to  be  appointed  under  said  police  law }  and 
that,  as  a  consequence,  the  said  board  would  have  and  eiyoy  the  dis- 
bursement of  the  fund  which  is  annually  appropriated  for  tlie  expenses 
of  the  police  force,  and  the  council  would  cease  to  exercise  dominion 
over  it.  Hence  the  argument  is  deducted  that,  inasmuch  as  this  fund 
can  never  be  less  than  $150,000,  this  sum  is  involved  in  the  controversy, 
and  this  court  is  thereby  invested  with  jurisdiction,  ratione  nmteria*. 
Let  me  put  this  theory  to  a  practiciil  test. 

There  is  no  provision  of  said  police  law,  other  tlian  those  quoted 
MuprCf  touching  the  appropriation,  or  expenditure  of  funds  applicable  to 
the  police  force.  They  are,  substantially :  1.  To  confer  upon  the  Board 
of  Police  Commissioners  the  power  '^  to  make  up  a  financial  estimate  " 
of  flich  cxx>enses ;  and,  second,  to  require  the  council  to  set  aside,  in  its 
budget,  "a  sum  eqnaV  to  that  estimate,  and  not  to  restrict  it  to  a  sum 
lefts  $150,000. 

The  city  charier  confei-s  on  the  council  the  power  "  to  organize  and 
provide  an  efficient  police."    Sec.  6,  Act  20  of  1882. 

It  makoH  it  the  duty  of  the  council  to  organize  each  of  the  executive 
departmeiitH  of  the  city  government,  to  regidate  the  number  of  em- 
ployees therein,  and  to^  their  salaries;  but  the  chiefs  of  said  depart- 
ments were  given  the  right  to  appoint  such  employees. 

It  provides  tliat  "  the  council  shall  fix  the  compensation  of  any  officer 
of  the  city  •  •  whose  services  are,  by  law,  to  bo  paid  by  the  city 
*  •  and  the  number  and  compensation  of  all  persons  on  the  pay  roll 
of  the  city."     Sec.  40. 

It  confeTA  upon  the  council  the  power  to  make  up  an  estimate  of  the 
expenses  of  the  executive  departments  and  to  make  appropriation  there- 
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for.  It  also  provides  tliat  '^  no  money  sliall  be  paid  out  of  the  treasury, 
unless  autliorized  by  an  ordinance  or  resolution  of  the  council,  and  upon 
a  warrant  signed  by  the  comptroller."     Sec,  21. 

These  features  of  the  city  charter  have  been  altered  by  this  police 
law,  in  but  two  essential  particulars,  viz  : 

1.  So  as  to  create  a  Board  of  Police  Commissioners,  who  shall  he  ap- 
point<?d  by  the  City  Council. 

2.  So  that  this  board  shall  select  and  appoint  the  iiolice  force,  and  es- 
timate their  exx)enses. 

It  does  not  confer  upon  this  board  the  right  to  audit,  or  disburse  tlu» 
police  expense  fund  j  nor  does  it  limit  the  dominion  of  the  council  over 
it,  a«  provided  and  directed  in  the  quoted  jirovisions  of  the  city  charter. 

It  does  not  deprive  tlie  council  of  the  power  of  making  an  estimate  o* 
police  expenses,  but  simply  declares  that  "  the  council  shall  set  aside,  in 
the  "  budget  of  expenses,  a  sum  e(2ual  to  the  estimate  of  the  polio** 
board."  The  council  is  not  bound  to  accept  the  estimate  of  the  poliee 
board.  They  may  inci-ease  it,  or  diminish  it  "to  a  sum  not  less  than 
$150,000  *  *  including  the  amount  to  be  received  from  the  wharf 
lessees."     Sec.  20,  Act  («  of  1888. 

Thus,  will  it  appear  that,  even  the  limit  of  the  reduction  which  the 
council  may  make  is  not  a  fixed  and  invariable  one.  For  if,  in  any  yean 
a  sufficient  amount  shall  be  received  firom  the  wharf  lessees,  to  aggre- 
gate $150,000,  any  estimate  of  police  expenses,  made  by  the  Board  of 
Police  Cominissionerg,  could  be  totally  ignored  and  rejected  by  the  coun- 
cil in  making  up  its  budget. 

Therefore,  in  my  opinion,  this  jiolice  statute  confers  upon  the  Board 
of  Police  Ccmimissioners  no  control  over  the  police  expense  fund,  and 
deprives  the  council  of  none. 

If  this  court,  having  assumed  jurisdiction,  should  make  the  manda- 
mus peremi>tory,  this  decree  would  not  have  the  effect  of  transferring 
the  control  of  this  fund  from  the  council  to  the  commissioners,  and  iliis 
argument  in  favor  of  jurisdiction  fails. 

But  conceding  this,  anjuendo,  can  such  remote  consetjuences  constitute 
a  jurisdictional  element?  I  think  not.  The  Board  of  Police  Commis- 
sioners have  not  been  appointed  by  the  council,  no  estimate  of  police 
expenses  has  been  made,  and  there  is  no  police  expensi*  fund  in  esse. 

How  can  any  judgment  this  court  may  render  affect  the  board  not 
yet  appointed ;  such  officers  and  persons  as  this  police  board,  and  police 
force  may  displace  j  or  a  fund  not  yet  created  ! 

But  I  understand  the  contention  of  the  Attoruey  Greneral  to  be  that  it 
is  the  magnitude  of  the  public  interest  involved  which  gives  jurisdiction. 
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If  this  were  true,  as  a  general  proposition  —  which  I  deny — it  cannot 
l)e  in  this  case,  because  tlie  statute  in  (u^ntroversy  aflfects  no  part  of  tlie 
State  except  New  Orleans,  a  municipal  corporation.  In  ani/  view  that 
(•an  be  taken  of  this  case,  it  must  be  borne  in  mind  that  the  relator  is 
appellant  and  it  is  his  appeal  that  is  souglit  to  be  dismissed;  and  that  it 
is  to  be  judged  from  the  standpoint  of  his  interest,  as  sbited  in  his  pcti- 
tioo. 

Such  is  the  uniform  and  unvarying  current  of  our  jurisprudence,  as  I 
understand  it. 

Entertaining  this  view,  I  deem  it  my  duty  to  dissent  from  the  opinion 
t)f  the  majority. 


On  the  Merits. 

McEkery,  J.  The  nature  of  this  suit  and  the  facts  of  the  case  and 
the  objects  and  purposes  of  Act  63  of  1888,  have  been  fully  stated  in  the 
opinion  of  tlie  court  on  the  motion  to  dismiss. 

]{espondents  allege  in  their  ivturn  to  the  alternative  writ,  that  there 
is*  no  caiUH*  of  action  disclosed  in  the  petition  for  mandamus.  This  was 
disponed  of  in  the  motion  t>o  dismiss.  In  argument  it  is  alleged  that 
the  relators  ottered  no  evidence  in  the  trial  below  to  show  the 
necessity  for  the  issuance  of  the  writ,  and  the  record  contains  no  evi- 
dence to  justify  a  iieremptory  nnindamus.  The  alternative  writ  issued 
on  the  affidavit  of  relators.  The  resijondents  ain8were<l  jilleging  their 
excii^^.'.  The  cixse  was  tried  (m  the  traverse  made  to  the?  alternative 
writ.  The  answer  to  the  alternative  writ  shows  conclusively  that  the 
Mayor  and  City  C<iuncil  of  New  Orleans  have  refused  to  obey  and  exe- 
<-ute  Act  69  of  188S.  It  was  not  necessary  that  the  respondents  should 
have  lieen  notiiied  of  the  intention  to  apply  for  the  writ,  and  a  dennind 
made  n|M>ii  them  to  carry  into  elfect  said  writ.  An  absolute  and  un- 
MUiditiftl  refu.ssil  to  execute  sjiid  writ  has  been  shown  by  the  inaction  and 
Mh*nce  of  the  Mayor  and  council. 

It  is  alleged  that  a  writ  of  quo  warranto^  and  not  a  mandamus,  is  the 
proper  pnieee<liug  to  be  employed  by  relators.  The  ilistinction  between 
the  ohjeetH,  piiriM)ses  and  functions  of  these  writs  is  well  defined.  It  is 
not  necesftary  to  state  them.  lit^ators  are  not  attempting  to  recover  any 
office  or  f ranch iKC  from  the  city,  or  any  tbrfeiture  of,  or  any  right  to  any 
corporate  ofliet*  or  fmnchisc',  or  the  usuri>ation  of  any  franchise  on  the 
IMft  of  the  Mayor  and  Council,  n<n-  is  then^  any  incpiiry  as  to  any  right, 
cierdsed  by  the  Mayor  and  council  in  the  discharge  of  tlieir  official 
(latieK. 
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Relators  apply  for  a  iiiaTKlaiiius  to  compel  the  Mayor  and  council  to  do 
an  act  which  pertains  to  their  office.  A  mandamus  is  the  approiiriate 
remedy.    3  Bla.  Com.  110. 

It  will  lie  to  compel  a  corporation  to  i>erform  any  specific  act  within 
the  scope  of  its  duties.    25  Ann.  Rep.  461. 

It  is  also  alleged  that  the  'WTit  cannot  issue  because  it  will  interfere 
with  the  discretion  vested  in  the  Mayor  and  council  by  the  act. 

The  general  rule  is  that  if  the  inferior  tribunal  or  corpoititiou  has  a 
discretion  and  acts  and  exercises  it,  tliis  discretion  cannot  be  controlled 
by  mandamus.  But  if  the  inferior  body  refuses  to  act  when  the  law  re- 
quires it  to  act,  and  there  is  no  other  legal  remedy,  a  mandamus  will  lie 
to  compel  action,  and  the  court  will  settle  the  legal  question,  which 
shall  govern,  but  without  control ing  the  discretion  of  the  subordinate 
jurisdiction.     Dillon  Mun.  Corp.,  par.  6(55. 

In  the  instant  case  there  is  no  question  relating  to  the  exercise  of  any 
discretion  by  the  Mayor  and  council  in  the  execution  of  the  act. 

We  are  asked  to  compel  them  to  carry  into  effect  an  act  of  the  Gen- 
eral Assembly  relating  to  the  City  of  New  Orleans.  In  all  matters  re- 
lating to  their  discretion,  where  it  is  vested  in  them  by  said  act,  they  ju*e 
left  to  themselves,  and  we  are  not  asked  by  relators  to  grant  any  order 
directing  in  what  manner  the  Mayor  and  council  shall  perform  the  duties 
imposed  upon  them  by  the  law  which  they  seek  to  have  enforced. 

Respondents,  in  their  return,  excuse  themselves,  because  the  Act  No. 
63  of  18S8  is  unconstitutional,  null  and  void,  and  was  enacted  in  viola- 
tion of  the* Constitution  of  IS 79,  aud  particularly  of  Article  256  of  said 
Constitution,  and  it  was  the  duty  of  the  Mayor  and  council  to  refuse  to 
obey  aud  carry  into  ex3cutio:i  said  act.     In  this  tli'3y  have  erred. 

A  government  whose  laws  can  be  ignored  by  those  whose  duty  it  is  to 
execute  them  is  feeble,  weak  and  inert,  and  is  wanting  in  that  vigor, 
strength  and  energy  that  will  insure  its  perpetuity.  Tbe  Mayor  and 
council  of  the  City  of  New  Orleans  are  tlie  officers  of  a  subordinate 
political  corporation,  not  only  charged  witli  municipal  duties,  but  «is  a 
constituent  part  of  the  Stute  goverument  they  owe  allegience  and  obe- 
dience to  their  sovereign,  tlie  SUite  of  Louisiana,  whose  majesty,  dignity 
and  power  they  must  uphold  and  whose  mandates  tliey  must  obey.  They 
cannot  defy  the  law,  constitute  themselves  the  judges  of  its  constitu- 
tionality, and  pronounce  upon  its  validity  when  they  are  charged  with 
its  execution,  in  advance  of  the  judicial  tribunal,  whose  sole  prerogative 
it  is  to  pass  upon  its  constitutionality.  It  is  their  duty  to  obey  the  law 
until  the  hiw  \lu  been  declared  null  aud  void  by  the  judicial  depart- 
ment of  tlie  government. 
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The  presumptioii  is  always  in  favor  of  the  constitutiouality  of  the 
law,  to  that  extent  that  t)ie  case  must  be  80  clear  that  no  reasonable 
donbt  can  exists  as  to  its  constitutionality.  Courts  are  cautious  in  deal- 
ing with  constitutional  questions,  and  they  will  not  i>ronounce  on  the 
constitutionality  of  a  law  on  coUatteral  questions  unless  it  is  essential 
to  the  determination  of  the  point  in  controversy. 

There  are  instances  where  coui'ts  have  refused  to  pass  on  a  constitu- 
tional question  unless  by  a  full  bench  j  and  where  they  would  not  pro- 
nounce an  act  void  if  within  the  scope  of  legislative  powers,  although 
contrary  to  natural  justice,  or  violative  Of  some  fundamental  principle 
of  Republican  government,  or  because  they  conflict  with  some  supposed 
spirit  of  tlie  Constitution.  Officers  acting  under  an  unconstitutional 
law  have  been  held  to  be  de  facto  officers,  and  officers  executing  an  un- 
ooDstitntional  law  have  been  protected.  Therefore,  when  the  judiciary, 
whose  duties  are  to  pass  ui>on  the  constitutionality  of  an  act  is  so  care- 
ful and  conservative  in  its  deliberations  before  passing  judgment  as  to 
its  validity,  it  seems  but  reiisonable  to  require,  in  a  well  constituted 
government,  obedience  to  it  by  officers  who  are  to  execute  it,  until  its 
constitutionality  is  passed  upon  by  the  judiciary.  Bassett  vs.  Sheriff, 
11  Ann.  672. 

In  considering  the  question  as  to  the  constitutionality  of  the  Act  No. 
63  we  will  ouly  inquire  into  the  authority  of  the  Lcigislature  to  enact  it, 
as  no  i>articnlar  clause  is  attacked.  We  fully  concur  with  the  City  At- 
t4»mey  in  the  statement  that  the  riglit  of  self  government  lies  at  the 
foundation  of  our  iustitutitms,  commencing  Avitli  the  liumblest  political 
i^ubdiviaion  and  reaching  to  the  height  of  the  State  and  National  gov- 
enmient^ ;  and  that  the  rights  of  these  several  local  subdivisions  are  to 
be  carefully  guarded  by  every  department  of  the  government. 

There  can  Iw  no  doubt  but  that  the  surest  and  earliest  bulwarks 
ugaittst  despotic  jjower,  the  pre8(^rvati<m  of  order,  the  i)rotection  of  life 
and  property,  in  fact,  the  very  foundations  of  modern  liberty,  owe,  in  a 
great  degree,  their  origin  to  the  elective  governments  of  cities  which 
RTpw  in  pow«»r  and  influence  after  tlie  fall  of  the  Roman  Emi)ire.  But 
they  owed  their  origin  and  derived  tlieir  exirttence  from  a  superior  power 
an  in  this  country  all  public  corporations  derive  tlieir  exist-ence  from  leg- 
Ulative  wOl-  They  are  controlled  as  to  what  tliey  nuiy  do,  and  in  the 
manner  in  which  they  may  do  it,  by  their  cluirter  or  acts  of  incorpora- 
tion which  are  the  laws  of  tlieir  being  and  which  they  cannot  disi>ensi* 
with,  alter  or  change.  The  scope  of  legislative  authority  over  a  muni- 
ripal  corporation  is  limited  only  by  the  terms  of  the  Stjite  and  Fe^leral 
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CoustitutionH  and  tlio  iH*fp.ssary  iiiiplicatiouH  derived  therefrom.    24 
Mich.  44. 

Ar  a  principle  of  conKtitutional  hiw  it  is  now  well  settled  that  the 
police>  powers  of  the  State  for  the  protection  of  tjie  pnblic  health,  public 
safety  and  public  morals  ai-e  inalienable. 

Act  6^3  of  1888  comes  under  the  police  powers  of  the  State,  and  the 
Police  Board  therein  created  is  empowered  to  regulate,  us  provided  for 
in  said  Act,  the  jmblic  safety,  public  health  and  public  morals.  All 
these  matters  of  police  are  embraced  in  the  Act. 

Art  25S  of  the  Constitution  of  1879,  which  it  is  alleged  is  violated  by 
Act  63,  is  as  follows  : 

*^  The  citizens  of  the  City  of  New  Orleans,  or  any  political  coi-poration 
which  may  be  created  within  its  limits,  shall  have  the  right  of  api>oint- 
ing  the  several  public  officers  necessary  for  the  administration  of  the 
police  of  said  city  pursuant  to  the  mode  of  election  which  shall  be  pix)- 
vided  by  the  General  Assembly." 

The  definition  of  appointment  is  ^*  the  designatiou  of  a  i>erson  by  the 
person  or  pt^rsons  having  authority  therefor  to  discharge  the  duties  of 
some  office  or  trust ;"  and  deletion  means,  as  emidoyed  in  said  article, 
"choice"  or  '  selection,"  as  defined  in  Rouvier's  Law  Dictionary. 

Section  1  of  Act  63  pro\ides  that  the  Police  Board  shall  be  elected  by 
the  City  Council.  Their  term  of  office  is  for  twelve  years.  The  Police 
Board  is  thus  created  by  the  Act.  There  can  be  no  doubt  but  that  it 
was  within  the  authority  of  the  Legislature  to  create  the  Police  Board. 
The  objection  is  to  the  m!>de  of  selection.  The  City  Council  undoubted- 
ly has  a  legal  existence.  There  can  be  no  doubt  of  the  right  of  the 
Legislature  to  confer  up;i:i  said  council  the  authority  to  elect.  The 
council,  by  virtue  of  the  city  charter  granted  in  pursuance  of  Acts  253, 
254  of  the  Constitution,  cdect.s  and  appoint -*  certain  ofR(*ers'  The  Legis- 
lature, when  it  granted  th'.it  charter,  did  n^)t  exhiust  its  authority.  It 
can  still  cancel  or  alter  or  change  it,  or  give  tli?".  s:n'eral  departments  of 
the  city  government  additional  i):)werij.  It  can  authorize  the  City 
Council  to  choose  other  4)ttij.u\s  than  tlioio  whom  it  was  authorized  to 
elect  in  the  first  instance.  Therefore  tlie  City  Council,  by  legislative 
grant,  has  the  auithority  to  designate  the  person  or  persons  to  discharge 
the  duties  of  some  offire  or  trust.  And  as  the  Constitution  authorized 
the  Legislature  to  provid<'!  tli?  mode  of  "election"  or  "choice,"  it  had 
the  right  to  exercise  that  authority,  as  it  has  done  in  Act  63.  The  mode 
of  election  is  discretionary  with  the  General  Assembly,  and  the  manner 
in  which  i*^.  has  exercised  this  discretion  cannot  be  (luestioned. 

TJje  corporation  of  the  City  of  New  Orleans  was  created  by  the  State 
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for  political  purpoBos,  hainng  sabordinate  and  local  powers  of  legisla- 
tion. Those  matters  which  are  of  concern  to  the  State  at  large,  al- 
though exercised  within  defined  limits,  such  as  the  tulministration  of 
justice,  the  preservation  of  the  public  health,  and  the  regulation  of  pub- 
lic morals,  are  still  under  legislative  control,  while  the  enforcement  of 
municipal  by-laws  are  matters  for  purely  local  legislation  and  control. 
In  its  public  capacity,  as  a  part  of  the  State  machinery,  the  corporation 
of  the  City  of  New  Orleans  owes  a  responsibility  to  the  State  govern- 
ment in  the  performance  of  acts  for  the  imblic  benefit,  and  in  the  regu- 
lation of  this  responsibility — the  manner  in  whicli  these  acts  shall  be 
done,  and  by  wlicmi,  the  autliority  of  the  State  is  supreme.  Dillon  Mun. 
Corp.  $  m. 

Under  Act  63  no  right  or  franchise,  no  act  of  self  government,  has 
been  taken  away  from  the  City  of  New  Orleans.  All  the  officers  chosen 
by  virtue  of  said  Act  fire  citizens  of  the  city,  and  the  objects  of  the 
Act  ai-e  entirely  within  the  adnunistration  of  its  corporate  authority. 

The  Act  No.  20  of  1880,  the  present  cliarter  of  the  City  of  New  Or- 
leans, from  whicli  the  Mayor  and  Council  derive  their  powers  of  govern- 
ment, is  as  amenable  to  tlieir  complaint  of  unconstitutionality  as  Act 
No.  63.  In  that  Act  tlie  City  Council  is  authorized,  to  appoint  and  elect, 
and  the  several  officers  are  authorized  to  appoint  officers  necessary  to 
the  administration  of  the  police  powers  of  the  City  of  New  Orleans.  It 
will  not,  we  presume,  be  denied  that  the  police  i^owers  of  the  city  gov- 
ernment comprehend  everything  necessary  to  be  considered  for  its  inter- 
nal management  and  administration.  The  City  Council,  by  said  Act,  is 
empowered  toapj)oint  a  City  Attorney,  and  to  elect  a  City  Surveyor ;  and 
whenever  a  vacancy  occurs  in  the  office  of  Comptroller,  Treasurer,  Com- 
missioner of  Public  Works,  Commissioner  of  P(»lice  and  Public  Buildings, 
it  is  made  the  duty  of  the  Council  to  elect  a  citizen  to  the  poHition  thus 
made  vacant.  The  Commissioner  of  Police  and  Public  Buildings  is  au- 
thorized toajipoint  a  Superintendent  of  Fire  Alarm,  and  Police  Telegraph 
and  telegraph  operators.  This  is  the  cliarter  granted  to  the  city  in  pursu- 
ance of  Acts  2ihi  and  2.54  of  the  Constitution  of  1879.  The  Legislature 
directed  the  mode  and  the  nninner  of  electing  the  officers  of  said  city,  by 
ballot  at  a  general  election,  and  by  authorizing  the  City  Council  to  ap- 
point and  elect,  and  by  directing  the  Commissioner  of  Poli<'e  to  appoint. 

In  creating  the  Police  Board  for  said  city,  the  Legislature  has  only 
taken  away  certain  duties  which  had  Imh^u  conferred  ui)on  the  Council, 
and  placed  them  in  the  Board.  The  Council  has  the  right  to  elect  the 
members  of  this  Board,  and   th.i  officers  of  police  appointed  by  the 
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Board  and  tliis  is  no  gr;aater  stretch  of  power  than  wi\s  exercised  in  the 
Act  No.  20  of  1882,  creating  the  present  city  government. 

The  twelve  year  term,  fixed  by  the  Act  No.  63  of  1888,  for  the  in- 
cumbency of  the  office,  is  not  in  cimHict  with  any  provision  of  the  Con- 
stitution. Tlie  Constitution  provides  that  the  election  for  city  officers 
shall  take  place  every  four  years,  and  at  the  same  time  of  the  general 
State  election.  This  applies  to  all  officers  who  are  to  be  voted  for  at  a 
general  election.  The  membei*s  of  the  Board  of  Police  are  not  such 
officers.  Its  members  ai*e  elected  by  tlie  City  Council  to  i)erform  ceitain 
functions  designated  by  the  Legislature. 

The  Board  is  not  a  co-ordinate  department  of  the  city  govemmeut, 
and  its  duties  are  purely  ministerial.  It  is  an  a(\junct  of  the  already  es- 
tablished depai-tments  of  the  city  government,  and  in  some  resi>ect«  is 
subordinate  to  and  controlled  by  them. 

The  Police  Board  has  to  report  to  the  Common  Council  the  condition 
of  the  police  force  of  the  city,  and  the  council  makes  an  appropriation 
on  the  estimates  furnished  by  the  Police  Board  for  the  police  force  and 
ha«  the  right  to  reduce  said  estinmte.  The  City.  Attorney  is  tlie  adviser 
of  the  board,  and  the  Treasurer  of  the  City  of  New  Orleans  is,  witli  the 
treasurer  of  said  board,  the  trnst*»e  of  tlie  fund  arising  from  fines  im- 
posed upon  members  of  the  police  force.  The  Mayor  of  the  city  is  ex- 
officio  president  of  the  board,  and  can,  at  any  time,  remove  tlie  commis- 
sioners electected  by  the  council,  for  high  crimes,  misdemeanors,  mal- 
feasance, etc. 

Had  the  provisions  of  Act  ()3  of  188S  been  incorporated  into  Act  No. 
20  of  1882,  we  are  of  the  opinion  that  no  complaint  of  the  unconstitu- 
tionality of  the  act  could  have  l)eeu  urged. 

And,  after  all,  the  question  is  narrowed  to  whether  or  not  the  Legisla- 
ture has,  by  the  Constitutitm,  after  granting  ciTtain  jxiwers  of  govern- 
ment to  the  city,  be<'n  deprived  of  all  i)ower  to  intertV^re  in  the  affairs 
of  said  city. 

Act  254  of  the  Constitution  of  1870,  says : 

*^  The  General  Assembly,  at  its  next  session,  after  the  adoption  of  this 
Constitution,  shall  enact  such  legislation  as  may  be  proper  to  li(iuidate 
the  indebtedness  of  the  City  of  New  Orleans,  and  apply  it«  assets  to  the 
li<luidation  thereof.  It  shall  have  authority  to  cancel  the  charter  of  said 
city  and  remit  its  inhabitants  to  another  form  of  government." 

The  sweejung  power  thus  conferred  niK>n  the  General  Assembly  to 
alter,  change,  or  cancel  the  city  charter-  and  remit  the  inhabitants  of 
New  Orleans  to  another  form  of  governni<nit  is  cmly  curtailed  by  the  pre- 
ceding article,  253,  which  pnjvides  that  no  iuatt<*r  what  change  may  be, 
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or  to  what  form  of  government  tlie  citizens  of  New  Orleans  may  have 
imposed  upon  tlieni,  the  citizens  of  New  Orleans,  either  by  ballot  at  a 
general  election,  or  by  selection  or  appointment  by  some  legally  consti- 
tuted authority  in  tlie  civil  corporation,  shall  have  the  exclnsive  power 
to  choose  their  own  officers.  The  object  of  the  constitutional  proviso 
WJ18  to  confer  nx>on  the  citizens  of  New  Orleans  absolute  control  of  their 
govermnent  in  the  exclusive  choice  of  officers  necessary  for  its  adminis- 
tration, subject  only  to  the  mode  of  election  provided  by  the  General 
Assembly,  free  from  interference,  control  or  appintment  by  the  Execu- 
tive department  of  the  State  government,  thus  preventing  a  repeti- 
tion of  the  sad  experience  through  which  the  city  passed  during  the  era 
of  reconstruction  and  under  the  Constitution  of  1868. 

This  article  is  still  in  force.  Its  authority  did  not  cease  after  the 
enactment  of  the  law  No.  20  of  that  session  which  created  the  present 
city  government.  There  is  nothing  in  the  article  which  limits  its  opera- 
tion to  that  session  only. 

The  General  Assembly  did  not,  even  in  Act  63,  change  or  alter  the 
form  of  government  of  the  City  of  New  Orleans. 

The  Board  is  composed  of  members  elected  by  her  common  council,  a 
hiftdy  already  in  existence  and  having  authority  under  the  charter  to 
elect  certain  municipal  officers,  and  the  Act  only  enlarges  this  authority 
by  authorizing  it  to  elect  the  Commissioner  of  the  Police  Board.  The 
Board  is  under  the  control  of  the  corporate  power  of  the  city. 

We  conclude  that  Act  63  of  1888  does  not  conflict  with  the  Constitu- 
tion of  1879,  or  Art.  353  of  the  said  Constitution. 

It  is,  therefore,  ordered  and  adjudged  and  decreed  that  the  judgment 
appealed  from  discharging  the  rule,  be  avoided  and  reversed,  and  that 
the  role  be  made  absolute,  and  a  peremptory  mandamus  issue  as  prayed 
for  by  relators. 


Dissenting  Opinion. 

Feknbr,  J.  The  Governor  and  Attorney  General  of  the  State  allege 
tliat  the  Mayor  and  Common  Council  of  the  City  of  New  Orleans  refuse 
to  perform  the  duties  imposed  upon  them  by  the  t«rms  of  the  Act  63  of 
18X8  "  creating  a  Police  Board,"  that  the  performance  of  those  duties  is 
essential  to  the  execution  of  said  law,  and  they  pray  for  a  mandamus 
impelling  them  to  execute  said  law. 

The  respondents  except  to  the  proceeding  on  the  gi*ounds:  first, 
that  relators  have  no  standing  in  court  to  prosecute  the  suit ;  second, 
that,  if  they  have,  their  remedy  is  not  by  mandamus  but  by  qvo  war- 
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ranto.  As  well  said  by  the  judge  a  quo,  the  law  is  one  of  public  char- 
acter, and  the  Constitution  Art.  72,  makes  it  the  duty  of  the  Governor 
to  see  that  such  laws  are  faithfully  executed.  This  gives  him  the  right 
to  invoke  the  judicial  aid  when  proper  and  necessary  for  the  perfonn- 
ance  of  this  duty. 

Mandamus  is  expressly  recognized  by  tlie  Code  of  Practice  as  the 
proper  remedy  to  comi>el  "public  officers  to  fulfil  any  of  the  duties 
attaclied  to  their  office,  or  wliich  may  l)e  legally  required  of  them*"  Art. 
832.  There  is  no  merit  in  these  grounds  of  exception,  and  they  were 
properly  overruled.  Respondents  then  deny  the  allegations  of  the  peti- 
tion and  aver  that  the  Act  in  question  is  unconstitutional. 

This  presents  the  serious  issue  in  the  cas<».  The  relators  carry  the 
burden  of  establishing  that  the  duties  of  which  they  deinand  perform- 
ance are  imposed  on  the  respondents  by  law  and  may  be  "  legallj'  re- 
quired of  them."  If  the  Act  of  which  enforcement  is  claimed  is  uncon- 
stitutional, it  is  not  a  law,  and  no  duties  can  arise  under  it. 

The  Act,  the  enforcement  of  which  is  sought  in  this  suit,  is  entitled 
"  An  Act  creating  a  Police  Board  for  the  City  of  New  Orleans,  and  de- 
fining its  powers." 

By  its  terms  it  declares  that  "  the  powers  and  duties  connected  with 
and  incident  to  the  police  department  and  police  discipline  of  the  City 
of  New  Orleans  and  the  parish  of  Orleans  ( the  city  and  parish  being 
identical  and  co-extensive  in  territory)  shall  be  vested  in  and  exercised 
by  aboard  consisting  of  six  commissioners  and  of  the  Mayor  of  the  city, 
and  by  such  officers,  patrolmen,  etc.,  as  may  be  appointed  by  said 
board." 

This  board  is  te  be  elected  by  the  Common  Council  of  New  Orleans, 
**  two  for  the  term  of  fom-  years,  two  for  the  term  of  eight  years  and 
two  for  the  t<5rm  of  twelve  years."  Vacancies  in  the  board  arising  in 
the  board  from  death,  resignation  or  removal  from  office  are  to  be  filled 
for  the  unexpired  tenu  by  the  Board.  At  the  expiration  of  the  respec- 
tive tenns  the  Council  is  to  elect  successors  for  the  term  of  twelve  years. 
The  Mayor  is  made  the  presiding  officer  of  the  lioard  but  has  no  vote 
except  when  there  is  a  tie,  in  which  case  he  has  a  casting  vote. 

The  appointment  of  tlie  whole  police  force  is  confided  te  the  Board 
and  they  are  te  hold  during  good  behavior  and  are  removable  only  by 
the  Board* 

Although  the  Mayor  is  made  the  nominal  commander-in-chief  of  the 
police  force,  no  pow(»r  whatever  is  conferred  upon  him  to  enforce 
obedience  to  his  orders,  all  powers  of  discipline,  punishment  and  removal 
being  vestenl  exclusively  in  tlie  Board. 
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Tlie  inem1)er8  of  the  Board  are  removable  by  the  Mayor  for  certain 
erimeft,  misdemeanors  and  8X>ecifled  acts  of  ^oss  misconduct,  on  due 
proof  before  him,  but  the  vacancy  thus  created  is  to  be  filled  by  the 
Board. 

The  powers  vested  in  tlie  police  force  are  recited  in  the  seventeenth 
section  and  are  of  the  most  exhaustive  scope,  viz : 

"  It  is  hereby  made  the  duty  of  tlie  police  force  at  all  time  of  day  and 
night,  and  the  members  of  such  force  are  hereby  thereunto  empowered  to 
especially  preserve  the  public  i>eace,  to  prevent  crimes,  detect  and  arrest 
offenders,  suppress  riots,  mobs  and  insurrections,  disperse  unlawful  or 
dangerous  assemblages  which  obstinict  the  free  passage  of  public  streets, 
sidewalks,  parks,  squares  and  places ;  protect  the  rights  of  persons  and 
property,  guard  the  public  health,  preserve  order  at  elections  and  all 
pnblic  meetings  and  assemblages,  prevent  and  regulate  the  movement  of 
teams  and  vehicles  in  streets,  and  remove  all  nuisances  in  public  streets, 
parks  and  liighways;  arrest  all  street  mendicants,  beggars  and  vagrants^ 
provide  proper  attendance  at  fires;  advise  and  protect  immigrants, 
strangers  and  travelers  in  public  streets,  at  steamboat  and  ship  landings, 
and  at  railroad  stations;  careiiilly  obsen-e  and  inspect  all  places  of 
public  amusement,  all  places  of  business  having  licenses  to  cany  on  any 
business ;  all  houses  of  ill-fame  or  prostitution,  and  houses  where  com- 
mon prostitutes  reside  or  resort ;  all  lottery  offices  autliorized  by  law, 
policy  or  bucket  shops ;  all  gambling  ]iouses  or  houses  where  keno,  lotto 
and  other  games  are  jdayed ;  all  cock -pits,  rat-pits  and  public  dance 
houses;  and  to  repress  and  restrain  all  unlawfiil  and  disorderly  conduct 
or  practices  therein ;  enforce  and  prevent  the  violations  of  all  laws  and 
onMnanees  in  force  in  said  city/' 

The  financial  estimate  of  the  police  expenses  is  to  be  made  exclusively 
by  the  commissioners,  and  the  Common  Council  is  bound  to  accept  such 
estimate  and  provide  for  it  in  its  budget,  at  least  to  an  extent  not  ex- 
ceeding 1 150,000 i^er  annum. 

Such  are  the  salient  features  of  the  Act. 

The  respondents  resist  the  demand  for  its  execution,  on  the  ground 
that  it  violates  Art.  253  of  the  Constitution,  which  pnmdes  : 

"  Tlie  citizens  of  the  City  of  New  Orleans,  or  any  political  corporation 
which  may  be  created  witlun  its  limits,  shall  ha%^e  the  right  of  appoint- 
faig  tlie  aeveral  public  ofilcers,  necessary  for  the  administration  of  the 
police  of  said  city,  pursuant  to  the  mode  of  election  which  shall  be  pro- 
vided by  the  General  Assembly." 

Tliis  article,  or  its  equivalent,  has  existed  in  all  the  Constitutions  cf 
this  State  with  the  exception  of  that  of  1868.     Its  omission  from  the  lat- 
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ter  iustninieut  was  the  ground  upon  which  the  Metropolitan  Police  Act 
was  sustained.     Diamond  vs.  Cain,  21  Ann.  319. 

This  Court  has  frequently  had  occasion  t-o  refer  to  this  provision. 

Thus  in  one  case  it  said  :  "  It  is  a  remarkable  fact  that  the  i>eople  of 
Louisiana,  in  convention  assembled,  have  twice  considered  the  local 
govennuent  of  this  great  metropolis  as  too  important  to  lie  placed 
among  those  subordinate  institutions,  and  have  recognized  the  City  of 
Now  Orleans,  in  its  coi^porate  capacity,  as  entitled  to  peculiar  political 
powers  and  privileges.  The  right  of  the  citizens  of  New  Orleans  to  ap.- 
point  the  several  public  officers  necessary  for  the  administnition  of  the 
police  of  said  city,  pursuant  to  the  mode  of  election  which  shall  be  pre- 
scribed by  the  Legislature  is  secured  and  rendered  pennanent  by  the 
Constituticm.  Those  political  franchises  stand  npon  the  same  ground  as 
any  other  constitutional  power,  and  the  City  of  New  Orleans  and  its 
officers  are,  for  the  pui-pose  of  police  and  good  order  and  for  the  punish- 
ment of  minor  crimes  and  offenses,  permanent  functionaries  of  the 
Government.  The  connsel  for  the  plaintiff  derides  the  idea  that  the  de- 
fendants are  invested  with  sovereign  powers.  Names  cannot  alter 
things.  Under  our  form  of  policy,  no  depai*tn)ent  of  government  exer- 
cises powers  of  sovereignty  in  its  own  right.  The  constitutional  powers 
of  the  State  are  all  trusts.  The  powers  of  the  Legislature,  of  this 
Court,  and  of  the  City  of  New  Orleans,  difter  in  degree  and  object,  hut 
they  all  deiive  tlieir  binding  force  from  the  Supreme  law  of  the  State." 
Egert<m  vs.  Muny,  1  Ann.  487  j  see  also  Bank  vs.  Nav'n  Co.,  3  Ann.  205; 
Stewart  vs.  City,  9  Ann.  4(>0;  Draining  Co.  case,  11  Ann.  371  j  Andrews 
vs.  Saucier,  13  Ann.  [M)!. 

The  case  of  State  vs.  New  Orleans,  15  Ann.  354,  was  decided  by  a 
divided  court  and  all  the  judges  rendered  separate  opinions.  The  lead- 
ing opinion  by  Mr.  Justice*  Land  formulated  the  following  interpretation 
of  the  constitutional  provision.  ^^  First,  the  word  police  used  in  said 
article  of  the  Constitution  signifies  the  laws  and  regulations  enacted 
for  the  government  of  the  City  of  New  Orleans  as  a  civil  corporation  ; 
second,  that  these  laws  and  regulations  constituting  the  police  of  the 
city,  form  a  distinct  body  or  code  of  laws  from  those  enacted  for  the  in- 
ternal regulation  and  government  of  the  State  of  Louisiana;  third, 
that  the  right  of  administration  on  the  part  of  the  city,  through  its 
officers,  is  expressly  limited  by  the  Constitution  to  the  laws  which  con- 
stitute the  police  of  tlie  city  or  its  municipal  government."  And  he  adds: 
"  Then,  the  only  remaining  consideration  is  whether  the  Act  of  1859, 
relative  to  elections  in  the  City  of  New  Orleans  form  a  i)art  of  the  police 
or  government  of  the  city  as  a  civil  corporation ;  or  whether  the  Act  per- 
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tains  to  and  fomis  a  pai*t  of  tlie  body  of  laws  t»iiaot<*d  for  tlie  interniil 
regidation  and  government  of  the  State.'' 

This  wa8  the  point  on  which  the  court  divided,  and  the  inference  i» 
irrwistible,  that  bad  the  court  found  that  the  Act  pertained  to  the  "po- 
lice and  government  of  the  city  as  a  civil  coi-poration  "  it  would  have 
been  onanimonfily  held  that  it  violated  the  Constitution. 

The  question  on  which  that  case  hinged  does  not  figure  in  the  instant 
one  at  all.  No  one  would  be  bold  enough  to  deny  that  the  connnis- 
»ionere  composing  the  Board  created  by  this  Act,  are  **  public  officers," 
within  the  meaning  of  the  constitutional  provision,  or  that  the  powers 
and  duties  with  which  they  are  clothed  are  **  necessary  for  the  adminis- 
tration of  the  x>olice  of  said  city."  Those  powers  not  only  pertain  to, 
but  actually  absorb,  the  whole  administration  of  the  police  powers 
which  are  included  in  the  police  department  of  the  municipal  govern- 
ment. 

Being  such  officers,  charged  with  such  powers,  the  Constitution  un- 
cqaivocally  confers  upon  "  the  citizens  of  the  City  of  New  Orleans," 
**tlie  right  of  appointing "  them,  "pursuant  to  the  mode  of  election 
which  shall  be  provided  by  the  General  Assembly." 

In  the  Charter  of  the  city  the  Legislature  had  provided  a  form  of  gov- 
ernment for  the  city,  had  designated  therein  the  various  officers  who 
Hhould  be  charged  with  the  administration  of  its  police^,  had  fixed  their 
lemi  of  office  and  had  provided  the  uumIc  of  their  election.  "  The  citi- 
zena  of  the  City  of  New  Orleans"  have  appointed  these  officers  by  an 
election  duly  held,  have  confided  to  them  these  powers  for  the  term 
limited  in  the  law,  and  they  have  entered  upon  the  disc;harge  of  their 
dnties. 

Xow  stepa  in  the  Legislature  and  strips  these  officers  appointed  by  the 
citizens,  of  the  powers  conferred  upon  them,  and  re(|uires  them  to  elect 
alwdy  of  commissioners  for  terms  of  office  much  longer  than  their  own, 
and  U>  transfer  to  them  the  powers  which  wcne  vested  in  them  by  the 
ritizens  for  a  strictly  limited  tenn. 

How  can  such  a  prcK*eeding  be  reconciled  witli  the  Constitution  ?  In 
what  flense  can  these  comtnissioners  be  said  to  hv.  appointed  by  the  citi- 
wns  of  New  Orleans?  The  citizens  have  certainly  not  directly  ap- 
pointed or  elect4Hl  them.  Tlu^y  have  not,  expressly  or  by  implication, 
uillioriced  the  Common  Council,  chosen  by  them,  to  ai)i>oint  or  v\ovt 
*aeh  officers,  l>ecau«»,  at  the  tin.e  of  the  election,  tliis  statute  had  not 
been  passed  and  no  such  officers  existe<l,  and  because  the  powers  of  the 
C4iiuicil  itaelf  were  limit4Hl  to  four  years. 
If  ihese  commisaioners  sliould  be  chosen^  it  would  be  impossible  to 
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say  that  they  derived  their  authority,  dii-ectly  or  indirectly,  from  the 
citizens  of  New  Orleans,  or  fi-om  any  expresftion  of  their  will  in  any 
mode  wliatever. 

Would  any  one  contend  that  the  Legislature  could  pass  a  law  declar- 
ing that  the  Common  Council,  which  has  been  elected  by  the  citizens  for 
the  term  of  four  yeai's,  should  continue  to  hold  the  offices  for  twelve 
years!  Could  it  possibly  be  claimed  that,  in  such  a  case,  after  the  ex- 
piration of  the  tei-m  for  which  they  had  been  elected,  those  officers 
would  hold,  in  any  manner,  by  appointment  of  the  citizens  of  New 
Orleans  f 

The  irresistible  negative  which  responds  to  the  foregoing  questions, 
utterly  demolishes  the  proposition  that  such  officers,  elected  for  the  4>enn 
of  four  years,  can,  voluntarily  or  on  compulsion,  elect  others  and  invest 
them  with  the  essential  i>owers  of  a  municipal  police  and  government 
for  a  term  of  twelve  years. 

Whatever  latitude  may  be  given  to  the  authority  secured  to  the  Gren- 
eral  Assembly  to  provide  the  "  mode  of  election,"  it  cannot  blot  out  the 
affirmative  guaranty  that  "  the  citizens  of  New  Orleans  shall  have  the 
right  of  appointing"  their  officers  in  the  mode  so  provided.  It  is  st*lf 
evident  that  the  mode  to  be  provided  is  the  mode  pursuant  to  which  the 
citizens  are  to  appoint  their  officers,  and  that,  after  the  mode  is  provided, 
the  citizens  must  be  consult/cd  and  must  have  the  opportunity  of  appoint 
lug  in  such  mode. 

The  foregoing  considerations  are  amply  sufficient  to  defeat  the  man- 
damus herein,  inasmuch  as  it  is  addressed  exclusively  to  the  present 
Mayor  and  Council  of  the  city  who  were  elected  before  the  passage  of 
this  law,  and  on  whom  the  citizens  have  not,  either  expressly  or  implied- 
ly, conferred  any  authority  to  act  for  them  in  the  appointment  of  these 
officers. 

But  if  we  take  a  larger  view  of  the  subjcu't,  are  the  constitution  of 
tliis  Board  of  Commissioners  and  the  nu>de  of  their  election  consistent 
with  the  true  meaning  and  intent  of  the  Constitution  I 

I  take  it  to  ha  very  clear  that  the  Constitution  intended  to  confer  upon 
the  citizens  the  substantial  rights  of  self-government,  to  secure  to  them 
the  privilege  of  appointing  the  officers  charged  with  th^  admuiistration 
of  the  police  of  the  cityj  to  hold  such  officers  subordinate  and  responsi- 
ble to  the  will  of  the  people  j  and,  to  that  end,  to  provide  for  recurring 
elections  at  which  tlie  people,  if  dissatislied  with  their  servants,  may 
change  them  and  confide  these  powers  to  dillerent  hands.  It  would 
hardly  be  claimed,  that  the  Legislature  could  provide  a  "mode  of  elec- 
tion," under  wliich  the  power  of  appointment  by  the  citizens  could  be 
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exluiuated  by  a  single  exercise  thereof  aud  tlie  Council  so  elected  should 
hold  their  offices  x>enuauently,  and  fill  all  vacancies  which  might  oceur 
in  their  body.  Obviously  such  a  mode,  after  the  lirst  election,  would 
leave  the  city  absolutely  stripped  of  the  right  of  appointing  their  officers 
guaranteed  to  them  by  the  Constitution,  not  as  a  temporary,  but  as  a 
penuanent,  right. 

Now,  under  the  constitution  of  this  Board  of  Commissioners,  the  citi- 
zens of  New  Orleans  are  eftectually  deprived  of  the  power  of  changing, 
at  any  time,  the  officera  charged  with  the  administration  of  the  most  im- 
portant branch  of  municipal  government.  However  unsatisfactory  and 
insufficient  the  administration,  how^ever  inconsistent  with  the  public 
order  aud  safety,  the  utmost  power  left  in  their  hands  or  the  hands  of 
their  elected  representatives,  woidd  be,  at  intervals  of  four  years,  to 
change  two  out  of  six  commissioners,  still  leaving  the  obnoxious  major- 
ity in  full  control.  If  it  Imj  said  that  at  the  end  of  eight  years  they 
would  enjoy  the  right  of  changing  two  more,  thus  making  a  majority, 
MOM  cowftat  that  the  two  last  elected  might  not,  in  that  time,  have  be- 
come as  obnoxious  as  the  first,  or  that  they  might  not  have  (jassed  out 
by  deatli,  resignation  or  removal  and  their  places  have  been  tilled  by  the 
Board  itself  with  persons  of  like  ilk.  It  thus  readily  appears  how 
under  the  operation  of  this  Act,  the  citizens  may  be  indefinitely  de- 
prived of  the  power  of  controlling,  in  any  manner,  the  administration 
of  their  police. 

Moreover,  if  the  Legislature  may  thus  take  away  this  importiint 
block  of  police  iiowers  from  the  elected  representatives  of  the  people 
and  confide  them  in  perpetuity  to  such  a  commission,  why  may  it  not 
proceed  to  deal  similarly  with  all  the  other  powers  of  municipal  govern- 
ment and  apportion  them  among  several  like  commissions,  so  that  the 
citizens  and  their  elected  representiitives  would  be  left  stripped  of  all 
effective  power  and  reduced  to  the  position  of  mere  figure-heads  and 
purvey oi-s  to  these  independent  and  controlling  bodies. 

I  cannot  believe  that  such  f  conditicm  would  be  consistent  with  the 
dear  meaning  and  intent  of  the  Constitution. 

In  a  case  before  the  Court  of  App(»als  of  New  York,  in  which  the 
Legislature  sought,  under  certain  colorable  pretexts,  to  deprive  the  City 
of  Troy  of  the  control  of  its  own  police  which  was  secured  to  it  by  the 
Constitution,  that  learned  Court,  after  announcing  its  reluctance  to  ad- 
judge an  act  of  the  Legislature  to  be  unconstitutional,  weightily  said : 
"  A  written  Constitution  must  be  interpreted  and  eifect  given  to  it  as 
the  paramount  law  of  the  land,  cipially  obligatory  on  the  Legislature  as 
upon  other  departments  of  government  and  upon  individual  citizens. 
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according  to  its  spirit  and  tlie  intent  of  its  franiers,  as  indicated  by  it« 
terms.  An  act  violating  tlie  true  intent  and  meaning  of  the  instrument, 
although  not  within  the  letter,  is  as  much  within  tlie  purview  and  efte<:t 
of  a  i)rohibition,  as  if  within  its  strict  letter  j  and  an  act  in  evasion  of 
the  terms  of  the  Constitution,  as  properly  int-ei-preted  and  undei-stowl, 
and  frustrating  its  general  and  clearly  expressed  or  necessarily  implied 
purpose  is  as  clearly  void  as  if,  in  express  terms,  forbidden.  A  w^ritteu 
Constitution  would  be  of  little  avail  as  a  practical  and  useful  restraint 
upon  the  different  departments  of  government,  if  a  literal  reading  only 
was  to  be  given  to  it,  to  the  exclusion  of  all  necessary  implicHtion,  and 
the  clear  intent  ignored,  and  aets  palpably  in  evasion  of  its  spirit  should 
be  unstained  as  not  repugnant  to  it  *  ♦  Usurpations  of  power,  or  tlie 
exei  cise  of  power  in  disregard  of  the  express  provision  or  i)lain  intc^ut 
of  the  instrument,  as  necessarily  implied  from  all  its  terms,  Ciuinot  l>e 
sustained  under  the  pretense  of  a  liberal  interpretation,  ov  in  defei-ence 
to  the  judgment  of  the  Legislature  or  some  supposed  necessity,  the  re- 
sult of  a  changed  condition  of  attairs."  Peoi)le  vs.  Albertson,  55  N' 
Y.  55. 

Fully  adopting  these  views,  I  am  bound  to  hold  this  Act  is  inconsist- 
ent with  the  clear  intent  and  meaning  of  Art.  253  of  the  Constitution 
and,  therefore,  the  demand  for  it«  enforcement  should  be  denied. 

Nothing  in  this  opinion  is  designed  to  mitigate  against  the  right  of  the 
Legislature  to  amend  the  cliarter  of  the  city  and  to  provide  tor  the  ap- 
pointment by  the  Council  of  subordinate  administrative  officers  who 
may  be  charged  with  certain  functions  during  the  t<?nure  of  the  Council 
itself. 

Nor  is  intended  to  pass  upon  the  right  of  the  Council,  under  proper 
authority,  to  make  contracts  or  even  to  establisli  commissions  for  the 
execution  of  public  works  and  imi)rovemeuts,  ne<'essiirily  requiring  a 
longer  period,  and  to  confer  autliority  upon  such  contractors  or  commis- 
sioners extending  beyond  its  own  term  of  office. 

What  is  meant  is  simjily  that  the  essential  powers  of  police  and 
municipal  government  cannot  be  impounded  in  commissions  such  as  the 
one  provided  in  this  law,  not  originaiUy  appointed  by  the  citizens,  or  by 
represenatatives  of  the  citizens  clothed  with  authority  so  to  appoint 
them,  having  a  perpetual  organic  existence,  and  placed  beyond  the 
reach  and  control  of  the  people. 

I,  therefore,  dissent. 


A  PPLICATION  for  Certiorari. 


Kenneth  Baillw  for  the  Relator  : 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.     This  is  an  application  for  a  Certiorari, 

The  pith  of  the  elaborate  petition  presented  to  this  Court  to  obtain 
that  relief,  is  subsUintially,  that,  in  a  suit  brought  by  an  attorney  at-law 
against  the  Police  Jury  of  the  parish  of  St.  Landry,  for  the  recovery  of 
$72,  claimed  to  be  due  him  for  professional  services  and  asked  to  be  paid 
out  of  a  special  court  house  fund  under  the  control  of  that  body,  the 
relator  intervened  as  assignee  of  Han  nan  &  Voss,  contractors,  after 
issue  joined;  that  the  object  of  the  intervention  was  to  prevent  the  pay- 
ment of  the  sum  claimed  out  of  said  fund  ;  that  evidence  was  adduced 
on  the  trial  by  all  the  parties  to  the  suit,  and  particularly  by  the  inter- 
vener, that  after  hearing  and  submission,  the  judge  ad  hoc  rendered 
judgment  for  the  plaintiff,  dismissing  tlie  intervention  on  its  merits  with 

COl»ti». 

Tlie  complaint  is  that  the  conclusions  of  said  judge  could  only  have 
been  reached  by  and  through  an  utter  disregard  of  and  refusal  to  con- 
sider,  inten*euors'  e\idence,  amounting  in  law  to  an  abuse  of  judicial 
diiseretion  and  an  usurpation  of  power  not  conferred  by  law,  and  that 
said  ju<lgment  lia«  had  the  direct  effect  of  destroj-ing  his  contractual 
rights  and  of  utterly  impairing  the  rights  acquired  by  him  as  assignee 
and  HO  was  violative  of  the  Constitution  of  the  United  States  and  of 
thi»  Stat<; ;  also  tliat  the  resolution  of  the  Police  Jury,  recognizing  the 
claim  of  Kiid  plaintiff,  has  the  like  effect. 

The  prayer  is,  that  after  due  hearing,  said  judgment  be  annulled  and 
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Stato  vs.  Jndge. 

No.  10,284. 
The  State  ex  rel.  Joseph  Block  vs.  W.  C.  Perrault,  Judcje  ad  hoc.    ^41^17 

48    7881 
Certiorari  dooti  not  lie  to  revise  the  correctness  of  a  Judn^ent  on  the  merits  of  a  case.  48  1253, 

Its  fimcUons  aiv  restricted  to  ascertaining  the  validity  of  proceedings  on  the  face  of  the 

papers. 
In  the  absence  of  anj*  fatal  irregularity  in  the  same,  however  intrinsically  erroneous  the 

Judgment  or  act  complained  of  may  l)e,  this  Court  is  powerless  to  interfere. 
The  remedy  cannot  bo  invoked  so  as  to  operate  as  an  appeal,  otherwise  every  unappealable 

case,  would  be  brought  up  for  review,  under  it,  to  the  Superior  Court  from  which  relief  is 

asked. 
A  patty  wfaoHO  proceedings  is  not  passed  upon  by  judgment  which  does  not  constitute  reg 

judieaia,  may  resort  in  the  vindication  of  his  averred  rights  to  any  proceeding  allowed 

htm  by  law. 
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set  aside,  and  that  the  suit  wherein  rendered  be  dismissed  at  the  costs 
of  the  plaintiff  tlierein,  etc. 

The  judge  ad  lioc  returns,  denying  having  passed  upon  tlie  merits  of 
the  intervention.  He  states  that  the  intervention,  and  all  evidence 
under  it,  was  objected  to,  and  tliat  the  riglits  tlius  asserted  were  re- 
served )  that  nevertlieless,  e\idence  was  allowed  to  be  introduced  under 
it  and,  that  on  deliberation  after  submission,  he  concluded  tliat  neither 
was  admissible,  and  so  did  not  ptiss  on  the  merits  of  the  opposition.  He 
next  proceeds  to  argue  to  establish  the  correctness  of  his  judgment. 

Evidently,  botli  tlie  wilator  and  the  judge  ml  hoc  misconceive  tlie  pur- 
I)oses  and  functions  of  the  writ  of  certioran. 

That  remedy,  it  has  been  frequently  held,  can  l>e  invoked  only  to 
ascertain  the  validity  of  the  proceedings  before  an  inferior  court,  on  the 
face  of  the  papers,  and  never  to  inquire  into  the  intrinsic  correctness  of 
decisions,  whether  int^^rlocutory  or  definitive,  made  in  the  case. 

Were  it  otherwise,  all  ciises  which  an^  not  by  law  ax)pealable,  could  be 
reviewed  effectually  by  the  Superior  Court  as  if  they  were  appealable, 
and  so  every  judgment  rendered  by  justices  of  the  peace  and  by  dis- 
trict courts,  from  which  no  appeal  lies,  could  be  taken  to  this  Court  and 
reviewed  on  their  merits,  and  the  judgment  complained  of,  reversed, 
amended  or  affirmed. 

In  the  instant  case,  the  prayer  is  formally  that  the  judgment  rendered 
by  tlie  judge  ad  hoc  be  annulled  and  set  aside,  and  that  the  suit  wherein 
rendered  be  dismissed  at  plaintiff  ^s  costs. 

There  is  no  complaint  that  the  i)roceeding8  were  irregular  and  void, 
that  the  judge  refused  to  hear  any  legal  evidence,  or  that  he  has  decided 
the  case  without  notice  and  hearing,  or  any  kindred  matttu*. 

The  only  complaint  is,  that  the  judge  ad  hoc  did  not  conclude  cor- 
rectly in  his  judgment ;  that  he  ought  to  have  maintained  the  interven- 
tion and  dismissed  the  suit. 

It  is  possible  that  the  judge  has  erred  in  niling  as  he  has ;  but  in 
doing  so,  he  has  exercised  a  discretion,  a  power,  which  neither  this 
Court,  nor  any  other  court,  can  control  and  correct. 

We  understand  the  judge  ad  hoc  to  stiy  that  he  has  not  passed  on  the 
merits  of  the  intxjrvention.  Such  being  the  cast*,  the  relator  is  not  con- 
cluded by  the  judgment  rendered,  and  if  there  exists  any  remedy  to  pre- 
vent the  execution  of  the  judgment  of  which  he  complains,  it  is  for  him 
to  ascertain  which  it  is,  and  invoke  it,  and  not  tor  this  Court  to  indicate 
it. 

Application  refiised. 
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Bank  of  Shreveport  vs.  Board  of  Aftfie»siiieut«. 

No.  10,240.  |««i 

47  1510 


FIR.ST  Natiokal   Bank    of   Shreveport   vs.   The   Board  of   Re- 


«1    1811 

VIEWERS  of  Assessments.  jiii  W6j 


However  true  it  he,  that  United  Stateti  bondA  are  not  taxable  as  independent  assets,  and  that 
their  taxation  does  not  depend  upon  couBtitntional  provisions  of  the  different  States,  it  is 
a  matter  beyond  dlacussion,  that,  when  the  capital  of  a  bank  is  In  part  or  in  whole. 
inveated  in  them,  the  akare»  of  sucli  banks,  whether  national  or  State,  arc  liable  to  State 
taxation. 

In  the  aaseasment  of  the  sharra  of  a  bank,  whose  capital  is  represented  by  stock,  it  is 
iiBmattsrial  whether  the  capital  was  or  was  not  invested  in  United  States  bonds  and 
State  bonds,  although,  as  a  rule,  the  same  be,  themselviHi. 'exempt  from  taxation. 

The  woidA,  "all exempt  pn»perty."  found  in  sec.  27  of  Act  97  of  1886.  relatiufr  to  deductions 
frura  the  amoant  of  taxes  assessed  to  such  shares,  do  not  apply  to  Unite<l  States  bonds,  or 
to  State  bonds,  in  which  the  capital  of  a  bank,  State  or  national,  represented  by  shares, 
has  been  invested. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J, 


Wise  dc  Herudon  for  Plaiiititts  aud  Appellants. 

On  the  same  side,  on  Api)lication  for  Reliearing,  Charles  B,  Singleton  : 

We  have  shown : 

1.  That  yoar  Honors'  constmction  of  Act  No.  07  is  erroneous  because,  in  one  class  of 
buauiMw  organ! sationa.  whoso  capital  is  composed  in  part  of  Imnds  exempt  from  taxation, 
yon  sllow  the  amennt  of  the  bonds  to  be  deducted  from  the  capital,  when  assessed  for 
taxation,  but  in  another  class  of  business  organizations,  eqnall}'  entitled  to  such  deduc- 
tion, yon  deny  this  right.  This  is  unequal  taxation,  and  therefore  unconstitutional. 
Coast,  Art.  203. 

3.  Shares  of  Stock,  under  both  State  and  Federal  law.  are  ]M)rtious  of  the  capital  divided 
into  parts  and  called  shares :  and  all  the  shares  are  equal  to  all  the  capital.  La.  R.  S. 
Sec.  387 ;  R.  S.  U.  8.  Sec.  5134. 

3.  Shares  separated  from  the  stot^k  have  no  value,  except  such  as  the  franchises  may  give 
tJiem,  wkick  cannot  be  taxed  by  a  State. 

4.  That  the  franchises  in  this  case  are  of  little,  or  no  value ;  but  whatever  value  they  may 
have  uinst  be  ascertained  by  a  legal  assessment.  The  Legislature  cannot  assess  them  or 
dx  an  arbitrary  valne  upon  thcni.    Const.  Art.  203. 

5.  That  the  division  of  capital  into  parts  or  shares  cannot  deprive  a  corporation  of  the  right 
to  have  all  bonds  exempt  from  taxation  composing  a  part  of  its  capital,  from  being 
dednrted  from  the  capital,  when  assessed  for  taxation. 

i.   I'^nited  States  bonds  in  the  liands  of  any  person,  compan}*,  etc..  cannot  bo  taxed  by  a 

State.     2  Wait  300 ;  2  Black  827  ;  20  Ann.  447 ;  29  Ann.  751 ;  3.5  Ann.  601 ;  and  your  Honor's 

deriaioii  in  this  ease. 
7.  That  your  Honors  erred  in  confining  "all  exempt  properly"  in  Sec.  27  Act  97,  to  the 

exemptions  fonnd  in  Sec.  1  of  that  Act  and  Const.  Art.  207. 
«l.  That  the  l.egislatnre  <*onstmed  said  words.  "  all  exempt  property."  in  Sec.  19  of  said  Act 

bj  tihawinK  that  the  Act  included  bonds  which  are  made  taxable  in  Sec.  1,  and  not  by 

Art.  267  Omst. 
9.  That  the  imposition  of  a  tax  on  State  bonds  impairs  the  obligation  of  a  contract,  injures 

the  Fise,  and  reduces  their  market  value. 
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10.  That  taxing  bonds  is  agaioHt  public  policy,  because  it  causes  their  disuse  by  banks. 

11.  That  banks  ought  to  be  allowed,  like  other  capitalists,  to  invest  in  bonds  all  their  capital 
they  can  spare. 

12.  That  the  Sovereign  should  not  complain  tliat  a  capitalist  invests  all  his  money  in  untax- 
able bonds,  liecause  the  Sover(*igu,  by  issuing  bonds,  invited  him  to  do  so. 

Henry  C.  Miller: 

The  27th  section  of  the  lievenue  Act  of  1886.  and  not  the  federal  decisions,  on  the  power  of 
States  to  tax  shares  of  bank  stock,  controls  this  case.  See  Act  No.  98  of  1886,  28th  Sec- 
tion, page  144,  ^  27. 

It  is  exclusively  the  legislative  province  to  prescribe  the  method  of  assessing  property  for 
taxation.  Heine  vs.  The  Levee  Commissioners,  19  Wallace,  p.  665;  New  Orleans  ra. 
Houston,  119th  United  States  Reports,  p.  278. 

The  pro\ision  of  the  Revenue  Act  of  1888,  for  the  deduction  of  "all  exempt  property  in 
assessing  the  shares  of  banks  and  other  corporation."  requires  the  deduction  of  United 
States  bonds,  bonds  of  the  State  of  Louisiana,  and  of  the  City  of  New  Orleans,  part  of 
the  capital  of  the  corporations,  all  such  bonds  being  non-taxable  and  fairly  included  in  the 
words  "  all  exempt  ])i-o])erty  "  to  be  deducted,  used  in  the  Act.  See  Act  of  1886  No.  98, 
section  28 ;  Session  Acts,  page  144 ;  Revised  Statutes  of  the  United  States,  §  2701 ;  Murray 
vs.  Charleston,  96th  United  States  Rejiorts,  page  432  ;  State  ex  rol.  DaPont«,  85  Ann.  601. 

The  intention  of  the  Act  of  1886  manifested  by  its  express  language,  that  in  assessing  shares 
of  stock  of  banks  and  Unancial  institutions  prominent  in  the  legislative  oontemplation, 
non-taxable  bonds,  i.  e-  United  States,  State  and  City  bonds  are  to  be  deducted,  is  fortified 
by  the  well  known  fact,  presumably  known  to  the  legislator,  that  save  and  except  such 
tax  and  exempted  bonds,  no  other  non-taxable  property  is  ordinarily  o\('ned  or  susceptllile 
of  being  part  of  the  capital  of  tiuancial  corporations,  hence  the  deduction  of  "  all  exempt 
property,"  required  by  the  Act,  in  assessing  shares  of  capital  of  ^ancial  corporations  muat, 
be  deemed  to  refer  to  Federal,  State  and  City  bonds  as  the  only  "  exempt  property  " 
ordinarily  part  or  capable  of  forming  part  of  the  capital  of  such  moneyed  eorporations. 

The  Revenue  Acts  since  1878,  when  the  taxation  of  shares  of  stock  was  introduced  in 
Louisiana,  one  and  all  directing  the  deduction  in  assessing  the  shares  of  banks  and  money 
corporations  or  all  '•  exemjit  proi»ei'ty,  "  have  been  construed  by  the  revenue  officials,  and 
by  all,  to  mean  the  deduction  of  United  States,  State  and  City  bonds ;  hence  it  must  be 
the  conclusion  that  the  LegislaturtN  in  the  vai-ious  Acts  upon  the  subject,  of  1880,  1882, 
1886  and  1888,  have  used  the  wonls  "  all  exempt  property  "  in  their  universally  received 
significance,  that  is,  the  deduction  of  all  non-taxable  Federal,  State  and  City  bonds,  part 
of  the  capital  of  such  corporations.  See  Act  1878,  p.  229,  ^  1.  par.  8:  Act  1880,  p.  102, 
§  48 ;  Act  1882.  p.  128,  §  28  ;  Act  1886,  p.  134,  §.  28 ;  Act  1888,  p.  123,  §  27. 

ieory  (fc  Bkiir,  and  Fai-rar,  Jonas  ct  Kruttschnitt 

Walter  IL  Boijers^  Attorney  General,  and  J.  Henry  Shepherd,  District 
Attorney,  for  Defendants  and  Appellees : 

National  banks  organized  under  Acts  of  Congivss  are  subject  to  State  legislation,  except 
where  such  legislation  is  in  conflict  with  some  Acts  of  Congress,  or  where  it  tends  to  im. 
pair  or  destroy  the  utility  of  such  banks  us  agents  and  instrumentalities  of  the  United 
States,  or  interferes  with  the  puri>oses  of  their  creation.    Waite  >-s.  Dowley,  4  Otto,  532. 

The  State  has  the  right  to  tax  the  shai-os  of  National  banks,  organised  under  the  Banking 
Act  of  1864.  of  the  Uulte<I  States,  in  the  hands  of  the  shareholders,  regardless  of  the  in- 
vestment of  the  whole  capital  of  such  banks  in  uou-taxable  National  securities,  declared 
to  be  exempt  fixmi  taxation  by  or  under  State  authority.  S(*ctJon  21  U.  S.  Rev.  Statutes, 
138-162 :  Allan  \».  The  Assessors,  3  Wall  573 ;  The  Poo])le  vs.  The  Commissioners.  4  Wall 
244;  National  Bonk  vs.  Tie  Cumutonwealth. !)  Wall  3a3. 
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Exeiuptionn  from  taxation  are  not  favorccl  and  must  be  strictly  conHtmed.    Desty  on  Taxation, 

pafCeH  80.  132.  133,  135 ;  32  Ann.  104;  33  Ann.  G22 ;  34  Ann.  574;  35  Ann.  608. 
Taxation  ahall  be  equal  and  nniform  througlioat  the  territorial  limitn  of  the  authority  levying 

the  tax,  anU  all  property  shall  be  taxed  in  proportion  to  its  value.    ConAt.  1870,  Art.  203. 
Section  40,  Act  98,  Acta  of  1885,  provides  that  on  all  taxes  unpaid  on  the  31st  day  of  Dccembc>r 

of  each  and  ever>-  year  shall  bear  int<*reflt  at  the  rate  of  2  per  cent  per  month  from  said 

date. 

Laud  db  iMud  on  the  same  side: 


The  opinion  of  the  Court  was  delivered  by 

Rermudkz,  C.  J.  Tlie  Bank  and  tlie  stockhohlers  join  to  obtain  a  re- 
duction of  tlie  assessment  put  on  tlie  shares  for  the  year  1887. 

From  a  judgment  rejecting  their  demand  they  prosecute  this  appeal. 

In  May,  1887,  the  Bank  returned  to  the  assessor  a  statement  showing 
the  valuation  of  the  capital  stock  to  be  $200,000,  deducting  therefrom 
the  amounts  then  invested  in  United  States  bonds,  $146,593  75,  and  in 
State  bonds,  $27,637  50,  aggi-egating  $174,231  25,  leaving  a  difference 
of  $25,7G8  75,  as  representing  the  value  of  the  shares,  which  had  been 
aitsessed  at  $100,000. 

The  Bank  does  not  contend  for  the  exemption  of  the  shares,  but  insists 
that  the  Legislature  having  determined  and  directed  the  manner  in 
which  the  shares  of  banking  associations  should  be  assessed  to  arrive  at 
their  value,  and  the  assessment  liaving  l)een  made  in  disregard  of  the 
method  or  process  indicated,  tlie  assessment  made  ought  to  be  rectified, 
and  made  pursuatnt  to  the  mode  i)rescribed  by  the  law  making  power 
and  which  is  contained  in  Section  28  of  Act  98  of  1886. 

Practically,  the  contention  is  that,  taking  the  cash  value  of  the  shares 
to  be  $200,000,  they  ought  not  to  be  assessed  at  even  half  of  that  sum, 
because  part  of  the  capital  of  the  bank  having  been  invested  in  exempt 
property  (United  States  and  Sta.te  bonds),  the  amount  of  the  investments 
ought  to  be  deducted  from  the  value  of  the  shares,  and  that,  by  this 
o])eTation,  the  assessment  ought  to  be  of  $25,768  75,  and  no  more. 

However  true  it  be,  that  bonds  or  obligations  of  the  United  States  are 
not  taxable  antl  that  their  taxation  does  not  depend  uiwn  the  constitu- 
tional provisions  of  the  different  States  of  the  Union,  it  is  conceded, 
a»  a  matter  beyond  the  domain  of  discussion,  ^^  that  sharea  in  banks, 
whether  State  or  National,  are  liable  to  taxation  by  a  State,  although 
the  capital  of  the  bank  maybe  entirely  invested  in  United  States  bonds." 

IndetHi,  clearly  to  that  effect  are  the  Federal  statutes  and  the  juris- 
prudence on  the  subject.  U.  S.  llev.  Statutes,  Sec.  5219  j  3  Wall  573; 
4  WaU  244;  9  Wall  353;  23  Wall  480;  95  U.  S.  If);  100  U.  S.  539;  and 
Mercantile  Bank  vs.  New  York,  1886,  121  U.  S.,  pp.  145-162,  in  which 
anterior  jurisprudence  is  reviewed. 
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The  solitary  question  presented  in  this  controversy,  is,  therefore, 
simply : 

Whetlier  the  shares  of  the  stoeklioUlers  have,  or  not,  been  assessed  in 
the  manner  pointed  out  by  tlie  act  of  1886. 

The  section  relied  upon,  which  it  is  unnecessary  to  transcribe  at 
length,  directs  that  no  assessment  sliall  Ih3  made  of  the  capital  of  a  Na- 
tional or  other  bank,  whose  capital  is  rei)resented  by  shares  j  but  that 
the  shares  shall  be  assessed  to  the  stockholders,  and  that  "all  pro- 
proi)erty  owned  by  the  bank  *  *  ♦  which  is  taxable  under  Section 
1  of  this  act,  shall  be  assessed  directly  to  the  bank  •  ♦  ♦  and 
the  pro  rata  of  such  direct  property  taxes  and  of  all  exempt  property, 
proportioned  to  each  share  of  capital  stock,  shall  be  deducted  from  the 
amount  of  taxes  assessed  to  that  share,  under  this^  section." 

The  contention  is,  that,  under  the  terms  of  this  law,  all  the  exempt 
property  of  the  bank  should  be  define  ted  from  the  evaluation  of  the 
shares,  and  that,  if  this  be  done,  as  the  United  States  and  State  bonds 
are  exeinpt  property,  they  should  be  counted  out  and  the  shares  assessed 
at  the  difterence  only. 

The  question  hence  arises ;  What  is  the  meaning  of  the  words  "  all 
exempt  property ^^^  found  in  the  statute  ? 

Two  things  are  quite  clear  :  First,  that  the  jwwer  of  the  Stat«  to  tax 
the  shares,  though  the  capital  be  invest-ed  in  United  States  bonds,  is 
formally  recognized  by  Federal  jurisprudence;  and,  second,  that  the 
legislative  intent  was  to  tax  such  shares,  though  the  capital  was  thus 
invest-ed. 

It  cannot  l»e  that  the  language  used  means  all  propei-t}'  exempt  by 
Federal  or  State  provision,  for  the  plain  i'eaiK)n  that  if  it  thus  meant,  tlie 
whole  capital  of  the  bank  could  Ik*  invested  in  such  exempt  property, 
and  the  consequence  would  be  that  the  bank  would  have  no  cash  on 
hand  wherewith  to  transact  its  hourly  financial  operations,  and  that  the 
shares,  which  the  Federal  law  and  jurisprudence  allow  to  be  taxed,  and 
the  State  intended  to  tax,  would  c^scape  all  taxation  whatever,  however 
much  their  value  might  exceed  that  of  the  capital  invested.  This  would 
be  writing  out  the  statute*  entirely. 

The  conclusion  is,  therefore,  unavoidable  that  the  words  mean,  all 
exempt  property  which  do  not  fonn  part  of  the  capital  of  a  bank  repre- 
sented by  shares,  and  that  it  is  a  matter  of  no  significance  whether  the 
capital  was  or  not  invested,  or  how  it  was  invested,  as  the  assessment 
complained  of  is  neither  of  the  bond,  nor  of  the  capital,  but  simply  of 
the  shares  by  which  that  capital  is  represented. 

It  i»,  nevertheless,  insisted  that  the  State  bonds  in  w*hich  part  of  the 
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capital  haft  lK»on  invo»teil  are  exempt  from  taxation  by  State  authority 
and  tliat  tlie  amonnt  invented  in  them  sliould  l>e  deducted  from  the  as- 
Hewonent  of  tlie  nharaa,  which  was  of  50  per  cent,  of  their  admitted 
market  value,  say :  $100,000. 

Granting  that  St4ite  IxmdH  are  aft  much  exempt  as  United  States  bonds, 
when  uot  constituting,  in  wliole  or  in  part,  the  capital  of  a  banking  in- 
stitution, repre*w*nted  bj-  shares,  it  is  evident  that,  when  they  consti- 
tute, to  any  extent,  such  capital,  the  shares  wJiicli  represent  the  capital, 
may  lie  assesessed  at  tlieir  market  value,  without  any  deduction  from 
tlie  assessment  of  tlie  value  of  such  bonds. 

Hence  it  follows  that  neither  the  United  States  bonds,  nor  tlie  State 
bonds,  in  which  the  capital  of  the  bank  was  invested,  Iiad  to  be  de- 
ducted from  the  assessment  put  upon  tlie  shares. 

For  those  reasons,  and  those  assigned  by  Mr.  Justice  Poche,  it  is 
ordered  that  the  judgment  appealed  fi'oiu  be  affirmed  with  costs. 


[Mr.  Justice  Fenuer,  absent  during  the  argument  at  Slirevepoi-t,  takes 
no  part.] 

Concurring  Opinion. 

Pocnfe,  J.  The  Bank  and  the  intervening  sliareliolders  seek  to  reduce 
the  assessment  of  the  two  tliousand  shares  of  paid  up  stock  from 
♦100,000  to  f  25,768  75.  Tlie  par  value  of  each  share  is  $100,  and  the 
rate  of  assessment  was  50  per  cent  of  such  face  value. 

The  complaint  is  that  the  tiixable  value  of  the  shares  should  have 
been  determined  by  deducting  from  the  aggregate  par  value  of  the  two 
thousand  shares  the  amonnt  shown  to  have  lieen  invested  by  the  bank, 
at  the  date  of  listing,  in  securities  exempt  from  taxation,  according  to 
existing  laws,  and  consisting  of  United  States  bonds  amounting  to 
f  1-U>,593  75,  and  of  L<misiana  State  bonds  amounting  to  $27,637  50, 
footing  up  together  $174,231  25,  alleged  to  be  exempt  from  taxation,  and 
as  sncli  to  be  deducted  fiom  $2(K),000,  thus  leaving  as  the  taxable  value 
of  the  shar€*s  the  sum  of  $25,768  75. 

They  are  .ippellants  ii-om  a  judgment  which  maintained  the  assess- 
ment at  $100,000. 

The  prominent  fact  in  this  case,  and  which  must  be  borne  in  mind 
throughout  the  whole  discussion,  is  that  there  is  no  question  of  assess- 
ing tlie  capital  stock  or  any  other  property  of  the  bank  as  a  corporation 
(which  owns  no  taxable  property  whatevei),  but  the  purpose  of  the 
aneming  authorities  is  merely  to  reach  the  taxable  property  of  the  iudi- 
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vidual  shareholders,  Jis  represented  by  inveatments  in  sliares  of  stock  of 
the  bank. 

For  the  purposes  of  this  case,  it  is  innuaterial  to  consider  in  what  kind 
of  securities  the  cai^ital  stock  of  tlie  bank  is  invested,  even  though  it  l»e 
shown  tliat  it  is  actually  invested  in  United  States  bonds,  instead  of 
being  represented  by  mortgage  notes,  call  loans  or  other  values 
usually  cliaracterizing  banking  operations. 

Practically,  this  in-oposition  is  not  contested  by  plaintiffs'  counsel,  wlio 
say  in  their  brief:  "  It  is  conceded  that  shares  in  banks,  whether  State 
or  National,  are  liable  to  taxation  by  the  State,  although  the  capital  of 
the  bank  may  be  entirely  invested  in  United  Sttites  bonds." 

The  doctrine  is  too  well  scuttled  by  the  jurisprudence  of  the  country  to 
be  questioned  at  this  day.  Van  Allen  vs.  Assessors,  3  Wal.  573 ;  People 
vs.  Commissioners,  4  Wall.  244 ;  Bank  vs.  Commonwealth,  9  Wal.  353  ; 
Revised  Statutes  United  States,  Section  219. 

It  is,  tlierefore,  conceded  as  the  law  that  the  value  of  shares  in  this 
bank  is  liable  to  taxation  by  the  State,  and  the  only  issue  in  the  case  is 
as  to  the  nu)de  of  ascertaining  tJieir  taxable  value. 

The  contention,  tlierefore,  hinges  upon  the  proper  construction  of 
Section  28  of  Act  No.  98  of  1886,  which  is  the  law  direx'ting  the  manner 
of  assessing  shares  in  banks.  That  statute  first  provides  that  no  assess- 
ment shall  be  made  upon  the  capital  stock  of  any  bank,  when  the  same 
is  rei)resented  by  shares,  but  that  tlie  actual  shares  shall  be  assessed  to 
tlie  shareholders,  imposing  the  duty  on  the  bank  to  pay  the  taxes  thus 
assessed,  with  the  right  of  collecting  the  same  ftom  the  shareholders. 
It  then  contains  the  following  direction  : 

*^  All  proi)erty  owned  by  the  bank,  company,  firm,  association  or  cor- 
poration, which  is  taxable  under  S<'ction  1  of  this  Act,  shall  be  assessed 
directly  to  the  bank,  company,  firm,  association  or  corjwration,  and  the 
j}ro  rata  of  such  direct  property  taxes,  and  of  sill  exemjit  property,  pro- 
portionate to  each  share  of  capital  stock,  shall  be  deducted  from  the 
amount  of  taxes  assessed  to  that  share  under  tliis  section." 

The  crucial  point  in  tlie  case  is  to  ascertain  the  precise  meaning  of  the 
language  which  requires  the  deduction  of  all  exempt  property. 

Plaintiffs'  contention  is  that  the  Legislature  intended  to  include 
therein  bonds  of  the  United  States  and  of  this  State. 

This  is  the  error  which  has  given  rise  to  the  whole  controversy. 

It  must  be  noted  that  nothing  in  that  secticm,  or  in  the  entire  Act,  in- 
dicat<^s  the  slightest  intention  to  subject  either  of  those  securities  to 
taxation,  or  even  tojirovide  for  their  exemption.  Tlie  lawmsiker  knew 
full  well  tliat  both  subjects  were  beyond  his  reach.     He  knew  that,  under 
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the  iiarainount  law  of  tlie  land,  United  States  bondn  were  not  taxable, 
ami  that  under  tlie  decinion  of  this  Court,  iii  Stiite  ex  rel.  DaPonte  vft. 
Board,  35  Ann.  657,  State  bondg  were  entitled  to  the  name  ininuinit^'. 

What  then  did  he  mean  to  refer  to  f 

The  qnestion  is  answered  by  the  first  section  of'the  Act,  which  levies 
a  tax  on  '*  the  assessed  valuation  of  all  inoiwrty  situated  within  the 
State  of  Louisiana,  except  such  as  is  expre^nh/  erenipied  from  taxation  bj- 
the  Constitution."     [Italics  are  miue.] 

Turning  to  Article  207  of  the  Constitution,  which  is  the  law  of  exemp- 
tions, it  apjieai's  that  these  securities  are  not  therein  enumerated,  hence 
it  follows  that  they  an*  not  in  t^rms  or  expressly  exempted  from  taxation 
by  the  Constitution.  It  is,  therefore,  clear  that  they  we  it?  not  within 
the  conti'mplation  of  the  law-giver  in  the  section  under  discussion,  as 
an  element  of  deduction  from  the  ]>ar  value  of  shares  in  banks.  To 
allow  the  deduction  dirc^cted  in  the  scH'tiou  was  a  pure  gratuity  on  the 
part  of  the  State.  The  Legislature  had  the  undoubted  power  to  simply 
assess  the  shares  in  banks  without  reference  tothe  property  which  might 
l»e  owned  by  the  banks,  and  which  was  actually  assessed  in  their  names, 
or  which  might  l>e  exempt  under  the  Constitutioii.  The  deduction 
ordered  in  the  section  was  an  act  of  fairness,  intt»nded  to  lighten  the 
burden  of  the  shareholders ;  it  cannot  be  stmine<l  beyond  the  limits; 
traced  by  the  law  itself. 

Nothing  in  the  law,  as  thus  construed,  can  be  tortured  into  an  implied 
intention  or  indirect  mode  on  the  part  of  the  Legislature  to  t4ix  the 
bonds  in  which  the  capital  stock  of  the  bank  may  be  investtnl.  By  the 
very  terms  of  the  statute  the  cai)itiil  itself  is  not  tjixed,  hence  the  se- 
cnrities  which  may  represent  it  in  the  vaults  of  the  bank  are  not  taxed 
either.  It  is  in  proof  that  the  bank  itself  is  not  assessed  for  any 
property  whatever. 

The  true  meaning  of  the  statute,  as  ai>plied  to  this  case,  is  t4)  deter- 
mine the  taxable  value  of  the  shares,  by  dt'ducting  such  parts  of  the 
capital  stock  of  the  bank  as  may  be  invested  in  x^roperty  which  is  exempt 
from  tiuatlon  by  the  State  Constitution.  The  record  shows  that  the 
liank  on-ns  no  such  property,  hence  no  deduction  was  due  or  could  be 
claimed. 

Then»fore  the  valuation  of  wiid  shares  at  50  per  cent  of  their  face 
valne  was  not  in  contravention  of  law. 

L  therefore,  concur  in  the  decree. 

The  Chief  Justice  and  Justices  Watkins  and  McEnery  concur  in  this 
opinion. 
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On  Application  for  Keheakin<;. 

Fenneu,  J.  The  question  involved  in  this  case  is  so  narrow  tliat  the 
various  briefs,  tiled  by  able  counsel  of  different  banking  institutions  in- 
terested in  the  result,  have  iiccomplished  nothing  but  the  presentation 
of  the  same  views  in  different  form  an<l  order. 

Recognizing  the  magnitude  of  the  interests  involved,  we  have  given 
the  whole  subject  an  attentive  reconsidenition. 

We  do  not  see  how  we  could  i-each  a  different  conclusion  from  that 
announced  in  our  original  opinion  without  attributing  to  the  Legislature 
an  intention  to  do  that  which,  under  the  Constitution,  it  has  no  power 
to  do. 

Reduced  to  it«  last  analysis,  the  contention  is  that  a  large  part  of  the 
value  of  the  shares  belonging  to  the  individual  shareholders  of  the  bank 
is  exempt  from  taxation  ;  for  though  the  question  assumes  the  form  of  a 
(question  of  assessment,  it  would  be  a  self-evident  quibble  to  say  that 
there  can  be  any  difference  between  an  exemption  from  assessment  and 
an  exemption  from  taxation. 

We  read  in  the  Constitution  the  unequivocal  nuiudates :  1.  That  "  all 
property  shall  be  taxed  in  jji-oportion  to  its  value,  to  be  ascertained  as 
directed  by  law."  2.  That  "  the  following  x)roperty  shall  be  exempt, 
and  no  other." 

Bank  shares  are  proi)erty.  They  are  subject  to  taxation,  and,  in  this 
statute,  the  Legislature  has  affinnatively  exercised  the  power  of  taxing 
them.  It  is  not  disputed  that  the  value  of  these  shares,  as  ascertained 
bj*  law,  exceeds  the  value  at  which  they  have  l>een  assessed.  It  is 
simply  claimed  that  a  i)ortion  of  this  value  is  exemx)t«d  from  assess- 
ment and  conscHiuently  from  taxation.  The  claim  is  that,  after  ascer- 
taining the  value  of  the  shares,  the  value  of  tlie  United  States  and  State 
bonds  held  by  the  bank,  is  to  be  deducted  from  that  valuation,  and  that 
the  shares  are  to  l)e  taxed,  not  according  to  their  value,  but  according 
to  a  fraction  of  their  value,  as  thus  reduced. 

The  question  naturally  arises  :  WIrmuh^  would  tlu^  Legislature  derive 
the  power  thus  to  disol)ey  the  constitutional  mandate  that  "property 
shall  be  taxed  according  to  its  value"  and  to  exempt  this  large  part  of 
the  "ascertained  value"  of  these  shares  from  taxation? 

If  anything  can  be  settled  by  jurisprudence,  it  is  scuttled  in  this  State 
that  the  Legislature  is  absolutely  stripped  of  power  to  exeinpt  any  pro- 
perty or  value  from  taxation,  and  that  when  such  exemption  is  claimed, 
it  can  l»e  supported  only  by  some  pro\ision  found  in  the  paramount  law. 
State  ex  rel.  Da  Ponte  vs.  Board,  ;J5  Ann.  654;  La.  Cotton  Mf'g  Co.  vs. 
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City,  31  Ann.  443;  City  vs.  Lafayett<»,  28  Ann.  756  j  City  vs.  St.  Patrick's, 
28  Ann.  .512 ;  City  vs.  St.  Charles,  28  Ann.  498 ;  27  Ann.  276,  646,  648. 

Tlie  dilemma  is  perfect :  Either  the  exemption  claimed  is  ma<le  by  the 
paramount  law  or  the  Legislature  has  no  power  to  make  it. 

We  are  thus  brought  to  the  necessary  inquiry  whether  those  provi- 
sions of  the  laws  of  the  United  States  or  of  the  Constitution  of  the 
State,  winch  exempt  bonds  of  the  United  States  and  of  the  State  from 
taxation,  require  or  authorize  the  exemption  of  any  part  of  the  value  of 
shares  of  stock  in  banks  holding  such  securities. 

So  far  as  the  laws  of  the  United  States  are  concerned  the  Supreme 
Court  of  the  United  States  has  ilistinctly  and  repeatedly  answered  the 
fort»going  inquiry  in  the  negative,  and  has  held  that  shares  in  banks, 
wlictlier  State  or  National,  are  liable  to  taxation  by  the  State  at  their 
value,  without  regard  to  the  fact  that  the  capibil  of  such  bank  is  in- 
vested in  bonds  of  the  United  States.  Van  Allen  vs.  Assessors,  3  Wall. 
573;  People  vs.  Commissioners,  4  Wall.  244,  and  several  other  cases 
wliieh  are  cited  and  reviewed  in  Mercantile  Bank  vs.  New  York,  121  U. 
S.  145. 

These  decisions  are  based  upon  the  legal  distinctions  which  exist 
between  shares  of  stock  in  a  bank  and  the  capital  of  the  bank,  both  in 
their  respective  characters  as  property,  and  also  in  their  ownership. 

.The  Coiut  said:  *^The  tax  on  the  shares  is  not  a  tax  on  the  capital 
of  the  bank.  The  corporation  is  the  legal  owner  of  all  the  proi>erty  of 
the  bank,  real  and  personal.  *  *  *  The  interest  of  the  shareholder 
is  a  distinct,  independent  iut<?rest  or  property,  held  by  the  shareholder 
like  any  other  property  that  may  belong  to  him,  and  of  course  is  subject 
to  like  taxation," 

State  bonds  fall  under  the  control  of  the  sanu*,  principles.  It  would 
be  impossible  to  formulate  any  theoiy  under  which  an  exemption  would 
attach  to  the  shares  because^  the  capital  of  the  bank  was  invested  in 
State  bonds,  which  would  not  apply  in  case  the  investment  was  in 
United  States  bonds. 

It,  therefore,  clearly  a2)pears  that  the  value  of  the  shares  now  in  con- 
troversy, which  the  plaintiff*  claims  the  Legislature  has  exempted  from 
assessment  and  taxation,  is  not  exempt  under  the  paramount  law^  of 
either  the  State  or  the  Unit<»d  States. 

If  any  additional  reasons  were  reciuired  to  support  those  lucidly  ex- 
pressed in  the  original  oi)inion8,  this  would  be  alone  sufficient. 

The  principles  applying  to  the  exercise  of  the  power  of  taxation  over 
the  capitiil,  the  capital  stock  and  the  shares  of  corporation,  are  amongst 
the  most  intricate  in  that  branch  of  jurispiiulence.    Authorities  differ 
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as  to  wlietlier  the  whole  capital  and  sliares  can  both  be  taxed.  It  is 
generally  agreed  tliat  the  taxing-power  may  be  exercised  over  either 
without  touching  the  otlier,  and  that  when  a  part  of  the  property  of  the 
bank  lias  been  iictually  taxed  in  the  hands  of  the  bank  it  may  be  de- 
duct4»d  from  the  valuation  of  the  sliai-es  wlien  they  are  also  taxed,  on 
the  principle  of  avoiding  indirect  duplicate  taxation.  But  the  right  to 
avoid  duplicate  taxation  by  no  means  includes  the  right  to  grant  dupli- 
cate* exemptions.  Exemptitms  are  strictly  construed,  and  are,  in  this 
St4it«,  the  creatures  of  paramount  law  alone.  When  tlie  Legislature 
deals  with  an  object  of  taxation,  it  can  exempt  no  part  of  its  ascertained 
value  not  exempted  by  paramount  law,  though  it  may  abstain  from 
taxing  a  value  which  it  considers  to  have  l)een  already  taxed  in  diiferen*^ 
fonn. 

The  consideration  that  this  will  prevent  banks  from  investing  their 
cax>ital  in  public  securities  is  surely  one  \nth  which  this  court  cannot 
deal  J  nor  can  we  consider  another  suggestion  that  those  banks  which 
have  so  invested  their  capital  under  the  In'lief,  based  on  the  previous 
pnictice  of  taxing  officers,  that  such  value  would  l)e  safe  ftom  taxation 
levied  even  on  the  shares  of  st<>ckholders,  will  suffer  loss.  The  question 
presented  to  us  for  determination  is  whether  the  paramount  law  author- 
izes the  exemption  claimed.  To  determine  what  is  the  paramount  law 
and  to  construe  and  apply  it  is  the  highest  fiuiction  assigned  to  this 
court.  If  we  suffer  ourselves  to  be  controlled  in  such  determination  by 
the  errors  and  mistakes  of  others,  it  would  be  a  virtual  abdication  of 
this  function. 

There  can  be  no  (luestion  that  the  tax  from  which  exemption  is 
claimed  is  not  a  tax  on  the  capital  of  the  bank,  but  it  is  a  tax  on  the 
shares;  because  the  statute*  expressly  declares :  "That  no  assessment 
shall  hereafter  be  ma<le  under  that  nanu'  as  t}\v  capital  stock  of  *  * 
any  corporation,  etc.,  whose  cai)ital  stock  is  represented  by  shares,  but 
.the  actual  shares  shall  he  assessed  to  the  shareholders,  etc."^^ 

This  is  the  assessment  ft-oin  which  it  is  claimed  that  the  exemption 
should  be  granted,  and  finding  that  the  paramount  law  does  not  require 
or  authorize  such  exemption,  we  are  bound  to  hold  that  tlie  Legislature 
had  no  i)ower  to  make  it. 

Xo  stronger  reason  could  exist  tbr  adhering  to  our  former  intt^rpreta- 
tion  of  tlie  statute,  that  the  Legislature^  did  not  intend  such  exemption. 

Rcheaiing  refused. 


Walter  JL  IlofjerSy  Attorney  General,  and  John  J,  Fiiuiei/,  Assistant 
Digtrict  Attorney,  for  the  State,  Appellee. 

J'  //.  Fevf/uson,  J.  C,  Walker  anil  F.  B,  Farharf,  for  Defendants  and 
AppellantK. 


The  opinion  of  the  Court  was  delivered  by 

Poc-h£,  J.  The  trial  of  the  defendants  for  murder  resulted  in  the 
acquittal  of  Feehan  and  the  conviction,  without  capiUil  punishment,  of 
Claire  and  Gibson,  who  prosin-tite  this  appeal. 

Among  several  other  complaints,  they  charge  error  in  the  ruling  of  the 
trial  judge,  who  sustained  an  objection  to  a  question  propounded  by 
their  counsel  to  a  State  witness,  a  gun -smith,  who  had  been  interrogat^'d 
by  the  District  Attorney  concerning  the  purchase  of  a  pistol  from  him 
by  Louis  Claire,  and  who  had  been  requested  "to  state  all  the  facts  con- 
uecti'fl  with  the  purchase  of  said  pistol.'^ 

On  cross-examination  by  the  defense,  the  witness  had  stated  that,  on 
the  26th  of  December,  18S7,  ( tlve  days  before  the  date  of  the  homicide), 
Claire,  in  purchasing  the  pistol,  had  requested  witness  to  load  the  same, 
stating  that  he  needed  it  to  "  protect  his  life  against  the  attack  of  Tom 
Fanning  and  his  crowd  on  the  front."  The  witness  had  also  stilted  that, 
two  days  before,  *'  Fanning  had  got  witness  to  load  a  pistol  for  him." 

Whereupon  counsel  for  the  accused  **  asked  the  witness  if  said  Fan- 
ning did  not  state  at  the  time  he  got  sjiid  pistol  loaded,  that  his  object 

n  tso  doing  was  to  attack  Claire."    On  objection  by  the  State,  the  ques- 
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The  State  of  Loitsiana  vs.  Loris  Claike,  John  Gibson  and  Wil-        Ui     igj 

1.  121   ir 

LiAM   Feehan.  — 

On  a  trial  for  niunl<5r,  the  State  having  iiitroducwl  oviUcuee  to  ])i*ovo  nialicR  and  pi-umotlitation, 
by  the  t^'ittiiiiuny  of  a  witnesw  fnnii  v^'honi  tho  accn»e<l  had  pnrehaHed  a  pistol  a  few  daya 
previous  to  the  homicide,  it  is  coinpoteiit  for  tho  accnsod  to  iiiteiTogate  the  aaiiio  wituebH 
»ith  a  view  to  aliow  that  in  inakin};  preparationH  for  a  combat,  h«»  was  propailug  for  an 
aDn'dpati>d  attack  to  1»p  made  on  him  by  another  perj4i>u  not  counectM  with  the  hoiuieide 
rni  trial. 

The  jury  are  entitled  to  hear  and  con»ider  t»ueh  te8tiiiiony.  and  they  are  the  sole  jndj^et)  of  its 
wei|;ht  and  U-^al  effect. 

The  Kafe  rule  in  such  vam'»  in  an  follows:  "Evidence  of  preparation  is  always  admissible 
for  the  pTOMecntinn.  evidence  to  explain  it  is  always  admissible  for  the  defence.  Whar- 
ton's Crim.  Ev.  ^  752. 

APPEAL  from  the  Crimiiml  District  Court  for  the  Parish  of  Orleans. 
Marr.  J. 
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tioii  was  overruled  l)y  tlie  coui-t  "  on  tlie  ^roiiiul  that  the  8ame  wa« 
irrelevant." 

AltJiough  the  bill  doe«  not  mention  the  object  for  which  the  State  had 
introduced  the  evidence  of  that  witness,  it  is  clear  to  our  mind  that  the 
puipose  was  to  connect  the  i)urchase  of  the  pistol  witli  the  homicide, 
and  thus  to  show  malice  or  premeditation  on  the  part  of  Claire.  And 
such  was  the  manifest  tendency  of  the  evidence  thus  brought  out. 

In  order  to  avert  its  intended  effect  on  the  minds  of  the  jury  the 
defense  then  propounded  the  questions  wliich  elicited  the  information 
that  Claire  had  stated  that  he  needed  the  pistol  i)urchased  from  the  wit- 
ness for  his  defensi'  against  Fanning's  attack,  and  further  that  Fanning 
had  had  a  pistol  loaded  by  the  84ime  gunsmith  two  days  befoi-e.  Those 
questions  had  met  with  no  objection  from  the  State,  doubtless  Ixjcause 
they  were  considered  as  relevant  by  her  counsel. 

But  when  the  accused  proposed  to  go  a  step  further  on  the  same  line 
of  investigation,  and  attemi)ted  to  bring  out  additiontd  facts  intimattdy 
connected  with  those  which  liad  gone  to  the  jury  without  objection,  the 
investigation  was  abruptly  closed,  and  he  was  thus  denied  the  right  of 
eliciting  all  the  facts  connected  with  the  transaction,  and  which  could 
have  been  of  material  importance  to  his  defense. 

If  it  was  comi)etent  for  the  Stat<'  t-o  show  mali<!e  in  Claire  in  connec- 
tion with  the  homicide  for  which  he  was  on  trial,  by  proving  that  he 
had,  a  few  days  before,  purchased  a  pistol  and  had  had  it  loaded,  and  if 
it  was  comj)ett»nt  for  him  to  prove  by  the  mime  witness,  what  statements 
he  had  made  to  the  witness  touching  the  object  which  he  then  cont<.*in- 
plated,  and  also  to  show  that  the  party  for  wliom  he  interuled  the  weajHin, 
had  been  preparing  himself  for  combat,  it  was  undeniably  competent  for 
the  defense  to  prove  the  statements  which  the  same  party  had  made  at 
the  time  touching  a  contemplated  attack  on  the  accused. 

In  proving  the  purchase  and  the  loading  of  a  i)ist4)l  by  Claire,  a  few 
days  before  the  homicide,  the  intention  of  the  State  was  to  show  to  the 
jury  that  Claire  had  then  begun  his  preparations  to  slay  the  deceased. 

It  was  an  effectual  mode  of  negativing  that  conclusion,  to  show  that 
the  accused  apprehended  well  founded  danger  from  another  source,  and 
that  his  hostile  prei)arations  were  intended  to  meet  that  danger.  And 
under  such  a  showing  the  jury  would  have  been  the  sole  judges  of  the 
legal  effect  and  of  the  weight  of  the  testimony,  both  on  the  question  of 
malice,  and  on  the  rebuttal  thereof.  It  was,  therefore,  error  on  the  part 
of  the  trial  judge  to  exclude  the  proffered  t^'stimony  from  the  consitlora- 
tion  of  the  jury.  The  door  to  that  line  of  intjuiry  had  been  opened  hy 
the  State  herself,  by  introducing  the  testimony  of  the  witness  who  had 
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sold  the  pistol  to  Claire  and  liad  loaded  it  for  him  at  his  request,  and  by 
asking  the  witness  to  state  ^'  all  the  facts  connected  with  the  purchase  of 
the  piiitol ; "  and  the  ends  of  justice  required  that  the  defendants  should 
have  iK'^n  allowed  to  pursue  the  inquiry  thus  inaugurated  by  the  State. 
It  was  unquestionably  competent  for  the  prosecution  to  attempt  to 
prove  malice  and  premeditation  on  the  part  of  the  accused,  and  testimony 
tendered  to  show  preparation  by  one  of  them,  was  relevant  to  the  end 
proposed,  hence  proof  of  the  purchase  of  a  pistol  by  one  of  the  i  defend- 
ants was  l^ally  admissible }  but  it  was  equally  competent  for  the  latter 
to  negative  tlie  intended  effect  of  the  evidence  thus  introduced,  particu* 
larly  by  interrogating  the  same  witness,  and  by  obtaining  the  recital  of 
all  the  circumstances  connected  with  the  transaction  introduced,,  and 
relied  on,  by  the  State.  And  it  hence  follows  that  he  was  entitled  to 
Bubmit  to  the  consideration  of  the  jury  any  fiEicts,  connected  with  the 
transaction,  tending  to  show  that  in  his  preparations  for  a  conflict,  he 
was  anticipating  an  attack  which  he  had  the  undisputed  right  to  repel 
with  force  and  arms.  He  was  also  entitled  to  the  effect  which  such 
facts  could  have  had  on  the  minds  of  the  jury  in  disconnecting  the 
preparations  made  by  him  for  a  combat  from  the  homicide  with  which 
he  was  charged,  at  least  to  the  extent  of  rebutting  malice  or  premedita- 
tion in  the  perpetration  thereof. 

The  foregoing  conclusions  rest  not  only  on  sound  principles  of  reason 
and  law  but  they  find  ample  sanction  in  authority.  The  rule  has  been 
thus  formulated  by  Wharton : 

"  Evidence  of  preparation  is  always  admissible  for  the  prosecution, 
evidence  to  explain  it  is  always  admissible  for  the  defence."  Wharton's 
Criminal  Evidence  section  753. 

In  a  case  quite  anaolgous  to  the  point  of  the  present  discussion,  in 
which  the  State  had  introduced  testunony  to  show  that  the  accused  had 
applied  to  the  witness  for  a  pistol,  stating  at  the  time  that  he  was  in 
great  trouble,  the  Supreme  Court  of  Mississippi  held  that  it  was  error 
on  the  part  of  the  trial  judge  to  exclude  testimony  to  show  that  the  ac- 
cused was  at  the  same  time  in  trouble  with  another  person  besides  the 
deceased.  The  syllabus  on  the  point  reads  as  follows :  '<  On  a  trial  for 
murder,  the  State  having  introduced  testimony  to  show  antecedent 
malice  and  previous  preparation  for  the  combat,  the  accused  has  the 
right  to  introduce  testimony  tending  to  show  that  such  pi-epai'ation 
was  made  in  anticipation  of  an  expected  attack  upon  himself,  and  the 
exclusion  of  such  testimony  is  error."  Long  vs.  State,  52  Miss.  23;  see 
also  liavTOck  vs.  State  Texas  Reports  7  p.  269. 
In  brief;  counsel  for  the  State  make  the  point  that  the  question  was 
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0.  There  i»  in  LeoiuAiia  no  Uw  eiiJtitlinjr  one  to  sach  prompt  or  somninry  pravisUnuJ  pro- 
ceedings in  like  GMe».  bm  ane  provided  by  Arts.  806  to  811  of  the  French  Code  of  Practice ; 
and  nothing  Jostifles  the  Judicial  impoilation  into  our  legal  system  of  so-callod  analMRous 
but  much  slower,  proceedings  via  ordinaria,  which  would  virtually  render  the  exerciee  of 
the  right  80  tardy  as  t3  make  it  nogatoi:)'. 

7.  When  one  of  the  owners  of  the  wall  in  common  rebuilds  it  anew  entirely,  taking  the 
extra  thickness  fh>m  his  own  ground,  he  is  at  liberty  to  make  it  support  any  stmcture  on 
his  side,  no  matter  how  much  wider  it  may  be  than  his  former  building  which  rested  on 
the  old  party  wall,  provided  the  new  wall  la  adequate  to  hold  the  new  building.  The  very 
purpose  of  the  law,  in  requiring  the  reconstruction  of  the  wall  entirely  anew  in  the 
manner  it  indicates,  Is  to  compel  the  reconstructer  to  furnish,  at  his  own  expense,  and  bj- 
the  additional  use  of  his  own  ground,  the  excess  of  canying  power  neoesaitated  by  the 
new  structure,  so  as  to  prevent  any  impairment  of  the  neighbor's  right  of  servitude  in  the 
party  wall ;  and  when  the  law's  provisions  in  that  regard  are  complied  with,  there  can  be 
no  pretext  for  holding  .that  such  new  structure^  because  wider  than  the  old  one,  aggra- 
vates, in  any  manner,  the  neighbor's  right  of  ser\''itade. 

8.  The  ownership  of  a  wall  in  common  is  not  suUject,  as  to  its  effects,  to  the  rules  governing 
the  co-ownership  of  an  undivided  thing,  on  which  neither  co-partner  can  make  any  inuo- 
vatian  without  the  consent  of  the  other.  Kither  of  the  owners  of  the  wall  has  the  right 
of  obtaining  from  it  all  the  benefits  it  may  yield  in  conformity  with  its  usual  destination, 
even  though  it  should  become  neoessai'y  to  make  innovations  and  alterations  in  the  wall, 
such,  for  instance,  as  raising  it,  or  building  upon  it,  etc.    Demolombe,  Vol.  XI,  No.  310. 

9.  Indeed,  the  party  who  has  put  up  tlie  new  higher  and  thicker  wall,  is  considered  as  the 
sole  owner  ef  so  .modi  of  the  wall  asexoeeds  the  former  one  in  height  and  thickness. 
Harcad^  on  Art.  659,  C.  N. 

10.  When  tlie  law  imposes  upon  him  for  whose  needs  a  higher  and  thicker  wall  is  required, 
the  obligation  of  rebuilding  the  wall  anew,  it  e\idently  requires  the  new  wall  to  be  built 
on  the  neighbor's  side  on  the  very  same  line  to  wldch  the  old  wall  extended.  Such  higher 
and  thkker  wall  necessitating  bcoader  foundations  than  the  former  one,  those  <  foundations 
must  oKtend,  on  either  side,  to  an  equal  distance  fhim  the  centre  of  the  wall ,-  otherwise, 
as  admitted  by  all  the  experts  in  this  case,  the  centre  of  gravity  of  the  wall  would  not  be 
the  same  with  that  of  its  foundation,  and  the  wall  wotlld  not  stand.  Hence,  the  necessity 
of  projecting  the  foandatious  of  the  new  and  larger  wall  farther  on  the  neighbor's  soil 
than  the  distance  to  which  those  of  the  old  and  smaller  wall  extended.  "Hfe  to  whom  a 
servitude  is  due,  has  the  right  to  make  all  the  works  necessary  to  use  and  preserve  the 
same."  CO.,  Art.  772  (768).  Ubi  t^iquid  eoneedUur,  eonceditur  et  id  Hne  quo  rea  ipsa 
enenonpoiett. 

11.  By  foundations  are  meant  the  masonry  or  brick-work  laid  in  the  ground  up  to  the  first  or 
ground  floor,  fer  the  purpose  of  resting  a  structure  thereon.  Rendu,  Dictionnaire  dee 
Constructions  No.  2125. 

12.  The  foundations  of  a  buildin*:;  must  b^  proportioned  te  its  nature,  to  the  use  to  be  made  of 
it,  and  to  the  quality  of  the  soil.    lb.  No.  2126. 

13.  As  was  said  in  Murrell  vs.  Fowler,  2  Ann.  166:  "It  is  an  obvious  fact  that  a  high  wall 
cannot  be  erected  on  the  line  of  a  lot  on  onr  alluvial  soil  without  the  prqjection  of  the 
foundation  on  the  adjacent  land,"  And  the  law  compelling  him  who  rebuilds  the  wall  to 
erect  it  on  that  line,  it  is  equally  ob^iou9  that  no  indemnity  for  such  projection  can  be 
claimed  or  allowed. 

14.  Article  684  (680),  C.  C,  which  provides  how  a  man  whose  prpperty  a4Joins  a  wall,  built 
either  half  on  his  ground  or  entirely  on  his  neighbor's,  may  make  it  a  wall  in  common, 
has  been  correctly  transhtted  from  the  French  text  of  the  Code  of  1825,  in  so  far  as  relates 
to  its  last  part,  viz:  ''If  the  person  who  ha/i  built  the  wall  has  laid  the  foiuidatk>u. 
entirely  upon  his  own  estate."    For,  this  would  require  the  extremity  of  the  base  of  the 
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fonndatioii  to  reach  the  neighbor's  lin^,  while  the  wall  itoolf  would  therefore  be  nome  two 
or  throe  feet  distant  ftom  the  line,  tad  would  not,  consequently,  adjoin  the  neighbor's 
lot.  The  FrcfRch  text  is  a  literal  trancript  of  Art.  061,  C.  N.,  with  the  addition  of  the 
words  **«i  eelut  qtri  a  fait  U  mar  Va  /9,it  porter  entUrement  tur  i<m  hiritage,"  i.  e.,  "  if 
the  one  who  has  boilt  the  wall  has  made  it  ( the  wall,  not  the  fonndiition)  boar  entirely 
on  hisi  own  land,'*  an  addition  rendered  necessary  by  the  fact  that  the  French  Code  does 
not,  tike  onrs,  give  the  right  of  placing  one-half  on  the  boundary  wall  of  a  town  lot  on  the 
at^oining  neighbor's  lot  See  11  Ann.  467.  This  mistranslation  was  noticed  in  Mnrrell 
Ts.  Fowler,  3  Ann.  106. 
1&.  He  who  exeroises  a  legal  right,  qtti  jure  tuo  utUur,  cannot  be  responsible  to  his  neighbor 
for  the  natural  consequences  thereof.  Thus,  if  in  lawfully  taking  down  and  rebuildtng  a 
wiyi  in  common,  his  neighbor  is  thereby  subjected  to  inconvenience  and  the  diminution  or 
the  hM»  of  rents,  he  is  not  liable  thenlbr  in  damages  to  him,  unless  he  should  fall  to  take 
sacfa  precautions  as  are  nsual  to  protect  the  neighbor's  house  from  unnecessary  iiOury, 
or  should  del^y  the  reoonstmction  of  the  wall  beyond  the  time  reasonably  required  to  set 
it  up  properly.  Demolombe,  Vol.  XI,  No.  406 ;  Aubry  vs.  Ran,  Vol.  2,  4th  edition,  §  222, 
p.  427,  and,  in  fact,  nearly  all  the  authors,  as  Laurent  (Vol.  7,  No.  661.  q.  645),  who  is  of  a 
caatnty  opinion,  admits. 

16.  St«a  tiiongh  the  tenant  of  the  neighhor  became,  owing  to  the  reoonstmction  of  the  wall, 
entitled  to  a  reduction  of  the  rent,  or  even  to  an  annulment  of  the  lease,  the  party  re- 
bidMing  the  wall  would  not  be  liable  for  the  loss  thereby  occasioned  to  the  neighbor. 
Demakmbe,  Anbry  Sc  Ran  (toe,  eU.);  Dorvllle  vs.  Amat,  6  Ann.  566;  Gettwerth  vs. 
Heddetr.  3I>  Ann.  30. 

17.  The  Frouch  toxt  of  the  Article  673  of  the  Code  of  1825  is  taken  from  the  Napoleon  Code. 
It  is aa  follows:  "Tout  mnr  servant  de  separation  eutre  bAtiments  jusqu'd  VMberffe,  on 
eotre  oonia  et  Jardlna,  etc.,  sera  pr6sttin6  mitoyen,  s'il  n'y  a  preuve,  titre  on  marque  du 
coDtraire."  This  was  incorrectly  translated  into  English  (and  the  error  was  not  cor- 
rected in  the  present  Article  677)  as  follows:  "  Exety  wall  being  a  separation  between 
boildinga  as  high  tu  the  upper  part  of  the  firet  etory,  *  *  *  gYiaXl  be  presumed 
to  be  in  common  if  there  be  no  title,  etc.,  to  the  contrary."  The  obvious  mistake  in  the 
tnnslatioo  is  in  regard  to  the  wonl  Vhiberge,  which  might  have  been  translated  ''the  upper 
part  of  the  laet  story,"  but  certainly  not  of  the  firat  story,  if  we  begin  the  counting  of 
the  stories  from  the  ground.  This  is  evident  from  the  definition  of  the  word  rhfberpe, 
ckflriy  given  by  Rogron,  in  hia  notes  on  Article  653,  C.  N.,  as  follows : 

"  LhSberge — This  is  the  name  given  tu  the  place  where  two  buildings  established  on  the  same 
vaU  begin  to  separate,  or.  in  other  terms,  the  highest  point  of  the  lower  roof.  Bfberge 
agnifles  in  our  ancient  language,  oover,  eheUer.  The  owner  of  the  less  elevated  building 
had  no  interest  in  building  beyond  the  height  of  his  own  stracture^  the  surplus  therefore 
belongs  to  the  neighhor." 

18.  On  the  23d  Jul}',  1883  —  a  few  days  before  the  restoration  of  their  building— the  defend- 
ants filed  their  eeeond  roconventional  demand,  complaining,  iiUer  dUa,  that  plaintiff's 
boilding  encroached  with  its  ornamental  front  serend  inches  on  the  sidewidk,  to  their  In* 
jaiy,  and  that  of  the  public  generally.  This  complaint  is  made,  although  defendants'  own 
boiMing  encroaches  still  more  on  the  sidewalk  thui  plaintifb'.  If  defendanta  thought 
they  would  have  been  iivjured  by  such  projections,  the  law  inilicated  the  rerae<ly.  C.  C. 
Alts.  857,  858.  Having  nef^ected  to  make  timely  opposition,  they  cannot  now  ask  the  de- 
struction of  the  work.    C.  C.  802.    Besides,  f7Mrfieit«  non  ewt  indMigendum, 

Merrick  <t  Menicl-  fbr  Defendanta  and  Appellees : 

1.  Ownctthip  is  the  right  by  which  a  thing  belongs  to  some  one  in  particular  to  the  exclusion 
of  all  others.    C.  C.  Art.  488  (480). 

2.  Tlie  k1|^  of  servitQde  to  rest  a  wall  in  common  nine  inches  on  the  property  of  an  xirban 
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neighbor  being  in  derogation  of  the  right  of  ownership  is  Hrieti  juria.    Hoggatt  vs.  Bail- 
way  Co.,  34  Ann.  827 ;  Mcintosh  vs,  Ihincan,  12  Ann.  787 ;  G.  G.  765. 

3.  Ho  who  builds  above  or  below  his  soil  adjoining  the  property  of  his  neighbor  is  bound  to 
build  in  a  perpendicular  line.  C.  C.  Art.  673  (660).  dtjua  eat  tolua  ejua  ut  ab  inferno 
vMqueadcotHum, 

4.  The  right  to  use  the  property  of  an  urban  neighbor  is  limited  (among  things)  by  the  pro- 
viso that  the  whole  thickness  of  the  wall  shall  not  ''exceed  eighteen  inches,"  not  "includ- 
ing plastering."    G.  G.  Art.  675. 

5.  This  property  of  another  to  the  extent  of  nine  inches  wide,  Uie  length  of  the  wall  con- 
demned to  servitude,  is  only  condemned  to  bear  so  much  and  no  more  burden  than  it  is 
capable  of  sustaining. 

If  a  party  wishes  to  build  a  wall  of  a  weight  beyond  the  capacity  of  that  quantity  of  soil  to 
sustain  he  must  build  on  his  own  land,  or  bargain  witli  his  neighbor  for  an  additional 
servitude  on  his  neighbor's  land.  G.  C.  Art.  684.  The  taking  of  four  feet  of  the  neigh- 
bor's land,  against  his  consent  for  this  purpose,  is  a  trespass. 

6.  The  party  claiming  the  right  to  rest  his  wall  nine  inches  on  his  neighbor's  land  cannot  in 
violation  of  another  condition  of  the  article  put  two  feet  or  twenty-five  inches  wood  work 
in  his  wall  as  a  foundation.  Nor  can  he  put  one  foot  two  inches  of  wood  foundation 
where  three  or  four  inches  in  thickness  of  plank  would  make  a  better  surface  for  the  brick 
work.    G.  G.e75. 

7.  Whore  a  building  of  unusual  magnitude  sinks  so  as  actually  to  wreck  the  two  adjoining 
buildings,  the  opinions  of  experts  as  to  the  goodness  of  the  foundation  of  the  walls  will  be 
of  no  avail  to  relieve  the  owner  from  responsibility.  Parties  who  do  not  take  the  usual 
precautions  to  guard  against  damage  to  adjoining  proprietors  have  no  claim  to  appeal  to 
courts  of  Justice  to  be  relieved  iVom  the  consequences  of  their  own  wilfulness  and  folly. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiffs  and  defendants  are  owners  of  contiguous 
properties  on  Canal  street  in  this  city  which  were  separated  by  a  wall 
in  common. 

Plaintiffs,  having  entered  into  a  contract  with  the  Pickwick  Club  to 
erect  for  its  use  as  lessee  the  splendid  structure  which  now  existe  at  the 
corner  of  Canal  and  Carondelet  streets,  found  the  existing  party  wall 
insufficient  to  support  the  increased  height  and  weight  of  their  proposed 
new  building,  and  that  its  demolition  and  reconstruction  would  be 
necessary.  This,  of  course,  involved  an  invasion  of  tlie  property  of 
defendants  and  a  disturbance  of  tlieir  enjoyment. 

Sundry  interviews  took  place  between  the  parties,  having  in  view  an 
amicable  adjustment  of  their  respective  rights,  concerning  the  precise 
tenor  of  which  the  testimony  is  contradictory.  Without  discussing 
these  contradictions,  suffice  it  to  say  that  the  inter\iews  resiilted  in  an 
entire  faUura  to  retich  any  agreement;  that  the  defendants  made  sundry 
claims  to  compensation,  which  were  disallowed  \  that  their  consent  to 
plaintiffs*  entry  upon  their  premises  was  not  given ;  that  plaintiffs'  right 
to  make  such  entry,  without  consent,  was  not  acknowledged ;  and  that 
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plaiiitifis  had  reasonable  grounds  to  apprehend  that  any  attempt  to  make 
such  entry  would  be  met  by  resistance,  either  physical  or  legal. 

Under  tliese  circumstances  and  under  the  pressure  of  their  important 
contract  with  the  Pickwick  Club,  which  did  not  brook  delay,  plaintiffs 
resorted  to  the  present  suit  for  an  injunction. 

In  their  petition  they  set  forth  substantially  the  existence  of  tlie  old 
party  wall ;  their  intention  and  contract  to  erect  on  their  property  a 
larger  and  higher  structure ;  the  insufficiency  of  the  old  wall  to  sustain 
such  structure ;  their  legal  right  to  demolish  it  and  to  erect  in  its  stead 
a  new,  stronger  and  thicker  waU,  capable  of  supporting  both  their  own 
and  the  building  of  the  defendants,  the  same  to  be  built  at  their  own 
expt*nse,  and  the  additional  thickness  thereof  to  be  taken  from  their 
own  soil ;  the  necessity  of  entering  upon  defendants'  premises  in  order 
to  demolish  the  old  wall,  to  build  the  new  one,  and  to  excavate  for  the 
purpose  of  laying  a  sufficient  foundation ;  the  refusal  of  defendants  to 
consent  to  or  permit  such  entry,  and  their  threats  to'  resist  it  without 
indemnity  previously  agreed  upon  and  paid ;  the  injury  which  would 
result  to  them  from  being  impeded  in  the  exercise  of  their  legal  rights  ; 
and  on  these  allegations  they  applied  for  and  obtained  an  injunction  re- 
straining defendants  ''  ti'om  impeding  or  obstructing  the  petitioners  in 
the  demolition  of  the  party  wall     •     •    and  in  the  putting  up  of  a  new 
wall  of  sufficient  strength  to  support  petitioners'  new  structure  and  the 
building  No.  142  Canal  sti*eet,  and  from  interfering  with  the  petitioners 
or  their  agents  and  workmen  in  going  upon  the  premises  No.  142  Canal 
street  to  make  the  necessary  excavation  for  the  new  foundation  to  be 
laid  for  said  wall  and  for  putting  up  the  proper  shoring  and  weather- 
boarding  and  doing  such  other  work  as  may  be  necessary  for  the  sup- 
port and  protection  of  the  building  No.  142  Canal  street  during  the  pro- 
cess of  demolition  and  reconstruction  of  said  wall." 

Defendants  answered  putting  at  issue  plaintiffs'  rigiit  to  the  injunction, 
and  also  made  a  claim  in  reconvention. 

This  reconventional  demand  has  been  enlarged  by  several  supple- 
mental petitions.  All  the  matters  were  tried  together  and  resulted  iu  a 
judgment  dissolving  the  ii^junction  and  rejecting  plaintiffs'  demand,  and 
in  fiavor  of  detendants  on  their  reconventional  demand  in  the  sum  of 
four  thousand  dollars,  as  actual  damages  with  a  non-stiit  as  to  their 
claims  for  prospective  damages. 

From  this  judgment  the  plaintiffs  have  appealed,  and  the  defendants 
have  filed  answer  in  this  court  asking  for  an  increase  of  damages  and 
additional  relief. 
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We  will  consider/ first,  tlie  judgment  on  plaintiflfs'  demand  for  injunc- 
tion 5  second,  that  on  the  reconventional  demands. 


We  are  unable  to  agree  "with  the  learned  defendants  in  their  views. as 
to  the  scope  and  operation  of  the  injunction  applied  for  by  plaintiffs. 
They  seem  to  regard  it  as  having  effect  absolutely  to  seal  their  lips  and 
to  tie  their  hands,  and  to  authorize  the  plaintiff)},  as  long  as  it  remained 
in  force,  to  enter  upon  their  property  and  there  to  do  whatever  it  pleases 
them  according  to  their  own  sweet  will. 

If  this  were  correct,  of  course,  such  an  injunction  would  have  been 
an  outrage  and  the  propriety  of  its  dissolution  could  not  be  questioned. 

But  from  the  careful  analysis  above  made  of  the  averments  of  the 
petition  and  the  terms  of  the  injunction,  it  fully  appears  that  plaintiffs 
simply  asserted  their  legal  right,  upon  the  facts  alleged  and  the  law 
applicable  thereto,  first  to  demolish  the  old  wall  5  second,  to  erect,  in  its 
stead,  a  new  wall  having  sufficient  strength  and  thickness  to  support 
both  their  new  structure  and  that  of  defendants,  the  same  to  be  built  at 
their  own  expense  and  the  additional  thickness  to  be  taken  from  their 
own  soil }  tliird,  to  provide  for  said  new  wall  a  sufficient  foundation ; 
and  fourth,  for  the  foregoing  purposes  to  enter  upon  defendants'  prem- 
ises and  use  the  same  as  far  as  necessai*y.  To  the  extent  of  restraining 
defendants  from  hindering  tliem  in  the  exercise  of  the  rights  asserted, 
the  ii\junetion  went ;  but  no  whit  beyond.  As  to  the  details  and  mode  of 
execution  of  the  work;  as  to  the  extent  and  duration  of  their  entry  on 
defendants'  premises;  as  to  the  location  and  sufficiency  of  the  new  wall, 
and  as  to  all  kindred  matters,  the  parties  stood  outside  of  the  injunction, 
under  the  sole  and  equal  protection  of  the  law,  and  were  alike  un- 
trammelled in  the  vindication  of  their  legal  rights. 

If  the  facts  alleged  are  true;  if  the  legal  rights  asserted  flow  from  a 
correct  application  of  the  law  to  those  facts;  and  if  the  plaintiffs  had 
grounds  to  apprehend  that  defendants  would  impede  and  hinder  them 
in  the  exercise  of  those  rights,  then  the  iiyunction  was  properly  issued 
and  should  have  been  maintained ;  otherwise  it  would  not. 

1.  As  to  the  facts,  there  is  no  dispute  that  plaintiffs  and  defendants 
were  owners  of  contiguous  properties  having  between  them  a  wall  in 
common ;  that  plaintiffs  desired  and  liad  actually  contracted  to  erect  a 
new,  heavier  and  higher  structure  on  his  property;  and  that  the  old 
wall  was  insufficient  to  support  the  additional  weight  which  would  be 
imposed  upon  it. 

2,  On  these  facts,  what  rights  did  the  law  accord  to  plaintiffs  f    Let 
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the  Code  anBwer.  Art.  681  provideB :  "  Every  co-proprietor  is  at  lib- 
erty to  increase  the  lieight  of  the  wall  held  in  common,  but  he  alone  is 
to  be  at  the  expense  of  raising  it,  etc."  And  Art.  682  declares :  "  If  the 
wall  held  in  common  cannot  support  the  additional  weight  of  raising  it, 
he  who  wishes  to  have  it  made  higher  is  bound  to  buUd  it  anew  entirely, 
at  his  own  expense,  and  the  additional  thickness  must  be  taken  from 
his  property." 

The  foregoing  Articles  are  literal  translations  of  Articles  658  and  659 
of  the  French  Code. 

It  seems  to  us  that  these  textual  provisions  distinctly  affirm  the  exist- 
ence of  every  riglit  asserted  by  plaintiffs  in  tlusir  petition.  The  right  to 
build  a  new  and  thicker  wall,  adequate  to  the  support  of  their  new 
structore  as  well  as  of  defendants^  building,  at  their  own  expense,  and 
taking  the  additional  thickness  from  their  own  property,  necessarily  in- 
volves and  includes  the  rights  to  demolisli  the  old  wall,  to  establish  a 
Aofficient  foundation  for  the  new  and  thicker  wall,  and  to  disturb  the  de- 
fendants' eigoyment  and  to  enter  upon  their  property  for  the  purpose 
and  to  the  extent  necessary  to  exercise  the  principal  right.  Ubi  aliquid 
coneeditur^  conceditur  et  id  sine  quo  res  ipsa  esse  nou  potest  No  other 
rights  were  asserted  in  the  petition  and  with  no  other  were  the  de- 
fendants restrained  from  interfering. 

3.  We  have  already  expressed  our  opinion  that  plaintiffs  had  suffi- 
cient grounds  to  apprehend  tliat  defendiints  would  impede  or  liinder 
them  in  the  exercise  of  their  rights,  and  it  is  needless  to  enforce  it  by 
farther  discussion  of  confiictiug  testimony,  which,  notwithstanding  its 
contradictions,  we  fiilly  believe  to  be  sincere  and  honest  on  both  sides. 

Althoagh  many  of  the  defendants'  objections  were  undoubtedly 
levellcMl  at  the  plan  of  construction  proposed,  yet  there  was  never  any 
acknowledgment  of  plaintiffs'  rights  to  disturb  tlieir  eiyoyment  or  enter 
ou  their  premises  for  any  purpose  without  their  consent  ]  and  the  per- 
sislent  demand  for  previous  indemnity  as  a  condition  of  such  consent, 
inii^ed  a  claim  of  right  to  that  effect  for  which  the  law  affords  not  the 
slightest  sapport. 

An  attempt  to  enter  the  premises  of  which  the  defendants  were  owners 
and  proprietors,  for  any  purpose,  however  lawful,  against  their  consent 
and  over  tbeir  protest,  might  well  have  encountered  resistance  and 
Tonld,  lo  any  event,  have  been  a  high-handed  measure ;  and  we  tldnk 
the  learned  counAel  of  plaintiffs  gave  them  sound  advice  in  suggesting 
that  they  should  put  themselves  under  the  protection  of  the  law  through 
the  injunction  proceeding. 
The  learned  judge  a  quo  has  taken  the  view  that  plaintiffs'  right  could 


202  SUPREME  COURT  OF  LOUISIANA. 

Heine  et  al.  vh.  Moirick  et  alti. 

not  liave  been  lawfully  exercised  without  the  previous  assent  of  the  de- 
fendants and  that,  this  being  withheld,  plaintiffs  were  bound  to  resort  to 
some  competent  tribunal  to  settle  their  disputed  right  before  proceeding 
in  its  exercise. 

We  can  discover  no  warrant  in  the  law  for  such  a  doctrine.  The 
rights  conferred  upon  co-i)roprietors  by  Articles  681  and  682  are  absolute 
and  unqualified ;  and  when  a  right  is  conferred  witliout  qualification,  its 
exercise,  in  absence  of  express  provision  to  that  effect,  is  not  subject  to 
any  conditi(m  of  consent  by  other  persons ;  and  authonty  confeiTed  by 
law  is  amply  sufficient  without  the  necessity  of  obtaining  additional  au- 
thorization from  a  court.  The  possessor  of  such  a  right  is  free  to  exer- 
cise it  and  if  resistance  thereto  is  made  or  threatened,  he  ha*  need  of  no 
other  judicial  assistance  except  that  invoked  in  this  case  to  restrain  and 
prevent  such  interference?.  See  Pierce  vs.  Musson,  17  La.  894;  Dorville 
vs.  Amat,  6  Ann.  566 ;  Oett^n worth  vs.  Hedden,  30  Ann.  30. 

The  Codes  of  Louisiana  and  France  both  contain  the  following 
article  :  "  Neither  of  the  two  neighliors  can  make  any  cavity  within  tlie 
body  of  the  wall  held  by  them  in  common,  nor  can  he  affix  to  it  any 
work  without  the  consent  of  the  other,  or  without  having,  on  his  refusal, 
caused  the  necessary  precaution  to  be  used,  so  that  the  new  work  be  not 
an  injury  to  the  rights  of  the  other,  to  be  ascertained  by  persons  skilled 
in  building."    R.  C.  C.  685;  C.  N.  668. 

The  French  Code  of  Procedure  contains  certain  special  provisions  to 
carry  this  article  into  effect  by  judicial  proceedings,  but  although  there 
are  differences  of  doctrinal  opinion  on  the  point,  the  French  Court  of 
Cassation  has  repeatedly  held  that  tht'  article  is  not  applicable  to  the 
cases  of  raising  or  reconstructing  the  wall  in  common  as  provided  in  R. 
C.  C,  Articles  681  and  682,  and  the  corresponding  Articles,  658  and  659 
of  the  French  Codej  that  high  tribuiuil  deciding  that  the  rights  gni.uted 
by  those  articles  are  absolute  and  subject  to  no  other  conditions  than 
those  contained  in  the  articles  tliemselves ;  and  that  the  co-proprietor 
desiring  to  exercise  them  *^  is  not  bound  to  obtain  in  advance  the  consent 
of  the  neighbor,  or,  on  Ills  refusal,  to  cjiuse  a  settlement  by  experts  of 
the  measures  necessary  to  prevent  the  new  works  from  doing  injury:  to 
this  case  Article  662  C.  N.  (R.  C.  C.  6S5)  has  no  application,  that  only 
providing  for  the  case  of  cavities  an<l  attachments  to  the  body  of  aii  ex- 
isting wall."  Cass.  18  April,  1866,  p.  66,  1175 ;  Cass.  11  AprU,  1864,  p. 
64,  776;  Cass,  18  August,  1874,  p.  74,  1192;  Paris,  8  July,  1858,  p.  58, 
881 ;  Toulouse,  22d  Nov.,  1864,  p.  65,  462 ;  5  Uuranton  No.  335 ;  7  Lan- 
,  rent  No.  559. 

We  find  no  more  merit  in  the  giound  tiikcn  by  the  district  judge  that 
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Ill©  right  asMTt^'d  by  the  plain tiifB  was  excosgive  because  it  was  an  ex- 
aggeration of  the  servitude  belonging  to  hira.  This  is  based  on  the 
ground  that  phiintiffs'  property  adjoining  that  of  defendants'  consisted 
of  two  lots  betwet>n  which,  in  tlieir  old  building,  thei-e  existed  a  dividing 
wall  which  supported  the  a^acent  structure  fartliest  from  defendants, 
so  that  the  party  wall  between  defendants  and  plaintiffs  only  owed  a 
servitude  in  favor  of  the  lot  immediately  adgaceut  and  none  in  favor  of 
the  other ;  and  that,  hence,  plaintiffs  had  no  right  to  throw  upon  that 
wall  the  support  of  a  building  embracing  both  their  lots.  Certainly 
there  is  no  law  forbidding  an  owner  from  erecting  one  building  on  two 
lots.  If  plaintiffs'  lots  had  been  vacant,  they  would  have  had  the  right 
ta  construct  such  a  building  and  to  use  tlie  party  wall  for  its  supjwrt, 
and  we  can  see  no  reason  why  the  failure  to  exercise  the  right  in  this 
manner  originally  should  operate  any  forfeiture  of  it. 

For  these  reasons,  we  hold  that  plaintiffs'  ii\j unction  was  properly 
issued  and  that  there  is  error  in  that  portion  of  the  judgment  appealed 
from  which  dissolved  it. 

II. 

The  successive  reconventional  demands  of  defendants  embrace  a 
variety  of  complaints  and  of  reliefs — some  of  the  latter  so  radical  as  to 
require  an  entire  demolition  and  reconstruction  of  the  party  wall  which 
lias  been  built  by  plaintiffs. 

Thia  demand  is  based  cliiefly  on  three  grounds,  which  will  be  discussed 
(sucoessively,  viz : 

1.  Def€*ndant«  claim  that  plaintiffs  have  violated  tlieir  rights  of 
property,  ^thout  warrant  of  law,  by  extending  the  foundation  of  thfe 
new  wall  on  their  land  beyond  nine  inches  and  beyond  the  width  of  the 
old  foundation. 

Thin  contention  is  based  on  defendants'  construction  of  Articles  (575 
and  6c?2  of  the  Code.  The  Art.  675  rends :  "  He  who  first  builds  in  the 
rities  and  towns,  or  their  suburbs,  of  this  State,  in  a  place  which  is  not 
imrroonded  by  walls,  may  rest  one-half  his  wall  on  the  land  of  his 
neighlM>r,  provided  he  builds  with  stones  or  bricks  at  least  as  high  as 
the  fimt  atory,  and  not  in  frame  or  otherwise ;  and  provided  the  whole 
thieknetw  of  tliis  wall  do  not  exceed  eighteen  inches,  not  including  the 
plaAterin^,  wliich  must  not  be  more  than  three  inches." 

Article  tW2  has  already  been  quoted,  and  it  obliges  the  co-proprietor 
who  requires  a  higher  and  tliicker  wall  to  take  "  the  additional  thick- 
ness^ entirely  firom  Ids  own  property. 
Hence,  say   the  defendants,  the  only  warrant  which  the  law  gives  to 
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one  proprietor  to  invade  the  property  of  luft  neighbor  for  the  i)urpoiie  of 
establishing  a  wall  originally  is  limited  to  the  extent  of  one-half  of  an 
eighteen  inch  wall,  or  nine  inches,  and  that  if  he  wishes  to  build  a 
tliicker  wall  he  must  take  all  the  additional  soil  reqnired  from  his  own 
estate ;  and,  they  add,  that  these  provisions,  being  in  derogation  of  the 
rights  of  ownership,  must  be  strictly  construed  and  must  not  be  ex- 
tended beyond  the  very  letter  of  the  law. 

We  concede  that  these  provisions  are  to  be  strictly  construed ;  but 
such  strictness  cannot  be  carried  to  the  point  of  attaching  an  impossible 
meaning  to  the  law  or  rendering  it  practically  nugatory. 

We  might  assume  as  self  evident  two  physical  fact«,  both  of  which 
are,  however,  fully  prove<l  in  this  record,  viz :  First,  that  in  tliis  city, 
and  in  most  ])ortions  of  tins  State,  a  wall,  in  ortler  to  support  tlie  weight 
of  buildings,  must  necessarily-  be  provided  with  a  foundation  consider- 
ably wider  than  the  wall  it-solf ;  second,  that  in  order  to  secure  the  bene- 
fit of  the  foundation  the  wall  must  rest  upon  its  centre. 

We  are  bound  to  assume  that  the  Legislature  was  aware  of  such  facts 
and  legislated  witli  reference  to  them. 

Hence  when  the  Code  authorized  the  proprietor  to  rest  one-half  of  an 
eighteen  inch  wall  on  the  laud  of  his  neighbor,  it  necessarily  indudes 
authority  to  rest  such  wall  upcm  the  e^nire  of  a  foundation  adequate  to 
support  it  and,  therefore,  exteudiug  a  greater  distance  upon  the  land  of 
each. 

So  in  the  cjise  arising  under  Article  682,  when  the  co-proprietor  is 
authorized  to  replace  the  old  wall  in  common  by  a  new  and  thicker  one, 
he  is  required  to  take  the  ^'additional  thickness"  of  the  wall  from  his 
own  estate;  but  he  is  still  authorized  and  bound  to  rest  the  new  and 
thicker  wall  upon  the  centn*  of  an  adequate  foundation,  and  as  a  thicker 
wall  requires  a  proportionately  wider  foundation,  this  necessitates  a 
further  equal  extension  of  the  latter  on  the  land  of  each  proprietor. 

To  hold  that  the  entire  additional  thickness  of  the  foundation  mnst 
have  been  taken  from  plaintiffs'  land,  taken  in  connection  with  the 
physical  necessity  of  resting  the  wall  on  the  centre  of  the  foundation, 
would  have  thrown  the  whole  superimposed  wall  entirely  beyond  the 
defendants'  line,  and  wouhl  liave  left  nothing  in  community  between  the 
adjacent  properties  except  a  part  of  the  foundation. 

We  have  examined,  in  this  connection.  Article  684,  the  concluding 
proviso  of  which  is  so  much  insisted  upon  by  defendants.  That  proviso 
has  already  been  characterized  as  an  obvious  mistranslation  of  Aiticle 
661  of  the  French  Code,  which  it  was  intended  to  reproduce,  and  has 
been  practically  nullified  by  this  Court.   Murrell  vs.  Fowlerv  3  Ann.  166. 
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It  is,  indeed,  bo  absurd  and  so  incongruous  tliat  it  is  difficult  to  see 
how  any  other  view  could  be  taken  of  it.  The  article  deals  with  the 
righte  of  a  "  proprietor  a^oining  a  wall ;"  but  it  is  clear  that  if  the 
foundation  is  laid  entirely  upon  one  estate,  the  wall  miist  necessarily  be 
wholly  removed  from  the  contiguous  estate,  and  the  proprietor  of  the 
latter  would  not  adjoin  such  wall  at  all,  and  could  not  have  the  right  to 
invade  his  neighbor's  estate  to  reach  the- wall  and  make  it  common. 
The  right  of  a  proprietor  to  maintain  exclusive  ownership  of  a  wall 
built  entirely  within  his  own  line  and  away  from  tliat  of  his  neighbor 
and  not  invading  the  latter's  proj^erty  even  in  the  foundation,  seems  too 
evident  and  fundamental  to  permit  it  to  be  frittered  away  by  an  acci- 
dental blunder  of  expression  resulting  fi^om  a  mistranslation  of  the  pro- 
vifflon  of  the  French  law  intened  to  be  reproduced.  But  it  might  suffice 
to  say  that,  in  any  event,  the  article  applies  to  an  entirely  different  case 
from  those  arising  under  Articles  675  and  682,  and  is  entitled  to  no 
weight  in  construing  the  latter. 

We  conclude,  therefore,  that  the  plaintiffs  h^id  the  legal  right  to  ex- 
tend the  foundation  equally  on  either  mde  of  its  centi-e  to  the  extent 
necessary  to.  make  it  sufficient  to  support  their  new  and  thicker  wall. 
It  eannot  be  reasonably  urged  that  the  foundation  is  unnecessarily  wide, 
for  one  of  the  most  serious  complaints  is  that,  even  with  its  present 
width,  it  is  inadequate  to  sustain  properly  the  weight  of  tlie  superin- 
cumbent .wall. 

2.  Defendants  urge  that  plaintiffs  have  exceeded  the  rights  invested 
in  them  by  law  because  they  have  used  certain  wooden  beams  in  the 
construction  of  the  foundation,  in  violation  of  the  proviso  of  Article 
675,  which  reads :  '^  provide<l  he  buUds  with  stones  or  bricks  at  least  as 
high  as  the  first  story,  and  not  in  frame  or  otherwise." 

Tlie  wall  and  the  foundation  proper  are  built  entirely  of  brick,  and 
the  heavy  wooden  timl>ers  were  used  only  to  form  a  firm  and  smooth 
basis  for  the  foundation.  Their  use  for  this  purpose  is  common  and  ap- 
proved by  expert  opinion,  and  it  no  moi*e  violates  the  proviso  above 
quoted  than  would  the  driving  'of  wooden  piles  for  the  same  purpose, 
which  is  the  measure  which  defendants  themselves  contend  should  have 
been  adopted. 

3.  Tlie  final  ground  is  that  the  wall  constructed  by  defendants  is  so 
radically  and  irremediably  vicious  and  uufit  to  serve  the  purpose  of  sup- 
porting the  bunding  of  defendants,  that  its  demolition  and  proper  re- 
construction is  the  only  relief  adequate  to  secure  defendants^  rights. 

fFhere  is  no  doubt  that  plaintiffs  were  bound  to  replace  the  old  party 
wall  wbidi  the)'  demolislied,  by  a  new  one  sufficient  to  support  the 
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building  of  defendants ;  and  that  the  wall  actually  constructed  ha*  not 
thus  far  served  tliat  purpose.  But  the  evidence  in  the  case  does  not 
satisfy  us  that  the  injury  done  to  defendants  by  the  defect  in  the  wall 
cannot  be  sufficiently  repaired  by  a  proper  allowance  of  damages. 

In  pursuing  the  i>lan  of  construction  adopted,  plaintiffs  act<ed  under 
the  advice  of  competent  arcliitects  and  builders,  and,  although  defend- 
ants objected,  they  never  resorted  to  the  remedies  allowed  by  the  Code 
for  the  stoppage  or  prevention  of  the  erection  of  new  works.  Rev.  C. 
C.  B.  II.,  Title  VI. 

The  only  judicial  interference  they  ever  invoked  during  the  progress 
of  the  work  was  by  a  rule  taken  in  this  case,  which  did  not  suggest  any 
st<oppage  or  prevention  of  the  work,  but  only  asked  for  an  increase  of 
the  injunction  bond  a«  security  for  resulting  damages,  and  even  tliis 
rule  was  never  pressed  to  trial  but  remains  to  this  day  witliout  action. 

Under  the  view  we  have  taken  of  the  scope  and  purposes  of  the  in- 
junction, these  remedies  were  open  to  defendants,  and  after  thus  per- 
mitting the  constnictien  to  be  completed  without  molestation,  the  case 
would  have  to  be  an  extreme  one  which  would  justify  so  heroic  a  remedy 
as  the  destruction  of  the  work.  We  are  not  satisfied  that  such  a  remedy 
is  at  all  necessary.  The  wall  has  proved  to  be  a  sinking  wall,  un- 
doubtedly injuring  defendants'  building;  but  it  has  not  prevented  itfi 
occupancy  and  enjoyment.  It  has  always  been  rented  at  fall  rates,  and 
the  injury  is  susceptible  of  reparation  in  damages.  It  may  well  be  hoped 
that  the  future  sinking  of  the  wall  may  be  arrested  and  may  perhaps 
cease  altogether. 

Various  other  amendments  of  the  judgment  appealed  from  are  prayed 
for  by  defendants.  We  have  considered  them,  but  with  the  simple  state- 
ment that  they  do  not  meet  our  approval,  we  may  dismiss  them  all  ex- 
cept that  for  the  increase  of  damages,  which,  on  the  other  liand^  the 
plaintiffs  claim  should  be  reduced. 

The  settlement  of  the  questions  here  involved  will  be  promoted  by  a 
succinct  enunciation  of  the  general  principles  by  which  the  rights  of  the 
parties  are  governed. 

In  demolishing  the  old  and  building  the  new  party  wall,  under  the 
conditions  fully  proved  in  this  case,  plaintiffs  exercised  an  absolute  right 
conferred  upon  them  by  the  law.  Under  the  maxim  neininem  l^dit  qui 
jure  suo  uMur,  they  were  not  bound  to  indemnify  their  neighl>or  for  any 
inconvenience  or  injury  necessarily  occasioned  by  the  exercise  of  the 
right.  Such  a  work  must  of  necessity  incommode  the  neighbor.  It  can- 
not be  prosecuted  without  an  entry  upon  and  partial  occuimtion  of  his 
inemises.    It  must  disturb  his  enjoyment  and  that  of  his  tenanta.     It 
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may  give  frponnd  for  the  annulment  of  his  leases  or  for  a  (iiniinution  of 
rents.  It  may  prevent  the  renting  of  Ids  property.  It  may  injure  him 
in  many  ways.  But  so  long  and  in  so  far  as  these  injuries  are  insepara- 
ble from  tlie  exercise  of  the  right,  the  ^leighbor  is  bound  to  submit  to 
Uiem  and  can  claim  no  indemnity  therefor. 

Such  is  the  well  settled  jurisprudence  of  France  under  like  codal 
proviiiions.  5  Duranton,  No.  831 ;  11  Demolombe,  No.  4()6 ;  2  Aubry  ^ 
Rau,»222;  1  Pardessus,  No.  174. 

Considering  that  in  the  exercise  of  his  right  the  proprietor,  who  de- 
molishes and  reconstructs  the  party  wall,  acts  exclusively  in  his  own  in- 
terest  and  for  his  own  advantage,  and  against  the  wish  and  interest  of 
his  neighbor^  equity  might  well  question  the  justice  of  imposing  upon 
the  latter  alone  the  burden  of  such  serious  damage  and  inconvenience ; 
and,  indeed,  such  eminent  jurists  as  Toullier  and  Laurent  impose  strong 
limitations  upon  the  broad  doctrine  above  enunciated.  2  Toullier,  p. 
391 ;  7  Laurent,  No.  562. 

They  are  overborne,  however,  by  the  vast  weight  of  doctrinal  and 
judicial  authority,  as  well  as  by  correct  principle;  because,  however 
iust  the  limitations,  it  was  for  the  law -maker  to  impose  and  define  them, 
and,  not  having  done  so,  courts  cannot  supply'  the  defect. 

The  judicial  duty  in  such  a  case  was  never  better  defined  than  by  the 
court  over  vrhich  one  of  the  defendants  so  ably  presided :  ''It  sufiices 
for  us  to  say  that,  when  statutes  are  free  Irom  ambiguity  and  absurdity, 
we  are  not  called  upon  to  investigate  their  expediency.  Under  a  gov- 
ernment of  written  laws,  the  judiciary  is  but  the  interpreter  of  the  leg- 
islative will.  The  reform  of  the  law,  the  redress  of  public  grievances 
flowing  logically  from  existing  statutes,  are  high  prerogatives  which 
belong  to  the  legislative  domain."  Johnson  vs.  Bloodsworth,  12 
Ann.  702. 

But,  on  the  other  hand,  plaiutiifs  are  responsible  for  everj^  exaggera- 
tion of  these  necessary  damages,  which,  by  any  diligence,  they  could 
have  prevented.  They  were  bound,  by  every  means  in  their  power,  to 
reduce  to  a  mmimum  the  injury  and  inconvenience  occasioned  to  their 
neighbor ;  to  occupy  his  property  to  the  leivst  extent  and  for  the  shortest 
time  consistent  with  the  exercise  of  their  right 3  and  to  hasten,  by  all 
prMTtical  means,  the  completion  of  the  wall  and  the  restoration  of  the 
neighbor  to  the  full  eiyoyment  of  his  property. 

They  were,  moreover,  bound,  at  their  peril,  to  replace  the  neighbor. 
It  tlie  end  of  the  work,  in  a  positi<m  equal  in  ev^ry  respect  to  that  which 
he  oncnpied  in  the  beginning,  and  to  furnish  him  a  wall  fit  and  ivdequate 
to  support  his  boilding  without  ii\jury. 
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The  coufiiderationB  already  developed  indicate  the  strictueBS  with 
whicli  courts  slioiild  enforce  these  obligations.  These  obligations  have 
not  been  fulfilled  hi  this  case. 

Defendants  were  deprived  of  the  fiill  enjoyment  of  their  property  for 
nearly  ten  months  at  a  proven  loss  of  rent  of  $220  per  month. 

We  are  perfectly  satisfied  that  this  was  an  nnnecessarily  long  time  ; 
that  it  was  consumed  only  because  plaintifts,  consulting  their  own  in- 
terests rather  than  their  duty  to  defendants,  chose  to  cany  up  their 
building  as  a  whole }  and  that  they  might  well  have  advanced  the  party 
wall  much  more  rapidly  and  completed  it  to  the  height  of  defendants^ 
building  in,  at  most,  one-half  the  time,  without  subjecting  themselves 
t4>  any  inconvenience  or  iiyury  which  they  were  not  bound  to  incur  for 
tlie  benefit  of  their  neighbor. 

We,  therefore,  hold  them  liable  for  five  months^  rent,  or  eleven  hun- 
dred dollars.  The  wall  which  was  constructed  proved  to  be  a  sinking 
wall.  It  began  to  sink  immediately  after  its  completion  and  had  conti- 
nued to  decline  gradually,  though  at  a  diminislung  rate.  Wliile  this 
sinking,  being  approximately  equal  on  all  sides,  has  not  greatly  injured 
their  own  building,  it  ha«  been  ver>'  injurious  to  the  adjoining  buildings. 

From  the  moment  that  defendants  recovered  possession  of  their  pro- 
perty, they  have  been  subjected  to  a  succession  of  annoyances  and 
repaii's.  Their  walls  have  been  cracked;  at  one  point  their  building 
was  wrenched  from  the  opposite  adjoining  wall  in  such  manner  a«  to  be 
dangerous  and  to  atti*act  the  attention  of  the  city  authorities }  window- 
sills  have  been  broken;  doors  have  fallen  out  of  plumb;  plastering  has 
been  continuously  breaking  and  falling;  fioors  have  been  detached  from 
the  walls.  Defendants  have  had  no  -petuie  from  the  complaints  of 
tenants  and  have  been  subjected  to  the  necessity  of  constant  repairs. 
These  have  cost  an  actual  outlay  of  $38^3. 

But  the  repairs  done  are  mere  patchwork.  Their  patched-up  building 
is  not  what  it  was  before  these  dilapidations  occuired.  To  restore  it  to 
its  previous  condition;  to  replace  cracked  walls  by  sound  walls;  to 
straighten  and  repair  its  woodwork;  to  readjust  its  lines  and  levels, 
would  involve  a  large  and  expensive  work  of  reconstruction  requiring 
time  and  necessitating  additional  loss  of  rent. 

Another  element  of  damages  arises  from  the  inferior  value  of  tliis 
sinking  wall.  Almost  the  only  compensation  which  the  law  assures  to 
the  proprietor  whose  wall  is  demolished  under  Article  682,  for  the  incon- 
venience and  damage  to  which  he  must  submit,  is  that  he  beeomes  tlie 
half  owner  of  the  new  and  thicker  wall  to  the  height  of  tlie  old  one, 
without  cost.    If  the  new  wall  is  substantially  and  fitly  constnictod,  a« 
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he  has  a  right  to  require,  this  is  a  considerable  benefit,  of  which  he  can- 
not be  deprived,  without  reparation,  by  the  faidt  of  the. neighbor  in 
putting  up  a  wall  which,  owing  to  its  sinking,  is  of  less  value  for  present 
or  future  purjMses. 

We  need  not  affix  special  valuations  to  each  element  of  damage ;  we 
do  not  pretend  to  be  able  to  render  exact  justice  in  such  a  case.  The 
district  judge  has  fixed  the  sum  of  four  thousand  doUars  as  the  measure 
of  actual  damages  suffered  by  defendants  with  a  non-suit  to  all  claims 
for  prospective  damages..  While  he  has,  doubtless,  allowed  some  items 
which  we  disapprove,  he  has  ignored  others  which  we  consider  pro^^er. 
On  the  whole  we  believe  he  has,  in  the  amount  allowed,  done  substan- 
tial justice.  The  basis  of  estimation  is  too  uncertain  to  justify  us  in 
increasing  it;  but  we  feel  safe  in  holding  that  adding  to  the  specific 
items  above  mentioned  the  damages  arising  from  the  other  causes  indi- 
cated, the  damages  suffered  by  defendants  amount  to  at  least  the  sum 
awarded  by  the  judge  a  quo. 

It  is,  therefore,  ordered  and  decreed  that  tluit  part  of  the  judgment 
appealed  from  which  rejects  plaintiffs^  demand  and  sets  aside  the  in- 
jonction  be  annulled,  avoided  and  reversed,  and  that  there  be  non-judg- 
lueat  in  £ftvor  of  plaintiffs  on  their  piincipal  demand  and  perpeti^ating 
the  injunction  ;  and  that  in  other  respects  the  judgment  be  affirmed,  de- 
fendants to  pay  the  costs  of  the  principal  demand  in  the  court  below 
and  plaintiffs  to  pay  those  of  the  reconventional  demand,  defendants 
and  appellees  to  pay  costs  of  appeal. 


On  Application  fob  Keheabi^g. 

Fenner,  J.  We  think  it  sufficient  to  say  that  the  damageS|  allowed 
by  us  cover  all  specific  damages  upon  which  evidence  was  taken  in  the 
lower  court  up  to  the  closing  of  the  testimony. 

Rehearing  reftised. 


No.  10,286. 

Succession  and  Community  of  G.  Duh^  —  Opposition  op  John 

P.  Moll. 

1.  Dibto  whidi  we  privileged  on  all  movables  in  general  must  be  paid  in  the  order  named  in 
B.  C.  C.  3191 ;  and  Uioee  which  are  privileged  on  movables  and  immovables  must  be  paid 
ia  the  ocder  specified  in  K.  C.  C .  3252. 

2*  As  Uiere  is  no  mention  made  of  supplies  of  provision,  etc.  in  the  latter,  it  Is  to  be  presumed 
tbat  the  LegisUtoro  intended  that  they  should  not  bear  on  immovables. 
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3.  A  ftuccemion  repi^eaontative  is  not  entitled  to  ditKM>unt  a  note  payable  at  a  fature  date,  so 
as  to  reduce  it  to  caah ;  the  proper  waj'  is  to  compat«  the  interest  due  at  the  date  of 
filing  the  account  and  add  that  to  the  capital. 

4.  A  mortgage  creditor  of  the  father's  succession  is  not  bound  by  the  t«imis  and  recitals  of  a 
Judgment  homologating  his  tutor's  account  while  Ining.  As  to  him  they  are  rr«  inUr 
alios  acta,  and  their  cuutents  must  be  proved  in  some  proceeding  to  which  he  is  a  party  to 
bind  him. 

5.  Ten  per  cent  stipulated  in  an  act  of  special  mortgage  as  attorneys'  fees  in  case  judicial 
proceedings  are  necessarily  resort*'^  to,  is  in  the  nature  of  damages,  and  is  covered  by  the 
mortgage  and  the  mortgagee  is  entitled  to  collect  same  as  well  as  the  capital  and  interest 
of  his  debt,  all  being  of  equal  rank  and  dignity. 

APPEAL  from  tlie  Twenty-sixtli  District  Court,  Parifth  of  St.  Joliii 
the  Baptist. 
Eostj  J. 


Jules  Heine  and  P.  JS,  Edrington  for  Plaintiffs  and  Appellants. 
L.  DePoorfer  for  Defendant  and  Appellee. 


Tlie  opinion  of  tlie  Court  was  delivered  by 

Watkins,  J.  Guillaume  Duhe  was  first  married  to  Stephanie  De- 
lanneville,  who  died  on  the  3d  of  November,  1876,  leaving  two  minor 
cliildren,  Guillaume  and  Cecile,  surviving  issue  of  their  union.  He  was 
subsequently  married  to  Lydia  Bontiton,  who  is  still  livin^g.  This  second 
marriage  occurred  only  one  year  after  the  death  of  his  first  wife,  but  no 
administration  of  her  succession  was  begun  until  the  17th  of  February, 
1883,  when  Duhe  caused  himself  to  be  appointed  and  confirmed  natural 
tutor  for  their  two  children,  caused  an  inventory  of  the  property  of  tlie 
first  community  to  be  taken,  and  an  abstract  of  same  to  be  recorded  in 
the  book  of  mortgages.  On  the  1st  of  May,  1883,  Duh6  caused  his 
deceased  wife's  share  in  the  property  of  the  community  to  be  acyudicated 
to  him  at  its  appraised  value  in  the  inventory,  but  omitting  therefrom 
the  item  of  merchandise,  which  was  valued  at  $2000.  On  the  16th  of 
May,  1883,  he  borrowed  from  the  opponent  $1000,  for  which  he  gave  his 
proinissorj'  note  and  consented  a  spe<*ial  mortgage  on  ssiid  property  as 
security,  and  same  was  duly  recorded.  In  December,  1884,  Duhe  filed 
an  account  of  the  aftairs  of  the  tutorship,  in  which  he  declared  himself 
indebted  to  his  two  minors,  in  the  sum  of  $2818,  that  being  one -half  of 
tlie  appraisement  in  the  in  the  inventors',  less  the  cost  of  the  proceed- 
ings in  adjudication.  This  account  was  homologated  in  chambers  on 
the  9th  of  January,  1885. 

On  the  2l8t  of  April,  1885,  Duh6  died  intestate  and  insolvent,  and  his 
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surviving  Bpoiise,  Lydia  Bontiton,  qualified  as  administratrix  of  big  suc- 
eession,  and  Mrs.  Genevieve  Madere  was  quiilified  and  confirmed  dative 
tutrix  to  said  minors. 

In  September,  1885,  the  administratrix  caused  all  the  property  of  the 
.succession  to  be  sold — ^movable  and  immovable — to  pay  debts,  and,  on 
the  2nd  of  December,  1885,  filed  a  final  account  of  the  affairs  of  his 
succession  and  the  community,  distributing  therein  the  proceeds  of  sale. 

It  is  to  this  account  that  opposition  is  made  by  Moll,  as  a  mortgage 
creditor,  and  in  which  he  demands  a  restatement  of  the  account ;  vari- 
ous items  of  which  he  specially  opposes.  From  a  judgment  sustaining 
this  opposition,  the  administratrix  has  appealed,  and  the  tutrix  also. 


It  appears  from  the  record  that  there  were  realized  from  the  sale  of 
the  movable  $548  35,  and  from  the  immovables  $^230,  but  she  only 
cliarged  herself  with  $3148  32  as  the  proceeds  of  the  latter.  This  amount 
is  arrived  at  in  the  following  manner,  viz : 

The  procefi  verbal  shows  $3230,  but  of  this  only  one-third  was  for 
cash,  and  the  remainder  wtis  on  a  credit  of  six  years  with  interest,  and, 
in  order  to  file  a  final  account,  the  amount  of  the  note,  $2153  33f ,  was 
discounted  at  date  of  filing  the  final  account,  and  was  reduced  to  the 
sum  of  $2070  65i.  This  amount  added  to  the  proceeds  of  the  personal 
property  produces  the  sum  of  $3695  67,  with  which  she  charges  herself. 
On  the  credit  side  of  the  account  she  classes  as  ^'  debts  privileged  on  the 
inovables,^^  five  different  items,  for  baking  and  furnishing  bread,  and  for 
meat  and  supplies  of  provision  furnished  within  six  months  of  the  death 
of  the  deceased^  for  the  maintenance  of  the  minors  during  the  adminis- 
tration; and  to  the  surviving  spouse  in  community,  for  "bed,  bedding 
and  furniture  exempt  and  not  subject  to  be  sold  to  pay  debts,^'  all  ag- 
jH^egating  $:)26  00. 

These  five  items  are  opposed,  on  the  ground,  substantially,  tliat  they 
are  improperly  placed  in  the  first  rank  as  entitled  to  be  paid  in  prefer- 
ence to  funeral  charges,  law  charges,  and  the  expenses  of  last  illness. 
He  also  opposes  them  as  bearing  no  lien  and  privilege  on  the  proceeds 
of  the  real  estate  to  the  prejudice  of  his  special  mortgage. 

The  Code  declares  that  "  the  debts  which  are  privileged  on  all  the 
Movables  in  general,  are  those  hereinafter  enumerated,  and  are  paid  in 
the  follovriug  order: 
**  1  -    Funeral  charges. 
**  2.    Law  charges. 
*  3.    Cliarges  of  whatever  nature,  occasioned  by  the  last  sickness,  etc.' 
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"4.    The  wages  of  servants  for  the  year  i)a8t,  et«. 

*'  5.  Supplies  of  provisions  to  the  debtor,  or  his  family,  during  the  last 
six  months,  by  retail  dealers,  such  as  bakers,  butchers  and  grocers,  etc.^' 
R.  C.  C.  8191. 

It  is  evident  that  neither  of  those  five  items  are  properly  placed  in  the 
first  rank.    The  first  four  should  be  postponed  to  the  fifth  rank. 

Proceeding  then  to  i'e-a<ljuftt  the  next  twelve  items  of  this  account,  so 
as  to  comport  witli  the  termn  of  the  article  cited,  the  same  must  be  paid 
in  the  following  order,  viz : 

1.  Fmieral  charges : 

(a.)    E.  Badoil,  for  burial $15  00 

(b.)    F.  Rodiesque,  opening  tomb 8  00 

(c.)    A.  Millet,  for  coffin 15  00—$  38  00 

2.  Lfiw  cltarges : 

(a.)    C.  Millet,  clerk  of  court 77  20 

Less  amount  due  b}'  minors 28  60 

Balance $48  60 

(h.)    John  Webre,  sheriff 50  00 

(c.)    Chas.  Lasseique,  official  paper 50  00 

(d,)    Lydia  Huh^,  administratrix  commission...  60  85 

(e.)    Future  cost 20  00— $229  45 

3.  Sxpetises  of  last  illness : 

{a,)    Dr.  Huard,  medical  attention 15  00 —    15  00 

Total  amount $282  35 

Deducting  this  amount  from  proceeds  of  movables $548  35 

And  there  remains $265  90 

Counsel  for  the  opponent  concedes  that  the  attorney  for  the  adminis- 
tratrix and  tutrix  is  entitled  to  this  sum  for  his  fees,  and  it  is  not  denied 
that  such  fees  are  entitled  to  rank  as  law  charges,  and  as  such  entitled 
to  be  paid  in  second  rank. 

The  proceeds  of  movables  being  thus  absorbed,  nothing  remains  for 
application  to  the  four  items  first  mentioned,  and  which  belong  to  the 
fifth  rank  in  the  order  of  payment;  and  nothing  remains  applicable  to 
items  numbered  5,  16  and  17  on  account,  the  same  being  for  the  surviv- 
ing spouse  and  for  the  ser\'ices  and  attention  of  a  midwife  and  physician 
in  procuring  the  birth  of  a  posthemous  child.  Hence,  all  of  these  de- 
mands, in  so  far  as  they  relate  to  the  distribution  of  tlie  proceeds  of  the 
sale  of  the  movables,  may  be  dispensed  from  further  consideration. 
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Rut  tbe  admin ifttratrix  has  claBsed  the  last  twelve  items  as  ^' debts 
privileged  on  movables  and  inunovables  ;"  and  as  the  first  five  are  placed 
in  the  first  rank,  as  entitled  to  be  paid  in  preference  to  all  others,  it 
may  be  feirly  assumed  that  a  like  privilege  is  claimed  for  them  in  the 
alternative;  hence  this  proposition  comes  next  in  the  order  of  dis- 
cussion. 

The  Code  declares  tliatthe  "  privileges  which  extend  alike  to  mova- 
bles and  immxnmbleSj  are  the  following : 

"1.    Funeral  charges. 

"2.    Judicial  charges.  • 

"3.    Expenses  of  last  illness, 

**4.    The  wages  of  servants. 

"  5.    The  salaries  of  secretaries,  etc."    R.  C.  C.  3252. 

There  is  no  mention  made  of  "  supplies  and  provisions  "  as  in  R.  C. 
C.  3191,  cited  supra.  That  this  was  clearly  intended  by  the  Legislature 
in  adopting  the  Code,  will  appear  from  the  perusal  of  the  <^omparative 
provisions  found  in  R.  C.  C.  3253,  3160,  326().  Hence,  all  the  items  tin- 
der present  consideration,  except  the  remainder  of  attorney's  fees  in  ex- 
cess of  $265  90,  are  not  entitled  to  participate  in  the  proceeds  of  the 
sale  of  immovables. 

But,  if  this  were  not  so,  items  5,  16  and  17  are  not  entitled  to  partici- 
pate therein  because  they  do  not  come  within  the  provisions  of  R.  C.  C. 
3101,  or  3252. 

Taking  into  consideration  the  amount  of  the  inventory,  the  length  of 
time  during  which  the  succession  has  been  under  administration,  and 
the  work  which  the  attorney  for  the  administratrix  has  performed,  we 
are  disinclined  to  reduce  the  amount  of  $350  clauned  and  allowed,  as 
attorney's  fees.  Deducting  therelrom  the  amount  already  disbursed  to 
Mm  out  of  the  proceeds  of  the  sale  of  movables,  $265  90,  and  there  is 
remaining  due  on  that  score,  $34  10  to  be  withdrawn  from  the  proceeds 

of  the  sale  of  immovables. 

III. 

The  accountant  charges  herself  with  $3147  32,  and  claims,  as  due  the 
minors,  the  sum  of  $2070  65t,  with  vendor's  lien  and  mortgage,  as 
well  as  legjil  mortgage,  thus  absorbing  the  whole  of  the  six-year  note, 
above  mentioned  as  discounted ;  and  the  residue  of  $2818  (as  allowed 
thera^  on  tutor's  account)  is  allowed  with  legal  mortgage,  of  first  rank, 
and  to  be  prior  in  preference  to  opponent's  special  mortgage. 

Hence,  on  this  theory,  we  could  have  the  following  statement  of  ac- 
counts, viz : 
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To  amount  of  proceeds  of  real  estate $3,147  S2 

Cr. 

By  aiQonnt  paid  balance  of  attorneys'  fees f      84  10 

By  balance  due  minors 747  S^ 

By  amount  awarded  minors $2,070  65*— $2,902  10 

Balance  down $   245  22 

This,  of  course,  is  not  the  same  statement  as  is  furnished  in  the  ac- 
count, because  we  have,  in  the  preceding  paragraplis,  eliminated  several 
items  going  to  make  up  the  latter ;  but,  it  is  the  same,  with  those  it^ms 
included*. 

The  tlieory  of  the  accountant  is  that  the  amount  of  the  debt  due  the 
minors  is  $2818,  a«  shown  by  the  tutor's  homologat^^d  account,  and 
wliich  consists  of  the  following  items,  viz : 

1.  One-half  of  the  price  of  adjudication  of  the  community 

real  estate $1,750  00 

2.  One-half  the  price  of  abjudication  of  the  movables,  ditto. . .      290  00 

3.  One-half  of  the  value  of  a  stot^k  of  merchandise  on  hand  at 

their  mother's  death 1,000  00 

Total  amount .- $3,040  (K) 

Cr. 
By  one-half  total  debts 222  00 

Balance  due  minors $2,818  00 

Tlie  opponent  denies  the  correctness  of  tliis  statement,  in  several 
particulars,  viz : 

1.  That  there  was  any  such  stock  of  mercliandise  on  hand  in  187(5,  at 
the  death  of  Stephanie  Delannoville,  0.  Duhe's  first  wife ;  and,  if  there 
wa«,  there  is,  in  tlie  record,  no  sufficient  proof  of  its  existence. 

2.  He  contends  tliat  the  admiustratrix  is  chargeable  witli  the  full 
amount  of  the  proceeds  of  the  sale  of  the  real  estate,  $3230  instead  of 
$3147  32  5  and  insists  that  the  proper  way  in  which  to  re^ich  the  ea4th 
value  of  the  six  year's  note  of  $2,153  33S,  is  by  computing  the  interest 
due  thereon  at  8  per  cent^ci-  annum  from  the  date  thei^of,  December  2, 
1885,  to  the  date  of  filing  the  account,  December  2,  1888,  and  by  adding 
the  capital  and  interest  thereto.     This  he  claims  to  be  $516  84,  and  by 

lulding  this  to  $2153  33S,  we  have $2,670  17t 

To  this  add  the  ciish  payment  of. 1  ,(J76  66J 

And  we  have  the  sum  of $3,746  84 

as  the  net  proceeds  of  real  estate,  reduced  to  cash. 
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On  this  hypothesis  tlie  claim  of  the  minors  would  be  reduced  to 
11818,  and  this  statement  would  be  produced,  viz  : 

To  amount  of  proceeds  of  the  sale  of  immovables  reduced  to  a 

cost  basis $;},746  84 

Cr. 

By  amount  paid  minors $1 ,818  (K) 

By  amount  balance  attorneys'  fees 84  10 —  1,902  10 

Balance  down $1,844  74 

From  this  balance  opponent's  mortgage  debt  and  interest  could  be  en- 
tirely paid,  and  there  would  remain  a  surplus  to  be  distributed  among 
ordinary  creditors  of  the  succession  and  community. 

We  take  it  to  be  perfectly  clear  that  the  opponent's  second  proposition 
is  correct,  and  that  the  administratrix  was  without  right  to  discount  the 
811  years'  note  in  order  to  reduce  it  to  cash,  and  then  segregate  it  from 
other  accounts,  and  apply  it  to  the  minor's  claim,  notwithstanding  it  is 
secured  by  a  first  mortgage  on  the  property.  There  is,  in  law,  no  war- 
rant for  such  a  course  of  proceeding.  The  only  correct  course  to  be 
pursued  is  the  one  suggested  by  the  opponent's  counsel,  L  c,  to  compute 
the  interest  on  the  note  from  its  date,  to  the  date  of  filing  the  account, 
and  add  it  to  the  principal,  and  tiike  it  as  cash,  at  that  time,  and  deal 
with  it  accordingly. 

We  see  no  impropriety  in  its  being  treated  as  cash  by  the  administra- 
trix, in  making  a  settlement  with  the  tutiix,  iiiasmuch  as  the  terms  of 
the  sale  were  recommended  by  a  family  meeting,  the  proceedings  of 
wluch  were  duly  homologated. 

On  the  trial  of  the  account  and  opposition,  there  was  no  other  proof 
ofteretl  of  the  existence  and  the  value  of  the  stock  of  goods  and  mer- 
eliandise,  placed  at  $2000,  than  the  inventory  of  the  first  community, 
wliich  was  made  on  the  17th  of  February,  1883,  and  the  homologated  ac- 
count of  the  tutorship  of  Didie,  beaiing  date  January  5,  1885.  To  the 
introduction  of  same,  op])ouent  urged  sevenil  objections : 

1.  That  tlie  records  do  not  furnish  proof  of  the  clanns  of  the  minor 
against  the  tutor. 

2.  That  same  are  ex  parte  declarations  of  (x.  Duhe,  unsupported  by 
proof. 

3.  Tliat  the  judgment  homologating  the  tutor's  account  was  rendered 
w  parte  J  and  to  which  he  was  not  a  party,  and  by  which  his  rights  can- 
not be  affected. 

4.  That  said  judgment  is,  and  was  null  and  void,  and  of  no  effect,  be- 
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Althoufch  a  marrfai^c  between  uncle  and  niece  msky  have  Im^u  a  nulljtj%  at*  (^ntracted  in  viola- 
tion of  a  ]>n>hibitor>'  biw,  yet  it  will  pnxluce  le^ral  etfect^,  an  to  one  of  the  M|Mmiiea  and  tb« 
issue  of  the  marriage,  whi-n  such  spouse  acte<l  in  good  faith. 

Ttwtanieutary  dis)>ositioHs  by  which  the  testator  betiueatlis  the  usufnict  of  part  of  his  prop- 
erty to  one  iteiwin,  wisliinj^  it  to  continue  in  others  after  the  death  of  such  person,  and 
jrives  the  naked  ownership  of  such  part  and  the  full  ownership  of  the  rt^maiuder  of  his 
estate  to  another,  do  not  constitute  a  case  in  which  the  lej^ateos  are  charged  to  preserve 
for,  or  to  retunj  a  thing  to,  a  thinl  ]M>rHon,  nnd  do  not  contain  a  prohibited  substitution 
and  ftdei  commisnnn. 


A  PPEAL  from  the  Civil  District  Court  for  tlie  I*ariali  of  Orleans. 
A7w</,  J. 


A 


F.  J).  ChrHien,  F,  L.   UichanUon  and  Joseph   Lombard  for  Plaintiffs 
and  Appellees : 

Among  eoUatei-al  n*Iutions  mairiage  is  pmhibittsl  Is^tween  nude  and  niece.  C.  C.  Art.  05; 
C.  N.  161  to  162:  34  Ann.  270:  ir>  Ann.  342,  441. 

Art.  118  of  the  Civil  ('txie  has  no  application,  when  the  gtMsl  faith  is  clnim<«d  to  flow  from  an 
eiTor  of  law.  Jgnorantia  jvrx».  n^:.iinrm  exctt-tat  0.  C.  Aarts.  1112  and  1488,1840; 
Favard,  Vol.  3,  p.  — ;  Dalvlnoourt.  professor  of  the  law  fai'ulty  of  Paris,  Chap.  in.  p.  75, 
and  note  —  p.  114  ;  Anvt  de  la  conr  de  Colinar  du  14  juin  1838  ;  Marcade,  Vol.  I,  p.  522, 
No.  IT,  §  693,  Vol.  1,  p.  .'»24,  §  694:  DAgiU'ssau,  Vol.  IV,  p.  280;  Delvincomi,  Couw  dc 
Co<U'  Civil,  p.  144  under  title  of  page  75,  No.  2. 

When  the  uncle  and  niece  have  been  told  <»f  the  pn>hibition  of  the  law  to  a  marriage  lietween 
them  in  this  State,  and  they  le«ve  tlie  State  and  get  niarrit*d  in  an  a(\joining  State  where 
the  same  prohibition  exists,  and  immediately  return  to  their  State,  they  acted  in  fraud  of 
the  law  of  their  domicile,  and  cannot  claim  the  benefits  of  Art.  118  of  the  Code,  under  the 
pk«  of  ignorance  of  the  law.  Such  n  mairinge  is  null  in  Imth  States.  4  Ann.  375  ;  12 
Ann.  367. 

A  donation  made  in  view  of  a  futuiv  maniage  is  null  if  the  mairiage  never  takes  place  or  is 
declared  null.  C.  C.  Art.  2336,  ISJO,  IM't,  1740;  l.'>  Anna  505;  (.'.  N.  9:J2;  C.  C.  Art. 
1481:  10  K.  143;  2  Ann.  056. 

The  issue  of  a  mairiage  l>etweeii  uncb*  r.'.i  1  niece  iM'ing  an  incestuous  liastani,  under  the  law 
cannot  inherit  from  them.  ('.  C.  9!>t>:  C.  N.  762:  18  Ann.  .590.  Bastanl,  adulterous  or 
incestuous  children,  who  are  prohibit4Hl  by  law  from  inheriting  anything  more  than  mere 
alinumy.  cannot  take  pniperty  as  legatees.  Wheit*  i-hihlrcn  an*  pndiibited  by  law  from 
ii'wiving  property  as  heii-s.  they  cannot  n'ci'ivt;  as  legatees  by  hvst  will.  C.  C  14«8,  920  ; 
18  Ann.  590. 

(t,  a,  Breaujr,  A,  L.  Thsot  and  Jamen  LetjendrVy  contra  : 

1.  AVhero  the  marriage  was  contracted,  acconling  to  the  forms  of  law,  the  presumption  is  in 
favor  of  the  good  faith  of  the  parties,  (raines  vs.  New  ()rh*ans.  6  Wallace,  642 ;  McCaflV*»y 
vs.  Benson,  40  Ann.  14;  Mayniervn.  H.>:inet  et  al.,  DallozJur.  Gen.  1871,  Verbo  Manager 
5.  p.  260;  DalloECode  Annotc.  vol.  1,  p.  172. 

2.  (JihhI  faith  nipiirefl  by  Articles  117.  118,  may  result  from  an  error  of  law  as  well  aH  of 
fact.  Jotimal  du  Palais,  vol.  1  of  18:W.  pp.  77,  78 :  l)emoloml>e.  vol.  3,  p.  543 — 4  Ed.  A.  Du- 
nand.  1846:  A collas.  Manuel  de  Droit  Civil,  vol.  1.  p.  190;  R.C.  C.  117;  C.  N.  201.  202; 
Ernoof  vs.  Schuchart.  Journal  du  Palais,  vol.  J,  p.  78  (1858) ;  Preitrauenta  vs.  Moreaii. 
DallozJur.  (ten.  Deuxic^mepartie,  p.  80  (1849);  Delonue  vs.  Dame  Bnuiet,  Dallos  Jitr. 
(Jen.  2mc  pai'tie,  p.  218  (1854) ;    (iHuduis  vs.  Pierre  Gaudet,  Dallo^,  Jut.  Gen.  2me  partie. 
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pp.  73-4  (1880) ;  Aflfkir  Lebon,  Dallois.  Jur.  G^u.  2mepai-ti«,  p.  129  (1880) ;  Dec.  tb.  Lav. 
C.  P.,  Dallox  Jar.  Geu.  2ine  partie,  p.  189  (1881) ;  Meynier  vh.  Bounet,  above  quoted. 

3.  Where  a  marriage  haR  been  celebrated  according  to  the  r^uirenient«  of  the  hiw,  it  cannot 
be  treated  aa  having  never  existed  :  it  has  legal  existence^  with  all  it«  couaequences  nutil 
dijMolved  by  the  action  in  nnllity,  provided  by  the  law.  AcoUaB,  i)p.  181,  198,  190 ;  Demo- 
lombe.  vol.  3,  pp.  529.  530. 

4.  ^Vhere  death  haa  ended  the  relatiouH  aBaailed.  and  tlu^re  \n  no  longer  any  quention  but  the 
interest  of  the  survivor  or  of  the  children,  mhuIb  will  more  readily  validate  marriages. 
TooUier.  vol.  1,  pp.  35,  (H>8,  Ed.  Cotillon,  Paris. 

5.  CoUateralfl,  in  thin  matter  derive  all  their  rights  from  the  dece4Ui<Hl ;  ,aud  occupy  no  better 
position  than  he  does ;  he  conld  not  be  heard  to  allege  his  own  violation  of  the  law,  to  strip 
his  victim  and  child  of  the  beneficence  he  has  conferred,  to  enrich  himself.  Edwards  vs. 
Kdwards,  25  Ann.  201;  Kerwin  vs.  Ins.  Co..  35  Ann.  35. 

6.  The  will  in  favor  of  the  wife  is  valid  :  It  is  remtmerative  in  terms.  It  is  in  favor  of  one 
who  has  acted  in  good  faith.  It  is  not  in  favor  of  a  concubine ;  Article  1481  C.  C.  having 
no  relation  to  the  instant  case. 

'.  Donations  in  view  of  marriage,  fall  when  the  marriage  do<'s  not  take  place.  C.  C.  1750. 
Htre  the  marriage  did  take  place ;  it  existed  in  law  and  in  fact,  and  must  continue  to  so 
exist  nntil  dissolved,  if  ever,  by  suit :  the  institution  of  the  action  provided,  attests  its 
existence. 


Tbe  opiiiiou  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Romain  Buissi^re,  a  Frenclunau,  died  in  1887, 
leaving  a  will  by  wliicli  he  bequeathed  the  usufruct  of  part  of  his  estate 
to  his  wife  and  instituted  their  daughter  his  universal  legatee. 

He  left  tlire**  sisters  and  a  brother.  Two  of  the  former,  joined  by  the 
latter,  bring  this  action  to  annul  the  will  of  the  deceased,  on  the  giound 
of  the  nullity  of  his  marriage  and  the  consetiuent  illegitimacy  of  its  ott- 
.•'pring,  and  also,  because  the  will  contains  a  i)rohibited  substitution  and 
HiJei  eommMfnim. 

IJ. 

The  marriage  is  charge<l  with  nullity,  as  having  been  contracted  be- 
twe<^n  uncle  and  niece,  in  violation  of  the  prohibitory  law  of  both  the 
place  of  their  domicile  and  that  of  the  celebration. 

The  surviving  mfe,  individually  and  as  tutrix,  is  made  defendant, 
and  the  sister,  who  did  not  join,  is  made  a  party. 

Tlie  wife  contends  that  her  maniage  was  contracted  in  good  faith, 
stating  the  circumstances  under  which  it  took  place,  and  that  it  must 
puMiace  its  civil  effects  in  her  favor  an<l  in  that  of  her  child.  The  sister 
uilniits  the  vality  of  the  maniage  and  of  the  will. 

From  a  judgment  in  favor  of  plaintiffs  tliis  appeal  is  taken. 

Tlie  record  discloses  the  following  facts  : 

Ilfniiain  Bni.ssiere  was  a  Frenchman.  His  sister  and  her  husband, 
Moungoumet,  and  their  daughti^r,  Lucie  Adele,  were  French  citizens. 
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Romain  Buissi^re  gettled  ye^irs  ago  iu  Louisiana,  aiul,  in  1887,  return- 
ing home  from  a  trip  to  France,  brought  over  Avitli  him  liis  niece, 
Lucie  Ad^le,  and,  on  his  arrival  here,  placed  her  in  a  convent,  to  receive 
a  suitable  education.  Aft^er  she  had  h^ft  tlie  iuHtitution,  he  conceived 
the  idea  of  marrying  her.  The  father  and  mother  of  the  girl,  who  were 
in  France,  were  written  t4),  and  arrived  here  t4)  consider  and  determine 
the  matter.  The  question  to  be  solved  was  a  grave  one :  The  marriage 
of  an  uncle  an^l  a  niece.  So  much  so,  tliat  before  leaving,  the  opinion 
of  a  French  lawj'er  had  been  obtained,  which  was,  that  such  marriage 
could  be  legalized  in  France. 

After  their  arrival  here,  the  question  was  submitted  for  legal  advice, 
and  after  it  was  given,  Romain  Buissiere  and  Lucie  Ad*^Ie  Mougoiimet, 
who  was  then  a  minor,  left  the  State  and  went  to  Baj'  St.  Louis,  Missis- 
sippi, where  they  were  the  objects  of  the  ceremonies  of  mairiage,  in 
December,  1882.  They  subse<iuently  returned  home,  lived  publicly  and 
avowedly  as  husband  an<l  wife,  had  two  children,  onc^  of  whom  died, 
the  other  surviving  the  father. 

Under  tlie  circumstances,  it  is  urged  tliat,  as  tlie  marriage  of  an  uncle 
with  his  niece  was  x)roliibit<'d,  as  well  in  Louisiana,  as  in  Mississippi,  at 
the  date  of  the  celebration,  and  as  the  parties  knew,  constructively  and 
actimlly  of  such  prohibition,  the  nuirriage  which  was  solemnized  be- 
tween them,  wjis  contra<*ted  in  bad  faith  and  must  be  declared  barren  of 
all  effect. 

It  is  further  urged  that,  whether  tliey  knew  or  not  of  the  prohibi- 
tion, the  marriage  is  a  nullity,  because  tliey  cannot  be  jjermitted  to  plead 
ignorance  of  the  law  and  that  what  is  done  in  violation  of  a  prohibitory 
law,  is  null  and  produces  no  legal  effect,  as  parties  are  not  allowed,  by 
their  conventions,  to  derogate  from  the  same. 

This  is  no  doubt  the  general  rule  of  law  which  underlies  all  well  or- 
dained civil  governments,  as  a  matter  of  necessity,  for  the  preservation 
of  public  order  and  good  n^orals;  but  the  rule  is  not  so  emphatic  and 
peremtory  that  exceptions  may  not  exist  which  do  not  fall  within  its 
ban. 

Surely,  the  law  making  powtM-  had  the  right  to  nuike  exceptions,  and 
it  has  done  so,  iu  cases  of  m-irriugcs,  which,  however  made  in  deroga- 
tion of  prohibitions,  are  nevert'.*less  pormitted  to  produce  civil  effects, 
tvh^n  contracted  in  good  faith,  as  well  as  in  favor  of  the  spouseK,  or  of 
one  of  them,  as  of  the  issue  of  the  marriage. 

On  the  question:  Whether  the  defence  of  the  i(/noranve  of  the  tmr 
can  be  raised  and  julmitted,  iii  the  present  controversy,  much  haR  been 
ably  said  and  written  by  the  learned  counsel  representing  the  litii^ints ; 
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bttt  it  would  serve  no  useful  purpose  to  enter  into  a  discussion  of  the 
relative  merits  of  tlie  contention. 

The  matter,  long  mooted,  lias  been  thoroughly  considered  and  may 
now  be  deemed  as  finally  set  at  rest,  as  well  by  commentators,  as  by 
courts  of  justice. 

In  Prance,  from  which  our  legislation  mostly  derives,  the  plea  has 
lieen  allowed  and  sustained,  whenever  the  circumstances  warranted. 

Article  291  of  the  Napoleon  Code,  declares,  that  the  marriage,  which 
han  lieen  declared  null,  produces  nevertheless  civil  effects,  as  well,  as 
concerns  the  spouses,  aA  the  children,  when  contracted  in  good  faith. 

Article  202  of  the  same  Code,  provides  further,  that,  if  good  faith 
exists  only  on  the  part  of  one  of  the  si)ou8es,  the  marriage  will  produce 
civil  effects,  in  favor  only  of  that  spouse  and  of  the  children  born  of 
sacli  marriage. 

Articles  117  and  118  of  our  Revised  Code,  have  the  same  import  and 
are  substautial,  if  not  identically,  the  same. 

From  the  views  expressed  in  France  by  distinguished  commentators, 
a«  well  aA  from  the  opinions  thei-e  announced  in  some  ten  case,  it  ap- 
I>earn  that  it  is  now  a  recognized  and  established  privilege,  that  good 
faith  may  result,  as  well  from  an  errer  of  fair,  as  from  an  error  of  /«cf, 
and  that  the  parties,  conti*acting  marriage,  under  circumstances  from 
which  such  errors  arise,  are  entitled  to  the  relief  allowed  by  law.  Mar- 
cade  on  Art.  204 ;  Duvergier  TouUier  1,  No.  651,  note  a  j  Demolombe  3, 
357,  .>43,  et  seq.  -,  Aubry  &  Ran  5,  p.  46,  4  460;  Zachariae  1,  125  ;  Lau- 
rent 2,  n.  504  ;  Accolhis  1,  pp.  109,  181 ;  Paris  9  Mess  an  XIII,  pp.  38,  1, 
77;  18  Dec.  1837;  1938  p.  1,  78;  Limoges  25  Aout  1841,  p.  54,  1.  315;  5 
Jan.  1842,  also  1840;  Aix,  11  Mars  1858,  p.  58,  1082,  1860,  1871,  1880, 
and  authoritiei^  in  defendants^  brief. 

There  is  no  reason  why  this  humane  exposition  of  the  law  should  be 
•inestioned,  and  still  less,  why  we  should  nm  counter  it. 

We  therefore  adhere  to  it  and  hold  that  the  principle  ought  to  be  ap- 
plied to  the  instant  case,  and,  tlierefore  that,  if  circumstances  exist 
which  were  susceptible  of  inducing  the  belief  in  the  wife,  that  her  mar- 
riage with  her  uncle,  could  be  valid,  her  good  taith  must  protect  her  and 
her  innocent  ofifspring. 

It  ia  imi>ortant  to  bear  in  mind,  that  Romain  Buissiere  and  Lucie 
Adele  Mongoumet  w^ei^  French  citizens,  and  that  as  such,  they  had 
wjBie  knowledge  of  the  laws  of  their  country  on  the  subject  of  marriages 
Wcween  uncle  and  niece. 

The  law  of  France  (Art.  108,  N.  C),  in  this  respect,  is  like  our,  i)ro- 
bibitory ;  but  the  following  Article,  164,  which  is  not  found  in  our  Code, 
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declarcH  that,  nevertheless,  it  is  allowed  to  the  Emperor  (President  of 
tlie  Republic)  to  raise,  for  grave  reasons,  prohibitions  announced  agkinst 
marriages  between  the  uncle  and  the  niece,  the  aunt  and  the  nei>hew. 

The  evidence  in  tins  case  shows  that  Romain  Buissi^re  consulted  a 
vet4»ran  lawyer  who  once  occupied  an  important  position  on  tlie  Bench, 
t<mching  the  validity  of  his  contemplated  marriage  with  liis  niece,  and 
that  he  was  informed  tliat  altliough  in  Louisiana  the  marriage  was  for- 
bidden, it  would  be  valid  in  certain  States;  that  Buissi^re  approached 
another  attorney,  once  a  justice  of  the  peace,  and  at  tlie  time  a  clerk  of 
court,  and  also  a  notary  public,  who  drew  up  tlie  contract  wliich  was 
afterward  signed. 

Strenuous  efforts  were  made  to  show  that  Miss  Mougournet,  who  wa« 
a  minor  at  the  time,  accompanied  lum  in  every  instance,  and  that  she 
must  have  overheard  the  views  expressed  to  Buissiere  on  the  subject ; 
but,  whatever  the  testimony  be  in  this  regard,  it  has  not,  contradict-ed 
as  it  is  by  her  own  sworn  declarations,  left  in  our  minds  the  impression 
that  she  ac(iuired,  in  consequence,  the  knowledge  that  in  Louisiana  the 
proliibition  was  absolute.  So  that,  it  am  be  well  infen^4  that  while 
she  may  have  known  and  even  knew  of  the  existence  of  the  prohibition, 
she  remained  xinder  the  hontst  conviction  that  in  France  power  was 
lodged  somewhere  to  raise  the  impediment,  or  that  it  could  be  removed 
in  some  manner,  and  had  l>een  done  away  with. 

To  all  ai)pearances,  when  she  left  with  Buissiere  for  Tiay  St.  Louis, 
she  did  so  under  the  belief  that  Mississippi  was  one  of  the  States  in 
which,  as  the  counsellor  had  said,  a  maniage  between  uncle  and  niece 
could  be  legally  contracted,  and  that  such  marriage  could  l>e,  as  had 
l)een  stated  by  the  French  Lawyer,  legalized  in  Fnince.  • 

In  a  case  like  the  instant  one,  in  which  it  ai>pears  that  a  young  girl, 
still  a  minor,  brought  over  from  her  native  land  by  her  uncle,  assisted 
by  the  advice  and  presence  of  her  father  and  mother,  wiio  hjid  crossed 
the  ocean  for  the  puri)ose  of  attending  her  marriage,  pressed  by  that 
uncle  for  her  hand,  which  she,  in  good  faith,  consented  to  give  him,  was 
married,  occupied  and  eiyoyed  publicly  during  his  life,  the  staiu^  of  hi* 
legitimate  wife,  becoming  the  mother  of  two  children, — a  case  in  which, 
after  all  this  had  occured,  the  uncle  dies,  in  somewhat  relatively  inde- 
pendent circumstances,  leaving  a  will  in  favor  of  his  wife  and  child  and 
excluding  the  plaintiffs,  as  much  as  he  could  have  done  mthout  naming 
them  from  any  paiticipation  in  his  estate,  we  think  with  Toullier,  that 
the  status  of  both  the  widowed  mother  and  the  orphan  daughter,  such  as 
was  made  by  the  depai-ted  husband  and  father,  ought  not  to  be  dis- 
turlK'd  and  that  they  should  reap  all  the  civil  effects  which  a  niarria^e. 
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however  quetitionable  its  validity  may  have  been,  seciireft  to  one  of  the 
sjMmaea  and  to  the  issue,  when  contracted  in  good  faith.  Vol.  1,  x>.  304, 
|«r.  608. 

We  must  not  be  understood  as  holding  that  the  marriage  was  valid, 
for  surely  it  was  one  which  could  have  been  annulled,  as  contravening  a 
prohibitory  law. 

WHiat  we  decide  is  simply  that  however  much  it  could  have  been  an- 
diiIIhI,  it  is  one  of  those  marriages  which  though  null,  produces  never- 
theless civil  effects  because  contracted  in  good  faith,  although  that 
good  faith  may  lack  of  legal  foundation. 

II. 

We  think  that  the  charge  that  the  will  contains  a  prohibited  substitu- 
tion and  Julei  comnmsum,  is  not  tenable,  for  the  reason  that  it  does  not 
appear  that  the  legatee  of  the  usufruct  and  the  universal  legatee  were 
charged  to  preserve  for  or  to  return  a  tiling  to  a  third  x>erson.  R.  C.  C. 
IKO,  1.522. 

The  legacy  of  the  usufruct  to  the  wife  is,  as  to  its  quantum j  graduated 
by  circumstances  to  extend  over  one-half,  or  one-fourth,  of  the  testator's 
property,  and  the  universal  legacy  covered  the  entire  remaining  prop- 
erty, absolute  ownerslup  and  enjoyment  of  one-half  and  the  naked 
ownership  of  the  other  half,  susceptible  of  increase  by  enjoyment  of 
iialf  thereof  or  one-fourth  of  the  whole,  in  certain  contingencies,  un- 
nect^ssary  to  mention. 

The  fact  that  the  testator  has  expressed  the  desire  that  after  the  death 
of  his  wife  certain  nephews  and  nieces  of  his,  or  their  descendants, 
«hoald  enjoy  the  like  usufruct  is  of  no  moment.  If  unwarranted  by 
law,  it  must  sunply  l>e  reputed  as  unwritten  (R.  C.  C.  1519),  and  in  any 
event,  it  does  not  impair  the  validity  of  the  disposition  of  usulruct  in 
favor  of  the  widow.     31  Ann.  456. 

The  views  above  expressed  relieve  us  from  tlie  necessity  of  passing  on 
the  pk*a  of  estoppel  set  up  by  the  minor  and  tutrix  and  on  other  matters 
nrged  by  the  plaintifis  which  constitute  none  but  conolaries  to  their 
fnndamental  propositions. 

We,  therefore,  conclude  that  the  widow  and  child  are  entitled  to  the 
relief  sought  by  them. 

It  is,  therefore,  ordered  and  adjudged  that  tlie  judgment  of  the  lower 
eourt  he  reversed,  and  it  is  now  ordered  and  decreed  that  there  be 
judgment  in  favor  of  the  defendant*,  rejecting  plaintiiiV  demand  with 
^twts  in  both  courts. 
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Concurring  Opinion. 

Fenner,  J.  I  accept  tlie  conclusion  announced  in  the  French  juris- 
prudence and  not  contradicted  by  any  contrary  abjudication  in  this 
State  that  the  good  faith  which  gives  civil  effects  to  marriages  otherwise 
null,  may,  in  certain  cases,  arise  from  error  of  law  as  well  as  from  error 
of  fact. 

In  such  case,  however,  the  error  of  law  must  possess  two  qualities  : 

1.  It  must  be  actual. 

2.  It  must  be  excusable. 

Great  caution  and  strictness  should  be  exercised  in  admitting  such 
pretensions. 

Yet,  in  the  language  of  Touilier,  the  question  of  good  £aith  vel  nan,  in 
such  a  case,  "  presents  always  a  question  of  fact,  for  the  solution  of 
which  the  judge  must  consider  the  particular  circumstances  of  each  case 
and  especially  the  condition  of  the  spouses." 

In  appreciating  the  facts  of  this  case  the  majority  of  the  court  con- 
cludes that  the  wife  was  actually  ignorant  of  the  law  and  that  her 
ignorance  was  excusable.  I  do  not  find  tliat  the  learned  judge  a  quo 
announced  a  different  conclusion  on  the  facts.  His  opinion  was  based 
exclusively  on  the  principle  that  error  of  law  cannot  be  the  basis  of 
good  faith. 

While  the  evidence  is  not  altogether  satisfactory  to  my  mind,  yet,  con- 
sidering the  finding  of  my  brethren ;  the  minority  and  sex  of  the  party  j 
her  ignorance  of  the  English  language ;  her  nativity  in  France  where 
such  marriages  may  be  legalized ;  her  recent  arrival  in  this  country ; 
her  seclusion  in  a  convent ;  her  subordination  to  the  man  who  manied 
her  who  was  greatly  her  senior,  and  to  whose  charge  and  protection  she 
had  been  confided ;  the  approval,  advice  and  participation  given  hy  her 
parents  to  the  marriage ;  and  the  fact  that  the  marriage  no  longer  exists 
and  no  public  interests  are  involved  conflicting  with  those  of  the  mother 
and  her  innocent  offspring,  I  find  strong  circumstances  going  to  make 
the  case  pecidiar  and  exceptional  and  robbing  it  of  serious  danger  as  a 
precedent. 

I  feel,  therefore,  that  I  can  concur  without  opening  the  door  for  the 
ready  admission  of  such  defenses  and  with  the  ftill  warning  that  I  shall 
not  recognize  them  in  future  cases  except  when  attended  by  such 
peculiar  circumstances  or  others  equally  strong. 


No.  10.310. 
Nicholas  Moniotte  vs.  F.  0.  Likux,  Administrator,  et  als. 

An  original  transaction  purixirting,  on  the  face  of  the  papers,  and  the  appearance  of  mattero, 
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to  be  a  sale  d  r&nUri,  wherein  it  is  stipulated  that  in  case  of  failure  of  redemption  within 
the  time  s|)ecifled,  the  ownership  of  the  property  shall  vest  irrevocably  in  the  purchaser, 
passes  the  fee  absolutely  to  the  hitter,  where  the  property  is  not  thus  redeemed  and 
where^  after  the  delay  has  expired,  the  purchaser,  to  the  knowledge  of  the  vendor  who  re- 
mains silent,  treats  the  property  as  his,  borrowing  money  and  securing  the  loan  by 
mortgage  upon  it. 
For  having  exercised  rights  vested  in  him  by  the  very  terms  of  the  contract,  the  purchaser 
cannot  be  held  liable  in  damages. 

APPEAL  from  the  Fifteenth  District  Court,  Parish  of  Point  Conpee. 
Semple,  J. 


O.  O.  dt  A,  Frovoaty  and  Thomas  Hewes  for  Plaintiff  and  Appellant  : 

Redeemable  sales  unaccompanied  by  delivery^  and  the  considerations  of  which  are 
inadequat«,  will  be  treated  by  courts,  without  sufficient  evidence  to  the  contrary,  as 
contracts  for  which  the  thing  nominally  stands  as  security,  and  nothing  else.  Howe  vs. 
PoweU.  40  Ann.  307  ;  Collins  vs.  Pellerin,  5  Ann.  99. 

The  contemporaneous  lease  by  the  vendee  to  the  vendor  is  especially  noteworthy  and 
decisive.  Journal  du  Palais,  Rep.  vo.  Contrat  Pignoratif ;  Proplong  on  Sales,  Vol.  2, 
p.  329. 

The  prescription  applicable  to  actions  for  damages  ex  contractu  is  ten  years.  Louque,  p. 
503 ;  Hennen,  p.  1217. 

Default  is  unneoe«sar>'  where  the  violation  of  the  contract  is  active,  and  where  perform- 
ance has  become  impossible  by  the  act  of  the  defendant.  Laloire  vs.  Wiltx,  28  Ann.  329 ; 
Marchesseau  vs.  Chaffe,  4  Ann.  24. 

The  measure  of  the  damages  is  the  sum  of  the  expenses  necessarily  incurred  by  plaintiff 
to  put  things  in  the  situation  in  which  thej'  would  Iiave  been  if  defendant  had  fulfilled 
his  contract.    Ibid. 

L,  B.  Claiborne  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  pUiintiff  appeals  from  a  judgment  rejecting 
his  claim  in  damages  against  the  succession  of  P.  Deplaignes,  for  injury 
stated  to  liave  been  sustained  in  consequence  of  a  breach  of  contract  by 
the  latter. 

The  record  discloses  the  following  facts : 

In  1877,  plaintiff  executed  in  favor  of  Dejjlaignes  an  act  pui*portiug  to 
be  a  sale  d  rhnire  of  certain  real  estate,  for  $2251  30  cash,  reserving 
to  himself  the  right  of  redemption  within  a  delay  expiring  on  January 
1, 1883,  and,  in  default  of  such  exemption,  vesting  ownersliip  in  De- 
plaignes. 

On  tlie  same  day,  Deplaignes  leased  the  property  to  Moniotte  for  $180 
per  anntim,  during  said  term,  on  certain  conditions. 

Both  acts  were  duly  recorded  on  the  day  of  their  execution. 
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The  day  allowed  for  redemption  went  by,  the  debt  remaining  unpaid. 

On  tlie  12tli  of  December,  1885,  Deplaignes,  treating  the  property  as 
hift,  l>orrowed  from  the  police  jury  of  the  parish  of  Pointe  Coupee, 
$3900,  payable  at  his  death  only,  proinded  the  conventional  eight  per 
cent  interest  agreed  on  was  regularly  paid  annually,  securing  payment 
by  mortgage,  on  the  property,  the  act  being  duly  recorded  shortly  after 
its  date. 

On  Deplaignes'  failure  to  comply  with  his  obligation  to  pay,  the  police 
jury  seized  the  property  which  was  adjudicati^d  to  it  for  $4565,  at  the 
sheriff's  sale,  on  February  4th,  1888,  some  three  months  after  De- 
plaignes' death. 

On  the  6th  of  August,  following,  considering  that  his  title  to  the 
property  had  been  thus  divested  and  had  passed  to  the  police  jury, 
Moniotte  purchased  the  property  from  that  body,  for  the  price  of 
$5565,  which  represented  the  claim  sued  on,  against  Deplaignes,  in  capi- 
tal, interest  and  costs.  The  purchase  price  was  settled  as  follows: 
$1000  cash,  and  the  rest  secured  by  privilege  and  mortgage,  payable  at 
Moniotte's  death,  j)rori(Z«(J  he  would  pay  regularly,  each  year,  the  con- 
ventional eight  per  cent  interest  stipulated  in  the  act. 

Moniott<e,  who  was  in  possession  of  the  property  prior  to  the  sale  A 
rSmSri  to  Deplaignes,  continued  so,  as  tenant  at  lea^t,  up  to  the  institu- 
tion of  this  suit. 

Claiming  to  have  paid  $2031  in  part  satisfaction  of  the  $2251  30,  l>e- 
fore  the  expiration  of  the  period  of  redemption,  Moniotte  now  contends 
that  by  the  wrongful  acts  of  Deplaignes  in  mortgaging  the  property 
and  in  suffering  it  to  be  seized  and  sold  and  purcliased  by  the  police 
jury,  he  has  been  damaged  to  the  full  amount  of  the  difference  between 
his  debt  to  Deplaignes  and  the  sum  at  wliich  he  reacquired  the  property, 
viz :  some  $2156. 

The  defences  set  uj)  are :  the  pleas  of  prescription  of  one  year,  want 
of  tender,  and  next,  the  general  issue,  followed  by  a  special  denial  of 
any  partial  payments,  the  assertion  of  former  ownership  and  the  justifi- 
cation of  consequent  acts  and  doings,  as  owner. 

The  pleas  of  prescription  and  want  of  tender  were  overruled  and,  on 
the  merits,  the  court  gave,  in  favor  of  defendants,  the  judgment  now 
brought  up  for  review. 

It  cannot  be  claimed  that  the  original  transaction  between  Moniotte 
and  Deplaignes  does  not  bear  on  its  face  all  the  chamcteristics  essential 
to  constitute  a  valid  sale  a  rem  ire. 

The  intent  of  the  parties ;  the  price  paid  cash ;  the  possession  de- 
livered to  the  purchaser ;  the  stipulation  of  the  right  of  redemption ; 
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the  irrevocable  forfeiture  of  all  title  to  the  ownershij)  of  the  propei-ty  in 
case  of  failure  to  redeem  it  within  the  prescribed  delay ,  the  overt  acts 
of  Deplaignes,  after  the  tenn  of  redemption  had  passed  away ;  the  debt 
remaining  unpaid,  even  if  part  payments  have  been  made  j  his  treating 
the  property  as  his  own,  his  mortgaging  it  to  secure  a  loan  made  to  him ; 
tlie  knowledge  of  those  acts  of  Deplaignes  by  the  plaintiff,  his  silence 
and  inaction,  and  his  purchasing  the  property  from  the  police  jury;  the 
utter  faOure  of  the  plaintiff  to  show  the  reverse ;  all  tend  to  show  that  the 
original  ti-ansaction  was  what  it  purported  to  be,  a  sale  d  r4m6r4,  and 
that  the  action  brought  by  Moniotte  after  Deplaignes'  death,  at  a  time 
when  his  testimony  could  not  be  given,  his  mouth  being  sealed  in  death, 
is  one  wluch  courts  of  justice  will  frown  upon  with  great  suspicion  and 
discountenance  by  all  legal  means. 

The  inference  is  irresistible  that  Deplaignes  acquired  title  to  the 
ownership  of  the  property,  and  that  he  had  the  right  to  represent  him- 
self as  he  did,  as  the  owner  of  it,  to  borrow  money  and  to  secure  the 
loan  by  mortgage  on  it. 

Having  exercised  those  rights  expressly  conferred  by  the  contract,  he 
could  not,  neither  can  his  succession  or  his  heirs,  be  held  responsible 
for  any  injury  which  the  plaintiff  may  have  in  consequence  sustained. 
Such,  if  it  exist,  could  only  be  damnum  ahsqe  injuria. 

This  case  does  not  come  within  the  scope  of  the  ruling  in  Howe  vs. 
Powell,  40  Ann,  307,  relied  upon  by  the  plaintiff;  but  rather  fully  within 
the  purview  of  those  in  Levy  vs.  Ward,  32  Ann.  784 ;  Jackson  vs. 
Lemle,  35  Ann.  856;  Lawler  vs.  Cosgrove,  39  Ann.  488,  and  Davis  vs. 
Citizens'  Bank,  lb.  523,  an  application  of  wliich  justifies  the  conclusion 
reached  in  the  present  controversy. 

It  becomes  unnecessary,  from  this  standpoint,  to  consider  the  pleas  of 
prescription  and  want  of  tender,  set  up  by  defendants. 

Judgment  aflinued. 

No.  10,326. 
FiiiST  National  Bank  of  Natchez  vs.  A.  Moss  and  Co.  et  ax.,  \l  '% 

49    943 

The  writ  of  attachment  is  a  hartih  remedy,  and  it  will  not  be  snatained  unless  the  mle«  of  — 

law  which  authorize  it  have  been  Htrictly  complied  with.  12i      7^ 

The  remedy  by  attachment  does  not  embrace  ctiaes  of  prospective  conditional  and  contingent  

liability ;  it  must  be  confined  to  caaes  whore,  in  addition  to  the  other  i*equiMito  circum- 
stances, there  is  an  exUting  debt,  although  the  period  of  its  payment  hsA  not  arrived. 
Therefore  an  attachment  will  not  be  maintained  against  the  property  of  the  drawer  of  a 
bill  of  exchange,  before  it«  maturity,  although  the  acceptor  has  been  attached  and  has  be- 
come Insolvent  before  the  attachment,  for  until  maturity  the  drawer  is  not  the  uncondi 
tional  debtor  of  the  holder. 


41    227 
46    484 
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The  acceptiuice  of  the  drawee  is  prima  facie  proof  that  the  drawer  had  the  ri|;ht  to  draw. 

An  attachment  must  stand  or  fall,  acconling  to  the  state  of  fact«k  existing  at  the  date  of  its 
issuini;,  and  cannot  be  cured  hy  a  subsequent  event. 

The  state  of  facts  must  be  test«d  by  the  pleadinj^s  as  made  at  the  date  of  the  attachment, 
when  the  motion  is  to  dissolve  on  the  face  of  the  papers. 

Defective  pleadings  cannot  be  cured  by  amendments,  after  issue  Joined,  which  contain  sub- 
stantial avennents  not  set  forth  in  original  pleadings. 


j^  PPEAL  from  the  Ninth  District  Court,  Parish  of  Tensas. 
Young,  J. 


A 


8.  L.  EUim  and  Lu^  <&  LemU  for  Plaintiff  and  Appellant : 

1.  An  affidavit,  in  which  the  creditor  swears  to  the  existence  of  the  debt  sued  on,  and  which 
alleges  the  Codal  grounds,  is  sufficient.    C.  P.  237  to  243. 

2.  An  averment  that  defendant  Is  indebted  upon  a  bill  alleges  possession  and  ownership  in 
plain tiir.    18  Ann.  554. 

3.  Where  attachment  issues  under  C.  P.  287,  the  character  of  indebtedness,  which  the  affi- 
davit alleges  to  exist,  can  be  set  up  In  the  original  and  amended  petitions. 

4.  Where  the  drawer  of  a  bill  has  no  funds  in  the  hands  of  a  drawee,  to  meet  the  payment  of 
the  bill,  the  drawer  is  unconditional!}*  bound,  and  notice  of  dishonor  is  not  necessary.  1 
X.  S.  215;  3  N.  S.  147  ;  12  La.  386;  12  R.  231;  14  Ann.  489 ;  11  Ann.  269 ;  22  Ann.  484;  25 
Ann.  562;  Daniels  on  negotiable  instruments,  Vol.  2,  Sec.  1082,  p.  125;  2  How  483. 

5.  Where  the  drawer  and  drawee  firms  have  common  members,  presentment  and  notice  of 
dishonor  not  necessarj*.  Daniels  on  negotiable  instrumcnt«.  Vol.  2,  Sec.  1086;  Randolph 
on  commercial  paper,  Vol.  3,  Sec.  1203. 

6.  The  issnes  discussed  have  not  been  raised  and  should  not  be  considered. 

7.  When  plaintiff  alleges  that  the  drawer  had  no  funds  to  meet  the  bill,  an  excuse  for  non- 
presentment,  etc.,  is  made  out,  and  if  there  are  qualifying  circumstances,  which  would 
give  the  drawer  the  right  to  exact  payment  of  the  bill  such  as  being  accommodation, 
drawer,  keeping  open  account  and  the  like ;  such  are  defences  which  must  bo  urged  by 
the  drawer,  as  they  are  peculiarly  within  his  knowledge.    Daniels,  Vol.  2,  Sec.  1084. 

0.  J.  <&  J»  8.  Boatner  for  Defendants  and  Appellees : 

The  petition  and  affidavit  on  which  an  attachment  is  issued  must,  in  order  to  maintain  the 
writ^  contain  positive  and  unambiguous  allegations.  Nothing  must  be  left  to  inference. 
11  Ann.  622. 

The  Code  of  Practice,  in  prescribing  the  conditions  on  which  an  attachment  may  issue,  re- 
quires something  more  tlian  the  pri»ia  facie  allegations,  which  suffice  for  the  petition  itself 
uid  a  Judgment  thereon.    lb. 

An  att«chment  will  not  lie  against  the  drawer  of  a  bill  of  exchange  in  favor  either  of  the  ac- 
ceptor or  endorser.  Neither  is  his  creditor,  in  the  sense  of  the  law.  The  right  of  the 
creditor  must  be  absolute,  and  not  dependent  upon  any  conditions.  C.  P.  242 ;  Reed  vs. 
Walr,  2  Ann.  1498 ;  3  H.  510 ;  13  Ann.  .')36 ;  0  Ann.  526 ;  14  L.  64;  5  R.  449. 

No  attachment  will  lie  against  the  drawer  of  an  unmatured  bill  of  exchange.  His  obligation 
to  pay  is  not  proved  by  conditions.  The  debt  for  which  an  attachment  lies  must  be 
absolute.    10  Ann.  498. 

When  the  drawer  of  a  bill  of  exchange  Ims  funds  in  the  hands  of  the  drawee,  or  reasoimble 
ground  to  expect  acceptance  and  payment,  he  is  entitled  to  the  rights  of  a  drawei'  in  good 
faitli,  and  his  liability  is  purely  contingent.  9  La.  128;  19  La.  370;  12  R.  132;  3  Ann. 
385;  11  Ann.  269;  12  Ann.  585;  22  Ann.  84;  26  Ann.  154,  472-689. 
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Tho  acceptance  of  a  bill  of  exchange  is,  in  the  absence  of  any  allegation  of  fraud  or  collosion, 
conchisive  of  the  drawer's  right  to  draw.  Daniels'  Negotiable  Instruments ;  Parsons' 
Notes  and  Bills,  Vol.  I,  Sec.  3,  and  cases  tiiere  citml. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  plaintiff  corporation  is  appellant  from  a  judgment 
which  dissolved,  on  motion  and  on  the  face  of  the  papers,  a  writ  of  at- 
t4ichment  sued  out  by  the  bank  against  the  defendants  on  September 
23,  1887,  on  a  claim  of  $7350. 

The  writ  was  obtained  on  an  affidavit  miide  by  the  bank's  agent,  fol- 
lowed by  a  petition  filed  on  the  next  day. 

The  averment  in  the  affidavit,  on  which  the  crucial  point  of  discussion 
in  the  present  appeal  hinges,  is  in  the  following  words : 

"  Affiant  deposes  that  he  is  the  attorney  and  agent  of  said  corpora- 
tion }  deposes  further,  that  the  commercial  firms  of  Chas.  Moss  &  Co., 
and  Hart  wig  Moss  &  Co.,  and  Chas.  Moss,  Hartwig  Moss  and  William, 
Moss,  are  justly  and  legally  indebt<^d  to  the  said  First  National  Bank  of 
Natchez,  of  which  Joseph  F.  Foard  is  president,  in  the  sum  of  $7350, 
with  legal  interest  from  due,  on  drafts  drawn  by  Hartwig  Moss  &  Com- 
pany, on  Chas.  Moss  &  Co.,  and  accepted  by  Chas.  Moss  &  Co." 

In  the  ]K»tition  which  was  filed  on  the  next  day,  in  which  plaintiff 
prayed  for  a  moneyed  judgment  against  both  firms  as  well  as  against 
the  individual  members  thereof,  the  board  made  the  following  additional 
averments  which  have  a  direct  beaiing  on  the  issue  to  be  herein  dis- 
cussed :  that  the  amount  of  the  claim  sued  on  was  represented  by  thi-ee 
drafts  maturing  respectively  on  October  30,  1887,  on  November  18th,  on 
November  26th,  and  on  December  4th  of  the  same  year,  and  further, 
"  that  Hartwig  Moss  &  Co.,  are  composed  of  Hartwig  Moss,  Charles 
Moss,  and  William  Moss,  and  said  Charles  Moss  &  Co.,  are  composed  of 
Chas.  Moss  and  Hartwig  Moss,  and  that  said  Chas.  Moss  and  Hartwig 
Moss,  in  both  firms  are  the  same  persons.  Plaintiff  avers  further  that 
said  Chas.  Moss  &  Co.  liave  failed  and  been  attached  in  St.  Louis,  Mis- 
s(mri,  and  will  not  meet  and  pay  said  (b*afts  and  acceptances.  Plaintiff 
further  avers  that  said  Hartwig  Moss  &  Co.  have  not  now  and  did  not, 
at  time  of  drawing  said  drafts  have  any  funds  with  Charles  Moss  &  Co. 
to  meet  the  payments  of  said  drafts." 

The  motion  to  dissolve  was  grounded  as  follows : 

1.  Insufficiency  of  the  affidavit. 

2.  Prematurity  of  the  suit. 

Under  the  views  which  we  have  taken  of  the  controversy,  we  shall 
confine  the  discussion  to  the  second  ground  of  the  motion. 
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Conceding',  tlierefore,  but  only  for  the  sake  of  the  argument,  that  the 
affidavit  and  the  averments  of  the  petition  filed  on  the  succeeding  day, 
taken  together,  were  sufficient  to  show  the  fact,  warmly  contested  by 
the  defendants,  that  the  bank  was  properly  alleged  to  have  been,  at 
that  time,  the  holder  and  owner  of  the  drafts  sued  on,  we  have  reached 
the  conclusion  that,  at  the  time  of  suing  out  its  attachment,  the  bank 
was  not  the  absolute  unconditional  creditor  of  the  defendants,  within  the 
requirements  of  the  law  on  attachments  as  expounded  in  jurispnidence* 

It  appejirs  from  the  pleadings  above  referred  to,  that  neither  of  the 
di'afts  had  yet  reached  maturity,  and  that  no  demand  had  been  made  on 
the  drawee  or  acceptor,  and  that  of  course  no  notice  of  the  dishonor  of 
the  drafts  could  possibly  have  been  given  to  the  drawers.  Now  it  is  an 
elementary  principle  in  commercial  law  that  the  drawer  of  a  bill  of  ex- 
change or  draft  is  not  unconditionally  a  debtor  on  account  of  the  same, 
his  status  a«  a  debtor  depending  upon  a  subsequent  event,  which  is  the 
failure  of  the  drawee  to  y}ay  the  same,  followed  by  jiroper  notice  thereof. 

We  note  the  exception  to  the  general  rule,  invoked  by  plaintiff's 
counsel  and  which  is  to  the  effect  that  the  drawer  is  not  protected  by 
that  nile  if  it  appears  that  he  had  no  funds  in  the  hands  of  the  dmwee, 
and  that  he  had  no  right  to  draw  on  him. 

But  the  averments  in  their  pleadings  include  but  one  of  the  elements 
which  characterized  the  exception. 

They  aver  that  the  drawing  tinn  had  no  funds  in  the  hands  of  the  ac- 
cepting firm,  but  they  go  no  further;  they  do  not  allege  that  the  drawer 
had  no  right  to  draw. 

The  inference  which  they  seek  to  d.»rive  from  the  allegation  of  the 
want  of  funds,  that  the  drawer  had  no  right  to  draw,  is  met  by  two 
other  and  distinct  allegaticms  in  their  petition,  which  are  to  the  effect 
that  the  drafts  were  accepted  by  the  drawees,  and  that  the  two  members 
of  the  St.  Louis  firm,  the  acceptors,  were  also  members  of  the  Louisiana 
firm,  the  drawees. 

The  irresistible  inference  is  that  finns  thus  composed  would  have  the 
right  to  draw  on  each  other,  independently  of  the  decisive  fact  that  the 
drafts  had  been  accepted. 

The  only  other  averment  relied  on  by  pL'iintiff  to  hold  the  defendants 
as  unconditionally  liable  on  the  drafts  at  the  date  of  attachment,  is  the 
jdlegation  that  the  acceptors  had  failed  and  had  been  attached  in  St. 
Louis,  and  tliat  they  would  not  pay  said  acceptances. 

But  under  the  rules  adopted  in  jurisprudence,  that  circumstance  is 
not,  of  itself,  sufficient  to  fix  before  maturity  the  liability  of  the  ib*awer 
who  might  make  special  aiTangements  for  the  payment  of  his  bill  at  the 


NEW  ORLEANS,  MARCH,  1889.  231 

National  Bank  vh.  Moss  Sc  Co.  et  al. 

time  and  place  that  it  would  become  due  and  exigible.  Denegre  vs. 
Milne,  10  Ann.  328. 

Before  the  maturity  and  the  dishonor  of  the  draft  the  acceptor  is  the 
only  unconditional  debtor  of  the  holder  of  the  instrument,  and  in  such 
a  case  the  drawer  occupies  the  position  of  an  endorser  of  a  promissory 
note,  whose  liability  on  the  note  is  fixed  by  the  failure  of  the  maker  to 
meet  it«  payment,  after  demand  and  proper  notice.  It  could  not  be  even 
contended  that  in  case  of  the  failure  or  insolvency  of  the  maker  the  en- 
dorser would,  ipso  facto,  become  unconditionally  liable  on  the  instru- 
ment.   5  Rob.  449,  Harrod  vs.  Burgess. 

It  has  been  held  in  jurisprudence  that  the  accommodation  acceptor  of 
a  draft  could  not  proceed  by  attachment  against  the  drawer,  who  had 
in  the  meantime  failed,  before  the  maturity  of  the  draft  and  before  pay- 
ing and  taking  it  up,  because  the  acceptor  was  liimself  the  debtor  of  the 
holder,  and  not  yet  the  creditor  of  the  drawer.  Read  vs.  Wan,  2  Ann. 
498;  Shannon  vs.  Langhorn,  9  Ann.  52G;  Price  et  al  vs.  Rislej-  et  al,  13 
Ann.  526;  Johnson  vs.  Flanagan  et  al,  26  Ann.  689. 

It  takes  no  argument  to  show  that  the  circumstances  imder  which  an 
acceptor,  who  is  absolutely  bound  on  the  pax>er  to  the  holder,  will  be 
denied  the  right  of  prote<*ting  himself  in  advance  of  payment  by  attach- 
ing the  drawer's  property,  will  operate  as  a  more  efficient  bar  against  a 
similar  action  by  the  holder  against  the  drawer  who  is  only  a  conditional 
debtor  on  account  of  the  draft,  his  indebtedness  being  dei>endent  on  the 
failure  of  the  acceptor  to  meet  payment. 

In  Denegre  vs.  Milne,  10  Ann.  324,  the  holder  of  a  draft,  in  which  ac- 
ceptance had  been  waived,  proceeded  by  atfeichment  against  the 
drawers,  before  maturity,  on  the  gi-ound  that  the  latter  had  failed  and 
were  ijisolvent,  and  the  writ  of  attachment  was  on  motion  dissolved  by 
the  court,  on  the  ground  that  "  the  remedy  by  attachment  does  not  em- 
brace cases  of  prospective  conditional  and  contingent  liability ;  it  must 
be  confined  to  cases  where,  in  addition  to  the  other  requisite  circum- 
stances, there  is  an  exist hiff  debt,  although  the  period  of  it«  payment  has 
not  yet  arrived.  Therefore,  an  attachment  will  not  be  maintained 
against  the  proi)erty  of  the  drawer  of  a  bill  of  exchange  until  its 
maturity,  although  he  may  have  suspended  payment  before  the  attiich- 
ment,  for  until  maturity  the  drawer  is  not  the  unconditional  debtor  of 
the  holder." 

In  that  case  the  court  laid  down  the  follo\\ing  wise  and  emphathic 
doctrine : 

"  An  attachment  must  stand  or  fall,  according  to  the  state  of  facts,  ex- 
isting at  the  date  of  its  issuing,  and  cannot  be  cured  by  a  subsequent 
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event."    Quoting  Blanchard  V8.  Grouftset,  I  Ann.  98  j  Bla<»k  vr.  Zacliary, 
3  Howard,  510. 

Conceding  the  legal  foundation  and  the  correctness  of  that  rule, 
phuntiff's  counsel  object,  however,  to  tlie  attempt  of  their  opponents  to 
test  the  condition  of  things  at  the  date  of  the  attachment  exclusively  by 
their  affidavit  and  by  their  petition  filed  the  next  day,  to  the  exclusion 
of  an  amended  petition  filed  by  them  on  January  tlie  19th,  1888,  and 
they  press  that  petition  to  our  consideration  on  this  appeal. 

Tlie  motion  to  dissolve  was  filed  on  the  8th  of  November,  1887,  and 
X>lalntiff^s  right  to  its  attachment  was  theief<n-e  at  issue  when  the 
amended  petition  was  filed.  It  thence  follows  that  it  cannot  be  con- 
sidered, if  it  contains  any  substantial  averment  on  the  issue  t>f  the  at- 
tachment which  was  not  to  be  found  in  the  original  petition. 

By  reference  to  the  latter  it  will  ajipear  that  neither  of  the  drafts  had 
matured,  at  the  dat^  of  attachment  or  of  the  filing  of  the  petition,  while 
in  the  amended  petition  it  is  distinctly  alleged  that  all  four  of  the  cb*aft« 
had  matured,  that  they  had  been  jiresented  for  payment,  and  that  they 
had  been  duly  protested  for  non-payment.  The  state  of  things  thus 
disclosed  is  as  widely  different  from  the  position  contained  in  the 
original  pleadings  as  light  differs  from  darkness.  In  other  words,  every- 
thing which,  under  law  and  jurisprudence,  was  lacking  to  justify  the 
proceedings  by  attachment  in  the  original  pleadings,  is  su])plied,  by  the 
lapse  of  time  and  by  the  happening  of  subse(pient  events,  through  the 
proiM)sed  amended  petition.  Of  course  the  defendants  reserved  a  bill 
from  the  ruling  of  the  judge  in  allowing  this  supplemental  petition. 
From  the  very  nature  of  things  the  events  and  proceedings  therein  de- 
scribed, would  not  have  a  retroactive  effect,  so  as  to  make  it  appear,  on 
the  2*3rd  of  September,  that  maturities  to  occur  in  October,  Noveml)er 
and  December  following,  had  already  taken  place.  To  argue  against 
the  allowance  of  such  amended  ])leadings  under  the  restrict^'d  issue  to 
l>e  herein  discussed  is,  after  all,  labor  to  prove  a  self-evident  proposi- 
tion.    Hart  vs.  Bowie,  34  Ann.  325. 

Had  the  state  of  facts,  disclosed  in  the  amended  petition,  been  accom- 
plished facts,  and  properly  averred  at  the  time  that  the  attachment 
issued,  of  course  the  present  controversy  would  never  have  aiisen. 

This  oversight,  or  confusion  of  dates  and  ideas,  has  l)een  the  cause  of 
the  fallacy  of  plaintiff's  whole  contention,  and  hence  counsel  have 
quoted  an  immense  array  of  authorities  in  support  of  the  position  which 
they  claim  under  the  state  of  facts  recited  in  their  amended  petition. 
The  authorities  which  they  quote  have  been  carefully  considered  by  us, 
and  the  same  are  fully  endorsed  on  the  proposition  which  they  purport 
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to  elucidate.  Tbey  will  doubtless  be  of  gi'eat  avail  to  plaintiff  on  the 
merits  of  the  case,  and  to  therein  fix  and  detennine  the  liability  of 
drawers  as  debtors  on  their  dishonored  drafts. 

But  they  have  no  bearing  on  tlie  sole  issue  with  which  we  arc  now 
concerned. 

The  writ  of  attachment  is  a  harsh  remedy,  and  it  can  be  sustiiined 
only  when  issued  in  strict  compliance  with  the  rules  of  law  which 
authorize  it. 

The  essential  condition  is  that  the  defendant  must  be  the  uncondi- 
tional debtor  of  the  seizing  party  under  a  certain  definite  indebti'dness, 
althougli  the  period  of  its  payment  ha«  iu)t  yet  arrived.  That  alone  was 
the  issue  presented  by  the  pleadings,  and  finding  that  such  an  indebted- 
ness did  not  exist,  we  must  conclude  that  the  attachment  hu'ked  all 
legal  foundation,  and  that  it  was  properly  set  a^ide. 

Judgment  affirmed. 


No.  10,323.  ,f} 

RiFus  F.  Leaknei)  vs.  George  L.  Walton. 

In  exwutory  proc-esa,  tlie  fat't  that  the  oi'der  of  the  jud^  oncloraecl  on  the  petition  anrt 
authentic  evidenco  attacbfd  thereto,  wan  made  l>efore  the  docnnieut«  were  Hied  in  court, 
affords  no  ground  for  relief,  in  ahHcnee  of  proof  of  iiO'iry.  Other  iMiiuts  inferred  to 
and  overruled. 

APPEAL  frtmi  the  Nintli  District  Court,  Parish  of  Concordia. 
Yountjj  J. 


Steele  <£•  I>a(jfj  for  Plaintift'  and  Appellee. 
Lnce  it  Lemle  for  Defendant  and  Appelllant, 


The  opinion  of  the  Court  was  delivered  by 

Fexner,  J.  In  this  api)eal  from  an  order  of  seizure  and  sale,  tlie 
principal  point  of  complaint  seems  to  be  that  the  judge  granted  and 
signed  the  order  at  chambers  on  the  petition  and  accompanying  docu- 
ments before  the  latter  were  tiled  in  court.  The  authority  of  the  judge 
to  act  in  chambers  is  not  questioue<l,  but  it  is  claimed  that  he  could  not 
validly  so  act  until  after  the  jiuli(rial  proc<»ediiig  had  lieen  inaugurated 
by  filing  the  petition  in  coui-t. 

We  find  no  merit  in  the  point.  The  order  of  seizure  and  sale  is  one 
grantetl  in  limine  iind  at  the  very  threshhold  of  the  executory  proceed- 
ing.   The  order  of  the  judge  has  no  efi'ect  until  the  filing  in  court  j   the 
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filing  of  the  petition  in  court  i8  inoperative  until  the  order  is  made. 
The  order  and  the  filing  may  be  RimultaneouR  actfi ;  their  concuri'ence  is 
essential  to  support  any  further  proceeding ;  but  when  they  do  concur, 
the  order  of  time  in  which  each  act  was  respectively  done  is  matter  of 
no  moment. 

The  judge,  when  such  a  petition  is  presented  to  him  and  he  grants  his 
order  thereon,  well  knows  that  it  is  to  be  filed  and  that,  until  filed,  his 
jiction  is  nugatory.  He  authorizes  such  filing,  and,  when  filed,  his  order 
is  to  be  treated  as  done  nunc  pro  tnncj  as  held  in  the  case  of  a  confession 
of  judgment  endorsed  on  a  petition  Iwfore  filing.  Kelly  vs.  Lyons,  40 
Ann.  — .  •  .  J 

In  the  country,  where  the  district  judge  presides  in  different  paiishes, 
and  where  his  residence  may  be  remote  from  the  parish  seat,  it  is  often 
convenient,  and  has  certtainly  been  a  common  practice,  to  get  the  order 
before  filing  the  papers.  This  practice  has  been  several  times  noticed 
by  this  Court  without  objection.  Nash  vs.  Johnson,  9  Rob.  11  j  Bloom 
vs.  Martin,  20  Ann.  256. 

The  last  case  just  cit4*d,  also  answers  the  objection  that  the  appellant 
is  without  means  of  kno^\^ng  what  evidence  the  judge  had  before  him 
as  a  basis  for  his  order.  The  Court,  said  :  "  It  is  to  be  presumed,  with- 
out i>roof  to  the  contrary,  that  the  juilg(»  granted  the  order  on  proi>er 
evidence."  But  in  the  instant  case,  the  iietition,  on  which  the  order  is 
endorsed,  describes  tlie  notes  and  act  of  mortgage,  and  recites  that 
they  are  "  attached  "  to  the  i)etition.  The  clerk  certifies  tliat  they  were 
handed  to  him  with  the  i)etition,  and  they  are  duly  spread  upon  the 
record.  The  fact  that  they  were  attached  to  the  petition  doubtless  ex- 
plains the  absentee  of  sei)arate  endorsement  of  filing  on  the  act  and 
notes  when  the  papers  were  handed  together  to  the  clerk. 

The  discrex)ancy  of  ninety-five  cents  between  the  act  of  mortgage  and 
the  notes  secured  thereby,  in  a  sum  of*  $S100,  is  too  insignificant  to  es- 
cape the  rule  de  mm i mis,  etc. 

The  complaint  urged  on  this  appeal,  unaccompanied  by  the  slightest 
suggestion  of  injury,  have,  perhaps,  received  more  attention  than  they 
deserved. 

Judgment  aflirmed. 


No.  10,324. 
Hanson  Kelly,  Receiver,  vs.  David  Devall. 

When  two  or  more  i)artio«  enter  into  a  oonmuitiitivo  t-outraot  coiiti&iiiing  mutual  sUpulations 
luid  covoiianta,  ueither  vw©  is  i*eli«vuVl©,  throngli  his  fault,  or  iniafortuu©,  at  the  expeuae. 
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inconveuieDce  of  tho  othcro.  TIio  ('<mti'a(*t  \»  a  law  botwevu  them  and  oither  may  Miie  for 
a  speciflc  performance  or  the  n^iiaratioii  of  the  Iomh  occaMioiietl  by  the  iioii-iHTf<>rmanco  of 
the  others. 

i  PPEAL  from  the  Tweiity-tliird  District  Court,  Parish  of  West  Baton 
V        Rouge. 
Talboty  J. 


Mead  cD  Qooduie  and  Henry  Denis  for  Phiintift*  and  Appellee. 


Kernan  dr  Lat/rock  for  Defendant  and  Ai)pellant : 


PRESCRIPTION. 

Thin  action  ia  on  an  account :  tlie  contract  of  plt*d|9;c  necnring  the  account  w  an  auxiliary 
obligation  which  is  extinxuiahed  with  the  acconnt  by  the  preaci-iption  of  thre«  year». 
R.  C.  C,  3138. 

A  written  agreement  for  the  loan  of  money  enterwl  into  beftire  the  loan  is  actually  made, 
will  not  arreat  the  preacription  of  three  yearn.    Camp1>ell  vh.  Nicholson,  3  Ann.  458. 

A  written  auknowleclKemeut  i»  necesnary  to  interrupt  pro«<Tiption  on  all  account*,  whether 
open  or  stated.    Act  No.  78,  of  18H8,  p.  86. 

A  conditional  promise  will  not  interrupt  pr<*scriptioii — Penrson  &  Howe  vs.  Han)er,  11 
Ann.  184 — nor  will  an  acknowledgment,  coupled  with  tln^  claim  that  the  debt  has  been 
compensated— N.  Ol  &.  (\  R.  (!o.  vs.  Hari>«r,  11  Ann.  212-— nor  will  an  otfer  of  compro- 
mise, thouji^h  accompanied  by  ackuowledpcraeut  of  the  justness  of  the  debt.  Lackey  vs. 
McMurdo.  9  Ann.  15. 

Where  written  acknowle<lgement  is  i-eciuired,  complete  prmif  in  writing  must  bo  made 
out ;  separate  writings  cannot  bo  connected  by  parol.  Lehman,  Abraham  &,  Co.  vs. 
Xahier,  34  Ann.  320. 

II. 

ON   THK   MERITS. 

A  factor  makes   himself  n>Hponsible    to   his  planter  client  for  dauuiges  by  his  failure  to 

make  advances  in  accordance  with  his  contract.    Taylor  vs.  Prestidge,  Oitiham  &.Co., 

33  Ann.  41. 
The  measnre  of  damages  is  the  loss  sustained  and  jirotlts  misse<l,  limited  to  those  within 

the  contemplation  of  the  parties,  or  reasonably  snppose<1  to  have  liceu,  at  the  time  of  the 

contra«'t.    K.  C.  C.  1934. 
Deficiency  In  yield  of  crops  is  a  pro]>er  element  of  damage  in  a  suit  of  this  character. 

Lobdell  vs.  Parker.  3  L.  332;  (iroiMllue  vs.  Rogera,  9  Ann.  273;  Same  vs.  Same,  10  Ann. 

631 ;  Rngely  vs.  (Joo<lloe,  7  Ann.  294. 
Nothing  bnt  a  '*  fortuitous  event"  (act  of  Ood  )  or  irresistible  force  can  excuse  the  violation 

of  a  contract  and  exempt  the  debtor  fnuu  damages  therefor.    R.  C.  ('.  1934,§§  2  and  3. 

III. 

DEFAULT. 

Not  necesMar^-  when  there  is  an  wtive  breach  of  contract.    R.  C.  (3.  1982. 
Contract   by  ita  very  uatuiv,   can  Ih>  exei-ute*!  only  within  a  limit(><l  time  which  liaa  ox* 
•  piped.    R.  C.  C.  1933.  §  1;  1  Pqthier,  p.  176,  No.  J47 ;  6  Toiillier,  p.  259,  No.  251, 
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The  obligor  refiiHos  to  comply  with  bin  contract,  except  on  nmterial  modification.  Arthur 
&  Co.  V8.  DickHOu,  10  Ann.  116;  N.  O.  &  N.  R.  Co.  vs.  Ganalh  &  Co.,  18  L.  513. 

Obligor  acknowle<1ge8  his  inability  to  comply.    9  K.  377. 

Debtor  ih  pnt  in  default  by  demand  iu  writing  or  verbal  requiHitionA  in  the  presonc^  of 
two  wltnesaes.    R.  C .  C .  1 911 ,  §  2 . 


The  oi)inioii  of  the  Court  was  delivered  by 

Watkins,  J.  As  receiver  of  the  late  firm  of  Conger  &  Kelly,  coin- 
niissioii  merchants  and  cotton  fact-ors,  the  plaintiff  demands  of  the  de- 
fendant $2758  90,  with  eight  per  cent  per  annum  interest  from  the  24th 
of  May,  1886,  as  the  balance  due  for  certjxin  alleged  advances  made  by 
said  firm  in  1884,  in  pursuance  of  a  contract  between  them  and  the  de- 
fendant, l)earing  date  May  23d,  1884,  and  as  will  appear  from  their  an- 
nexed account. 

To  this  demand  defendant  tenders  a  plea  of  three  years'  prescription, 
and  answers  that  said  firm  entered  int^)  a  written  agreement  in  which 
"they  bound  themselves  to  advance  respondent  money  and  supplies 
necessary  t-o  enable  him  to  make  a  crop  of  sugar  and  molasses  on  his 
lilantation  *  ♦  during  the  year  1884,  in  the  sum  of  $6000;  and  that 
said  sum  was  necessary  to  enable  the  respondent  to  make  said  crop." 

He  n*.presents  that,  on  the  faith  of  these  representations  he  pla^^ed  iu 
cultivation  ninety  acres  of  fertile  laud  in  cane,  and  made  all  needfiil 
and  proper  arrangements  to  cultivate*  the  same,  "That,  long  before 
said  Conger  &  Kelly  had  advanced  said  sum,  viz :  on  the  20th  of  June, 
1884,  the  said  Conger  &  Kelly,  without  cause,  and  in  flagrant  violation 
of  their  said  contract,  refused  to  continue  said  advances,  or  otherwise 
comply  with  their  said  contract,  after  having  been  put  in  default  by  de- 
mand made  on  them  according  to  law.  That,  by  reason  of  the  failure  of 
said  Conger  &  Kelly  to  (*omply  with  their  said  contract  he  suflFered 
great  loss  and  damage,"  because  of  his  being  left  without  the  means  to 
comply  with  the  contracts  he  had  made  with  Ids  plantation  laborers, 
and  to  i>ay  their  wages  j  and,  on  that  account,  thej'  abandoned  his  plan- 
tation and  he  was  unable  to  cultivate  said  crop  properly. 

He  further  answers  "  that,  with  proper  cultivation,  said  ninety  acres 
of  land  would  have  yielded  at  least  one  hogshead  of  sugar,  or  eleven 
hundred  pounds  in  weight,  and  one  and  one-half  barrels  of  molasses  per 
acre,  during  the  year;"  and  that  said  sugar  and  molasses  were  worth, at 
market  price,  the  sum  of  880 ;  but  that,  owing  to  the  "  want  of  proper 
cultivation,"  from  the  aforesaid  cause,  said  land  only  yielded  one-third 
of  a  hogshead  of  sugar  and  one-half  barrel  of  molasses ;  and  on  account 
"  of  siiid  deficiency  in  yield,"  he  suflfered  a  loss  of  sixty  hogsheads  of 
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RUgar  and  ninety  barrels  of  mobisses,  less  the  propoiiioiiate  amount  of 
coftt  in  bearing  o£f  the  same ;  wliich  lie  estimates  at  $25  per  lio/^slioad, 
thus  leaving  a  net  loss  of  $3300,  for  which  he  claims  judgment  in  recon- 
vention m-ith  legal  interest  from  January  1st,  1885. 

On  these  issues  tlie  parties  went  to  trial,  and  the  court  rendered  a 
judgment  overruling  defendant's  plea  of  perscription,  rejecting  his  re- 
conventional  demand  for  danniges,  and  awarding  plaintiff  judgment  for 
$2306  32,  with  eight  per  cent  interest  from  the  24th  of  May,  1884,  from 
wliieli  the  detendant  prosecutes  this  appeal. 

It  appeas  from  the  contract  which  was  entered  into  on  the  23d  of 
May,  1884,  that  said  firm  agreed  "  to  make  advances  to  the  said  David 
Dttvall  during  the  year  1884,  of  sums  of  money  and  supplies,  accept- 
ances or  endorsements,  not  to  exceed  $6000,  for  furnishing  him  *  * 
with  the  supplies  necessary  to  the  said  plantation,  for  the  payment  of 
the  wages,  and  for  the  support  of  the  laborers,  and  other  persons  em- 
ployed thereon,  and  for  procuring  what  is  requisite  and  proper  for 
carrying  on  the  cultivation  of  said  plantation,  the  production,  gathering, 
taking  off,  and  preservation  of  the  crops  grown  thereon,  and  putting 
the  same  in  a  condition  for  market."  In  consideration  of  this  agi-ec- 
nient,  the  defendant  promised  to  pay  commissions  and  eight  per  cent  per 
annum  interest,  and  to  ship  to  Conger  &  Kelly  the  crop  of  sugar  and 
molasses  produced ;  and  he  pledged  said  crop  as  a  security  thei'efor. 

An  inspection  of  the  account  current  sued  on  discloses  that  the  same 
was  opened  on  the  1 8th  of  January',  1884,  and  that,  at  the  date  the  con- 
tract was  entered  into,  defendant  was  indebted  to  them  in  the  suni  of 
$1788  28,  and  it  was  increased  to  the  sum  of  $2306  32,  on  the  20th  of 
June,  following,  which  is  the  date  at  which  the  account  was  closed.  The 
correctness  of  this  account  is  admitted  by  the  defendant,  while  denying 
his  liability  therein.  On  the  24th  of  May,  1884,  the  defendant  executed 
Ids  promissory  note  for  $1755  70  to  the  order  of  Conger  &  Kelly,  and 
made  it  payable  on  the  12th  of  December  after  date.  It  contains  a 
stipulation  that  it  was  secured  by  a  pledge  of  the  growing  crop  of  sugar 
on  the  Orange  Grove  plantaticm.  This  note  was  evidently  intended  to 
liquidate  the  account  just  described  as  existing  at  that  date,  the  amount 
of  trhicli.  was  covered  by,  and  incliuled  in  the  contract  of  the  day  pre- 
vious. In  such  case  the  open  and  running  account  kept  between  the 
parties  represents  the  primary  obligation ;  or  is  primn  facie  evidence  of 
it,  and  the  contract  and  note  are  only  intended  for  its  liquidation,  to  a 
limited  extent,  and  for  the  purpose  of  negotiation.  In  this  case,  th(; 
note  aiid  contract  refer  to  the  same  crop  and  account,  and  both  are  so* 
cured  by  tlie  same  pledge. 
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Under  this  state  of  facts,  the  note  and  the  contract,  while  in  the 
possession  of  the  phiintiff,  were  collateral  for  the  account,  and  had  the 
effect  of  suspending  prescription  thereon,  until  they  were  themselves 
extinguished  hy  prescripti<ni ;  and  to  neither  is  the  prescrijition  of  thi'ee 
years  apidicable. 

It  is  quite  evident  that  this  note  was  competent  evidence,  and  that  the 
judge  a  quo  properly  admitted  it.  Considering  it  in  connection  with 
other  facts,  it  is  equally  evident  that  the  plea  of  prescription  was 
corn^ctly  overruled,  and  judgment  rendered  for  plaintiff  on  his  account. 

The  remaining  question  to  consider  is  the  defendant's  reconventional 
demand. 

The  record  discloses  the  following  facts,  viz :  On  the  6th  of  June, 
1884,  Conger  &  Kelly  declined  to  make  further  cash  advances  to  the  de- 
fendant, or  to  honor  «V//«f  drafts  for  any  amount. 

On  this  account  defendant  was  unable  to  pay  the  dny  laborers  whom 
he  had  emi^loyed  to  work  the  specified  ninety  acres  of  stubble-caue,  for 
cash,  and,  on  that  account,  they  left  him,  and  he  wa«  unaMe  to  supply 
their  places  with  others.  To  serve  as  a  temporary  purpose  defendant 
l)oiTowed  $500  from  a  friend,  but  that  amount  was  wholly  insufficient  to 
enable  him  to  tide  over  this  embarressment.  On  account  of  this  loss  of 
hoe-hands  in  the  middle  of  the  season,  the  weeds  and  tie-vines  gi*ew  so 
rank  and  tall,  that  they  could  not  be  subdued  by  the  force  at  his  com- 
mand, and  they  caused  the  cane  to  dry  up,  to  a  great  extent.  In  conse- 
quence of  which  he  sustained  a  loss  of  one-fourth  to  one-half  a  hogs- 
head per  acre.  This  is  given  as  the  ojiinion,  not  only  of  the  defendant, 
but  of  his  overseer  and  those  of  his  neighbors,  who  are  practical  sugar 
planters,  and  speak  advisedly. 

There  was  no  countervailing  evidence  adduced  by  the  plaintiff. 

We  think  it  is  quite  clear  that  defendant  has  made  out  a  case  entitling 
him  to  damages. 

The  proof  satisfactorily  shows  that  he  sustained  a  loss,  through  the 
immediate  eflfect  of  the  causes  assigned,  to  the  extent  of  one-fourth  of  a 
hogshead  i)er  acre,  on  the  particular  ninety  acres  specified,  or,  22i  hogs- 
heads; and  that  the  market  value  of  same,  in  1884,  was  $80  approxi- 
mately, hence,  the  value  of  same  was  $1800. 

But  there  must  be  deducted  therefrom  the  propoi'tionate  cost  of  bear- 
ing off  and  manufacturing  the  22i  hogsheads,  which  may  be  fairly  placed 
at  $25  per  hogsheail,  or  $o()2  50. 

The  excuse  oftered  for  the  ])laintiff 's  declination  and  peremptory  re- 
fusal to  perforin  the  x)lain  provisions  of  his  contract,  and  to  discontinue 
cash  advances  to  the  defenilant,  within  less  than  one  month  from  its 
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date,  and  in  the  middle  of  June,  \8  a  weak,  and  wholly  insufficient  one, 
indeed. 

Equity  and  fair-dealing  require  that  the  contract  »hould  be  rigidly  en- 
forced, the  defendant  having  been  without  fault  or  blame. 

It  is  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
Ik»  amended  by  awarding  the  defendant  on  his  reconveutional  demand 
the  sum  of  $1^00,  with  five  per  cent  per  annum  interest  from  date  of 
judicial  demand,  subject  to  a  credit  of  $562  50,  and  that,  as  thus 
amended,  tlie  same  be  affirmed — the  plaintiff  and  appellee  paying  costs 
of  appeal. 


No.  10,329. 
Harrison  &  Harrison  vs.  H.  Moss  &  Co.,  et  als. 


Simon  Fkucht  vs.  H.  Moss  &  Co.,  et  als. 


H.  Morris  &  Son  vs.  H.   Moss  &  Co.,  et  als. 


consolidated. 


When  seTeral  creditors  sequester  and  attach  their  debtor's  property,  and  the  amount  in  each 
case  is  less  than  two  thousand  dollars,  and  the  cases  are  consolidat^xl  for  the  convenience 
of  trial,  this  Court  has  no  Jurisdiction.  althou$:h  the  several  demands  aggxegnie  an  amount 
over  two  thousand  dollars. 

APPEALS  from  the  Ninth  District  Court,  Parish  of  Tensas. 
Young,  J. 


S.  L,  EUim  for  Plaintiffs  and  Appellees. 

Snyder  d'  TulUs  and  0.  ♦/.  Boatner  for  Defendants  and  Appellants. 


On  Motion  to  Dismiss  Appeal. 


The  opinion  of  the  Court  was  delivered  by 

McEnerv,  J.  Numerous  creditors  attached  and  sequestrated  the  mer- 
chandise of  the  defendants,  claiming  privileges  therein  on  the  property 
attached  and  sequestrated  for  the  amount  sued  for  in  each  case. 

Tlie  aliove  CAses,  on  motion,  .were  consolidated  for  convenience  of 
trial. 
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The  evidence  in  each  case  was  introduced  separately  and  a  separate 
judgment  was  rendered  in  each  case. 

The  appellants,  who  also  were  seizing  creditors,  were  made  defendants 
in  tlie  other  suits  by  other  seizing  creditors. 

The  plaintiffs  in  the  consolidated  suits  obtained  an  order  for  the  , 
separate  appraisement  and  sale  of  the  merchandise  seized  in  each  siut, 
and  it  was  so  appraised  and  sold.  It  was  agreed  between  the  parties 
that  the  goods  seized  under  the  several  writs  of  attachment  and  seques- 
tration should  be  sold  nnder  an  order  obtained  in  one  of  the  suits  and 
that  the  proceeds  of  the  sale  should  remain  in  the  hands  of  the  sheriff, 
"  subject  to  the  claims,  rights  and  liens  of  the  various  alleged  creditors," 
and  that  all  parties  having  obtained  orders  for  separate  appraisements 
and  sale  of  merchandise  should  be  considered  as  having  obtained  orders 
in  the  case.  The  merchandise  realized  over  ten  thousand  dollars  and  the 
appellants  have  claims  amounting  to  over  twelve  thousand  dollars. 

The  contest  was  over  the  amount  of  the  proceeds  realized  from  the 
sale  of  the  goods  seized  in  each  suit. 

The  matter  in  dispute  in  each  case  is  less  than  two  thousand  dollars. 

It  is  clear  that  by  consolidating  the  suits  for  the  purpose  of  trial,  the 
aggregate}  amount  being  over  two  thousand  dollars,  can  not  give  this 
coui*t  j  u risdiction . 

It  is  therefore  ordered  tliat  the  ax)peal  be  dismissed  at  appellants' 
costs. 


No.  10,315. 

R.  S.  CiiARLKs,  Tkkasukkr,  Etc,  vs.  Board  of  Liquidation  op  the 
State  of  Louisiana. 

A  Stat'O  warrant,  recognised  as  having  bcpn  iRsned  for  a  valid  couRidnration,  such  aa  pnblic: 
work,  for  wliicli  the  State  in  liable,  and  the  legality  of  which  is  not  con  tented  by  the 
State,  in  entited  to  be  fiunled  under  A<-t  11  of  1875. 

APPEAL  from  the  Seventeenth  District  Court,  Parisli  of  East  Bat-on 
Rouge. 
Bucknerj  J. 


Girault  Farrar  for  Plaintiff  and  Appellant. 

Walter  H,  Jiof/ers,  Attorney  General,  for  Defendant  and  Api)ellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    The  plaintiff  sues  in  his  official  capacity,  to  have 
a  Stat«  warrant,  dat<*d  April  22d,  1872,  No.  1901,  payable  to  H.  S.  Mc- 
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Comb  and  duly  endorsed  by  him,  for  $6430  48,  recognized  as  a  valid  and 
binding  obligation  of  tbe  State,  issued  in  strict  conformity  to  law  and 
not  in  violation  of  the  Constitution  of  tlie  State,  or  of  the  United 
States,  and  for  a  valid  consideration,  and  as  such  funded  by  the  defend- 
ant board. 

After  issue  joined  by  the  State,  the  case  was  tried  contradict>orily  with 
the  Attorney  General,  and,  on  satisfactory  evidence,  it  was  decided  in 
favor  of  plaintiff. 

Under  the  requirements  of  the  Act  of  1875,  No.  11,  Sec.  1,  which  for- 
bids the  board  from  issuing  State  bonds,  in  lieu  of  outstanding  ques- 
tioned or  questionable  obligations  of  the  State,  previously  issued, 
unless  the  legality  or  validity  of  the  same  has  been  first  declared  by  the 
Supreme  Court  of  the  State,  by  final  decree — the  plaintiff  appeals  from 
the  judgment  in  his  favor. 

The  evidence  shows,  that  the  warrant  was  issued  on  deposit  with  the 
State  Auditor,  of  a  certificate  of  the  chief  of  the  State  Engineers  for 
work  done  on  a  public  levee  and  paid  for  by  the  railroad  company  of 
which  McComb  was  at  the  time  president. 

Provision  was  made  for  the  payment  of  such  warrants  by  Act  22  of 
1872,  and  registry  of  it  is  to  be  found  in  the  books  of  the  State  Audit^or, 
as  a  State  obligation.  • 

The  State  has  in  no  way,  impugned  the  integrity'  and  binding  effect  of 
the  warrant  in  question  either  below,  or  here.  An  inspection  of  the 
record  does  not  enable  us  to  discover  any  grounded  objection  to  the 
funding  asked. 

Considering  that  the  wartant  was  issued  fo^'  a  valid ,  consideration ; 
that  the  State  is  liable  for  it  and  that  the  plaintiff  is  entitled  to  have  it 
funded,  we  so  declare.    V.  33  Ann.  124  ;  37  Ann.  176  ^  40  Ann.  379. 

Judgment  affirmed. 


No.  10,296. 
The  State   ex  rel.  Louis   Schwartz  et    al  vs.   F.  A.   Monroe, 

Judge,*  et  als. 

Jfandamtu  does  not  lie  to  compel  the  graiitiug  of  a  Htuii»eiiHlve  appeal  from  an  order  diasolvinK 
an  ii\}anction  on  l)ond,  when  the  commission  of  the  acts  eigoined  will  not  cause  an  irre- 
parable iiUnry. 

A  PPLTCATION  for  Mandamus. 


Ikivid  Todd  and  W.  11,  lUchardRon  for  the  Relators. 
li,  C.  ElUoti  and  Chas,  O.  Ogden  for  the  Resiwudents. 


242  SUPEEME  COURT  OP  LOUISIANA. 

Stote  ex  rel.  Schwaxts  et  al.  v«.  Judges  et  als. 

The  opinioD  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  relators  seek  a  ^naiulnmus  to  compel  the  dis- 
trict judge  to  grant  them  a  suspensive  appeal  from  an  order  dissolving 
on  bond,  an  injunction  obtained  by  them,  and  to  command  the  repre- 
sentatives of  a  corporation  to  exclude  from  participation  in  its  proceed- 
ings, certain  parties  who  claim  to  have  elected  delegates  thereto. 

In  justification  of  his  conduct,  the  district  judge  returns,  tliat  the 
case  is  one  not  appealable  to  this  court,  and  were  it  so,  the  dissolu- 
tion on  bond  of  the  injunction  obtained  by  the  relators  caw  cause  them 
no  irreparable  injury. 

The  other  parties  join  in  this  defense. 

The  circumstances  of  this  case  are  simply  those  which  follow. 

The  relators,  as  members  of  the  Young  America  Steam  Fire  Company 
No.  3,  claim  to  have  been  duly  elected  delegates  to  the  Pii'emen's 
Charitable  Association  of  the  Sixth  District  of  New  Orleans,  of  which 
they  are  also  members. 

They  aver  that  certain  parties  pretended  to  have  been  elected  to  the 
same  functions  and  were  about  to  enter  said  Firemen's  Charitable  Asso- 
ciation, when  they  obtained  an  injunction  from  the  Ci\'11  Distiict  Court 
for  the  Parish  of  Orleans,  forbidding  the  representatives  of  the  associa- 
tion from  receiving  said  delegates,  and  the  latter  from  participating,  as 
members  of  the  association. 

The  defendants  in  the  injunction  suit  filed  an  exception  of  no  cause  of 
action  and  a  rule  to  dissolve  the  injunction,  on  bond. 

Both  matters  came  up  for  trial  simultaneously,  and,  after  hearing,  the 
district  judge  considering  that  the  x>etition  did  not  set  forth  matters 
which  justified  the  injunction,  sustained  the  exception,  dismissing  the 
suit,  and,  acting  on  the  motion,  allowed  the  dissolution,  on  bond. 

The  relators  then  applied  for  a  suspensive  appeal  from  the  judgment 
sustaining  the  exception,  which  was  allowed,  and  from  the  decree  dis- 
solving the  injunction  on  bond,  which  was  declined. 

In  order  to  ascertain  whetlier  the  relators  are  entitled  to  the  suspen- 
sive appeal  asked,  it  is  necessary  to  determine,  whether  the  commission 
of  the  acts  enjoined  can  cause  them  an  irreparable  injury ;  for  if  it  will 
work  such  wrong,  the  dissolution  was  improper  and  should  produce  no 
effect. 

What  were  the  acts  prohibited  t  They  were :  TJuit  the  representa- 
tives of  the  Charitable  Association  should  not  receive  the  pretended 
delegates,  and  thnt  the  latter  should  not  participate  as  members  of  the 
association. 


NEW  ORLEANS,  MARCH,  1889.  243 

State  ex  rel.  Hchwartz  et  al.  vs.  Jndge  et  als., 

Tlie  consequence  following  the  writ  was  that  the  representatives  of 
tlie  association  and  the  delegates  remained  in  the  condition  in  which 
they  stood  when  the  injunction  issued,  namely  :  The  representatives  not 
receiving  the  delegates  and  the  delegates  not  participating. 

There  is  nothing  to  show  that,  had  not  the  injunction  issued,  the  repre- 
sentatives of  the  association  would  have  received  the  delegates  and  tliat 
these  would  have  participated  as  members. 

It  may  well  be  presumed,  however,  that,  if  said  delegates  liad  not  es- 
tablished riglits  to  a  representation  of  their  company  in  said  association, 
the  representatives  of  the  latter  would  not  recognize  them,  and  that  the 
delegates  would  not  participate  as  members  of  the  organization. 

Let  it  be  supposed,  however,  that  the  suit  had  been  brought  without  a 
prayer  for  an  ii\|nnctiou,  or  that  the  iiv)nnction  had  been  dissolved  on 
bond,  and  thus  neutralized — what  of  it  ? 

The  delegates,  whose  election  is  contested,  from  the  worst  standpoint, 
would  have  been  recognized  and  admitted  to  participate  as  members  of 
the  association. 

Suppose  next,  that  by  final  judgment,  the  courts  were  to  decide  that 
the  relators,  and  not  the  others,  are  entitled,  by  due  election,  to  repre- 
sent the  company  in  the  association  —  what  then  f 

Then,  tlie  judgment  would  have  to  be  executed  and  the  delegates  un- 
duly seated  would  have  to  vacate  their  seats  and  make  room  for  the 
relators. 

Now,  wliat  iivfury  would  the  relators,  in  the  meantime,  have  sus- 
taiucNlf 

Surely,  the  relators  would  have  been  kept  out  of  the  exercise  of  their 
functions  as  delegates  from  their  company.  The  relators  do  not  show, 
and  we  cannot  perceive  how  this  mere  abstention  from  such  exercise  is 
capable  of  producing  any  injury  whatever. 

On  a  final  judgment  of  the  ccmrt,  entitling  them  to  the  rights  which 
they  claim,  matters  and  things  could  easily  be  i*estored  to  the  condition 
in  which  they  stood  before,  and  when,  the  writ  issued. 

This  view  of  the  case  dispenses  us  with  considering  other  questions 
raised  and  which  it  is  not  necessary  to  solve. 

It  is,  therefore,  ordered  and  decreed  that  the  restraining  order  made 
tit  limine  be  rescinded  and  that  the  application  for  a  mafulamus  be  loused 
with  costs. 
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State  ex  rel.  Schwarts  et  al.  V8.  Judge,  et  als. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C  J.  The  relators  seek  a  nia^idamuR  to  compel  the  dis- 
trict judge  to  grant  them  a  suspensive  appeal  from  an  order  dissolving 
on  bond,  an  injunction  obtained  by  them,  and  to  command  the  repre- 
sentatives of  a  corporation  to  exclude  from  participation  in  its  proceed- 
ings, certain  parties  who  claim  to  have  elected  delegates  thereto. 

In  justification  of  his  c^onduct,  the  district  judge  returns,  tliat  the 
case  is  one  not  appealable  to  this  court,  and  were  it  so,  the  dissolu- 
tion on  bond  of  the  injunction  obtained  by  the  relators  can  cause  them 
no  irreparable  injury. 

The  other  parties  join  in  this  defense. 

The  circumstances  of  this  case  are  simply  those  which  follow. 

The  relators,  as  members  of  the  Young  Ameiica  Steam  Fire  Company 
No.  3,  claim  to  have  been  duly  elected  delegates  to  the  Firemen's 
Charitable  Association  of  the  Sixth  District  of  New  Orleans,  of  which 
they  are  also  members. 

They  aver  that  certain  parties  pretended  to  have  been  elected  t^  tlie 
same  functions  and  were  about  to  enter  said  Firemen's  Charitable  Asso- 
ciation, when  they  obtained  an  injunction  from  the  Civil  District  Court 
for  the  Parish  of  Orleans,  forbidding  the  representatives  of  the  associa- 
tion from  receiving  said  delegates,  and  the  latter  from  participating,  as 
members  of  the  association. 

The  defendants  in  the  injunction  suit  filed  an  exception  of  no  cause  of 
action  and  a  rule  to  dissolve  the  injunction,  on  bond. 

Both  matters  came  up  for  trial  simultaneously,  and,  after  hearing,  the 
district  judge  considering  that  the  x>etition  did  not  set  forth  matters 
w^hich  justified  the  injunction,  sustained  the  exception,  dismissing  the 
suit,  and,  acting  on  the  motion,  allowed  the  dissolution,  on  bond. 

The  relators  then  applied  for  a  suspensive  i^peal  from  the  judgment 
sustaining  the  exception,  which  was  allowed,  and  from  the  decree  dis- 
solving the  injunction  on  bond,  which  was  declined. 

In  order  to  ascertain  whether  the  relators  are  entitled  to  the  suspen- 
sive appeal  asked,  it  is  necessary  to  determine,  whether  the  commission 
of  the  acts  enjoined  can  cause  them  an  irreparable  injury ;  for  if  it  will 
work  such  wrong,  the  dissolution  was  improper  and  should  produce  no 
effect. 

What  were  the  acts  proliibited  i  They  were :  TJtut  the  representa- 
tives of  the  Charital)le  Association  should  not  receive  the  jiretended 
delegates,  and  thnt  the  latter  should  not  participate  as  members  of  the 
association. 
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Tlie  consequence  following  tlie  wi'it  was  that  the  representatives  of 
the  association  and  the  delegates  remained  in  the  condition  in  which 
they  stoo<l  when  the  injunction  issued,  namely :  The  representatives  not 
receiving  the  delegates  and  the  delegates  not  participating. 

There  is  nothing  to  sliow  that,  had  not  the  injunction  issued,  the  repre- 
sentatives of  the  association  would  have  received  the  delegates  and  that 
these  would  have  participated  as  members. 

It  may  well  be  presumed,  however,  that,  if  said  delegates  had  not  es- 
tablished rights  to  a  representation  of  their  company  in  said  association, 
the  representatives  of  the  latter  would  not  recognize  them,  and  that  the 
delegates  would  not  participate  as  members  of  the  organization. 

Let  it  be  supposed,  however,  that  the  suit  had  been  brought  without  a 
prayer  for  an  it\j unction,  or  that  the  iiv)unction  had  been  dissolved  on 
bond,  and  thus  neutralized —  what  of  it  t 

The  delegates,  whose  election  is  contested,  from  the  worst  standiioint, 
would  have  been  recognized  and  admitted  to  participate  as  members  of 
the  association. 

Suppose  next,  that  by  final  judgment,  the  courts  were  to  decide  that 
the  relators,  and  not  the  others,  are  entitled,  by  due  election,  to  repre- 
sent the  company  in  the  association  —  what  then  ? 

Tlieu,  tlie  judgment  would  have  to  be  executed  and  the  delegates  un- 
duly seated  would  have  to  vacate  their  seats  and  make  room  for  the 
relators. 

Now,  what  iigury  would  the  relators,  in  the  meantime,  have  sus- 
tained f 

Surely,  tlie  relators  would  have  been  kept  out  of  the  exercise  of  their 
functions  as  delegates  from  their  company.  The  relators  do  not  show, 
and  we  cannot  perceive  how  this  mere  abstention  from  such  exercise  is 
capable  of  producing  any  injury  whatever. 

On  a  final  judgment  of  the  court,  entitling  them  to  the  rights  which 
they  claim,  matters  and  things  could  easily  be  restored  to  the  condition 
in  which  they  stood  before,  and  when,  the  writ  issued. 

This  view  of  the  case  dispenses  us  with  considering  other  questions 
raised  and  which  it  is  not  necessary  to  solve. 

It  is,  therefore,  ordered  and  decreed  that  the  restraining  order  made 
m  Umne  be  rescinded  and  that  the  application  for  a  nuitnlamtis  be  refused 
with  costs. 
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die.  The  mmple  qne^tion  to  be  judicially  solved  is  whether  the  prop- 
erty which  stands  in  tlie  separate  name  of  the  wife,  is  or  not  in  reality 
the  property  of  the  community,  and  as  such  liable  for  the  debts  of  the 
community.  Such  an  inquiry  is  clearly  within  the  scope  of  the  rights  of 
the  creditors.  Judson  vs.  Connolly,  5  Ann.  400 ;  Sullice  vs.  Gradenigo, 
15  Ann.  582. 

The  present  suit  is  therefore  not  a  revocatoiy  action  and  the  issues 
herein  are  not  affected  by  the  rules  which  govern  that  action.  We, 
therefore,  conclude  that  defendant's  exceptions  have  no  force  and  that 
they  were  properly  overruled. 

This  brings  us  to  the  consideration  of  the  case 

On  the  Merits. 

It  is  in  i)roof,  and  in  inct  conceded,  that  the  defendants  were  married 
under  the  regime  of  the  community. 

It  thence  follows,  as  a  presumption  of  law,  under  the  textual  proAd- 
sions  of  our  Code  as  expounded  in  our  jurisprudence,  that  the  property 
purchased  by  the  defendant  wife,  during  the  marriage,  fell  into  the  com- 
munity, and  that  the  burden  of  proof  is  on  her  to  show  aiflrmatively 
the  existence  of  all  the  features  and  elements  required  by  law  to  shield 
her  claim  from  the  api)lication  of  the  general  rule.     C.  C.  2402. 

And  in  this  connection  it  is  equally  well  settled  in  our  jurisprudence 
that  the  declarations  of  herself  and  of  her  husband  in  the  act  of  sale, 
that  the  purchase  was  made  as  an  investment  of  her  paraphernal  funds 
of  which  she  had  retained  the  administration,  are  not  sufficient  to  rebut 
the  presumption  of  law  in  favor  of  the  community.  Sentmanat  vs. 
Soule,  ;33  Ann.  612;  Bachimo  vs.  Coste,  35  Ann.  570 ;  Burns  vs.  Thomp- 
son, 39  Ann.  877. 

The  application  of  this  rule  to  her  case  is  practically  conceded  by  the 
defendant  wife,  and  she  has  introduced  evidence  for  the  purpose  of 
showing  that  she  had  received  from  her  father  as  manual  gifts  two  sums 
of  money  more  tlian  sufficient  in  amount  to  meet  the  payment  of  the 
property  in  dispute. 

We  have  carefully  considered  and  weighed  all  that  evidence  and  we 
reach  the  conclusion  that  it  falls  far  short  of  the  requirements  of  the 
law  applicable  to  such  cases. 

We  therefore  hold  that  the  property  in  dispute  does  belong  to  the 
commiuiity  existing  between  the  defendant  spouses,  and  that  there  is  no 
<'rror  in  the  judgment  appealed  from. 
Judgment  affirmed. 
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No.  10^26. 
Succession  of  Mrs.  Selina  D.  Bobb. 

The  nteleneiw  of  a  demand  attaokinj;  ancient  ftettlemeutH,  made  after  the  lapse  of  twenty 
yearn  and  only  after  the  death  of  the  party  eliarge«l  and  excufte«l  by  uo  proof  of  ignor- 
ance or  concealment,  imposes  upon  the  attacking  party  the  uecesHity  of  making  clear  and 
unequivocal  proof. 

Kqnil^'  may.  pomibly,  in  certain  cases,  follow  fands  illegally  converted  and  treat  the  pro- 
perty in  which  they  have  been  invested  as  the  mere  i^present«tive  of  the  funds  them- 
selves :  but  ordinarily  the  wrong-doer  will  be  treated  only  as  a  debtor  and  Ids  title  to  pro- 
perty cannot  be  ignored,  without  a  clear  tracing  of  the  conversion  of  the  identical  funds 
into  the  property.  The  case  of  the  complaining  lieirs  of  John  K.  Bobb  fails  at  ever>' 
point. 

In  the  interpretation  of  wills  the  first  and  natnral  impression  conveyed  to  the  mind  on 
reading  the  clause  involved  is  entitled  to  great  weight.  The  testator  is  not  supposed  to  l>e 
propounding  riddles,  but  rather  to  be  trying  to  convey  his  idea  in  the  simplest  manner 
so  aa  to  be  correctly  understood  at  first  view. 

When  this  impression  is  confirmed  by  the  application  of  grammatical  roles  to  tlie  clause 
as  constructed,  it  derives  great  additional  support. 

In  obseurit  minimum  aequimur;  and  the  code  expressly  provides  that  in  case  of  doubt  as 
to  "  whether  a  greater  or  less  quantity  has  been  bequeathed,  it  must  be  decided  for  the 
C. C.  1707. 


APPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  Orleans. 
Eiijhtor,  J. 


W.  8.  Benedict  and  H.  C.  Cage  for  Plaintiffs  and  Appellees. 
Bayne,  Denegre  &  Bayne  and<7.  Ward  Gurley,  Jr.,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Penner,  J.  The  judgment  appealed  from  involves  two  controversies 
entirely  indei^endent  of  each  other. 

I. 

Selina  D.  Bobb  died  in  this  city  in  188.5,  leaving  a  considerable  estate 
eonsisting  of  movable  and  immovable  property.  She  left  a  testament, 
her  siiooession  was  duly  opened  and  is  in  process  of  administration  by 
her  testamentary  executor. 

She  was  the  widow  of  Jolui  H.  Bobb,  who  died  in  Vicksburg,  Missis- 
sippi, in  1865.  His  legal  heirs,  being  his  brothers  and  sisters  and  their 
descendants,  filed  their  petition  in  the  court  below,  in  which  they  repre- 
sent that  John  H.  Bobb  left,  at  his  death,  a  large  estate;  that  his  succes- 
sion was  opened  in  Vicksburg,  and  John  A.  Klein  appointed  adminis- 
trator thereof  j  that  Klein  illegally  turned  over  to  the  widow  the  whole 
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estate^  who  converted  it  into  cash  and  removed  to  New  Orleans ;  that  she 
never  had  any  other  nieans  than  tlie  proceeds  of  the  property  thns  ille- 
gally converted  ;  that  tlie  estate  left  by  her  represented  nothing  but  the 
investment  of  said  proceeds ;  and  tliat,  instead  of  entering  into  her  suc- 
cession, the  said  estate  belongs  wholly  to  the  succession  of  John  H. 
Bobb,  and  to  the  petitioners,  as  his  legal  heirs.  They,  therefore,  pray 
for  a  judgment  decreeing  them  to  be  sole  owners  of  the  whole  estate 
and  directing  the  executor  to  turn  the  same  over  to  them  with  an  ac- 
count of  the  rents  and  revenues. 

Various  technical  pleas,  as  weW  as  pleas  of  prescription,  were  inter- 
posed }  but  they  were  reserved  and  the  case  went  to  trial  on  the  merits. 

The  stAleness  of  such  a  demand,  brought  only  after  the  lapse  of  twenty 
years  and  after  the  death  of  the  jiarty  charged  with  such  grave  derelic- 
tions, imposed  upon  plaintiffs  the  necessity  of  making  clear  and  un- 
equivocal proof. 

The  law  of  Mississippi  is  proved  by  the  witnesses  of  petitioners,  and 
it  fully  appears  that  John  H.  Bobb  having  died  intestate  and  without 
descendants,  his  widow  became  entitled  to  the  ownersldp  of  one-half 
the  realty  in  fee  simple,  and  to  one-lialf  the  personalty  remaining  after 
l)ayment  of  debt«. 

There  is  no  satisfactory  proof  that  she  ever  received  more  than  the 
share  thus  accruing  to  her  under  the  law. 

If  there  were  such  proof,  the  excess,  as  received  by  her,  could  form 
the  basis  of  nothing  but  a  personal  debt  due  by  her,  the  action  for 
which  is  long  since  prescribed.  It  appealing  that  she  had  means  of  her 
own  to  the  extent  of  at  least  her  interest  in  Bobb's  estate,  her  subse- 
quent investments  must  be  regarded  as  made  therewith,  and  there  is  no 
basis  for  the  contention  that  they  can  be  treated  as  mere  fraudulent 
conversions  of  funds  belonging  to  others  which  equity  may  unmask  and 
treat  as  the  representiitive  of  the  funds  themselves.  But,  as  before  said, 
there  is  not  the  slightest  trace  of  fraud,  or  even  of  concealment.  The 
heirs  appear  to  have  been  advised  of  the  condition  of  the  estate  and  of 
the  settlements  made.  To  some  of  these  settlements  they  were  parties. 
As  they  have  never  before  comidained  of  them,  it  must  he  presumed 
that  the  st^ttlements  were  fairly  made,  and  they  cannot  now  be  listened 
to  in  attacking  them,  particularly  when  they  don't  even  allege  ignorance, 
concx?alment  or  fraud.  ' 

The  judgment  of  the  court  it  qudj  rejecting  their  demand,  is  clearly 

correct. 

II. 

The  other  controvei-sy  arises  on  the  construction  of  the  will  of  Mrs. 
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Bobl).  The  will  is  in  ologi-aphic  form  and  was  evidently  written  by  the 
testatrix,  without  assistance.  We  give  it,  literatim  et  jmnctuatim,  as 
follows : 

"  In  the  year  of  our  Lord,  1884,  Dec.  15,  I,  Selina  D.  Bobb,  do  hereby 
declare  this  to  be  my  last  will  and  testament,  written  with  my  own 
liand  when  sound  in  mind. 

"  I  wish  Mr.  E.  J.  Hart,  Jr.,  to  administer  on  my  estate  and  see  that 
my  wishes  are  carried  out  to  the  letter. 

"  I  wish  three  thousand  dollars  kept  on  interest  for  the  benefit  of  Mrs. 
J.  M.  Hall  my  son's  widow  her  life  time,  I  wish  her  to  live  with  Sallie  if 
agi-eeable  on  all  sides.  If  she  should  have  to  Board,  There  will  have  to 
be  Five  Thousand  reserved.  If  the  Three  is  not  sufficient  to  pay  Board 
and  Clothe  her. 

*'  To  Sallie  B,  JTart  I  (jive  the  Home  we  now  occupy  191  Seventh  street, 
my  Dimond  Sett  and  a  portion  of  the  Furniture  and  Silverware,  Sallie  iff 
to  hare  all  that  I  don-t  make  any  disposition  off, 

"  To  Selina  B.  Hart  I  give  one  thousand  dollars  to  be  kept  on  interest 
for  her  untill  she  is  of  age,  also  my  Dimond  cluster  ring. 

"  To  Selina  Reeder  I  give  one  thousand  dollars  to  be  kei)t  on  interest 
for  her  benefit  untill  she  is  of  age,  and  my  Dimond  band  ring. 

'*  To  Lucie  E.  Reeder  I  give  her  Home  she  now  occupies  on  Arabella 
street,  also  one  sopha' three  small  arm  chairs  the  red  rocking  chair  (fol- 
lowc^d  by  various  other  articles  of  furniture). 

*'  To  Josephein  Hamilton  I  give  her  House  she  now  occupies  half  doz 
silver  Forks  half  doz  Table  Spoons  (followed  by  various  other  ai-ticles 
of  furniture,  etc.). 

"  To  Jessie  Creighton  I  give  one  thousand  dollars. 
"  To  Cousin  Mary  &  Alec  Duerson  each  $200. 

"  To  Mrs.  Emily  Wilson  $200.  To  Major  SebasHan  $200.  To  Dr.  & 
Clara  Birchett  $500.  To  Mary  Bobb  Trigg  .|100.  To  Georgia  S.  White 
$100. 

After  alt  my  debts  are  paid  and  my  Jackson  street  property  sold,  Sallie  is 
to  hai*e  $2(KK)  out  of  it,  the  balance  to  be  divided  between  Lucie  feeder  d* 
Josephein  Hamilton.    After  India'' s  death  the  money  kept  on  Interest  for 
her  is  to  be  divided  Mween  Sallie  Lneie  and  Josephein. 
(Signed)  "Mrs.  Selina  D.  Bonn." 

"  I  give  Josephein  Hamilton  my  watch." 
The  subjects  of  controversy  are  the  two  italicized  clauses. 
It  is  ailinitted  that,  after  payment  of  debts  and  satisfaction  of  all  par- 
ticular legjicies,  there  will  remain  a  surplus,  the  disx)osition  of  whidi  is 
tlie  matter  in  dispute. 
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Under  the  first  italicized  clause,  Sallie  B.  Hart  claims  that  she  is  con- 
stituted the  residuary  legatee  of  all  the  estate  not  otherwise  disposed 
of  5  while,  under  the  last  it^ilicized  clause,  Mrs.  Reeder  and  Mrs.  Haniil- 
t4)n  set  up  a  like  claim  in  their  own  behalf. 

Notwithstanding  a  very  earnest  and  ingenious  argument  by  her 
counsel,  we  are  clearly  satisfied,  as  was  the  district  judge,  that  the  claim 
of  Mrs.  Sallie  B.  Hart  has  no  merit.  The  clause,  taken  as  a  whole, 
leaves  no  doubt  on  our  mind  that  the  plirase,  *'  Sallie  is  to  have  all  that 
I  don't  make  any  disposition  oflF,"  refers  obviously  to  the  subject-matter 
the  disposition  of  which  was  then  engaging  the  mind  of  the  testatiix, 
viz  :  the  furniture  and  silverware  contained  in  her  residence. 

The  claim  of  Mrs.  Reeder  and  Mi's.  Hamilton  present-s  more  difficulty. 
"After  all  my  debts  are  paid  and  my  Jackson  strei't  property  sold, 
Sallie  is  to  have  $20(K)  out  of  it,  the  balance  to  be  divided  betwe<»n 
Lucie  Reeder  and  Josephein  Hamilton." 

The  solution  depends  upon  ascertaining  the  subject-matter  to  which 
the  words  "  it "  and  '*  balance"  have  reference. 

The  first  and  natural  impression  derived  from  the  reading  of  the 
clause  attaches  to  it  the  meaning  that  Sallie  is  to  have  .^2000  out  of  the 
proceeds  of  sale  of  the  Jackson  street  property  and  the  balance  thereof 
is  to  be  divided  as  directed.  Reason  and  common  sense  attach  great 
importance  to  such  impressions  in  the  interpretation  of  wn-itttui  instru- 
ments. The  writer  is  not  supposed  to  be  propounding  riddles,  but 
rather  to  be  trying  to  convey  his  idea  in  the  simplest  and  most  natural 
manner,  so  as  to  be  coiTectly  understood  at  the  fii-st  view. 

If,  howexer,  we  resort  to  grammatical  analysis,  the  foregoing  impres- 
sion is  strongly  confinned.  "  It "  is  an  indefinite  i)ronoun,  the  meaning 
of  which  can  only  be  ascertained  bj-  reference  to  something  which  has 
l)een  spoken  of  before.  The  only  thing  antecedently  spoken  of  in  the 
chiuse,  to  which  "  it "  could  refer,  is  the  sale  of  the  Jackson  stret  proj)- 
erty.  If  we  ignore  this  obvious  reference,  we  are  left  at  sea,  because  no 
other  subject-matter  has  been  antecedently  spoken  of,  to  which  the  pro- 
noun could  be  said  to  refer  with  the  slightest  certainty.  If  we  refer  the 
word  "it"  to  these  proceeds,  it  seems  clearly  to  follow  that  the  word 
"  balance  "  must  have  a  like  reference.  After  pacing  $2000  out  of  these 
proceeds,  there  will  remain  a  Imlaiwe,  which  is  the  balance  disposed  of. 
The  whole  clause  indicates  that  the  disposition  of  the  proceeds  of  sale 
of  the  Jackson  street  property  was  the  sole  purpOvSe  present  in  the  mind 
of  the  testatrix  when  it  was  framed. 

If  it  were  admitted,  however,  that  the  clause  is  obscure  and  suscepti- 
ble of  a  broader  interpretation,  then  the  claim  of  ojiponents  would  en- 
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counter  another  obstacle  in  the  ancient  maxim  of  interpretation :  "  In 
ohHcurifij  miuimum  sequimur  j'^''  whiclihas  been  formulated  in  Article  1717 
of  the  Code:  "  If  it  cannot  be  ascertained  whether  a  greater  or  loss 
<|uantity  has  been  bequeathed,  it  must  be  decided  for  the  least." 

For  tliese  reasons  we  are  compelled  to  differ  with  our  learned  brother 
of  the  District  Court  in  his  interpretation  of  this  clause  of  the  test^x- 
ment. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  amended 
by  striking  therefrom  the  clause  recognizing  Mrs.  Lucy  Reeder  and  Mrs. 
Josephine  Hamilton  as  residuary  legatees  of  the  balance  of  the  estate, 
and  that,  as  thus  amended,  the  judgment  be  now  affirmed  j  costs  of  ap- 
peal to  be  divided  between  the  appellant  heirs  and  the  cast  appellees. 
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If  coniiiu;!  entertain  the  opinion  that  the  provisiouH  of  two  (litfei-ont  Btatut«8  are  not  in- 
conMiKt^nt,  thpy  may  ur^e  them  alternatively  in  their  plemlinp^i^,  as  the  parties  appear 
t4»  have  clone  in  their  procewlliigs;  and  their  right  so  to  do  cannot  be  tcsstcd  by  a  dilatory 
exception. 

Section  1  of  Act  73  of  1876  is,  by  implication,  repeale<l  by  Section  32  of  Act  20  of  1882,  but 
the  remainder  of  said  act  is  in  full  force  and  oi>ei'ation. 

Practically,  there  can  be  no  efle<!tive  competition  at  public  auction,  for  the  award  of  a 
contract  for  street  panng.  if  the  specifications  of  the  City  Surveyor  call  for  a  patented 
pavement. 

The  provisions  of  Article  209  of  the  Constitution  liave  exclvMve  reference  to  ad  valorem 
tjkxation,  for  the  tole  pui-pose  of  revenue,  and  do  iu)t  apply  to  special  assessments  for  street 
improvement.  Hence  the  forced  contributions  ought  of  the  defendant  is  neither  illegal  nor 
unconstitutional. 

A  vote  of  the  property  taxpayers  is  unnecessary  to  authorize  a  street  improvement  in  the 
City  of  New  Orleans ;  it  is  matter  within  legislative  discretion,  under  the  provisions  of 
Article  46  of  the  Constitution. 

StH'tiim  3  of  Act  73  of  1876  makes  the  certificates  of  designated  city  ofilcials  priina  fa-cie 
proof  of  the  contractors  compliance  with  the  contract,  and  of  his  due  performance  of 
its  obligations ;  and  such  contract,  when  evidenced  by  a  notarial  act.  as  prima  /acU 
proof  of  the  due  obsen^ance  of  antecedent  fonus  and  requirements  of  law ;  hence,  the 
<w»ti*  probandi  is  cast  upon  tlie  resisting  front  proprietor  to  disprove  the  same. 
The  migority  of  owuers,  nvithin  the  meaning  of  Stations  32,  33  and  34  of  Act  20  of  1882. 
are  constnied,  by  Section  35  of  that  .statute.  "  to  be  the  oirtier  or  oic^tiers  of  a  mnjority  of 
running  feet  of  projierty  fronting  on  the  street,  or  portion  of  the  street  to  be  paved  ;"  and 
this  interpretation  applies  with  equal  foi-ce  to  the  petitioning  property  owners  as  to  oppos- 
ing menioriaUsts. 

The  statute  provides  that  a  street  shall  be  a  unit,  for  the  pui'poses  of  all  computations. 
The  law  fixes  the  proportionato  share  or  the  cost  of  paving,  to  be  borne  by  tlie  abutting 
projjerty  owners  and  the  city,  respectively,  in  case  the  work  is  eloue  upon  a  neutnil  ground 
street,  and  there  wjis  no  necessity  of  a  pro\ision  to  that  eflTect  IxMug  incorpomted  in  the 
Hp<>cificatioiis.  or  the  contract ;  and  same  ait  not  invalid  for  the  want  of  it. 
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10.  The  right  of  the  city  to  stipulate,  in  a  paving  (M)nti-act,  for  the  payment  of  ei^ht  per  cent 
per  annum  interest,  by  a  defaulting  Aront  proprietor,  on  the  amount  due  by  him  or  his  pro- 
portionate share  of  the  cost  of  construction,  is  implied  from  her  power  to  adjudicaf«  the 
work  and  to  make  a  contra4.'t  tlierefor.  The  stipulation  of  any  rat^e  of  interest  not  exceed- 
ing eight  per  cent  is  an  incident  of  the  property  owner's  obligation,  and  is  binding  as  any 
part  thereof. 

11.  In  case  the  contractor  for  street  paving  relies,  for  his  remedies,  in  the  enforcement  of  his 
contract  and  for  the  ascertainment  of  the  proportionate  share  of  the  cost  of  the  work 
due  by  the  abutting  proprietors,  on  one  statute,  and  upon  another,  as  to  all  matters  of 
form,  only,  it  is  expedient  and  proper  that  the  hitter,  alone,  should  have  been  mentioned 
in  the  proceedings.  Vide  paragraph  1,  supra. 


\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


A 


Leovy  d;  Blair  for  Plaintiff  and  Appellee : 

1.  Sections  2  and  3  of  the  Act  of  1876  (p.  llC)  are  not  repealed  by  Act  of  18S2  (p.  14).  The 
later  Act  repeals  anj'  and  "  all  laws  in  conflict,  inconsistent  witli  or  contrary  to  the  pro- 
visions of  this  Act."  Sec.  78,  p.  37.  The  Act  of  1886  (No.  113)  expr«w»ly  recogniriw  this 
section  as  unrepealed.  Reptmls  by  implication  are  never  favored.  24  Ann.  116.  See 
also  on  this  point  Hennen's  Dig.,  p.  789,  No.  15 ;  p.  7(10,  No.  20,  No.  21 :  12  Ann.  498,  8D5. 
Subsequent  laws  do  not  repeal  prior  laws  by  c^ontaining  different  provisions.  They  must 
be  contrary.    20  Ann.  140 ;  Louque's  Digest,  p.  363,  No.  2 :  and  m^  p.  —  of  this  brief, 

2.  The  Statutes  of  1876  and  of  1882  are  constitutional.  Ilennen's  Dig.  pp.  1544  and  937 ;  38 
Ann.  325 ;  39  Ann.  4.55  (and  page  —  of  this  brief). 

3.  Plaintiff  is  entitled  to  the  interest  claimed.    3  K.  R.  406. 

4.  The  contract  in  this  case  was  in  no  sense  for  a  i>atented  pavement.  There  is  no  conflicting 
evidence  on  this  point;  but  even  if  there  was  doubt  as  to  this  fatrt.  contractJ*  for  jjatentetl 
pavements  may  be  legally  made  under  all  the  later  decisions.  26  Ann.  ]>.  1 :  (and  deci- 
sions referred  to  in  that  ca.se);  17  Mich.  246;  (Judge  Cooley's  opinion);  15  Kansas:  56 
Barbour,  1 ;  6  Lansing,  92;  50  N.  Y.  319 ;  33  N.  Y.  309. 

5.  Work  is  presumed  to  be  done  in  acconlauce  with  specifications,  in  manner  anil  time.  Act 
1876,  Sec.  3  (p.  116) ;  J  Ann.  25  ;  14  Ann.  297,  295;  15  Ann.  376;  17  Ann.  183;  27  Ann.  .W; 
30  Ann.  250;  29  N.  J.  401 ;  Cooley  on  Taxation,  p.  468;  1  Wallace,  223 ;  lH'«ides  the  evidence 
proves  it  was  so  done. 

6.  Property  holders  are  estoppetl  if  they  do  not  object  at  the  proper  tinu*.  26  Ann.  p.  1 :  5 
Ann.  108;  Hennen's  Dig.  512,  No.  6;  Boone  on  Corporations,  p.  295  (and  his  references); 
96  U.  S.  341 ;  65  Barbour,  p.  1 ;  30  Ind.  573;  36  Ind.  31 ;  Herman  on  Estoppel,  Section  1221, 
and  the  numerous  authorities  there  cited;  Bigelow  on  Estoppel,  p.  214. 

7.  "A  property  holder  cannot  quietly  permit  money  to  be  expendeil  in  work  which  beneflt« 
bis  land,  under  a  contract  with  the  city,  and  then  deny  the  power  of  the  city  to  make  the 
contract.  Where  several  taxpayers  petition  the  Common  (Council  to  cause  certain  im 
provemeuts  to  be  made,  as  grading,  macadamizing,  or  paving  streets,  and  the  improve- 
ments  or  work  is  completed  in  compliance  therewith,  without  con]]»laint  or  objection  on 
their  part.,  to  the  act«  of  the  contraetor  or  Common  Council,  in  mhition  thei-eto,  they  are 
equitably  estopped  to  deny  that  the  Common  Council  ha«l  no  constitutional  ]H>Wer  to  do  it. 
It  would  be  the  perpetration  of  a  gross  fraud,  after  their  willing  and  active  assent;  and 
when  they  impliedly  consent  that  an  assessment  shall  bo  made  to  pay  for  such  improve- 
ments, wiiether  the  assessment  is  illegal  or  not.  they  are  e«topi>e<l  from  asking  a  court  of 
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equity  to  iuterpotte  an  iivjimetion  to  rcHtraiu  tho  collection  of  the  tax/*  (Hermann  on 
Etitoppel.  Section  1221.  refeniujj  to  over  fifty  deciftions.) 

Brautjhn,  Buck,  DinkvhjM  (t  Hart  for  Defendant  and  Appellant: 

1.  Forced  aHscwmenta,  in  which  category  this  claim  falla,  cannot  he  recovered  unless  the 
fonuH  and  r»*quiremenie  of  law  have  heen  strictly  complied  with.  Dillon  on  Municipal 
Corporations.  Sec.  610,  vol.  II,  p.  710,  and  not^es  on  pages  707,  708  and  710,  and  Cohinihus 
vs.  Story,  35  Ind.  97.  See  generally  ch.  xix,  Dillon  on  Municipal  Corporations,  vol.  II, 
Sec.  610,  and  notes  on  pp.  740  and  741. 

The  authority  to  make  local  assessments  does  not  exist  unless  unequivocally  conferred. 
It  can  he  exercise<l  no  further  than  it  is  clearly  delegated.  Where  the  mode  in  which  the 
autliority  shall  he  exercised  is  prescril>ed,  it  constitutes  the  measure  of  the  power  and 
must  be  foHowyd.  Fayssoux  vs.  Succession  Cliaurand,  36  Ann.  548  and  549;  Abbott  on 
Corp.  4»7;  Dillon  on  Mun.  Corp.,  vol.  I.  p.  362,  Sec.  246;  Cooley  on  Taxation,  418 ;  Bur- 
roughs on  Tax.,  Sec.  128,  p.  372,  ch.  xix, 

2.  A  statute  delegating  power  to  charge  the  property  of  individimls  with  the  expense  of 
local  asMessmeuts,  must  be  stiictly  pursued,  and  any  departure  in  substance  from  the 
formula  prt»scribe<l  by  the  statute  vitiates  proceedings  under  it. 

That  wliich  the  Legislature  has  directed  to  be  done  in  such  case,  the  courts  cannot  declare 
immaterial  and  none  of  the  steps  pi-oscril)ed  can  be  held  to  be  directory  merely. 

Commissioners  required  to  take  an  oath  "  faithfully  and  fully  to  discharge  the  duties,"  took 
an  oath  "to  the  best  of  their  ability." 

In  an  action  brought  to  restrain  tlie  collection  of  the  assessment,  held,  that  the  failure  to 
take  the  jiresribed  oath  rendei-tlfl  the  proceedings  illegal.  Merritt  et  al.  vs.  Village  of 
Portcheuter,  71  X.  Y.  309. 

In  Tliompsou  vs.  White  (4  S.  and  R.  33),  the  word  "firmly"  was  omitted  in  an  oath.  In 
Cambria  street  (75  Peun.  St.  R.  357),  officers  were  requii-ed  to  take  an  oath,  that  they 
would  "  impai-tially  discharge  tlieir  duties,"  and  they  had  substituted  "faithfully"  for 
"impartially,"  in  the  oath  as  administered,  and  it  was  lield  fatal  to  their  power  to  act.  71 
X.  Y.  313  ;  46  Darb.  333,  and  other  authorities  cited  tlicrein. 

"  The  commissioners  made  four  successive  reports  to  the  Boanl  of  Trustees,  the  latter  send* 
ing  the  siUue  back  three  times  for  revision  and  correction,  and  the  commissioners  on  each 
occasion  made  a  new  estimate  and  assessment,  and  gave  new  notice  to  parties  interested 
to  present  their  objections  in  writing.  Each  assessment  was  independent  of  every  former, 
.xsm^ssment,  and  the  same  stejjs  were  required  for  its  i)erfection."    71  X.  Y".  309-315. 

"  The  commissioners  having  a<*te4  npon  the  application  for  this  new  road  and  a(\judgeil  it  to 
be  for  tiie  comnu»n  convenience  to  a  certain  extent,  and  made  return  of  their  proceexlings, 
which  were  reconled,  were/wncft  officio  in  regai-d  to  this  new  road,  upon  that  application. 
Their  further  proceedings  without  an  application  are  void  as  a  Judgment  of  a  court  with- 
out a  writ  would  be." 
This  is  the  language  of  the  Court  in  10  Pickering  (Mass.).  p.  269.  It  is  stilted  by  the  Court  in 
13  Pickering  (Mass.),  p.  196.  that  the  Chief  Justice,  who  prepared  this  opinion,  died  before 
any  formal  action  was  had  thereon  by  the  court,  and  the  ca.se  was  finally'  pronounced 
niNin.  l€>aviug  the  principle  decided  in  the  first  report  of  the  case  as  still  an  open  question. 

3.  The  c<mtract  was  not  preceded  by  the  formalities  proscribe*!  by  law.  It  is  not  responsive 
to  the  p<'tition  of  property  holders,  and  no  recovery  should  be  had  thereon,  or  on  a 
qtiantiun  Meruit.    Dillon  on  Mun.  t!orp.,  Sec.  642,  Xo.  2,  p.  741 ;    56  N.  T.  257  ;  43  Barb.  48. 

The  petition  of  proi»erty  holdei-s  is  the  basis  of  Jurisdiction  and  power. 
The  sole  ]Niwer  of  the  City  Council  is  to  carr^'  out  the  wish  of  the  petitioners,  and  to  bind 
u\\  proi>erty  holders  tliis  nuist  be  done  in  the  manner  prescribed  by  law. 

Wiiere  pn)iH?rty  holders  petition  the  Council  for  paving  certain  streets,  recited  in  their  peti- 
tion describiug  the  extent  and  liiuit«  of  the  street  purported  to  be  represented,  the  petition 
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is  gooil  for  the  exart  limitN  described,  and  a  contract  for  paving  made  upon  sucli  petition 
omitting  a  material  part  of  the  Htreet  or  streets  designattMl.  n-nders  the  rontract  null  and 
void  as  to  front  propriet^i-** ;  especially  as  to  those  who  have  in  no  manner  taken  part  in 
procuring  the  contract  for  paving. 

The  two  roadwaj's  on  St.  Charles  avenne,  described  respectively  as  St.  Charles  avenue,  river 
or  south  side,  and  St.  Charles  avenue,  swamp  or  nt)rth  side,  constitute  two  separate  and 
distinct  streets. 

Pi-oceedings  for  paving  same,  nnder  Section  32  of  Act  No.  20,  Acts  of  1882— the  C'ity 
('barter  —  should  be  conducted  separately,  with  referencj^  to  each  street,  on  puin  of  nullity 
of  the  proceedings.  Marquez  vs.  City,  13  Ann.  319 ;  Coirejidlos  vs.  Sncc.  of  Foueher,  'X 
Ann.  362. 

4.  Under  the  strict  construction  to  which  contracts  as  that  sued  on  ai-e  subjected,  the  liuiits 
of  streets  designated  by  petioning  property  holders  who  describe  themselves  as  owning 
proiK'rty  on  "St.  Charles  avenne,  between  Lee  ('irde  .ind  Can-cllton,"  and  the  oixlinauces 
and  contract  based  thereon,  made  for  paving  to  be  done  "  from  Lee  ('ircle  to  Carrollton," 
must  be  taken  literally  and  intenireted  to  mean  to,  and  not  to  the  upper  end,  of  Cnr- 
roUton. 

This  defect  appearing  on  the  face  of  the  contract  and  the  ordinances,  can  be  urged  nnder 
the  general  issue. 

If  it  be  contended  that  the  words  may  mean  something  more  than  to  CaiTollton.  they  are  am- 
biguous and  parole  testimony  is  admissible  to  show  what  was  me^nt  and  how  the  words 
were  interpreted  by  parties  sought  to  be  atfected. 

The  evidence,  in  this  regard  absolute  and  uncontradicted,  shows  that  defendant  and  others 
believed  that  that  the  words  were  understood  as  intending  to  carry  the  pavement,  on  both 
sides,  to  Carroliton  or  "Lower  Line  street  "—being  the  boundary  between  New  Orleans 
and  Carrollton  before  the  consolidation. 

5.  The  ])etitioning  pi*oi»erty  liolders,  under  Section  32  of  the  charter,  must  constitute  and 
represent  a  fair  average  of  the  total  street  or  given  <Ustanee  to  be  i)av«Hi ;  it  is  not  within 
the  spirit  or  the  letter  of  the  law  that  the  upper  extreme  of  a  street  live  milen  long  can  be 
ordi'i-ed  paved  on  a  petition  of  property  hohlei*s,  who,  with  one  single  exception,  own  pni- 
perty  over  a  mile  below  the  uppei-  terminus. 

6.  The  City  Charter  of  1882  repeals  Act  No.  73  of  the  Acts  of  1876.  Under  the  Stntion  32  of 
the  City  Charter  and  the  ilecisions  of  this  Ctmrt  in  the  Martjuez  and  i.'orn'jolics  cases,  the 
property  holders  are  only  liable  for  one-half  the  cost  of  the  paving  and  not  for  twothii'ds, 
as  claimed. 

7.  The  stipulation  for  eight  per  cent  interest  in  the  contract  cannot  be  enforced.    The  Mayor  ■ 
was  altogether  unauthorized  by  the  city  oi-dinances- and  if  he  had  been,  the  stipulation 
would  still  be  invalid.     It  is  ultra  viret. 

The  decision  of  tliis  court  to  the  contrary-  is  not  conclusive  as  authority.  The  iva.Honing  of 
the  court  is  not  satisfactory,  and  facts  of  the  case  are  not  stateil.  One,  decision  on  u 
question  not  settled  by  positive  legislation,  or  where  a  question  is  shown  not  to  have 
"been  thoroughly  investigate»d,  will  not  settle  the  law."'  Lagi-auge  vs.  liaiTe,  11  Kob. 
302;  Smith  vs.  Smith,  13  L.  445. 

8.  There  is  an  eiTor  in  the  measurement  of  defendant's  i>roperty.  The  testimony  shows  that 
twenty-four  feet  must  be  deducted  and  the  amount,  if  judgment  goes  against  hun,  acconl. 
ingly  reduced. 

9.  The  asphalt  paving  as  contracted  for  by  jdaintiti'  is  a  patc'nted  jiavement.  The  city  is 
without  right  to  onler  paving  at  the  cost  of  front  prorprietoi's  on  the  petition  of  an  insig- 
nificant number  of  property  holders,  of  an  expensive  and  ]iatente<l  character.  Dillon  on 
T^Iun.  (.'orp..  Sees.  389  and  390 ;  2.'*  TViscemsiu.  ."390 ;  26  Ann.  1  ;  Burge^js.  Bennet  et  als.  vs. 
The  City  of  Jefferson  et  als..  21  Ann.  143. 

Plaintiff  att<?mpts  to  sln)w  that  the  paving  in  (question  is  not  a  patented  pavement.    It  was 
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80  jziven  out  by  lt8  advertisemfntfl  and  so  da^tcribed.  The  principle  of  competition 
eiiiinf>iai«><1  by  tlie  Htatute  cMinld  not  be  observed  l>y  the  council  in  letting  out  the  contract^ 
and  defendant  cannot  be  compelled  to  pay  the  charge  assessed  against  him  for  the  alleged 
improvement. 
10.  The  defendant  in  this  case  is  not  "estopped"  from  setting  up  his  defenses  to  plaintiff's 
demand.  "  Estoppel  "  is  an  equitable  plea  which  prevents  one  from  escaping  the  conse- 
quences of  his  own  acts  or  declarations.     See  authorities  in  brief. 

Even  if  the  doctrine  of  estoppel  could  be  invoked  as  arising  under  conditions  such  as  those 
involved  in  this  case,  it  could  only  be  done  in  a  suit  on  a  qtuintum  meruit. 

This  suit  is  brought  to  recover  the  amount  of  the  "forced  assessment"  as  such,  without 
regard  to  the  wjuity  or  correctness  of  the  price  charged  or  the  beneiit  confenod. 

B,  7?.  Forma n  on  the  Ranie  side. 


Tlie  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Claim  is  made  by  the  plaintiff  for  $2164  65,  as  two- 
thirds  of  the  contract  i)rice  of  laying  a  street  asphalt  pavement  on  St. 
Charles  avenue,  in  front  of  the  defendant's  premises,  with  eight  per  cent 
interest  from  the  Ist  of  August,  1885. 

It  avers  that,  on  the  13th  of  October,  1883,  by  an  act  passed  before  a 
notary,  it  made  a  contra€t  with  the  City  of  New  Orleans,  through  her 
Mayor,  who  was  duly  authorized  thereto  by  ordinance,  to  lay  street 
asplnilt  paving  on  St.  Charles  avenue,  in  said  city  j  and  that  said  con- 
tract was  made  and  said  paving  done,  in  accordance  with  and  in  pursu- 
ance of  Sections  21  and  32  of  Act  20  of  1882,  Act  73  of  1876,  ordinances 
numbered  239  and  451,  Council  Series,  and  other  laws  and  ordinances  on 
the  ssime  subject-matter,  in  force  at  the  time. 

It  further  avers  tluvt,  previous  to  making  said  contract,  the  property 
holdei-s  on  said  avenue  having  the  legal  requirement  of  feet  front,  peti- 
tioned for  the  construction  of  a  street  asphalt  pavement,  and  said  peti- 
ticm  was  duly  and  legally  advertised,  and  as  recited  in  Ordinance  No. 
239,  C.  S. 

That,  at  the  time  of  the  adoption  of  said  ordinance,  the  execution  of 
said  contract,  and  the  presentation  of  said  work,  the  defendant  was  a 
front  proprietor  on  said  avenue,  and  owned  a  front  on  the  south  side 
thertHjf,  between  C'arrollton  avenue  and  Dublin  street,  of  three  hundred 
and  twenty-tive  feet,  "and  is  liable  for  thepaviug,  curbingand  other  work 
dcme  under  said  contract  in  front  of  his  property,  as  far  as  the  neutral 
ground,  to  the  amount  of  two-thirds  of  the  contract  price  thereof — the 
capital  sum  and  int(»re.st  above  stated  —  with  lien,  privilege  and  right  of 
pledge,  as  stipulated  in  Act  73  of  1876,  duly  recorded. 

It  further  shows  that,  upon  the  completion  of  the  work,  a  certificate 
was  obtainetl  from  the  City  Surveyor,   and  Commissioner  of   Public 
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Works,  duly  approved  by  the  Mayor,  attesting  the  completion  of  siinie 
according  to  contract,  and  which  certificates  are  annexed  to  and  made  a 
X)art  of  the  i)etition. 

This  claim  is  met  hy  no  substuntial  defenses,  on  the  part  of  the  defend- 
ant, but,  on  the  contrary,  by  a  technical  exception  to  the  duplicity  of 
the  petition,  in  the  first  instance,  and  by  smuhy  technical  objections  to 
the  formality  of  the  proceedings,  and  of  the  n»anner  of  x>laintift"s  pui- 
e nance  of  them. 

They  may  be  epitomized  as  follows,  viz: 

1.  An  exception,  that  plaintiff's  reference  to  Act  73  of  1876,  and  Act 
20  of  1882,  without  si)ecifying  upon  which  it  relied  as  authority  for  its 
contract,  made  its  petition  vague ;  and  that,  as  the  provisions  of  those 
acts  are  inconmfent,  it  should  be  ordered  to  elect  between  them. 

2.  That  Act  73  of  1876  was  repealed  by  Act  20  of  1882. 

3.  That  the  contract  provided  for  the  laying  of  a  patented  i>ave- 
ment,  in  violation  of  the  letter  and  spirit  of  Section  21  of  Act  20  of 
1882,  which  requires  that  all  such  work  shall  be  awarded  to  the  lowest 
bidder. 

4.  That  plaintiff's  demand  for  a  forced  assessment  is  a  tax,  in  the 
sense  of  Article  209  of  the  Constitution,  and  the  power  of  the  city  to 
levy  taxes  thereunder,  for  the  year  in  which  said  contract  was  nuule, 
was  exhausted  before  same  was  made,  and  it  is  ultra  vires  and  unconsti- 
tutional. 

5.  And  that  the  work  contemjilated  in  said  contract  was  one  of  public 
improvement,  in  the  sense  of  said  Article  209,  which  could  not  be  under- 
taken at  their  expense,  without  a  vote  of  the  i)ropei*ty  taxi)ayers  j  and 
for  this  reason  the  demand  is  illegal. 

6.  That  St.  Charles  aveniie  is,  in  fact  and  in  law,  two  streets,  sei)arate 
and  distinct  from  each  other,,  with  a  strip  of  land  between  them,  of 
about  thirty  or  forty  feet  in  width,  which  is  designated  as  "  neutral 
ground,"  and  owned  by  the  corporation,  and  used  by  the  New  Orleans 
and  Carrollton  Railway  Company,  \inder  a  contract  with  the  City 
Council  5  but,  in  the  petition  of  the  property  holdei-s,  and  all  subsequent 
l)roceedings,  the  same  were  treated  as  one  single  street  —  the  X)r«)perty 
holders  residing  on  any  and  all  parts  of  either,  signing  same-  indiffer- 
ently —  and,  that  such  petition  and  subsequent  proceedings  were  thereby 
vitiated,  and  did  not  create  forced  liability  on  the  property  holders,  on 
either  of  said  streets. 

7.  That  said  petition  was  not  signed  by  the  requisite  number  of 
owners  -prescribed  by  Section  82  of  Act  20  of  1882,  whether  siiid  section 
is  construed  to  mean  one-fourth  of  the  owners  in  number,  or  the  owners 
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of  one-fourth  of  the  property  fronting  on  the  street ;  and  this  is  parti- 
cuhirly  true  of  the  south,  or  river  side  of  the  avenue. 

8.  That  many  of  tlie  signatures  affixed  to  tlie  property  holders'  peti- 
tion were  unautliorized,  and  cannot  be  counted,  in  ascertaining  the 
number  of  front  feet. 

9.  Tliat  St.  Charles  avenue,  from  Lee  Circle  to  Madison  avenue,  Car- 
rolltou,  is  four  or  five  miles  in  length,  and  that  his  property  is  situated 
near  or  at  tlie  upper  end  of  Carrollton,  and  that  it  is  not  the  spirit  or 
letter  of  the  law,  that  the  full  length  of  the  same  should  be  considered 
and  treated  as  a  unit,  on  which  the  one-fourth  frontiige  is  to  be  calcul- 
ated ;  as,  in  so  considering  and  treating  it,  property  holders  exclusively 
at  one  end  "  might  bind  the  owners  to  an  extension  of  three  times  more 
the  distance ;  *  *  «  and  that  for  a  distance  of  one  mile,  at  least, 
from  ( his )  i^ropert}^  much  less  than  one-fourth  in  number,  or  amount  of 
frontage  is  represented  in  said  petition." 

10.  That  the  contract  is  null  and  void,  because  the  property  holders' 
petition  called  for  street  asphalt  pavement,  "  according  to  specifications 
of  the  City  of  Washington,"  and  this  condition  was  not  observed 
therein ;  the  pavement  contracted  for  differing  therefrom,  in  essential 
pai-ticulars. 

11.  That  said  petition  "  was  intended  to  and  did  ask  for  the  paving  of 
St.  Charles  avenue,  from  Lee  Circle  to  Madison  avenue,  CanoUton, 
*  ♦  •  and  that  the  contract,  as  now  sued  on,  was  awarded  and 
executed  for  the  paving  of  certain  i)ortion8  of  said  avenue,  the  whole  of 
tlie  roachvay  on  the  swamp  side,  from  Louisiana  to  Carrollton,  being  ex- 
cluded and  not  pave<l." 

12.  That,  after  the  pul>lication  of  the  x)etition,  material  changes  were 
made,  in  tlie  width  of  the  roadways  that  were  leaved. 

Vi,  That  the  specifications  for  the  work,  and  the  contract  on  which 
piiblication'for  bids  were  made  were  not  adhered  to  in  many  particulars, 
and  the  bond  and  security  stipulated  were  not  given. 

H.  Neither  the  specifieations  nor  the  contract  stipulate  the  respective 
proportionn  payable  thereunder  by  the  city  and  the  x>r<>P^i'ty  holders  ^ 
and  the  city  was  without  authority  to  contract  for  a  rate  of  interest  in 
excess  of  four  per  cent. 

15.  That  if  Act  73  of  1876  be  held  to  have  been  repealed  by  Act  20  of 
18'^2,  he  insists  that  the  provisions  of  tlie  former  were  not  within  the 
contemplation  of  either  of  the  parties  at  the  commencement  of  proceed- 
ings, and  that  "all  acts  are  expressly  and  in  terms  set  forth,  in  all  ordi- 
nances and  publicaticms,  done  or  intended  to  be  done,  under  Sections  21 
and  32,"  of  the  latter. 
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16.  That  there  never  was  an  absolute  or  indejjendent  vote  taken  by 
the  council  for  the  paving  of  St.  Charles  avtmue,  as  contemplated  in  the 
Act  of  1876,  ^*and,  the  alleged  passage  of  ordinance  Xo.  239  C.  S.,  by  a 
two-thirds  vote,  if  true,  is  not  an  independent  expression  of  the  legis- 
lative Mill  of  the  council "  for  the  purposes  defined  in  the  act. 

17.  That,  if  it  be  held  to  have  li)een  passed  by  such  a  two-thirds  vote, 
same  is  absolutely  null  because  the  "  notice  of  intention"  contemplated 
by  said  statute  was  not  given,  and  that  same  was  a  condition  precedent 
thei'eto. 

The  elaborate  answer  of  the  defendant  is  concluded  by  an  alternative 
averment  that,  in  any  event,  his  liability  cannot  exceed  one-half  the 
cost  of  the  pavement  of  the  avenue  immediately  in  front  of  his  property. 

We  have  been  at  great  pains  to  critically  analyze  the  answer,  and 
state  the  various  objections  urged  therein,  in  order  that  our  opinion 
should  not  pass  its  limits.  We  will  take  them  up,  and  dispose  of  them 
in  the  order  of  their  i)roper  sequence. 

I. 

Before  going  into  the  trial,  the  plaintiff's  counsel  caused  the  following 
entry  to  be  made  upon  the  minutes  of  the  court,  viz  : 

"  Counsel  for  defendant  having  called  upon  counsel  for  plaintiff  to 
elect,  according  to  dcjfendant's  int<*rpr(^tation  of  his  petition,  upon  which 
Act,  namely,  Act  No.  73  of  1876,  or  Act  Xo.  20  of  1882,  plaintiff  ivlied 
in  support  of  the  validity  of  his  contract  as  to  form,  counsel  for  plaintiff 
states  that,  so  far  as  matters  of  form  are  concerned,  he  relies  upon  Act 
Xo.  20  of  1882,  and  so  far  as  the  proportion  of  payments  to  be  made  by 
the  property  holders  is  concerned,  and  for  his  remedies,  that  he  relies 
upon  Act  Xo.  78  of  1876,  as  stated  in  the  petition  and  contract." 

This  fully  responds  to  the  defendant's  exception. 

Plaintiff's  counsel  entt^rtained  the  opinion  that  the  provisions  of  the 
two  acts  were  not  inconsistent,  and  thus  believing  they  had  a  perfect  right 
to  uige  them  alternatively  in  their  pleadings,  as  they  are  alleged  to  have 
done  in  tluvir  proceedings.  Their  right  so  to  do  cannot  be  tested  by  a 
dilatory  excei)tion.     It  is  a  matter  for  the  merits. 

II. 

Section  1  of  Act  73  of  1876  designates  tlie  method  of  proceeding  on 
the  part  of  property  holders  who  desire  to  have  street-paving  done,  and, 
also,  on  the  part  of  the  City  Council— in<-luding  the  petition,  advertise- 
ment, memorial  of  oppcments,  adjudication  of  the  work,  the  manner  of 
paying  the  cost  of  same,  and  by  whom  it  shall  be  paid. 
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It  is  conceded  by  the  plaintiff  that  Section  32  of  Act  20  of  1882,  covers 
the  sjinie  ground,  and  tlmt  the  provisions  of  the  former  are  necessarily 
anperceded  tliereby,  the  hatter  repealing  "  all  acts  in  conflict,  inconsist- 
ent with,  or  contrary"  thereto.     Section  37. 

Bnt  Section  2  of  the  Act  of  1876,  provides  "that  whenever  *  * 
paving  *  *  is  made  upon  a  street  ♦  *  having  a  strip  of  land,  or 
neutral  ground  running  through  the  middle,  not  private  property,  with 
a  roadway  on  both  sides,  two-thirds  of  said  *  ♦  paving  *  *  shall 
be  borne  equally  by  the  owners  of  real  property  fronting  upon  the 
roadways,  according  to  the  running  front  foot  of  proj)erty  abutting  on 
either  of  said  roadways j  and  one-third  of  the  cost  shall  l)e  paid  by  the 
City  of  New  Orleans." 

Section  3  of  that  Act  provides  "  that  all  payments  shall  be  made  upon 
tlu»  certificate*  of  the  Administrator  of  Improvements  and  City  Surveyor, 
and  whi(;h  certificate  shall  be  prima  facie  proof  of  a  compliance  with 
the  contract,  and  due  performance  of  its  obligations ;  and  which  said 
contract,  when  duly  passed  before  a  notary,  and  signed  by  the  Mayor 
shall  be  prima  facie  proof  of  <lue  observance  of  all  antecedent  forms 
and  reciuiremeuts  of  law."  It  further  provides  "that  the  cost  of  said 
•  *  paving  *  *  shall  be,  and  is  hereby,  constituted  a  real  charge 
in  and  upon  said  real  property  «  »  ♦  and  the  same  shall  be  deemed, 
considered,  and  trc^ated  as  pledged  for  the  payment  of  said  cost  •  * 
and  that  it  shall  be  sullicient  to  1*ecord  the  certificate  of  assessment,  or 
perfornuince,  of  the  City  Siuveyor,  etc." 

Upon  a  critical  examiiuition  of  the  Act  of  1882,  there  have  been  found 
no  provisions  upon  tlie  same  subject-matter,  as  that  cited  in  Sections  2 
and  3  of  the  Act  of  1876,  and  the  two  cannot  be  said  to  be,  in  any 
sense,  in  conflict,  inconsistent  with,  or  contrary  to,  each  other  j  and, 
hence,  those  of  1876  are  not,  co  nomine,  repealed.  But,  it  is  argued 
that,  inasmuch  as  the  Act  of  1882  is  the  city  charter,  the  presumption 
jnris  et  de  jure  is,  that  it  is  fiill  and  complete,  and  contain  all  the  i>ower8 
the  Legislature  intended  the  city  should  possess  or  exercise,  and  such  an 
interpretation,  necessarily  implies  that  all  the  provisions  of  the  Act  of 
I87CJ,  on  the  subject  of  paying  streets  of  the  city,  are  rei>ealed. 

In  this  view,  it  is  well  to  take  into  consideration  contemporaneous 
legishition,  ami  its  judicial  interpretation,  in  order  to  proi)erly  apjire- 
ciate  tlu».  purpose  of  the  Legislature  in  enacting  the  provisions  last 
<|uoted  from  that  act. 

Section  119  of  Act  KU  of  1856,  which  is  identical  with  Section  32  of 
Act  20  of  1882,  ipsissimifi  verbis,  was  examined  and  ai)plied,  by  (uir  pre- 
decessors, in  Manjuez  vs.  City  of  New  Orleans,  13  Ann.  319,  to  a  cou- 
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tract  quite  similar  to  the  one  under  cousideration,  for  the  grading  and 
shelling  •'  of  Claiborne  street,  on  the  north  side  of  the  middle  ground, 
or  i)ronienade,  of  said  street,  from  St.  Bernard  avenue  to  Elysian  Fields 
street."  The  contractor  sued  the  various  front  or  abutting  proprietors  . 
for  their  respective  proportionate  shares  of  the  whole  cost,  but  resist- 
ance was  made  on  the  ground  **  that  the  City  of  New  Orleans  is  the 
owner  of  middle  gi'ound  or  promenade,  located  in  the  centre  of  Clai- 
borne street,  and  fronting  said  shellroad,"  and  is  liable  for  one-half  of 
the  cost  of  the  work;  and  judgments  were  rendered  accordingly  in  the 
district  court,  and  the  same  were  acquiesced  in.  Subsecpiently,  suit  was 
brought  against  the  city,  on  that  theory,  and  she  was  held  liable  by  this 
Court  for  one-half  the  cost. 

The  Legislature  of  1868  enacted  a  statute  authorizing  the  police  jury 
of  the  parish  of  Jefterson,  left  bank,  to  direct  the  construction  of  a 
shellroad,  or  Nicolson  pavement,  to  connect  the  then  .existing  Nicolson 
pavement,  from  the  upi)er  line  of  tlie  City  of  Jefferson,  on  St.  Charles 
street,  to  the  upper  line  of  the  City  of  Carrollton,  on  the  right  hand 
side  of  the  New  Orleans  and  Carrollton  railroad  tnR'k,  and  to  assess  the 
property  owners  with  the  cost  thereof.  One  Correjolles  became  the  ad- 
judicatee  of  the  work,  and,  upon  x)ropcr  certilicates  of  its  completion, 
he  instituted  suit  against  the  succession  of  Marcpiis  Louis  Foucher, 
whose  property  fronted  on  the  south,  or  river  side  of  said  street,  oppo- 
site that  upon  which  the  shellroad  was  constructed.  Our  predecessors 
said  in  that  case  : 

"The  payment  of  the  plaintiff's  bill  is  resisted  on  the  lAen  that  the 
middle  ground  of  the  street,  which  is  now  used  by  tlie  New  Orleans  and 
Carrollton  Riiilroad  Comi>any  as  a  train  way,  is  either  the  property  of 
the  railroad,  or  of  the  x)ublic,  and,  in  either  case,  the  city  is  bound  to 
sustain  its  portion  of  the  expense  of  shelling  the  road.  The  defendant 
denies  that  his  lands,  lying  south  of  the  street,  are  bound  for  any  part 
of  the  taxes.  *♦****»♦ 

"  It  seems  that  the  only  question  in  which  the  defendant  is  concerned, 
l)resented  in  this  case,  was  decided  in  the  case  of  Marquez  vs.  The  City 
of  New  Orleans.  13  Ann.  320.  In  that  case  the  court  held  that  the 
middle  ground  of  Claiborne  street  belonged  to  the  city  as  a  locus 
publu'Ks,  and  tliat  the  city  was  bound  to  bear  one- half  the  expense  of 
constructing  a  road  on  the  north  side  of  said  street,  the  entire  expense 
of  which  it  was  sought  to  impose  upon  the  proprietors  of  the  north  side. 
That  case  and  the  one  at  bar  seem  to  l>e  identical.  With  that  view  of 
the  case,  the  judge  a  quo  decided  iji  favor  of  the  defendant,  and  we 
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think  correctly."      Con-ejolles  vs.   SucccBsion    of   Loiiis  -Fouclier,  26 
Anil.  362. 

Yet,  we  find  in  Section  24  of  Act  7  of  1870,  extra  session,  tlie  identical 
provisions  of  the  Act  of  1856  )titpra  reported,  and  they  remained  in 
force  until  the  passai^e  of  Act  Hi  of  1876,  whicli  appears  to  have  eni- 
iMxlied  in  it  the  substance,  and  purport  of  the  decisions  from  which  we 
liave  quoted.  Now,  when  we  consider  the  fact,  that  Section  32  of  Act 
20  of  1882  is  identical  miitaih  mutandis  with  the  statutes  of  1856,  and 
1870,  the  idea  of  Sections  2  and  3  of  Act  73  of  1876  being  repealed,  ap- 
pears to  us  utterly  untenable.  Those  are  the  only  statutory  provisions 
extant,  which  relate  to  the  paving  of  unpaved  neutral  ground  streets  of 
the  City  oi  New  Orleans.  If  it  be  repealed,  the  jurisprudence  would  be 
unaifecte<l  thereby,  and  would  be  strictly  applicable  to  the  existing 
statute,  as  it  was  to  those  preceding  it.  But  the  existence  of  tliat  juris- 
prudence exhibits  a  necessity  for  a  statutory  regulation  on  tlie  subject, 
and,  therefore,  it  is  not  correctly  assumed  by  tlie  defendant's  counsel 
that  the  omission  of  any  such  provision  from  tlu^  city  charter,  of  neces- 
sity implies  the  repeal  of  a  former,  amtnining  it. 

In  addition  to  this  argument  and  authonty,  tlie  Legislature  itself 
placed  an  interpret4ition  on  the  question  of  this  alleged  repeal  j  for,  in  an 
act 'amendatory  of  said  Section  32  of  Act  20  of  1882,  it  was  s}>ecially 
provided  "  that  nothing  herein  shall  be  construed  Jis  attecting  Act  73  ajii- 
proved  March  30th,  1876,  Jis  to  the  paving  of  neutral  grounds,  or  strex^ts 
m^jac^nt  to  the  levee."  Act  No.  113  of  188(5.  Vide  Faissoux  vs.  Succ4».s- 
sion  of  Baroness  de  Charand,  30  Ann.  5407. 

III. 

An  important  question  in  the  case  is  whether  the  contract  awarded, 
and  the  plaintiff  construct.ed  a  i>at<\nted  pavement  or  not;  the  theory  of 
defendant's  counscd  being,  that  if  it  was  a  patented  pavenu'ut,  the  city's 
adjudication  was  null,  because  it  violat<Hl  the  letter  and  spirit  of  sc»c- 
tion  21  of  the  city  charter,  which  x>rovides  that  all  contracts  for  i)ublic 
work  shall  Im»  awarded  at  public  auction  to  the  lowest  bidder,  or  given 
to  tlie  one  making  the  lowest  sealed  proposal  therefor. 

Their  contention  is  that  there  could  be  no  real  and  practical  competi- 
tion for  the  work,  without  the  observance  of  this  formality ;  and  that 
effective  competition  is  of  the  esst»nce  of  such  a  contract. 

Whilst  there  lire  some  well  considered  opinions  which  appear  to  sanc- 
tion a  conti'ary  view,  we  prefer  to  follow  that  announced  in  Burgess 
Bennett  et  als  vs.  The  City  of  Jefferson,  21  Ann.  143,  which  is  to  the 
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eflPect  that  tliere  can  Ihj  no  practical  competition  for  a  patented  p.ave- 
ment. 

Accepting  this  theoiy,  necessit^iteH  an  examination  of  the  evidence,  in 
order  to  ascertain  the  trnth  or  incorrectness  of  defendant's  charge. 

On  the  trial,  defendant's  connsel  introdnced  in  evidence,  the  assign- 
ments by  E.  J.  DeSmidt  to  the  plaintiff  of  two  patents,  and  an  applica- 
tion for  another  5  but  thejyatetits  were  not  introduced,  and  the  application 
does  not  appear  to  have  been  granted. 

Patents  numbered  236,995  and  237,662,  issued  to  defendant,  were 
offered,  but  same  were  accompanied  by  assignments  to  oilier  persons 
than  the  plaintiff. 

If  either  of  the  first  three  mentioned  patents,  for  improvements  in 
refining  asphaltum,  are  assigned  to  the  plaintiff,  it  should  have  been  i)ro- 
duced  by  the  defendant,  as  the  burden  of  proof  was  on  hun. 

They  were  of  ejisy  access.  The  law  requires  that  all  patents,  and  the 
transfer  or  assignment  thereof,  shall  be  recorded  in  the  Patent  Office 
at  Washington,  on  the  penalty  of  same  becoming  void,  as  to  any  pur- 
chaser or  mortgagee.     U.  S.  Rev.  Stats.  Sees.  481,  4883,  4898. 

But,  in  addition  to  this,  an  examination  of  the  specifications  on  which  • 
the  contract  was  awarded  and,  in  pursuance  of  which,  the  work  was 
done,  discloses  that  the  quantity  and  charactc^r  of  the  material,  and  the 
method  of  laying  the  pavement,  which  are  set  out  with  great  care 
and  jjarticidarity.  They  provide  that  *^  the  pavement  shall  be  of  an 
uniform  thickness  of  two  and  cme-half  inches  of  sheet  asphaltum,  when 
compressed,  laid  on  a  base  of  hydraulic  cement  c(mcrete,  of  an  uniform 
dei)th  of  six  inches." 

They  require  that  this  concrete  base  shall  be  made  of  English  Port- 
land cement,  and  sharp  washed  sand,  mixed  with  broken  hard-st4)ne, 
brick,  pebble,  or  sound  Lake  shells.  They  provide  that  the  wc^aring 
surface,  or  pavement  proper,  shall  be  of  "  pure,  refined  asphaltum, 
nnmijred  with  any  of  th^  products  of  coal  /i^rr,"  and  shall  be  com^wsed  of 
four  ingredients,  \\z : 

1.  Refined  asphaltum. 

2.  Heavy  petroleum  oil. 
8.  Fine  sand. 

4.  Pulverized  carbonate  of  lime. 

Making  a  comparison  of  these  Ingredients,  with  the  specifications  ac- 
companying the  DeSniidt  patents,  it  becomes  manifest  that  the  latter 
were  not  iwed  by  the  i)laintift*  in  laying  the  pavement  in  question,  for 
the  reason  that  those  i)atents  were  restricted  to  improvements  **  in  the 
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act  of  preparing  coal  tar  products  for  use  in  bitiiniiiioiis  cements,  or 
comi>o8itiou8  for  paving  tuid  other  purposes." 

To  make  it  plain,  there  was  a  stipulation  in  the  specifications  of  the 
City  Surveyor,  that  "  parties  desirous  of  bidding,  but  whose  process  of 
street  asphalting  differs  from  these  specifications,  and  which  may  be  as 
per  specifications  of  Wasliington,  D.  C,  are  request<^d  to  forward"  bids, 
with  the  difference  well  explainecl" — thereby  clearly  indicating  that  a 
patented  pavement  was  not  in  contemplation  of  the  City  Council,  in  ad- 
vertising for  bids,  and  that  competition  was  expected  and  invited  in 
awarding  the  contract. 

It  is  in  proof  that  asphaltum  is  imported  from  Trinidad,  by  several 
companies  in  this  countrj^  and  in  Europe,  and  that  it  can  be  purchased 
in  New  York  and  other  markets  of  the  United  States.  It  is  defined  to 
be  a  mineral  pitch  which  occurs  on  the  shores  and  surface  of  tlie  Dead 
Sea,  which  is  styled  the  Asphaltic  Lake }  and  is  found  in  many  parts  of 
Asia,  Europe  and  America.     Webster,  vcrbo :  Asphaltum. 

Tlie  testimony,  also,  shows  that  there  are  several  companies  in  the 
United  States  engaged  in  laying  street  asphiilt  pavement  in  accordance 
with  the  Washington  specifications,  which  are  nearly  verbatim  copies  of 
those  under  which  plaintiff  bought  the  contract  under  consideration } 
and,  that,  under  them,  any  one  of  them,  or  any  other  company  could 
have  laid  the  pavement  on  St.  Charles  avenue,  as  plaintiff  did. 

We  have  no  hesitancy  in  deciding  that  tliis  complaint  of  the  defend- 
ant was  properly  decided  against  him  in  the  coilrt  a  qua. 

IV. 

Conceding  for  the  argument,  that  the  city  had  levied  annual  taxes  for 
the  year  1883,  and  for  every  year  thereafter,  up  to  the  limit  prescribed  by 
Article  209  of  tlie  Constitution,  and  liad,  in  each  of  said  years,  exhausted 
its  powers  of  taxation  thereunder,  does  it  follow,  therefore,  that  the 
forced  assessment  against  the  defendant  is  either  illegal,  idtra  vircft,  or 
unconstitutional  ?  Is  such  a  forced  contribution  a  tax,  in  the  sense  of 
that  Article  t    Certainly  not. 

That  Article  provides  that  *^  the  State  tax  on  property,  for  all  pur- 
poRCB  whatever  •  *  shall  not  exceed,  in  any  one  year,  six  mills  on 
the  dollar  of  its  assessed  vahuition  •  «  •  and  no  parish  or  munici- 
pal tax  for  all  purposes  whatsoever  shall  exceed  ten  mills  on  the  dollar 
of  valuation." 

Tli<*se  i>ro visions  have  exclusive  reference  to  the  ad  valorum  taxation 
of  the  property  of  all  the  inhal)itants  of  the  city,  for  purpos(^s  of  revenue 
only. 
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The  contribution  sought  to  be  leWod  on  the  defendant's  property  is 
not  such  "  municipal  tax  "  as  is  cont«mplated  by  them.  It  is  plain  that 
no  tax  has  been  laid  on  the  defendant's  property,  and  tliat  the  improvc;- 
nient  was  not  placed  vjyon  it  j  but  it  was  placed  on  a  public  thorough- 
fare of  the  city,  and  the  council  authorized  its  construction,  at  the  joint 
expense  of  the  front  proprietors,  upon  the  ratio  of  a  corresponding  bene- 
fit confi^iTcd  upon  the  property.  Tlie  performance  of  the  work  creates 
an  indebtedness  to  the  contractor,  and  not  to  the  city  j  and  it  is  collecti- 
ble by  suit,  and  not  by  summary  proceedings  for  a  forced  expropriation. 

Such  a  distinction  has  been  frequently  recognized  by  us  in  recent 
decisions. 

In  Delcambre  vs.  Clere,  34  Ann.  1051,  w^e  said :  "  There  is  a  recog- 
nized distinction  between  the  taxing  power  and  the  police*,  power  con- 
ferred on  corpoi'ations ;  licenses  or  taxes  may  be  imposed  on  cert^iin 
branches,  Jis  a  regulation  under  the  exercise*  of  the  latter  power,  but  it 
must  plainly  appear  that  they  are  imposed  strictly  and  exclusively  in 
aid  of  such  powH^r,  and  not  for  the  purposes  of  revenue.  The  rule  is, 
that  mere  "  police  power,  and  the  right  to  make  all  needful  regulations 
under  it,  gives  no  right  to  tax  for  revenue.'''*  Mestayer  v§.  Corrige,  38 
Ann.  711. 

Dillon  says  "  the  taxing  power  is  to  be  distinguished  from  the  police 
power  *  •  »  ♦  The  power  to  license  and  regulate  particular 
branches  of  business  or  matters,  is  merely  a  police  power ;  but  when 
licenses,  fees  or  exactions  are  plainly  imposed  for  the  sole,  or  main  pur- 
pose of  revenue,  they  are  in  effect  '  taxes.' "  2  Dillon's  Munic.  Corj). 
See.  609. 

The  same  author  says  the  Constitution  of  California  requires  that 
tnxaiion  shall  be  equal  and  uniform  throughout  the  State,  but  that  the 
Supreme  Court  of  that  Stat«  holds  that  the  word  "  taxation,"  as  used 
therein,  "refers  t^  general  taxes  to  defray  the  ordinary  expenses  of  the 
St^te,  and  its  subordinate  local  governments,  and  not  to  assessments 
for  local  improvements;  that  tojcathn  wjis  intended  to  be  exercised  ui)on 
the  basis  of  value,  so  as  to  secure  equality  and  uniformity ;  that  assess- 
ments  ( though  a  branch  of  the  taxing  power )  need  not  necessarily  be 
exercised  on  the  ad  valorem  principle,  but  the  Legislature  is  at  liberty  to 
adopt  a  different  mode  or  basis  of  apportionment,  such  as  frontage, 
benefits  received,  or  superficial  contracts."  Ibid  sec.  599,  citing :  Emery 
vs.  Gas  Company,  28  Cal.  345  j  Hart  vs.  Garin,  12  Cal.  476  j  Argenti  vs. 
San  Francisco,  16  CsU.  255. 

*^  So  in  Louisiana,  according  to  the  later,  if  not  the  earlier,  cases, 
local  municipal  assessments  for  local  improvements  are  valid,  although 
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tlie  Constitiiti<ni  provides  that  all  taxation  shall  be  equal  and  uniform 
throughout  the  State ;  such  assessments  are  not  taxation  within  the 
meaning  of  the  Constitution  requiring  uniformity  of  t-axation."  Ibid 
sec.  600,  citing :  Stuart  Cases,  20  Ann.  499 ;  Gratman  vs.  Crandall,  1 1 
Ann.  220;  The  Draining  Company,  id.  371;  Wallace  vs.  Shelton,  14 
Ann.  503;  O'Leaiy  vs.  Sloo,  7  Ann.  25;  Municipality  vs.  Guillotte,  14 
Ann.  295 ;  2  Dillon's  Munic.  Corp.  Sees.  617,  619. 

On  this  subject  Judge  Cooley  says : 

"  A  like  principle  is  sometimes  applied  to  the  construction  and  im- 
provement of  the  streets.  These,  as  lias  been  Siiid,  constitute  highways 
for  the  accommodation  of  the  general  public,  but  are  calculated,  by 
their  improvement,  to  increase  largely  the  value  of  all  property  front- 
ing on,  or  lying  in  the  immediate  vicinity  of  them.  Should  the  Legisla- 
ture determine  that  the  cost  of  a  street  improvement  should  be  borne  in 
part  by  the  whole  city,  and,  in  part,  by  an  assessment  made  upon  the 
basis  of  benefits  within  a  district  to  which  the  improvement  was  excep- 
tionally valuable,  we  know  of  no  valid  objection  that  could  be  inter- 
posed."   Cooley  on  Taxation,  p.  117. 

"  Special  assessments  are  a  j^ceiih'ar  species  of  taxntion,  stianding  apart 
from  the  general  burdens  imposed  for  State  and  municipal  purposes,  and 
governed  by  principles  that  do  not  apply  generally.  The  general  levy 
of  taxes  is  understood  to  exact  contributions  in  return  for  general  bene- 
fits of  government,  and  it  promises  nothing  to  the  persons  t-axed,  be- 
yond wliat  may  be  anticipated  fi'om  an  administration  of  the  laws  for 
individual  protection,  and  the  general  public  good.  Special  assess- 
ments, on  the  other  hand,  are  made  upon  the  assumption  that  a  portion 
of  the  community  is  to  be  specially,  and  peculiarly  benefitted,  in  the 
enhancement  of  the  value  of  property  peculiarly  situated  as  regards  a 
cout<emplat.ed  expenditure  of  public  funds ;  and,  in  addition  to  the  gen- 
eral levy,  they  demand  that  special  contributions,  in  consideration  of 
the  special  lienefit,  shall  be  made  by  the  persons  receiving  it."  Ibid  pp. 
416,417,418,420,422,423. 

This  and  kindred  questions  were  carefully  examined  and  decided  in 
Ghamock  vs.  lievee  District  Co.,  38  Ann.  32:3,  and  Planting  and  Manu- 
facturing Company  vs.  Tax  Collector,  39  Ann.  461 ;  and  the  principles 
announced  by  the  text  writers  quoted  from  were  affinued  as  strictly  ap- 
pHcable,  under  our  prescuit  Constitution. 

It  is  our  decided  conviction  that  the  statute,  and  special  assessment 
involved  in  this  discussion,  are  constitutional  and  legal. 
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The  argiinient  and  autliority  cited  in  tlie  last  paragi-apli  are  applic^ible 
to  this  propoftitioit  as  well. 

The  pnmso  to  Article  209  of  the  Constitution  declares  ^*  that  for  the 
puqiose  of  erecting  and  constructing  public  buildings,  bridges  and 
works  of  public  improvement  in  the  parishes  and  municipalities,  the 
rate  of  taxation  herein  limited  may  be  increased  when  the  rate  of  such 
increase^  and  the  purjiose  for  which  it  is  intended  shall  have  been  sub- 
mitted to  a  vote  of  the  property  taxpayers  of  such  parish  or  munici- 
pality ♦  *  and  a  majority  of  same  voting  at  such  election  shall  have 
voted  therefor."  The  one  contemplated  is,  as  shown  in  the  preceding 
paragraph,  an  ad  valorem  taxation  on  all  property,  generally. 

Article  209  et  sequentes  must  be  construed  and  harmonized  with  the 
provisions  of  Article  46  of  the  Constitution,  which  reserves  to  the  Gen- 
eral Assembly  plenary  power  t/O  deal  with  the  corporation  of  the  City 
of  New  Orleans,  at  will. 

VI. 

Preliminary  to  the  discussion  of  this,  and  subsequent  gi^ounds  of  ob- 
jection, which  are  mainly  <lirected  against  the  proceedings  of  the  differ- 
ent parties,  it  is  well  to  examine  the  standpoint  occupied  by  them,  and 
ascertain  upon  whom  the  onus  probandl  rests.  It  must  be  borne  in 
mind  that  Section  3  of  Act  73  of  1876  jirovides,  that  the  certificates  of 
the  Administrator  of  Improvements  and  City  Surveyor  **  shall  be  prima 
facie  proof  of  a  compliance  with  the  contract  and  due  performance  of 
its  obligations  j  and  that  said  contract,  when  duly  passed  before  a  no- 
tary, and  signed  by  the  Mayor,  sluill  be  jmma  facie  proof  of  due  ob- 
servance of  all  antecedent  forms  and  requirements  of  law." 

This  is  a  well  recognized  principle,  for  Dillon  says :  *'  If  the  work 
has  been  done  in  a  manner  satisfactory  to  the  corporation,  and  has  been 
accepted  by  it,  n  prima  facie  case  is  made  out."  2  Dillon's  Munic.  Corp. 
Sec.  650. 

'^The  Legislature  may  provide  for  a  summary  collection  of  taxes  and 
assessments  and  declare  what  shall  nuike  a  prima  facie  case."  Ibid, 
Sec.  651. 

Judge  Cooley  says  on  this  subject : 

"  It  is  no  defense  to  an  asses-sment  that  the  contract  for  the  work  was 
not  performed  according  to  its  terms.  The  proi)er  authorities  must  de- 
cide upon  this,  and,  if  they  accept  the  work,  the  aceejit^uice,  in  the  ab- 
sence of  frauds,  is  conclmive,''''    Cooley  on  Taxation,  ]>.  468. 
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The  8arae  principle  was  announced  by  our  predecessors  in  Municipal- 
ity vs.  Guillotte,  14  Ann.  295,  in  these  words,  viz : 

"  In  the  absence  of  proof  of  fraud,  the  acceptance  by  tlie  corjioration  of 
work  which  it  was  authorized  to  contract  for,  is  prima  facie  evidence 
against  the  defendant,  so  far  as  relates  to  its  completion,  and  the  manner 
in  which  it  was  done." 

Hence  it  appears  that  the  onm  is  on  the  defendant  to  show  plaintift^'s 
non-compliance  with  its  contract,  the  non -performance  of  its  obliga- 
ticms  thereunder,  its  w<>m -observance  of  antecedent  forms  and  require- 
ments of  law,  and  the  iwn-completion  of  the  work. 

The  eertiticate  of  the  Commissioner  of  Public  Works,  under  the  city 
charter,  takes  the  place  of  that  of  the  Administrator  of  Improvements, 
under  the  statute  of  187(5.  The  certificates  of  the  Commissioner  and 
City  Surveyor,  as  well  as  the  notarial  contract  of  the  i)laintiff  with  the 
Mayor,  are  in  evidence ;  and  proof  is  abundant  of  the  city's  acceptance 
of  the  work  i>erformed. 

This  question  being  settled,  we  may  proceed  with  the  discussion  of 
the  questions  remaining. 

We  do  not  regard  it  as  material,  that  the  property  holders'  petition, 
amd  other  documents  and  contracts  treated  St.  Charles  avenue  as  a 
whole,  and  <lid  not  mention  it  as  consisting  of  two  distinct  roadways 
sepanited  by  a  neutral  ground  belonging  to  the  municipality  —  conced- 
ing the  facts  to  he  as  stated,  anfuendo  —  because  the  greater  includes 
the  lesser,  and  there  is  no  i)rovision  of  the  law  violated  thereby.  This 
avenue  is  dealt  with  throughout  all  the  proceedings  as  a  double,  or 
ueutnd  ground  street,  possessing  two  distinct  and  separate  roadways. 
While*  it  maybe  true  that  the  property  holders,  on  either  side  of  the 
street,  or  roadway  signed  the  petition  indiflFerently,  they  must  be  eonnted 
separately  in  making  the  compntatiitn  of  proprietors  owning  the  abutting 
properties,  for  the  purposes  of  special  assessment.  This  is  a  question 
of  proof,  and  not  of  the  technical  sufficiency,  and  formality  of  pro- 
ceedings. 

VII. 

Section  .'J^  of  Act  20  of  18S2  provides  that,  "  whenever  one-fourth  the 
owners  of  real  property  ♦  »  ♦  shall,  by  petition  siyned  by  the 
petitioner y  or  petitioners^  and  addressed  to  the  council  of  said  city,  etc." 
and,  it  is  argued  by  defendant's  counsel,  that  this  language  implies  that 
one-fourth  of  the  persojis  owning  front  property  on  the  avenue  is  meant, 
and  not  the  owners  of  <me-fourth  of  the  real  property  fronting  on  the  street. 
Such  a  construction  would  be  manifestly  unjust,  because,  by  this  method 
of  computation,  a  large  number  of  persons  owning  a  small  front,  would 
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carry  gi*eater  strength  than  a  8mall  number  owning  many  large  propcn*- 
tiesj  and  we  under .^tand  that  to  be  the  very  ground  of  liis  ninth  objec- 
tion. But,  sucli  a  conRtmction  is  an  erroneous  one,  bec4iime  section  35 
pro\ide8  that  "  the  majority  of  owners  witliin  the  meaning  of  Sections 
32,  33  and  34  of  tliis  act  shall  be  construed  to  be  the  airn^r,  or  owners  of 
a  majority  of  running  feet  of  real  property  fronting  on  the  street,  or 
portion  of  the  street  to  be  paved,  et<i."  If  "  the  majority  of  owners  "  in 
tliat  section  is  intended  to  mean  the  memorialists  opposing  the  improve- 
ment, it  must  apply  equally  to  the  petioning  property  owners. 

It  is  the  clear  meaning  of  the  phrase  that  such  petition  may  be  "  signed 
by  the  petitioner  or  petitioners,"  that  a  majority  of  the  abutting 
property  was  intended. 

We  have  already  ascertained  that  the  provisions  of  Section  119  of  Act 
164  of  1856  are  identical  with  those  of  Section  :«  of  Act  20  of  1882  — 
rl(U  paragraph  II  sirpra  —  a  further  examination  of  the  two  acts  shows 
that  Section  122  of  the  former  is  identical  \N'ith  section  JJ5  of  the  latter. 
The  residt  is  that  the  phrases,  "  the  majority  of  owners,  etc."  and  "  the 
owners  of  a  majority,  etc."  are  construed  to  be  convertible,  and  of  the 
same  import.     Daniel  vs.  City  of  New  Orleans,  26  Ann.  4. 

On  the  trial,  the  defendant  offered  no  affirmative  proof  in  support  of 
his  objection,  and,  in  its  absence,  the  notarial  contract,  which  furnishes 
prima  facie  proof  of  compliance  with  all  antecedent  forms  of  law,  is 
sufficient  to  defeat  tins  objection.     Section  3,  Act  73  of  1876. 

Such  was  the  jurisprudence  at  the  time  of  the  passage  of  that  act,  for 
it  was  said  in  O'Hara  vs.  Blood,  27  Ann.  57  : 

"  We  find  a  petition  signed  by  a  number  of  i>ei-sons  representing  them- 
selves as  property  holders  on  Locust  street,  asking  for  banquettes  to  be 
constructed  on  that  street.  On  the  principle  that  omnia  premmuntar  rite 
esse  acta,  w^e  must  suppose  that  the  persons  petitioning  constitute  one- 
fourth  of  the  property  owners  on  that  street.  The  defendant  has  offeixnl 
no  answer  to  rebut  the  presumption."  Webber  vs.  Gottschalk,  15 
Ann.  376. 

This  is  a  recognized  principle  of  (-onstruction  in  Federal  jurisprudence. 
Gelpcke  vs.  City  of  Dubuque,  1  W^all.  221. 

But  we  have  the  distinct  admission  in  the  defendant's  brief  (p.  24), 
"that  if  the  river  side  of  the  avenue,  alone,  be  taken,  the  number  of 
signers  exceeds  one-<iuarter,  unless  your  Honors  hold  that  the  per  pro 
signatures  must  be  thrown  out." 

In  as  much  as  the  proof  shows,  and  the  defendant's  admission  de- 
clares, that  St.  Charles  avenue  is  composed  of  two  separate?  and  distinct 
streets,  with  a  neutral  ground  dividing  them— red**  paragraph  VI  and 
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objection — the  river  side  alone  must  be  taken  into  consideration,  in  as 
much  as  defendant  owns  abutting  property  on  that  side. 

We  know  of  no  hypothesis  ui)on  whicli  we  are  required  to  disregard 
the  per  pro  signatures  appended  to  the  petition.  Defendant  should  liave 
urged  objection  seasonably,  or  he  should  have  offered  some  proof  to 
show  the  same  were  unauthorized.  Certainly,  they  furnish  2)n'i;w(  faice 
evidence,  and  that  is  all  the  plaintiff  was  required  to  do. 

VIII. 

This  objection  is  fully  answered  in  preceding  paragraph. 

IX. 

A  sufficient  answer  to  this  objection  is  that  the  statute  treats  a  street  as 
a  unit  for  the  purposes  of  all  computations  required,  witliout  regard  to 
its  length,  and  defendant's  counsel  is  in  error  wlien  he  says  "  that  it  is 
not  the  spirit,  or  letter  of  the  law,  that  the  full  length  of  the  street 
shoidd  be  considered  and  treated  as  a  unit,  on  which  one-fourth  frontage 
is  to  l>e  calculated,  etc."     Vide  paragraph  VII  mipra. 

X. 

This  oVrjection  is  disposed  of  in  paragraph  III  mpra. 

XI. 

A  careful  examination  and  comparison  of  the  petition  and  contract 
fails  to  show  any  such  discrepancy  between  them  as  is  comj^lained  of  by 
the  defendant's  counsel. 

This  objection  conforms  to  the  terms  of  the  contract  in  admitting  that 
it  excludes  **  the  whole  of  the  roadway  on  the  swamp  side,  from  Louisi- 
ana avenue  to  Carroll  ton."  That  portion  of  the  avenue  was  properly 
omitted,  because  the  proof  shows,  and  our  opinion  has  declared  —  vide 
paragi*aphs  II  and  III,  citing  21  Ann.  143  —  in  effect,  that  the  part  of 
said  roadway  which  was  excluded  had  been  previously  paved  witli 
Xicolson  pavement,  and  hence  proceedings  for  its  rejmveinent  could  only 
bt»  taken  in  conformity  with  the  provisions  of  Section  33  of  Act  20  of 
1852,  and  Act  of  1876. 

In  paragiaph  VI  we  held  that  it  was  not  material  that  this  i>etition 
treated  Sf.  Charles  avenue  as  a  whole,  and  not  as  two  separate  and  dis- 
tinct roadways  liecause  it  violated  no  provision  of  law.  Such  a  petition 
oi)erated  full  notice  to  the  defendant  because  it  included  the  south,  or 
river  side  of  the  avenue  on  which  Ms  property  fronted,  and  he  is  with- 
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out  interest  to  inquire  into  the  proceedings  relating  to  the  opposite  side, 
or  roadway. 

XII. 

Tliere  is  no  proof  of  tliis  objection ;  and,  if  there  was,  it  appears  to 
us  to  be  perfectly  iiumaterial,  as  tliere  is  no  designation  of  the  altera- 
tions which  were  made,  nor  any  averment  that  same  were  not  beneficial 
to  the  property  holders.  Xon  constat  that  defendant  did  not  derive  a 
benefit  therefrom. 

XIII. 

This  objection  is  of  similar  imi>ort,  as  the  one  considered  in  the  pre- 
ceding paragraph,  in  part,  and  the  same  course  of  reasoning  ajiplies 
thereto ;  and  the  residue  is  fully  answered  by  the  evidence. 

XIV. 

It  is  not  a  valid  objection  to  urge  against  tlie  specifications  furnished 
by  the  City  Surveyor,  and  the  plaintiff's  contract  with  the  city,  that 
neither  of  them  stipulate  the  proportionate  share  of  the  cost  to  be 
borne  by  the  citj',  and  the  property  owner,  respectively,  because  tho 
statute  regulates,  and  fixes  their  proportion  of  the  cost.  Section  2,  Act 
73  of  1876. 

This  question  is  fully  discussed  and  decided  in  paragi\aph  II  supra. 
Vide  Marquez  vs.  The  City  of  New  Orleans,  13  Ann.  19;  Correjolles  vs. 
Succession  of  Foucher,  26  Ann.  362. 

We  see  no  reason  why  the  city  did  not  have  the  power  to  stipulate 
eight  per  cent  interest  against  defaulting  property-owners.  It  would 
seem  to  be  imx)lied  from  lier  power  to  ac\judicate  the  work,  and  to  make 
the  contract  for  the  purchase  price  thereof,  for  whicli  the  property- 
owner  and  any  future  transferee,  are  personally  bound.  Sec.  3,  Act 
73  of  1876. 

The  Code  says  "tlie  damages  due  for  delay  in  the  performance  of  an 
oblifjation  to  pay  money,  are  called  interest."  R.  C.  C.  1935  j  and  hence 
tlie  stipulation  of  any  rate,  not  exceeding  eight  per  cent,  would  ai)pear 
to  be  an  incident  of  the  obligation.     U.  C.  C.  2924. 

Tliis  precise  (juestion  was  decided  in  the  Second  Municipality  of  New 
Orleans  vs.  ^IcFarlain,  3  R.  4()(),  in  which  Judge  Martin,  in  speaking  for 
the  court,  used  the  following  terse  and  pertinent  language : 

"  Tlie  Municipality  had  the  undoubted  right  of  calling  on  the  owners 
of  lots,  for  a  contribution  to  the  expenses  attending  the  paving  of  the 
streets  before  their  respective  property.  In  doing  so,  they  might  insist 
that  those  who  delayed  payment,  should  pay  interest  at  eight  per  cent, 
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the  delay  being  a  fiicility  wliieli  they  were  not  bouud  to  grant  j  and  tlie 
ownera  niiglit  liave  avoided  the  payment  of  the  gtipuhited  interest  by  an 
earlier  payment." 

Tlie  defendant's  counsel  complains  of  the  reasons  assigned,  as  being 
insuflicient,  and. of  the  decision  itself  as  being  an  isolated  one,  and  un- 
supported by  subsequent  opinions.  To  our  thinking  the  reason  is 
ample ;  and,  wliile  a  single  decision  cannot  be  considered  as  having  the 
force  of  stare  decisis,  it  is  entitled  to  due  weight  and  consideration.  We 
have  no  hesitancy  in  maintain g  that  the  view,  therein  so  concisely  ex- 
pressed, is  strictly  applicable  to,  and  as  decisive  of  the  question  in 
hand. 

XV. 

While  it  is  true  that  mention  is  made,  eo  nomine,  neither  in  the  peti- 
tion of  the  property-holders,  the  spocificatior.s,  ordinances,  nor  the  con- 
tract, of  the  provisions  of  Act  7S  of  1876,  it  does  not  follow  that  they 
were  not  in  the  cont'emx>lation  of  the  parties  thereto,  maiuly  for  the 
reasons  assigned  in  the  answer  of  the  plaintiif 's  counsel  to  the  defend- 
ant's exception. 

Vide  paragraph  I.  If,  as  the  plaintiflf  assigns,  it  relied  upon  them  for 
its  ren^edies  in  the  enforcement  of  its  contract,  and  for  the  ascert^iin- 
ment  of  the  proportionate  share  of  the  cost  of  the  work  done  by  the 
abutting  proprietors,  only  ;  and,  ui>on  those  of  the  city  charter  as  to  jill 
matters  of  form,  only ;  was  it  not  expedient  that  the  latter  should  have 
been  mentioned  in,  and  the  former  omitted  from  the  acts  and  proceed- 
ings ?  "    We  think  so. 

We  said,  in  answer  to  the  defendant's  fourteenth  objection  that  it 
was  unnecessarj'  that  the  proportionate  share  of  the  cost  of  the  work 
done  by  the  proprietors  should  have  been  stated  j  if  not,  why  should 
the  law  have  been  referred  to  ?     Vide  paragraph  XIV  supra, 

XVI  AND  XVII. 

These  two  objections  need  not  be  discussed  because  they  have  been 
already  eliminated  from  the  argument,  by  reason  of  the  city  having 
acted  under  the  sanction  and  authority  of  the  special  and  exceptional 
pro\igion8  of  Section  32  of  Act  20  of  1882,  and  Sec.  2  of  Act  73  of  187(5, 
and  not  by  virtue  of  the  general  powers  of  the  council.  Vide  paragraph 
XI.    Beunet  Burgess  et  al.  vs.  The  City  of  Jefferson,  su2>ra, 

XVIII. 

The  defendant's  counsel  insists  that  he  is,  at  most,  only  liable  for  one- 
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half  of  tlie  cost  of  the  pavement  in  his  front,  and  not  for  two-thirds 
thereof,  as  chiimed  by  the  plaintiff. 

Section  2  of  Act  73  of  1876,  estiiblishcs  tlie  plaintiff's  right  to  claim 
two-thirds,  and  in  paragi*agh  II  of  this  opinion,  we  hold  that  it  is  iin- 
rapealed  and  in  force,  pro  Utnto. 

XIX. 

Counsel  proposed  to  amend  their  answer  so  as  to  specially  aver  defend- 
ant's exoneration  from  all  liability  by  reason  of  the  fact  that  the  city 
ordinance  and  contract  designated  the  portion  of  St.  Charles  avenue  on 
wliich  pavement  was  to  be  laid,  as  extending  ''from  Lee  Circle  to  Car- 
rollton ;"  that  this  designation  was  not  intended  to  include  tliat  part  of 
the  city  which  is  ordinarily  designated  as  CarroUton,  of  which  Lower 
Line  street  is  the  lower  limit ;  and  "  that  this  property  is  situated  at  the 
upper  end  of  CaiTollton."  The  amended  answer  w-as  disallowed  by  the 
court  a  qudy  and  defendant's  counsel  retained  a  bill  of  exceptions. 
During  the  progress  of  the  trial  defendant's  counsel  offered  evidence,  by 
which  to  prove  what  was  tlie  understanding  of  the  plaintiff  and  prop- 
erty-holders, at  the  time  the  work  was  in  progress,  with  regard  to  the 
upper  terminus,  and  it  was  admitted  over  plaintiff's  objection  and  excep- 
tion. Without  traversing  these  rulings,  it  will  suffice  to  say,  that  we 
consider  this  defense,  only,  an  after-thought,  and  of  little  practical  im- 
portance, inasmuch  as  the  defendant's  original  amwer  places*  our  inter- 
pretation on  the  plirase  "  from  Lee  Circle  to  CarroUton,"  exactly  opi>o- 
slta  to  that  proposed  in  his  supplemental  answer. 

We  quote  from  the  original  brief  of  the  defendant's  counsel,  the  fol- 
lowing paragraph  as  taken  from  that  answer,  viz : 

"  The  petition,  such  as  it  was,  on  the  part  of  the  signers  and  those 
interested,  intended  to  and  did  a^Jc  for  the  paving  of  St.  Charles  avenue 
from  Lee  Circle  to  Madison  avenue,  CarroUton,  and  this  petition  so  was 
published  for  the  aforesaid  purpose  of  serving  as  a  basis  for  a  contract 
for  the  pa\dng  of  the  whole  of  "  St.  Charles  avenue,"  as  understood,  as 
aforesaid  j  and  notwithstanding  the  foregoing,  the  contract,  a«  now  sued 
on,  was  awarded  and  executed  for  the  j)aving  of  certain  portions  of  said 
avenue,  the  whole  of  the  romlway,  river  or  swamp  side,  from  Louisiana 
avenue  to  CarroUton,  being  excluded,  and  not  paved y     (Brief,  p.  11.) 

That  part  of  the  specifications  furnished  by  the  City  Surveyor,  re- 
ferring to  **  roadways,"  stipulates  that  the  portion  of  St.  Charles  avenue 
to  be  paved  shall  be  "  twenty-four  (24)  feet  wide  between  Louisiana 
avenue  and  Madison  streets  j"  and  that  the  width  of  the  sidewalks  shall 
be  "between  Lee  Place  and  Louisiana  avenue,  eighteen  (18)  feet;  be- 
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tween  Louisiaua  avenue  and  Lower  Line  street,  or  Carrollton,  sixteen 
(16)  feet  J  and  between  Lower  Line  and  Madison  streets ^  ten  (10)  feet." 

If  anything  were  needed  to  further  enforce  this  language  it  is  sup- 
plied by  the  plain  and  unambiguous  terms  of  the  material  contract, 
which  is  as  follows,  viz : 

"  Said  T.  Tupper  declared  that,  acting  for  and  in  behalf  of  said  Bar- 
ber Asphalt  Paving  Company,  and  on  the  terms  and  conditions,  and  for 
the  considerations  herein  set  forth,  he  agrees  for,  and  binds  said  Barber 
Asphalt  Paving  Company,  to  pave  with  "sheet  asphaltum"  both  sides  of 
St.  Charles  avenue,  from  Lee  Place  to  the  upper  side  of  Louisiana  avenue, 
and  the  east,  or  river  »id€  of  8t,  C/uirles  aveniWy  from  Lonimana  avenne  to 
Madison  street,  Carrollton.^^ 

Reference  to  the  sketch  which  was  introduced  in  evidence  by  the  de- 
fendant's counsel,  discloses  that  Madison  avenu^j  OarroUton,  intersects 
St.  Charles  avenue,  at  an  angle  slightly  acute,  and  imniediutely  above  the 
New  Orleans  and  Carrollton  railway  station  on  one  side,  and  the  de- 
fendant's Carrollton  garden  and  hotel  on  the  other  side.  Ac<M)rding  to 
this  sketch,  the  upper  terminus  of  the  pavement  to  be  laid  in  pursuance 
of  plaintiff's  conti-act,  w^as  the  upper  limit  of  the  d^fendanVs  property y 
and  not  Lower  Line  street — as  contended  by  the  defendant's  counsel — 
it  having  anciently  been  the  lower  limit  of  the  town  of  Carrollton,  prior 
to  its  legislative  iiicorporation  into  the  City  of  New  Orleans. 

This  argument  includes,  incidentally,  the  discussion  of  the  final  i>ropo- 
sition,  that  the  defendant  is  entitled  to  a  credit  for  the  cost  of  the  con- 
struction of  twenty-five  feet  of  pavement,  in  that,  he  is  sued  for  the 
cost  of  a  frontage  of  three  hundred  and  twenty-five  feet  from  Carrollton 
avenue  to  Dublin  street,  whereas  that  frontage  is  only  three  hundred  and 
one  feet. 

This  deficit  is  claimed  as  being  a  deduction  for  the  width  of  Dublin 
street.  That  might  be  correct  if  Dublin  street  intersecttjd,  or  separat«>d 
the  defendant's  property ;  but  the  said  sketch  shows  that  it  does  not. 
The  testimony  of  the  City  Surveyor  confirms  this  conclusion. 

"  Q.  About  how  many  feet — Madison  avenue  and  St.  Charles  avenue, 
both  being  extended  in  direct  lines — how  much  extension  would  be 
necessary  for  Dublin  street  to  run  into  St.  Charles  avenue  ?" 

"  A.  About  fifty  or  seventy-five  feet  between  the  two.  1  stepped  it 
oflF  about  two  Sundays  ago." 

On  this  point  the  district  judge  sjiys : 

"  The  certificate  of  the  city  oflicers  covers  a  distance  of  325  feet  from 
the  comer  of  Carrollton  avenue  towards  Madison  street,  and  embraces 
Home  24  or  25  feet  of  frontage  which  faces  the  open  end  of  Dublin  street. 
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lean  see  no  error  in  the  certificate;  Dublin  street  does  not  cross  St. 
Charles  avenue,  but  stojjs  short  upon  the  north  side  ;  hence  there  is  ho 
intersection,  and  the  defendant  is  liable  for  tlie  paving  ni>on  that  i>art  of 
his  front  just  as  on  any  other  part." 

After  a  most  careful  examination  of  the  record,  and  the  elaborate 
briefs  of  counsel,  and  a  deliberate,  and  critical  review  of  all  the  autlior- 
ities  cited,  we  feel  constrained  to  say  that  the  finding  of  the  judge  a  quo 
in  favor  of  the  plaintiff",  was  correct. 

Judgment  affirmed. 


No.  10,321. 

JvVMKS    H.    COSGROVE    VS.    HiS    CREDITORS. 

Property  pnrchas(!id  in  tho^iame  of  ono  of  the  Hponaes  diiriuR  the  existoiicc  of  tlio  community  of 
acquets  and  gaiuH,  is  presumed  to  bi«Iong  to  t>io  community,  and  this  presumption  conti- 
nues until  relmtted  by  coiichisive  proof  that  the  property  is  the  separate  property  of  the 
wife.  The  burden  of  proof  is  on  tl»c  wife.  Creditors  of  the  coramunity  can  proeeed 
dirtMjtly  against  the  propertj'  to  subject  it  to  their  claims. 

Where  the  insolvent  debtor  failed  to  put  op  his  schedule  property  standing  in  the  name  of  his 
wife,  the  crwlitors  can,  by  opposition,  itniuire  said  property-  to  be  placed  thereon  and  the 
wife  is  driven  to  i)roof  of  ownership. 

In  such  a  case  the  husband  is  a  competent  witness  in  his  own  interest,  as  to  his  good  faith  in 
iVuning  his  schedule,  and  the  wife  is  a  competent  witness  in  favor  of  her  separate  interest. 

Cretlitors  can  not  require  the  separation  of  property  between  husband  and  wife.  A  demand 
that  the  value  of  certain  impixivemeuts  plac*^!  upon  the  wife's  separato  property  during 
the  community,  and  in  part  with  conmiunity  funds,  be  placed  upon  the  insolvents' 
schedule,  is  in  oflTect  to  demand  the  separation  of  property  between  husband  and  wife, 
which  the  law  forbids. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
Pier 8071 J  J. 


Ja<ik  &  Dtsmuk^^  for  Mrs.  Julia  A.  Cosgrove,  wife  of  the  Insolvent : 

•'Fraud  as  a  ground  of  nullity,  must  be  urged  in  a  direct  action  where  an  actual  title  has 
passed  accompanied  with  possession."  Austin  Thorjje  &,  Co.  v^.  DaRocha,  Becker  &  Co., 
23  Ann.  46 ;  vide  15  Ann.  302 ;  23  Ann.  409,  688,  175 ;  24  Ann.  224 :  29  Ann.  12. 

A  creditor  is  without  right  "  to  sue  individualh'  to  annul  a  contract  made  bufore  the  time  his 
debt  accrued."  C.  C.  1993;  15  Ann.  177-179;  14  Ann.  475;  12  Ann.  173-207 ;  C  Ann.  89: 
1  Ann.  132. 

The  above  rule  is  subject  to  only  one  exceptipn  under  our  jurisprudence  and  that  is  whore  it 
is  charged  and  shown  that  "At  the  time  of  making  the  contract  the  debtor  designed  to 
defraud  his  future  crt^litors."  C.  C.  1.988;  5  X.  S.  96,  6,54;  2  La.  543;  4  L.  142,  261  ;  5  L. 
151 ;  2  Ann.  168 ;  6  Ann.  87  :  12  La.  197. 

Bo,  when>  the  father  matlo  a  puwhaso  in  the  name  of  a  minor  child,  it  was  held  that  "  Subse- 
quent creditors  could  not  contest  the  purchase."  5  N.  8.6.14;  5L.  126;  2  Ann.  956;  5 
Ann.  487. 
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"  Where  a  donation  to  a  wife  under  wliicli  she  Iiolds  is  a  real  contract  intended  bj'  the  parties 
and  the  hnsbaud  to  be  binding,  his  creditors  cannot  euqairc  coIlat4)rally  into  the  consider- 
ation.   A  direct  action  must  be  brought  to  avoid  it."    Uanna  vs.  Pritchard,  C  Ann.  731. 

"  Tiio  suit  of  a  creditor  of  the  husbaud  to  iiave  the  transfer  made  by  the  latter  to  his  xvifc  in 
pa>'nient  of  her  riglits  rescinded  and  annulled  on  the  ground  of  fraudulent  simulation, 
cannot  be  viewed  in  any  other  light  than  that  of  a  revocatory  action  and  is  prescribed  in 
one  year."  Succession  of  Britto  vs.  Succession  of  Fabre,  34  Ann.  330;  Renshaw  vs. 
Howty  and  Husband,  39  Ann.  608 ;  see  also  6  Ann.  87  ;  14  Ann.  106 ;  30  Ann.  960. 

'' In  a  revocatory  action  three  tilings  are  requisite  to  maintain  it." 

1.  Fraud  on  the  part  of  the  vendor. 

2.  Knowledge  on  the  part  of  the  vendee. 

3.  "  Actual  iigar>'  to  other  creditora."  ( Seixas,  Syndic,  vs.  Citizens'  Bank,  38  Ann.  424 )  — 
Query :  How  could  an  act  of  any  kind  be  said  to  operate  an  actual  injury  to  a  party  in  no 
wise  concerned  in  it,  and  how  coold  he  be  considered  a  creditor  when  his  right  only 
accrued  years  afterward  ? 

"One  of  the  married  couple  may  either  by  marriage  contract  or  during  the  marriage  give  to 
the  otlier,  in  full  property,  all  that  he  or  she  might  give  to  a  stranger."  C.  C.  1746.  See 
also  1  Ann.  42 :  2  Ann.  30;  13  Ann.  143  ;  15  Ann.  505. 

Tlipy  are  subject  to  reduction  where  they  exceed  two-tliirds  of  the  property  of  the  disposer, 
"if  he  leaves,  at  his  decease,  a  legitimate  cliild  one-half  if  he  leaves  two  children,  and 
one-third  if  he  leaves  three  or  a  greater  number."  C.  C.  1493.  See  also  15  Ann.  511 ;  18 
Ann.  590;  22  Ann.  344. 

"  A  donation  int^  vivos  of  movable  property  can  only  be  made  in  two  ways,  by  act  before  a 
notary  and  two  witnesses,  or  by  actual  manual  delivery,  and  one  who  claims  a  movable  in 
virtue  of  a  donation  must  prove  that  the  donation  was  specifically  made  in  one  or  the 
other  of  the  two  ways."  Kirkpatiick,  wife  of  O'Brien,  vs.  Finney,  Bumes  et  al,  30 
Ann.  223. 
-A  donation  ma<le  in  money,  by  the  husband  to  the-  wife,  in  the  form  of  a  manual  gift,  is 
valid  without  the  formality  of  a  notarial  act  of  transfer.  There  is  no  founilation  for 
the  assertion  that  [the  provisions  of  Art.  1749  apply  to  donations  by  public  act  an<l  not  to 
manual  gifts,  which  require  no  formality  after  delivery. "  Succession  of  Hale  26  Ann.  195. 
'If  the  cause  expressed  in  the  contract  should  be  one  that  does  not  exist,  yet  the  contract 
cannot  be  invalidated  if  the  party  can  show  the  existence  of  a  true  and  sufficient  consider- 
ation."   C.  C.  1900.    See  Brown  vs.  Brown,  30  Ann.  969. 

In  Set^man  et  al  vs.  Clark  etal,  36  Ann.  744,  it  was  distinctly  held,  "  That  whero  an  immov- 
able has  been  donated  to  a  wife  by  her  parents  by  a  private  act  defective  in  form.,  the  de- 
fect may  be  ratified  and  couAnued  by  subsequent  acts  on  the  part  of  the  heirs  of  tho 
donor,  sach  as  we  think  are  established  in  this  case.  But,  in  any  event,  the  husband,  who 
has  held  the  property  as  the  paraphernal  estate  of  his  wife  as  her  agent,  cannot  rai^e  ob- 
jections to  her  title  or  make  his  possession  the  basis  of  a  prescription  of  title.  His  heirs 
and  creditors  have  no  greater  rights." 

**  Separato  property  is  that  which  either  party  brings  into  the  marriage  or  acqiiiros  during  the 
marriage  by  inheritance  or  by  donation  made  to  him  or  her  particularly."  C.  C.  2334 ; 
23  Ann.  372. 

The  wife  ha«  the  right  to  administt^r  her  paraphernal  property,  and  may  at  will  and  at  any  time 
withdraw  itj«  administration  from  tlio  hands  of  the  Imsband,  and  in  such  case  and  so  long 
as  she  may  administer  it.  will  she  be  entitled  to  receive  and  enjoy  its'fraits  and  revenues. 
C.  C.  Art*.  2384-5-6-7-8-9.  She,  of  course,  bearing  her  proportion  of  the  man-iage  charges, 
"equal,  if  need  be,  to  half  her  income. '    Burns  vs.  Thomiwon,  39  Ann.  377. 

T.  1).  Foster  for  Mrs.  M.  Labyche  aiid  Others,  Opponents : 

Jnd$;nicut  overruling  an  exception,  that  an  opposition  is  filed  too  late,  by  consent,  waives  the 
olijt>ction. 
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Cited  to  answer  the  appeal,  appellees  can  have  judgment  amended  on  any  point  wliich  affects 
their  rights  as  between  them  and  appellant. 

K.  S.  1802  and  general  principles  authorixed  an  action,  whether  by  opposition  or  otherwise,  on 
part  of  creditors  to  re<lnce  property  of  insolvent  t<»  possession  of  cnnlitors,  without  mak- 
ing syndic  a  party,  especially  when  procetMlings  are  suspended  by  opposition.  K.  S.  1402, 
1408 ;  7  N.  S.  33  ;  2  Ann,  r>4« ;  599;  7  Ann.  136;  14  Ann.  (i-cprint)  p.  625,  Williams  vs.  Haw- 
thorne; iind  p.  790,  Lonaillicr  vs.  Castile,  23  Ann.  649  ;  28  Ann.  287. 

Oppositions  filed  within  ten  days,  suspend  all  effects  of  meeting  creditors.  R.  S.  1802;  1  L. 
342 ;  2  N.  S.  57 ;  3  L.  217  ;  17  A.  85. 

Prescription  of  one  year  does  not  apply  to  an  action  to  reduce  property  bought  in  the  name  of 
the  wife,  to  possession  of  the  community. 

In  a  case  where  the  husband  is  scHsking  the  benefit  of  the  insolvent  laws,  and  creditors  oppose 
seeking  to  have  certain  property,  claimed  by  the  wife,  surrendered  to  them,  the  wife  hav- 
ing been  made  a  party  defendant,  both  husband  and  wife  being  interested,  and  the  interest 
of  the  wife  not  being  separate,  in  the  sense  of  being  independent  of,  disconnected  with 
and  distinct  from  that  of  the  husband,  so  that  the  testimony  of  one  will  not  afl'ect  the  in- 
terest of  the  other,  neither  can  testify.  No  effect  with  or  without  a  bill  can  be  given  to 
their  testimony  if  admitted.  28  Ann.  607  ;  C.  C.  2281 ;  33  Ann.  612,  613 ;  23  Ann.  596 ;  35 
Ann.  570 ;  30  Ann.  377,  632  (see  27  Ann,  315) ;  32  Ann.  668 ;  C.  C.  12 ;  12  R.  76 ;  23  Ann.  747. 

C.  C.  1993  and  1698  et  seq.  do  not  apply  to  a  case  like  this,  when  title  to  property,  bought 
during  community,  in  name  of  the  wife,  is  sought  to  be  declared  to  belong  to  the  com- 
munity. 

Property  acquired  in  name  of  the  wife  during  community,  presiuned  to  be  community  prop- 
erty. The  husband  presumed  to  administer  tlie  wife's  paraphernal  property'.  The 
burden  of  proof  is  on  those  whose  interest  it  is  to  c>ontest  these  propositions.  They  must 
rebut  the  presumptions  by  positive  and  conclusive  proof.  Mere  declarations  will  not 
suffice.  They  must  show  that  the  ^ife  had  means  and  their  origin,  and  the  actual  invest- 
ment. C.  C.  2402,  2388;  29  Ann.  583;  24  Ann.  591;  38  Ann.  146;  17  Ann.  204;  16  Ann. 
145;  20  Ann.  206;  33  Ann.  612;  35  Ann.  530;  39  Ann.  377,  632. 

Interest  does  not  run  in  favor  of  wife  against  husband  during  marriage.    39  Ann.  377. 

Property  bought  partly  with  wife's  money  and  partly  with  community  funds  is  community. 
39  Ann.  877. 

Article  219  Constitution,  limits  exemptions  from  seizure,  and  avoids  C.  P.  644.  Inehmo  unitit 
exditHo  est  alterius. 

General  declarations  are  not  snfilicient  to  prove  manual  gifts.  As  to  them  the  proof  must  be 
exact,  precise  and  s]>eciflc. 

J.  M.'  Tticler  aud  J.  M.  B,   Tucker  for  R.  M.  Waluifilej^  &  Co.  and 
others,  Opponents. 


Chaplin,  Breazeak  &  Chaplin  for  tlie  Insolvent. 


Tlie  opinion  of  the  Coui-t  was  delivered  by 

McEnery,  J.  R.  M.  Wahnsley  &  Co.,  J.  A.  Ducourneau  &  Son  and 
Mrs.  M.  Labyche,  creditors  of  the  insolvent,  J.  H.  Cosgrove,  oppose  the 
voluntary  cession  made  by  their  debtor  on  the  ground  that  he  has 
fraudulently  concealed  and  omitted  from  his  schedule  certain  property 
legally  subject  to  their  demands.    The  property  omitted  is  described  as 
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tliirty-tbree  arpoiits  of  land  with  buildings  and  improvetnenta  thereon 
upon  which  he  i^BideB,  some  fifteen  head  of  cattle,  one  phaeton,  one 
pair  of  mules,  and  a  lot  of  fiimiture  and  silverware. 

Tins  case  was  once  l)efore  this  court  on  ap]>eal,  and  remanded  for  the 
purpose  of  making  Mrs.  Cosgrove,  tlie  wife  of  the  insolvent,  a  party. 

Cosgrove  excepted,  and  his  wife,  after  having  l)een  made  a  part}', 
also  exceptwl,  alleging  that  the  immovable  property  alleged  to  have 
been  omitted  from  the  schedule  is  the  separate  property  of  Mrs.  Cos- 
grove, and  stands  in  her  name  by  public  act  ^uly  recorded  in  the 
recorder's  oflBce  of  Natchitoches  parish,  and  that  the  said  property  was 
acquired  by  her  in  good  faith  and  with  her  separate  and  paraphernal 
funds,  long  before  the  claims  of  opjwnents  were  contracted,  and  that 
said  i)roperty  has  been  under  her  separate  control  and  administration 
since  tlie  date  of  her  purchase  and  cannot  be  inquired  into  collaterally. 

In  the  answers  of  Mr.  and  Mrs.  Cosgrove  a  general  denial  is  pleaded 
and  it  is  specially  averred  by  Cosgrove  that  the  two  mares  mentioned  in 
the  opposition  were  sold  to  his  attorneys  in  discharge  of  their  fees 
iK^fore  his  schedule  was  filed,  and  the  other  mare  and  phaeton  wer3  pur- 
cliased  with  Mrs.  Cosgrove's  paraphernal  means  and  they  are  her  separate 
proiierty.  The  two  mules,  it  is  alleged,  wen*  given  by  Cosgrove  to  his 
wife  in  exchange  for  two  others  that  had  l)een  bought  by  her  with  pro- 
ceeds of  her  cotton  crop  of  1881,  and  that  he  has  since  sold  one  of 
tliem,  received  in  exchange  by  him,  to  Winbury,  and  the  other  has  died. 

He  denies  tlie  ownership  of  any  of  the  cattle,  and  avers  that  the  two 
cows  had  been  given  by  Jules  Messe  to  his  daughter  and  the  other  cattle 
were  purchased  by  Mrs.  Cosgrove  i^ith  her  own  funds.  Mrs.  Cosgrove 
answers  that  all  the  property  alleged  by  opponents  as  belonging  to  the 
community  existing  between  her  and  her  husband  belongs  to  her 
separately  and  individuidly  and  she  siwcially  pleads  the  manner  in 
which  she  ticquired  this  property. 

Tlie  exceptions  were  properly  overruled. 

The  law.  Art.  1990  R.  C.  C,  gives  to  creditors,  where  there  is'  no 
cession  of  goods,  and  to  their  representatives  where  there  is  one,  an 
action  to  annul  any  contract  made  by  their  debtor  in  fraud  of  their 
rights. 

There  is  no  contract  made  by  the  insolvent  which  it  is  sought  to  annul 
because  made  in  fraud  of  the  creditors'  rights.  The  opponents  de- 
mand that  certain  property  purchased  by  Mrs.  Cosgrove,  the  wife,  from 
another  party  during  the  existence  of  the  partnership  of  gains  be  idaced 
on  the  schedule  as  community  property. 

The  property,  although  in  the  name  of  Mrs.  Cosgi-ove,  is  presumed  to 
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belong  to  the  coniniiinity  of  acquets  and  gainA^  and  tliis  presumption 
continues  until  it  is  proved  by  conclusive  evidence  that  it  is  the  separate 
l)roperty  of  the  wife.  The  burden  of  proof  is  on  the  wife  to  prove  that 
it  is  her  separate  property,  purch.ased  with  lier  paraphernal  funds,  of 
wliich  she  had  the  administration.  Altliough  technically  in  the  name  of 
tlie  wife,  the  ownership  of  the  property  was  apparently  and  presump- 
tively in  the  community.  Anil  the  creditors,  finding  tlie  property  on  the 
records  as  Iwdonging  to  the  community,  had  the  undoubted  right  of  pro- 
ceeding directly  against  it  for  tlie  purpose  of  having  it  placed  upon  tlie 
schedule  of  their  insolvent  debtor.  R.  C.  C.  Art.  2402 ;  15  Ann.  119  ;  m 
Ann.  570 ;  39  Ann.  im). 

Objection  was  made  and  overruled  to  the  admission  of  the  testimony 
of  Cosgrove  and  wife.     In  remanding  this  case  the  Court  said  : 

"  Mr.  and  Mra.  Cosgrove  were  married  in  February,  1807,  and  neither 
brought  any  property  into  the  marriage.  The  community  of  acquets 
and  gains  exists  between  them,  there  having  been  no  antenuptial  con- 
tract providing  otherwise  nor  separation  of  property  since.  The  pre- 
sumption of  law  therefore  is  that  all  property  now  held  by  either  of 
them  belongs  to  the  comnmpity. 

"  To  rebut  this  presumi)tion  a  number  of  witnesses  and  papers  were 
Introduced  in  evidence,  and  among  the  former  was  Mr.  Cosgrove,  to 
whose  capacity  as  a  witness  the  opponents  objected  on  the  ground  that 
the  hnsband  can  not  be  a  witness  lor  or  against  his  wife,  except  when 
Ihey  are  joined  as  plaintiffs  or  defendants,  and  have  a  separate  interest. 
The  Court  overniled  the  objection,  and  i)ennitted  the  husband  to  testify 
for  the  reason  that  the  wife  is  not  a  party  to  these  i)roceediugs,  and  her 
rights  and  interests  can  not  be  affected  by  any  judgment  to  be  rendered 
herein." 

Cosgrove,  as  the  pleadings  stood  before  the  remanding  of  the  case, 
was  undoubtedly  a  competent  witness  in  his  own  behalf,  to  show  that 
his  schedule  contained  a  full  statement  of  the  i>roperty  owned  and  sur- 
rendered by  him,  and  that  the  i)roperty  which  it  was  alleged  belonged 
to  the  community,  in  fact  did  not  belong  to  it  but  to  another  party, 
whether  to  his  wife  or  any  one  else  was  not  nifiterial  to  him,  so  far  as 
his  insolvent  i^roceedings  were  concerned.  It  would,  therefore,  be  an 
anomalous  and  strange  proceeding  for  the  court  to  remand  the  case  for 
her  to  be  made  a  party  thereto,  the  effect  of  which  would  be  to  destroy 
nuiterial  and  important  evidence  in  her  behalf. 

The  husband  and  wife  are  joined  in  this  suit,  one  as  defendant  and 
the  other  as  plaintiff  in  the  insolvent  proceedings.  They  both  have 
seijarate  and  distinct  interests,  the  husband  to  maintain  the  integrity  of 
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his  schedule ;  and  tho  Avife  to  prove  tlie  ownership  of  property  wliich 
she  alleges  is  her  separate  property.  The  husband  is  a  competent  wit- 
ness for  or  against  his  separate  interest,  and  the  w^ife  for  or  against  her 
8<*parat<*  interest.  Because  tlie  husband,  in  the  insolvent  proceedings, 
has  to  state  and  prove,  in  order  to  escape  the  charge  of  fraud  in  omit- 
ting property  from  his  schedule,  that  certain  x>roperty  belongs  to  his  wife, 
is  no  valid  reason  why  he  should  not  be  a  competent  w^itness  for  his  own 
interest.  Mrs.  Cosgrove's  evidence  was  in  her  own  favor,  touching  her 
separate  interest  to  rebut  the  presumption  that  the  property  belonged  to 
the  community,  and  because  the  fact  was  affirmed  by  her  husband  that 
the  proi>erty  was  hers,  is  no  valid  reason  why  she  is  not  a  competent 
witness  in  favor  of  her  intt^rest  to  prove  said  fact.  It  would  indeed  be 
a  hardship,  if  the  effect  of  the  evidence  should  determine  its  admis- 
sibility, and  the  husband  and  wife  should  be  deprived,  on  this  account, 
of  a  legal  right  to  T>e  heard  for  their  respective  interest*.  The  law  does 
not  intend  any  such  absurd  consequences.  The  question  to  be  deter- 
mined is  whether  the  place  known  as  Erin  Villa  belongs  to  Mrs.  Cos- 
grove  as  her  separate  property.  The  determination  of  this  will  in  a 
gieat  measure  settle  the  whole  contention. 

On  the  21st  day  of  October,  1879,  Jos.  P.  Johnson  sold  or  conveyed  to 
Mrs.  Julia  Oosgrove  the  Erin  Villa  place. 

The  act  recites  that  the  price  is  $830,  and  declares  that  this  sum  is  an 
amount  X)aid  to  her  by  her  husband  in  restitution  of  the  sum  of  $750, 
with  legal  interest  tliereon,  being  the  purchase  price  of  a  lot  of  ground 
and  improvements  sold  to  Boult  in  August,  1873,  by  Mrs.  Cosgrove,  and 
which  was  her  sei)arate  property,  and  that  said  sum  of  $750,  for  which 
he  made  restitution,  was  used  and  api>ropriated  by  her  husband  and 
that  no  part  thereof  in  any  way  inured  to  her  benefit,  and  that  she  had 
the  exclusive  control  and  administration  of  the  sum  given  to  her  by  her 
huHbaiid,  with  wiiich  she  i)urchased  said  property.  R.  E.  Burke  donated 
the  property  to  Mrs.  Cosgrove,  which  she  sold  to  Boiilt.  On  this  point 
we  think  there  can  be  no  serious  doubt. 

Cosgiove,  with  the  one  thousand  dollars  which  he  gave  his  wife  to 
rephice  the  amount  of  her  separate  property  which  he  had  used  and 
*pent,  could  have  purchased  proiierty,  and  made  a  datioii  en  pat/ment  to 
her.  We  see  no  reason  why  he  could  not  give  her  the  money  in  jiayment 
of  the  amount  due  her  and  with  his  consent  purchase  property  with  the 
money,  which  would  have  the  same  status  as  the  property  given  in 
jwyment. 

Mrs.  Cosgrove  bargained  for  the  Erin  Villa  place  during  the  absence 
of  her  husband.     It  was  purchased  in  his  name,  but  for  her,  by  John- 
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Bon,  and  atterwards  conveyed  to  her  on  the  return  of  her  husband  with 
his  consent. 

She  superintended  the  buildmg  of  the  house  on  the  place,  paid  the 
mechanics,  employed  the  laborers,  mis^d  and  sold  the  garden  truck, 
milk  and  butter,  which  brought  $J)  per  week.  She  paid  the  taxes  and 
she  employed  the  overseer  or  manager  who  sold  the  crops  that  were 
raised  on  the  place,  and  accounted  to  her  for  the  proceeds.  The  hus- 
band lived  on  another  plantation,  known  as  the  Lower  pl{M»e,  and  vis- 
itc»d  his  wife  occasionally  —  usually  on  Saturdays.  He  had  no  knowl- 
edge of  what  was  going  on  at  Erin  Villa,  and  never  attempted  to  inter- 
fere with  his  wife's  management.  He  was,  in  fa<?t,  absent  from  the  par- 
ish a  greater  portion  of  his  time.  As  against  these  acts  of  administra- 
tion, there  are  offered  in  evidence  orders  ujmn  oi>ponents,  who  are  mer- 
chants, for  supplies,  household  and  plantation,  some  in  the  handwiit- 
ing  of  J.  H.  CoRgi-ove,  and  some  in  that  of  his  wife,  and  signed  by  her 
and  who  also  sometimes  signed  her  husband's  name  to  orders.  These 
various  orders  so  signed  can  not  outweigh  the  acts  of  administration  so 
prominently  done  by  Mrs.  Cosgi*ove. 

Mrs.  Cosgrove  accounts  for  signing  the  name  of  her  liusband  to  orders 
by  her,  by  the  fact  that  her  husband  raised  no  hay  on  the  Lower  phu-e 
and  that  he  sui>plied  himself  from  Erin  Villa  and  slu^  charged  him  with 
it  and  paid  herself  in  that  manner.  Cosgrove  siiys  he  kept  an  account 
of  the  amounts  due  his  wife. 

We  conclude  that  tlu^  Erin  Villa  place  is  the  sei)arate  and  i)araphernal 
property  of  Mrs.  Cosgrove. 

The  phaeton  was  purchased  with  her  money,  the  proceeds  of  a  jior- 
tion  of  the  crop  of  Erin  Villa.  The  two  cows  and  calves  l)eloug  to  Mrs. 
Cosgrove's  daughter,  ha\nng  been  given  to  her  by  Messe. 

The  value  of  the  furniture  is  not  enough  to  place  it  beyond  exemption, 
and  the  silver  and  i)lated  ware  was  given  to  Mrs.  Cosgiove  at  various 
times  by  relatives  and  fi'iends  and  belongs  to  her. 

The  ten  or  fifteen  head  of  cattle,  it  is  proved,  were  purchased  by  Mrs. 
Cosgi'ove  with  the  i>roceeds  of  her  crops  on  the  Erin  Villa  place. 

The  two  nuires  were  sold  to  Chaplin,  Breazeale  &  Chaplin  for  attor- 
ney's fees  for  services  rendered  before  tiling  the  schedule  in  his  insolvent 
proceedings,  and  the  third  mare  was  purchased  by  Mrs.  Cosgrove  when 
the  pha(»ton  was  purchased,  with  her  separate  funds,  the  proceeds  of  her 
separate  paraphernal  property.  The  two  mules  on  the  Erin  Villa  place 
were  given  to  Mrs.  Cosgrove  in  exchange  for  two  others  that  had  l>een 
bought  by  her  with  the  proceeds  of  the  sale  of  her  crop  on  the  Erin 
Villa  jilaee.     All  these  matters  b*'tween  Cosgrave  and  wife  were  at  a 
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time  when  he  was  in  good  circumstances  and  he  owed  no  debts,  and 
there  was  no  reason  for  concealment  of  his  property. 

The  demand  in  the  oppositions  is  that  the  Erin  Villa  place,  with  im- 
jirovements  thereon,  l)e  placed  gn  the  schedule.  It  is  claimed  in  argu- 
ment, and  tlM're  is  proof  in  the  record  that  the  improvements  were  put 
on  the  plac«,  in  part  at  least,  with  community  funds. 

To  deteimine  this  question  would  necessarily  require  a  settlement  of 
the  partnership  of  acc^uets  and  gains  between  the  husband  and  the  wife, 
and  this  would  require  also  a  dissolution  of  the  community,  and  a  separ- 
ation of  property. 

Creditors  cannot  require  the  separation  of  property  Ixitween  husband 
and  wife.     R.  C.  C.  1991. 

The  reason  of  the  law  is  obvious.  The  community  can  only  be  dis- 
solved by  the  liusband  and  tlie  wife.  It  continues  at  tlieir  will,  and  at 
its  dissolution  the  wife  may  be  a  creditor  of  the  community  for  the 
replacing  of  her  dotal  and  paraphernal  property,  and  for  the  administra- 
tion of  her  parai>hernal  effects.    R.  C.  C.  2376,  2390. 

And  the  Avife  maj'  exonorate  herself  from  the  debts  of  the  community 
of  jR'quets  and  gains  by  renouncing  tlie  same.    R.  C.  C.  2441. 

We  therefore  conclude  that  Mrs.  Julia  Cosgrove,  wife  of  the  insolvent 
J.  H.  Cosgrove,  is  the  owner  in  her  own  right  of  the  property  described 
in  the  i)etition  of  opi)onent8  and  that  said  insolvent  was  guiUy  of  no 
fraud  in  omiHing  same  from  his  schedule.  It  is,  therefore,  ordered,  ad- 
judged and  decreed  that  the  judgment  appealed  from  be  avoided,  and 
reversed,  and  that  the  opposition  be  dismissed  at  opponents'  costs. 


Associate  Justice  Watkins,  being  recused  in  this  case,  tiikes  no  part 
in .tliis  opinion. 


No.  10,219. 
Jean  B.  Abadie  vs.   Mus.   C.  E.  Bkkoes.  m 

A  dixronivut  anuexiMl  to  a  i>utitiou  bm  part  thereof  doeM  not  inject  into  it  a  matter  not  included 
in  mirh  docnment  and  which  uhould  1m;  an  enHential  averment  in  Uie  petition.  Documeut« 
thiiN  attached  are  doniKned  to  reniler  more  certain,  to  control,  to  amplify  the  mattem 
alle^red  in  the  p«*tition. 

A  plaintiff  who  netA  forth  no  cause  of  action  cannot  inAist  on  Judicial  authority  to  amend  hits 
pleadin^H  hy  intiertin/r  a  canm  of  notion. 

A  landlonl  cannfit  l>e  held  to  warranty  and  indemnity  as^ainHt  the  "actH  of  the  to»r,"  in  the 
at>H«*uce  of  exprt*im  ntipulation  to  that  end. 

Should  a  tenant  Huataiu  damage  in  couHequeucu  of  a  conatitutionol  police  legislation,  adopted 
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8ub»«quoutly  to  his  coutract  of  loaao,  «iich  an  the  *' Sunday  law,"  which  forbids  the  uae 
of  the  property  reiitwl,  to  h  particnhir  use  to  which  the  h'ssee  applies  it,  in  a  speeial  way 
and  OH  a  Hpe<'ial  day,  siieli  daina«je  is  injuria  sine  dainno.  Miiieh  is  not  eoinpeiisablf*. 

Such  legislation  could  have  l)een  forese«»ii  and  does  not  impair  rijjjhts  under  the  coutniet. 

A  landlord  eanu<it  Ixj  held  for  deprivation  of  the  use  of  thii  property  leasetl,  for  a  particular 
par]M)se,  where  the  h^ase  is  silent  as  to  the  destination,  or  where  the  deprivation  is  limited, 
temporary,  or  partial,  and  is  the  coiisequance  of  valid  legislation. 

APPEAL  from  tlie  Civil  District  Court,  Parish  of  Orleans. 
Tinsot,  J. 


Alccc  J.  Ker  for  Plaiiitift' anil  Appellant. 
Jerome  Mcunicr  for  Defendant  and  Ax)pellee. 


The  opinion  of  the  Court  was  delivered  b}' 

BEK>ri:i>K2,  C.  J.  The  plaintiff  appeals  from  a  judgment  sustaining 
an  exception  of  no  cause  of  action. 

The  object  of  the  suit  which  is  brought  by  a  tenant,  is  to  obtain  a 
judicial  dcn-laratiou  that  his  least*  to  the  premisivs  will  expin*  on  the  Slst 
day  of  December,  1S89,  at  an  annual  rent  of  .$20')0,  subject  to  a  credit 
of  $15  for  every  Sunday  from  the  1st  day  of  January,  1837,  until  the 
expiration  of  the  lease  as  renewed. 

It  is  stipulated,  by  an  additional  clause  in  the  lease,  which  is  made 
part  of  tlie  i>etitlon,  that  the  lessee  shall  have  the  privilege  of  running 
it,  for  two  years  more,  at  .S'iOOO  per  <iHHiimj  or  $166  66  per  month,  pay- 
able in  advance,  prorided  he  gives  a  notice  tliree  months  previous  to  the 
expiration  of  the  lease,  occurring  on  the  31st  of  December,  IHS7. 

The  cre<lit  is  claimed,  bcM'ause  of  the  exx)iration  of  the  use  and  enjoy- 
ment of  the  property,  since  the  1st  of  January,  1887,  when  the  *' Sun- 
day law"  wejit  into  oi)eration,  in  consequence  of  which,  plaintiff  has 
been  compelled  to  close  tlwi  barroom  which  he  previously  kept  open  on 
said  day,  on  said  premises— the  deprivation  causing  an  injury  of  $lo 
per  day. 

The  lease  contains  a  clause  on  which  plain  tit!"  relies  that,  shoufd  the 
property  be  destroyed  by  fire,  or  should  the  lessee  be  deprived  of  the 
use  of  said  premises  by  some  other  unforeseen  event,  not  due  to  any 
fault  or  neglect  on  his  part,  tlien  the  lessee  shall  be  entitled  to  a  credit 
for  tlie  unexpired  term  of  the  lease. 

I. 

The  petition  does  not  set  forth  that  three  months  previous  to  the  ex- 
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pii-ation  of  the  original  leaBe,  on  December  31  st,  18S7,  tlie  plaintiff  lias 
{i^iven  notice  of  his  desire  to  renew  it. 

It  was  not  enough  tliat  tlie  contrtact  secured  the  renewal  on  the  giving 
of  tlie  notice.  It  was  essential  in  order  tliat  the  renewal  should  take 
pliwe,  that  tlie  notice  be  actually  given  at  the  proper  time. 

The  mere  fact  of  annexing  tlie  lease  to  the  petition  does  not  inject 
into  that  document,  an  averment  Avhidi  is  not  in  the  lease,  which,  if 
true,  ought  to  liave  beeii  specitically  set  forth  in  the  petition,  which  was 
not  done. 

This  was  a  fatal  omission,  as  the  court  is  powerless  to  authorize  an 
amendment  wliich  would  insert  a  clause  of  action,  when  none  was  pre- 
viously averred. 

II. 

The  lease  contains  no  stipulation  that  the  landlord  warrants  against 
the  acts  of  the  law,  or  of  God ;  without  such  stipulation,  no  recovery 
can  be  had,  on  the  well  recognized  principle  that,  liability  in  cases  in 
derogjition  of  common  rights,  should  be  sp;»cialiy  agreed  upon.  Trop- 
long,  Vt<^.  \o.  465-6,  Vol.  1. 

In  the  absence  of  such  s])ecial  clause  of  warranty,  the  defendant 
could  not  be  held  liable^  for  the  old  maxim  reads  j  "  Actus  let/is  ncmini 
fui'lt  i  It  jit  nam. '''^ 

It  therefore  follows,  that  the  damage  said  to  have  been  sustained,  if 
it  was  occasioned,  is  injuria  sine  (hnnno,  and  therefore  not  compensable. 

But  if  the  claim  M'ere  pressed  further  and  the  crlanse  in  the  lease  in- 
sisted upon  as  fidly  applicable,  the  i)laintiff  could  still  be  met  by  the 
further  answer,  that  the  lease  does  not  stipulate  the  destination  of  the 
property,  viz :  that  it  was  leased  for  the  purpose  of  being  used  as  a 
coffee -house  or  barroom  and  that  the  petition  does  not  allege  that  the 
plain tiif  was  absolutely  deprived  of  its  enjoyment.  R.  C.  C.  2697,  2699 ; 
lOL.  20:  11  L.  178. 

J^o  that  it  cannot  be  even  argued  that  the  passing  of  the  law,  which 
was  adopted  in  the  legitimate  exercise  of  the  police  power  which  can 
never  be  abdicated,  which  could  and  should  have  been  foreseen,  has 
impaired  the  contract. 

Tlie  clause  in  the  lease  refers  to  the  destruction  of  the  x)roperty  by 
fine  and  to  the  deimvation  of  the  use  of  the  same  by  some  other  unfore- 
WH»n  event,  in  which  case  the  i)laintitf  was  to  bo  entitled  to  a  credit  for 
the  unexi)ired  time  of  the  lease. 

It  did  not  contemplate  a  case  like  the  present  one  in  which  the  event 
could  have  be^jn  foreseen,  in  which  the  deprivation  is  limited  and  occa- 
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sioiial,  or  temporary,  and  the  credit  asked  is  partial  and  not  entire.    See 
Merlin  Vo.  Fait  du  prince,  Laurent  Vol.  24,  No.  224 ;  Vol.  10,  No.  442 ; 
Vol.  16,  Nos.  323,  331. 
Judgment  affirmed. 


No.  10,320. 
WiCKMAN  &  Pendleton  vs.  W.  T.  Nalty. 

A  jud^iout  disHulviiiK  on  att<a«hnicnt  is  an  interlocutory  decree  which,  to  be  effectually  ap. 
pealed  fVoin,  need  not  1k«  nijcned  by  the  judge. 

The  law  requires  tlie  signature  only  of  final  or  definitive  Judgments,  which  pass  upon  the 
merits  of  a  controversy  and  which  may  constitute  re»  judieatu. 

The  taking  of  steps  in  the  course  of  proceedings,  conducive  to  a  final  Judgment  on  the  merits, 
after  the  dissolution  of  a  conservatory  writ,  cannot  l»e  sot  up  as  an  acquiescence  in  the  dis- 
solving decree. 

An  agreement,  after  seizure  of  property  attached,  that  the  sheriff  shall  sell  summarily  and 
retain  the  proceeds  until  final  Judgment,  debar  the  defendant  from  insisting  on  a  dissolu- 
tion of  the  writ. 

APPEAL  from  tlie  Ninth  District  Court,  Parish  of  Concordia. 
Yonnf/,  J. 


Steele  d;  Datjtj  for  Plaintiff  and  Api)ellant : 

The  attachment  bond  ia  sufficient  if  it  b«*  ideutified.  either  by  it*i  recitals  nt  indorsements, 
with  the  petition. 

If  the  allegations  of  the  original  itetitiou  are  sworn  to,  and  ai-e  sufficient  to  authorise  the 
is^ance  of  the  writ,  there  is  no  necessity  of  filing  a  supplemental  petition,  nor  of  making 
another  affidavit,  in  order  to  obtain  an  alias  writ.  4  R.  194  :  5  La.  208 ;  32  Ann.  76. 
When  projierty  attached  has  l>een  sold  by  the  sheriff,  under  an  agreement  between  the 
parties  to  the  suit,  that  the  proc^eeds  shall  remain  in  the  sheriff's  hands  "until  final  Judg' 
nient,"  the  defendant  cannot  tiike  advantage  of  an  in'egularity  in  the  writ  of  attachment, 
juid  thereby  relieve  himself  of  the  said  stipulation  of  tlie  agreement. 
There  is  no  law  in  Louisiana  which  pn'scribes  a  form  for  a  \*Tit  of  attachment.  When 
the  sheriff  is  commanded  to  seize  a  sufficiency  of  defendant's  property  to  pay  and  satisfy- 
plaintiff's  claim,  the  law  is  complied  with.  i).  P.,  Art.  230.  The  writ  must  be  construed 
in  connection  with  tlie  pleading.  See  4  M.  313 ;  3  N.  S.  7 ;  7  La.  406,  413  ;  14  Ann.  704 ;  15 
Ann.  573  ;  24  Ann.  296 ;  35  Ann.  41. 

Lu<ie  &  Lemle  for  Defendant  and  Appellee  : 

ON  MOTION  TO  DISMISS. 

,     The  judgments  should  have  been  sigui*d.    22  Ann.  16 ;  23  Ann.  262,  400;   28  Ann.  451 ;  35 

Ann.  388,  505 ;  C.  P.  5;8 ;  15  Ann.  711 ;  14  Ann.  201  ;  28  Ann.  826. 
,    Plaintiffs  having  acquicscwl  in  Jiwlgmouts  of  lower  court  cannot  appeal.    18  Ann.  59,  264 ; 

22  Ann.  105 ;  28  Ann.  743. 
,    There  am  two  separate  and  distinct  judgments,  and  only  one  order  and  one  bond  of 

appeal,  which  are  in  no  way  identified  with  either  Judgment.    35  Ann,  1178. 
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ON  MERITS. 

1.  There  is  no  merit  in  the  pleas  of  estoppel. 

Estoppel  shonid  be  specially  pleaded.    33  Ann.  748  and  authorities  ci tod. 

2.  An  attachment  bond  is  TataUy  defective  if  it  does  not  contain  mention  of  the  person,  or 
the  property  against  which  the  writ  issned.    35  Ann.  725. 

3.  The  recitals  of  an  attachment  bond  should  show  unmistakably  and  without  the  aid  or  need 
of  extraneous  proof,  what  or  whose  pi-operty  is  to  be  attaclied.    35  Ann.  725. 

4.  An  insnflicient  description  of  the  parties  or  the  suit  will  vitiate  the  bond.  Drake  on  at- 
tachment 5  edition,  p.  131,  Sec.  129. 

5.  If  the  bond  is  not  entitled  is  roust  be  quashed.  English  and  American  Encyclopiedia  of 
Law,  p.  906. 

6.  The  recitals  of  the  bond  on  which  the  first  writ  of  attachment  was  issued  does  not  show 
the  style  or  number  of  the  suit ;  does  not  describe  the  parties  or  suit  in  which  it  is  filed 
and  doe«  not  show  what  or  whose  property  is  to  be  attached. 

7.  There  was  no  order  for  the  writ  of  attachment  to  issue  on  the  28th  of  September.  The 
writ  should  have  been  preceded  by  the  nec;ossar>'  afildavit  showing  a  necessity  for  the  writ 
to  issue  at  that  time  and  an  order  of  court  for  the  writ  to  issue.  4  Ann.  584 ;  C.  P. 
Art.  243. 

8.  The  writ  should  state  the  amount  for  which  the  levy  is  made,  according  to  what  is  set 
forth  in  the  affidavit.  American  and  English  Encyclopiedia  of  Law,  Vol.  1,  p.  910 ;  5 
Bbck  (Ky.)  227;  Page  vs.  Beet,  17  Mo.  263;  Drake  on  Attaclmient,  5th  edition,  p.  190. 
Sec.  190 ;  42  Barbour  413. 


On  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  appellee  contends  that  the  appeal  should  be 
dismissed,  hecanse  the  judgment  appealed  from  is  unsigned  and  because 
the  appellant  has  acquiesced  in  it. 

I. 

This  judgment  is  one  dissolving  an  attachment  under  which  defend- 
ant's property  was  seized. 

It  appertains  to  the  class  of  judgments  or  decrees^  known  as  inter- 
locutory, which  are  pronounced  on  preliminary  matters,  in  the  course  of 
the  proceedings  and  which  do  not  decide  on  the  merits.  It  does  not  be- 
long to  the  other  class  of  judgments,  technically  termed  definitive  or 
finalj  which  decide  all  the  points  in  controversy,  between  the  parties, 
which  constitute  res  judicata  and  become  executory,  after  signature.  C. 
P.  538,  539. 

The  law  requires  that  the  judge  shall  sign  all  definiUve  or  final  judg- 
ments —  C.  P.  546 ;  but  it  does  not  exact  tliis  formality  as  to  interlocu- 
tory judgments. 

Id  the  case  of  Gary  vs.  Richardson,  35  Ann.  505,  this  court  took  pains 
to  establish  the  pointed  differences  which  exist  between  interloeniarif  and 
fiml  judgments.  A  reference  to  that  decision,  establishes,  beyond  dis- 
pate,  'that  tliis  first  ground  is  of  no  avail  in  the  present  instance. 
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Tliere  can  be  no  donbt  that,  if  tlie  ai)j)ellants  have  acquiesced  in  the 
judgment  ai)pealed  from,  they  can  have  no  standing  liere  to  question  its 
correctness. 

ApxH41ee  claims  that,  hecauHe,  after  the  judgments  dissolving  the  at- 
tacliments  had  been  rendered,  "  plaintiffs  have  proceeded  in  tbe  lower 
court,  taking  defaults,  forcing  an  answer  and  pleading  and  trying  pleas 
as  against  defendants  and  intervenors,"  "in  the  ordinary  manner, 
♦  *  *  they  have  acquiesced  in  the  judgment  of  the  lower 
court  and  abandoned  the  api>eal." 

Surely,  the  persistance  by  legal  proceedings,  of  plaintiffs  to  have  their 
rights  recognized  and  enforced  for  the  payment  of  the  sum  claimed,  can 
not  serve  as  a  foundation  for  a  charge  of  acquiescence.  It  has  not  been 
shown  and  it  cannot  be  conceived,  liow  it  can  be  deduced  from  any  of 
the  acts  stated,  that  the  plaintiffs  and  appellants  have  admitted  tlie  cor- 
rectness of  the  judgment,  or  have  ratified  it,  so  as  to  divest  themselves 
of  the  right  of  having  it  reviewed  on  appeal.  None  of  tliose  acts  could 
have  authorized  the  sherif!'  to  release  the  property  atta^*hed.  Had  the 
plaintiffs  done  anything,  fi'om  which  it  could  have  been  inferred  that 
they  had  sanctioned  or  acknowledged  the  j)ropriety  of  the  judgment 
and  which,  in  itself,  would  have  justified  the  sherifi*  in  turning  over  the 
XH'operty  seized,  to  the  defendant,  —  quite  a  different  question  would 
have  been  presented.  40  Ann.  628.  But  such  not  being  the  case,  the 
second  ground  of  the  motion  to  dismiss  is  likewise  untenable. 

The  motion  is  denied. 

On  the  Merits. 

The  defendant  has  set  up  different  reasons  to  obtain  the  dissolution  of 
the  attachments  issued  in  the  casej  but  the  plaintiffs,  now,  in  their 
turn,  charge  that  the  defendant  cannot  be  i)ermitted  to  question  the 
validity  of  the  merits  attacked,  because,  since  the  seizure  was  effected, 
the  defendant,  together  with  the  ijitervenors  or  third  opponents  and  the 
seizing  creditors,  have  agreed  that  the  property  seized  would  be  sum- 
marily sold  by  the  sheriff  and  the  proc^eeds  retained  by  him,  until  final 
judgment,  and  that  the  defendant  shall  have  the  right  to  bond  said 
j)roi)erty,  on  furnishing  satisfactory  security  to  the  jdaintiffs. 

This  agreement,  voluntarily  ent<'red  into,  was  evidently  designed  to 
accomplish  at  least  some  of  the  ])urposes  for  which  the  attachmt^nt  was 
obtained  and  issued,  namely  :  The  seizure  and  sale  of  the  property  of 
the  defendant  and  the  subjection  of  its  ])roceeds  to  the  judgment  to  Ih» 
rendered  in  the  case.     By  ent<?ring  into  it,  the  defendant,  to  all  api)ear- 
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ances,  has  acquiesced  in  the  process  agiiiust  hiiu  and  abdicated  all 
rights,  if  any  he  had,  to  contest  its  propriety. 

More  than  tliis,  the  parties  litigant  may  be  deemed  as  consenting  to 
waive  all  legal  proceedings,  otherwise  necessary  to  realize  the  goods,  as 
perishable  and  costly  to  keep  and  as  substituting  their  will  thereto,  leav- 
ing otherwise  matters  and  things  in  stahi  quo. 

The  consent  was  eminently  conservative,  one  which  tlie  parties  coidd 
give  and  did  give,  and  one  which  has  operated  beneficially  to  those  con- 
cerned in  the  property. 

Clearly,  after  entering  into  such  an  agreement,  the  defendant  ceased 
to  have  any  interest  in  procuring  the  dissolution  of  the  attachment,  for 
the  plain  reason  that  on  the  court  dissolving  the  wiit,  the  sheriff  would 
have  had  no  authority  to  release  the  property,  as  he  unquestionably  had 
a  right  to  detain  it  and  dispose  of  it,  under  the  consent. 

The  dissolution  could  do  defendant  no  good  and  it  has  done  him  none. 

The  agi'eenient  was  in  evidence  on  the  tiial  of  the  rule  to  dissolve  and 
eflfectually  debarred  the  defendant  from  questioning  the  validity  of  the 
process  against  him  and  his  property. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  or  decree  ap- 
jwaled  fi'om  be  reversed,  and  it  is  now  ordered  and  adjudged  that  the 
nile  to  dissolve  the  attachment  herein  be  discharged,  at  apiiellee's  costs 
in  both  coui-ts. 


No.  10,230. 
TnoMAs  P.  Leathers  vs.   Andrew  J.   Sweeney  et  al. 

A  flt4'aniboat  builder  is  liable  in  dainae^es  for  defects  of  constniction  which  occasion  loss  to 

the  of^-ner. 
The  niciasurc  of  daniaf^ea  is  the  amount  of  reasonable  costj^  incurred  and  paid  for  by  the 

owner,  to  remedy  the  defects  and  to  place  the  boat  in  a  pi'oi>ec  condition,  as  contemplated 

b}-  the  cxmtriMct. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orieaus. 
Monroe,  J. 


liichard  De  Oratf  and  O.  J?.  Sansum  for  Plaintiff  .nnd  Appellant. 

Jfoice  d'  Prenim  and  Singleton,  Browne  tk  Choate  for  Defendants  and 
Appellees. 


The  opinion  of  the  Court  was  delivered  by 

P(k:ii^:,  J.     This  litigation  grows  out  of  a  l>uilding  contract  for  the 
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construction  of  a  stern-wheel  steamboat  for  plaintift*  by  the  defendants, 
who  are  boat-builders  at  Wheeling,  in  the  State  of  West  Virginia. 

The  contriict  was  entered  into  in  March,  1885,  and  the  boat  was  de- 
livered to  the  owner  in  August  of  the  same  year. 

The  cause  of  action  is  in  the  nature  of  damages  flowing  from  two 
alleged  defects  of  construction,  a«  follows : 

1.  That  the  boat  was  imperfectly  caulked,  in  consequence  of  which 
she  made  so  much  water  that  in  less  than  three  months  of  service  she 
had  to  be  placed  in  a  dry  dock,  and  recaulked,  at  an  expense  to  the 
owner  of  $1930  37. 

2.  That  her  wheel^was  set  too  low,  from  wliich  cause  it  had  too  deep 
a  sweep,  much  to  the  detriment  of  the  boat,  in  consequence  of  which 
it  had  to  be  re-set  so  as  to  be  raised  higher  in  order  to  cure  the  defect, 
at  a  cost  to  the  owner  of  $330  77. 

Plaintiff's  demand  is  for  the  reimbursement  of  these  two  sums,  and 
for  the  recovery  of  the  additional  sum  of  $1(K)0,  as  the  alleged  amount 
of  earnings  which  the  boat  would  have  made  during  the  whole  time 
that  she  was  necessarily  kept  in  dock. 

The  defense  is  a  general  denial,  followed  by  a  demand  in  reconven- 
tion for  $25,000,  as  damages  suffered  by  the  defendants  through  plain- 
tiff's malicious  charge  of  defective  workmanship  in  the  execution  of 
their  contract. 

Plaintiff  apx>eals  from  a  judgment  rejecting  his  entire  demand,  and 
defendants  join  in  the  appeal  for  the  purpose  of  enforcing  their  claim 
for  damages. 

The  record  is  very  voluminous  and  the  testimony  is  chishing  and  con- 
flicting. Hence  the  labor  of  examination  has  been  very  gi*eat  and 
exceedingly  tedious }  especially  as  our  review  of  tlie  case  has  led  us  to  a 
conclusion  entirely  diflterent  from  the  views  which  prevailed  with  our 
brother  of  the  district  court  j  and  which  are  expressed  in  an  elaborate 
and  able  opinion. 

I. 

The  undisputed  salient  facts  on  the  first  point  of  contention  are  as 
follows:  The  boat  was  delivered  in  apparent  good  condition,  and 
was  accepted  and  paid  for  by  plaintiff  in  August,  1885,  at  which  time 
she  was  put  into  service  in  the  Vicksburg  tnule.  After  making  eight 
regular  or  weekly  trips,  and  two  extra  trips,  she  was  found  to  make  so 
much  water  that  it  lK»canie  urgent  and  necessary-  to  have  her  docked 
and  recaulked.  On  examination  in  the  dock  it  was  discovered  that  she 
leaked  in  many  places,  through  her  seams  and  butts,  that  there  was  an 
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insnfticient  quantity  of  oakum  in  both  seams  and  butts,  and  hence  it  was 
concluded  that  she'  needed  recaulking.  The  work  was  accordingly 
done,  for  which  some  700  pounds  of  oakum  were  used. 

From  that  state  of  things  it  appears,  and  it  is  not  disputed,  that  the 
leaks  in  the  hull  of  the  boat  were  the  result  of  an  insufficient  quantity 
of  oakum  in  the  seams  at  that  time. 

At  this  point  arises  the  vital  contention  between  the  parties  on  this 
branch  of  the  case,  and  of  course,  it  is  on  tliis  particular  point  that  the 
testimony  is  most  coniiicting. 

Plaintiff's  theory  is  that  the  defect  can,  and  must  be  attributed,  solely 
to  insufficient  caulking  for  the  la€k  of  oakum.  Defendants,  on  the  other 
hand,  contend  that  the  leaky  condition  of  the  hull  is  the  result  of  ill- 
usage,  bad  management,  and  of  injuries  occasioned  to  the  boat  by  two 
"  hard  landings"  at  which  the  boat  struck  tlie  river  bank  with  great  and 
unusual  force ;  and  they  urge  that  the  caulking  was  done  properly  and 
efficiently,  with  a  large  and  sufficient  quantity  of  the  best  "navy 
oakum"  to  be  found  on  the  market. 

In  the  concurrent  opinion  of  numerous  experts,  such  as  owners  of  diy 
docks  in  this  city,  steamboat  captains,  boat-builders,  shii)-carpenters 
and  caulkers,  neither  of  whom  has  any  interest,  direct  or  remote,  in  the 
determination  of  this  suit,  it  appears  conclusively  that  a  Mississippi 
river  steamboat,  plying  between  New  Orleans  and  Vicksburg,  originally 
well  built  and  properly  and  sufficiently  caulked,  should  not  require  re- 
caulking before  at  least  two  years  of  service. 

It  is  in  proof  that  several  of  the  most  useful  and  magnificent  river 
steamers,  which  once  adorned  the  port  of  New  Orleans,  such  as  the 
"Robert  E.  Lee,"  the  "J.  M.  White,"  the  "Ed.  Richardson,"  the 
"  Frank  Pargoud,"  and  the  "Natchez,"  ran  from  four  to  six  years  after 
construction  without  being  recaulked. 

And  in  this  case,  we  have  to  deal  with  a  boat,  built  for  the  same  trade 
or  service,  shown  to  have  been  stjiunchly  constructed,  and  well  finished  ; 
and  the  question  is  to  account  for  the  fact  that  in  less  than  three  months' 
service,  she  leaked  so  badly  that  she  had  to  be  docked  and  recaulked 
"all  over." 

Is  the  reason  to  be  found  in  the  alleged  ill-usage  or  in  the  two  "  haid 
bndings?" 

To  our  minds  the  preponderance  of  the  evidence  does  not  sustain 
that  theory. 

Tlie  first  of  these  alleged  "hard  landings"  took  place  on  her  third 
trip,  and  she  continued  on  her  journey,  without  intt^rruption,  and 
without  making  more  water  than  she  had  done  before.     In  point  of  fact, 
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only  one  witness  in  the  whole  record  testifies  on  that  point,  or  attempts 
to  trace  any  damaging  result  to  that  incident ;  and  no  stress  is  laid  on 
the  question  on  appeal. 

The  other  alleged  damaging  accident  occurred  on  the  down  run  of  her 
ninth  trip  which  preceded  the  last  trip  which  she  made  before  going 
into  dock. 

On  that  point,  the  preponderance  of  the  evidence  shows  tliat  the  col- 
lision of  the  boat  with  the  soft  muddy  bank  of  the  river  was  severe,  and 
that  it  was  due  to  afi  accident  caused  by  the  breaking  of  a  bell -wire,  in 
consetjuence  of  which  the  pilot  was  unable  to  signal  the  engineer  to 
back  the  boat  in  time  to  check  her  headway.  But  it  does  not  sliow  that 
the  boat  was  seriously  damaged  thereby,  or  that  she  sprung  any  danger- 
ous leak  in  consequence  thereof.  She  was  leaking  before,  she  continued 
to  leak  after  the  collision  j  lier  pumps  to  di-aw  up  and  throw  off  the 
water  which 'she  was  making,  had  been  at  work  before,  and  continued 
after  the  accident.    • 

Some  of  the  witnesses,  who  were  then  employed  on  the  boat,  and 
have  since  left  her  service,  treat  this  accident  as  a  very  serious  and  dam- 
aging affair,  while  others  treat  it  very  lightly. 

The  fact  that  the  boat  continued  on  her  journey  to  this  city,  a  dis- 
tance of  250  miles,  with  a  cargo  equal  to  the  weight  of  2500  bales  of 
cotton  5  that  on  the  next  day  after  her  arrival,  she  left  on  a  round  trip, 
which  she  made  successfully,  with  a  heavy  freiglit,  speaks  louder  and 
more  pointedly  than  the  language  of  witnesses.  It  shows  to  our  s^itis- 
faction  that  the  boat  had  not  been  seriously  damaged  by  the  accident ; 
and  we  conclude  oh  this  point  that  neither  of  the  two  alleged  hard 
landings  afford  a  rational  exj)lanatioii  of  the  leaky  condition  of  the  boat 
in  consequence-  of  which  she  needled  to  be  recaulked  **all  over.". 

It  is  in  proof  that  when  docked  in  November,  1885,  the  boat  showtul 
numerous  leaks,  scattered  over  the  hull  generally,  and  not  concentratcid 
in  any  particular  spotj  and  her  seams  and  butts  showed  general  open- 
ings, not  confined  within  any  i)articular  parts  or  portions  of  the  hull. 

That  condition  of  things  shows,  in  the  opinion  of  experts,  that  the 
leaks  could  not  have  been  occasicmed  by  the  collisions  in  questicm,  for  if 
that  had  been  the  case,  those  portions  of  the  hull  only,  which  had  re- 
ceived the  strain  or  injury,  would  have  contained  oi>en  or  crooked  seams 
or  butts.  It  is  also  in  proof,  without  any  attempt  at  contradiction  by 
the  defendants,  that  when  docked,  the  boat  showed  no  signs  of  hard 
usage  j  her  bott<mi  was  smooth  and  even,  and  her  seams  were  natural  in 
ai^pearance  and  straight,  without  a  scratch,  a  uoMi  or  a  bum[>.     And 
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that  condition  of  the  hull  is  proof,  in  the  opinion  of  experts,  tliat  the 
boat  had  not  heeu  damaged  by  bad  management  or  ill-usage. 

And  yet  the  proof  is  that  she  made  so  much  water  that  re^aulking  became 
an  urgent  necessity.  The  testimony  of  all  the  experts  is  to  the  effect 
that  in  the  absence  of  hard  usage,  or  of  serious,  if  not  fatal,  accidents, 
the  oakum  properly  applied  to  the  seams  of  a  river  steamboat  could  not, 
ill  the  short  space  of  three  months,  have  been  knocked  out,  or  (as  they 
term  it)  "spewed  onV'  of  the  seams  and  butts  of  the  boat.  Hence,  in 
the  face  of  testimony  showing  that  the  oakum  was  soft  and  insufficient 
in  quantity  in  the  seams  of  the  hull,  at  the  time  that  the  boat  was  put 
in  dock,  the  experts  uniformly  exclaim :  "A  sufficient  quantity  of 
oakum  was  not  put  in  at  the  original  caulking." 

It  appears  from  the  record  that  the  defendants  did  not  retain  the  im- 
mediate control  over  the  entire  construction  and  outfit  of  the  boat,  but 
that  the  contract  to  build  the  hull  was  sublet  by  them  to  another  firm  of 
boat  builders,  and  that  the  contract  for  the  caulking  of  the  hull  was 
given  by  the  latter  to  four  other  parties  who  make  caulking  a  specialty. 

The  record  contains  the  testimony  of  one  of  the  defendants  who  was 
present  in  court,  and  that  of  the  superintendent  of  the  sub-contractors, 
of  the  caulkers,  and  of  their  employes  and  laborers,  taken  under  com- 
missions; and  they  all  testify  with  vigorous  unanimity  that  the  caulking 
was  done  in  workmanlike  manner  and  almost  to  perfection.  The  state- 
ment is  made  by  several  of  these  witnesses  that  2000  pounds  of  the  best 
"  navy  oakum"  were  actually  used,  and  securely  forced  into  the  seams 
of  the  new  boat.  Assuming  these  various  statements  to  be  proven  facts, 
the  learned  district  judge  holds  that  plaintiff's  witnesses  must  be  mis- 
taken in  their  testimony,  wliich  is  to  the  effect  that  with  685  pounds  of 
oakum  the  boat  was  recaulked  all  over  in  the  "  Vallette  Dry  Dock,"  es- 
pecially as  in  the  "  Marine  Dry  Dock,"  two  years  later,  it  took  400 
pounds  to  put  one  thread  of  okum  in  the  seams  of  her  bottom.  Hence 
he  concludes  that  the  record  utterly  fails  to  show  that  the  original  caulk- 
ing was  in  any  way  defective  or  insufficient.  He  concedes,  however, 
and  in  that  we  agree  with  him,  that  the  quantity  of  oakum  used  is  not, 
after  all,  the  absolute  test  of  the  efficiency  of  the  caulking. 

But,  be  that  as  it  may,  we  find  from  that  combination  of  circum- 
stancA^ft,  a  consideration  which  affords  to  our  minds  a  solution  of  tlie 
problem  under  discussion. 

It  is  either  true  or  not  tliat  2000  pounds  of  oakum  Avere  used  in  the 
caulking  at  the  defondant-s'  ways ;  and  it  may  be  true  or  not  that  witli 
6S.5  pounds  of  oakum  the  work  claimed  by  plaintiff's  witnesses  was 
done  to  the  boat  in  November,  1885.   Now  it  is  undeniable  that  with  the 
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caulking  done  under  defendants^  contract,  the  boat  became  so  leaky  as 
to  be  dangerous  or  useless  in  less  than  three  months'  service ;  and  it  is  in 
proof  that  with  the  recaidking  a«  done  in  the  "  Vallette  Dry  Dock,"  the 
boat  was  actually  used,  in  her  regular  trade,  for  two  years  before  she 
needed  any  recaulking,  and  that  when  she  was  recaulked  she  only  re- 
ceived 400  pounds  of  oakum.  And  the  record  shows  that  during  those 
two  years,  during  which  slie  made  no  water,  she  was  under  the  control 
of  the  same  management  (be  it  good  or  bad)  which  had  run  her  from 
September  to  November,  1885,  and  to  whose  ^^  inexperience  and  recJcl^s- 
ness  "  defendants  attribute  all  the  calamities  which  had  befallen  the  boat 
during  her  incipient  career. 

In  the  detailed  bill  of  the  "  Vallette  Dock  "  plaintiff  is  charged  with 
only  685  pounds  of  oakum,  and  it  is  absolutely  safe  to  conclude  that  a 
greater  quantity  was  not  used.  As  the  caulking  originally  done  was  in- 
cluded in  the  cost  price  of  the  boat,  no  detailed  charge  is  made  for  the 
oaknm  therein  used.  But  the  quantity  used  by  Vallette  was  sufficient  to 
restore  tne  boat  to  a  perfectly  drj'  and  tight  condition  from  the  admit- 
tedly leaky  and  dangerous  condition  in  which  she  entered  the  dock,  on 
November  14,  1885,  and  as  it  proved  that  the  caulking  thus  done  lasted 
for  two  yejirs's  service  und^r  the  same  management^  the  conclusion  is  irre- 
sistible that  the  original  caulking,  wliich  lasted  only  three  months,  must 
have  been  defective,  either  because  it  had  been  improperly  done,  or  Ik*- 
cause  a  sufficient  quantity  of  oakum  was  not  used  in  the  work. 

For  the  purposes  of  the  case  it  is  perhaps  unneccessary  for  us  to  an- 
nounce which  of  those  two  conclusions  was  forced  on  our  minds  by  the 
record. 

But  under  our  finding  that  the  expenses  of  the  recaulking  were  neces- 
sitat^Ml  by  the  defective  original  caulking,  the  reijuirements  of  the  law 
and  the  ends  of  justice  apply  the  legal  consequence*  floAving  therefrom, 
and  that  is  the  liability  of  defendants  under  their  contract  to  reimburse 
the  expenditure  thus  incurred  by  plaintiff. 

Hence  he  must  recover  judgment  for  the  sum  of  $U);if)  77,  which  is 

the  amount  of  the  detailed  bill  of  the*,  dock  company  for  that  worlt,  and 

over  wliich  there  is  no  disputes  beyond  the  i)oint  which  we  have  just 

discussed. 

II. 

Our  review  of  the  case  ha«  led  us  to  the  conclusion  that  plaintiff's 
complaint  about  the  wheel  is  also  sustained  by  the  preponderance  of  the 
evidence. 

The  writt^Mi  contract  wius  silent  as  to  the  dimensions  and  other  d<'tails 
concerning  the  wheel.     It  was  snbsc»quently  agreed  between  the  parties 
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that  the  wheel  wjis  t<>  be  of  a  diameter  of  23  feet,  but  a  diHciission  arose 
as  to  tlio  i>roper  heiglit  of  hanging  the  wheel  so  as  to»  regulate  the 
sweep  thereof  in  the  water.  Botli  parties  agreed  that  the  whciel  should 
have  a  dip  of  three  iuches  above  the  level  of  the  bott4>i)i  of  the  boat. 

But  fioni  the  plans  and  drawings  submitted  to  Captain  Leathei-s  by 
the  buOders,  it  appeared  to  him  from  the  location  of  the  cylinder  tim- 
bers that  the  proper  dimensions  were  not  given  to  obtain  the  desired 
result;  and  that  as  located  in  the  plan  the  whe<».l  would  be  lower  than 
tlie  bottom  of  the  boatj  that  therefore  it  would  be  too  deep  in  the  wat^jr, 
and  that  in  c<m8equence  the  wheel  would  drive  the  boat  with  a  force 
not  commensurate  with  the  power  of  the  engine,  or  with  the  general 
build,  frame  and  strength  of  the  boat.  Tliose  objections  were  urged  here 
and  also  at  the  defendants'  ways  on  both  occasions  when  plaintiif  visit- 
ed them  and  saw  the  boat  in  progress  of  construction.  And  owing 
doubtless  to  the  subsequent  illness  of  Captain  Leathers,  which  lasted 
until  the  mouth  of  September  following,  the  point  of  contention,  as 
above  stated,  wa«  never  definitely  settled  between  the  parties. 

From  the  tf^stimony  of  J.  M.  Sweeney,  one  of  the  defendants  in  the 
case,  it  appe,ars  that  he  consideivd  tlie  point  as  settled,  in  accordance 
Avith  his  views,  as  detailed  in  tlie  plans  and  drawings.  He  refers  to  a 
steamboat  constructed  in  a  similar  manner,  on  which  he  took  a  trip  with 
Captain  Leathers,  making  liill  explanations  on  the  subject,  after  which 
the  latter  yielded  his  consent  to  the  mode  suggested  by  the  builders. 

But  in  thus  concluding,  Mr.  Sweeney  made  an  honest  mistake,  as  it 
appears  conclusively  from  other  parts  of  the  record,  that  the  idea  was 
never  finally  accepted  by  Captiiin  Leathers. 

Being  too  unwell  to  attend  to  the  business,  he  sent  a  trusted  agent, 
a  skilled  engineer,  to  Wheeling,  with  the  special  mission  of  superintend- 
ing the  mjichinery  for  the  new  boat.  After  making  necessary  measure- 
ments, that  engineer  discovered  the  identical  discrepancy  which  had 
hitherto  concerned  Captiiin  Leathers,  as  to  the  height  at  which  the 
wheel  should  be  set ;  and  ho  accordingly  protested  against  the  course 
which  defendants  had  adopted  on  the  subject-matter.  As  his  objections 
were  not  heeded,  he  telegraphed  to  Captain  Leathers,  conveying  the 
facts  in  the  premist^s,  and  submitting  his  opinion,  whereupon  a  letter 
was  written  to  the  defendants,  by  the  commercial  agents  of  Leathers  in 
this  city,  communicating  his  instructions  and  wishes  of  the  latter  on 
tlie  subject.  Nevertheless  the  wheel  was  set  in  accordance  with  the 
plans  of  the  defendants.  It  is  also  in  proof,  through  the  testimony  of 
Sweeney  himw^lf,  that  on  the  occasion  of  Leathers'  inspection  of  the 
boat  at  the  wharf  in  this  city,  the  latter  had  made  the  remark  that  "  he 


294  SUPREME  COURT  OF  LOUISIANA. 

Lcathora  v8.  SwwMie.v  et  al. 

would  give  $5()0  if  that  wheel  was  higher,  but  he  supposed  it  was  all 
right." 

We  therefore  conclude  that  the  evidence  is  not  sufficient  to  cx>miiiit 
Leathers  to  the  mode  adopt-ed  by  the  defendant*^,  in  hanging  the  wheel, 
and  that  they  followed  their  own  idea  in  the  premises,  at  their  own  risk. 

Now,  from  the  testimony  of  numerous  experts,  who  saw  and  inspected 
the  boat,  in  the  "  Vallette  Dock,  "  it  is  shown  beyond  the  peradventui'e 
of  a  doubt  that  the  wheel  was  then  from  seveu  to  ten  inches  below  the 
botttmi  level  of  the  boat,  and  that  this  was  a  mistake  of  construction. 
The  wheel  was  then  raised  eleven  or  twelve  inches  by  meiins  of  the 
proper  appliances,  and  that  operation  gave  to  it  the  proper  sweep  or  dip, 
which  is  three  inches  above  the  level  of  the  bottom  of  the  boat. 

The  propriety  and  the  necessity  of  the  change  thus  made  were  veri- 
fied by  subsequent  events.  On  inspection  of  the  boat,  when  she  was 
docked  two  years  lat-er,  it  was  found  by  the  experts  that  the  wheel  was 
yet  properly  hanging.  That  circumstance  affords  an  answer  to  the  argu- 
ment made  by  defendants,  that  the  fact  of  the  wheel  hanging  too  low  in 
November,  1885,  was  due  to  the  *^  hogging  "  of  the  boat  by  the  bending 
down  of  its  stern.  After  two  years'  service  the  wheel  was  found  at  the 
proper  height  or  thereabouts,  although  the  st^rn  did  then  appear  to  have 
dropped  down  a  few  inches.  Conceding  that  the  stern  had  dropped  at 
the  time  that  she  was  docked  in  November,  1885,  a  fact  which  is  ad- 
vanced by  a  few  witnesses,  and  denied  by  more,  and  by  the  most  compe- 
tent experts,  it  is  not  even  contended  that  it  had  dropped  one  foot;  and 
that  much  was  necessary  to  produce  the  result  shown  by  the  exam  in  a - 
ti«)n  made  at  that  time.  It  is  conceded  on  all  sides  that  the  l)oat  had 
been  previously  very  efficiently  chained,  with  the  best  knowTi  appliances, 
and  that  the  hog-chains  showed  no  signs  of  having  given  way. 

Defendants  could  not  have  contended,  witliout  involving  themselves 
in  a  damaging  admission  of  a  defective  construction  of  the  boat  that  her 
stern  had  dropped  lower  in  three  months,  than  it  did  subsequently  in 
two  years. 

The  record  shows  that  the  boat  was  taken  down  the  Ohio  river  during 
a  low  stage  of  water ;  that  she  was  grounded  once  for  more  than  thirty 
hours,  and  that  she  several  times  rubbed  or  scraped  the  bottom  of  the 
river,  for  want  of  sufficient  water  to  properly  float  her. 

From  that  circumstance  it  is  argued  by  defendantsVcounsel  that  the 
wheel  could  not  have  been  lower  than  the  bottom  of  the  boat,  as  in  that . 
case  it  would  have  been  broken  off.    To  that  effect  is  the  testimony  of 
several  exiierts.     But  by  the  testimony  of  one  of  the  pilots  who  had 
charge  of  the  boat  from  Cincinnati  to  New  Orleans,  and  who  was  a  wit- 
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iiess  for  (lernulaiits,  it  appears  tliat  as  often  as  tlio  boat  scraped  the 
ground,  tlie  wheel  was  imbedded  in  tlie  ground,  and  that  on  such  occa- 
Kions,  in  Ins  own  hinguage,  "  the  wheel  walked  the  bottom."  But  the 
whe<»l  was  not  torn  off  or  injured,  and  that  fact,  althougli  incompatible 
witli  the  opinion  of  experts  examined  on  behalf  of  the  defendants,  is 
satisfactorily  explained  by  tlie  following  signiiicant  circumstance:  The 
def4'n(hint,  J.  M.  Sweeney,  states  that  after  passing  Louisville,  Kentucky, 
he  caused  the  buckets  of  the  wheel  to  be  sliifted  several  inches,  by 
raising  them  on  the  arms,  and  thus  the  buckets  of  the  wheel  did  not 
«-onie  in  contact  with  the  ground  when  the  boat  scraped  the  bottom ;  the 
arms  alone  struck  the  ground  whi<*h  yielded  to  the  pressure  of  the  same, 
which  are  strong  upright  beams  or  pieces  of  the  best  timber;  and  thus 
the  wheel  was  enabled  to  *^  w^alk  the  bottom  "  without  injury. 

In  that  connection  Mr.  Sweeney  states  that  unless  the  buckets  had 
been  thus  shifted,  the  wheel  would  have  driven  the  boat  with  too  much 
force. 

That  was  precisely  the  ground  of  plaintiff's  objection  to  defendants' 
nuinner  of  setting  the  wiieel,  and  that  is  j>recisely  the  theory  which 
necessitated  the  change  made  under  plaintiff's  directions,  and  under 
which  defendants  must  be  hehl  liable  for  an  honest  but  unfortunate  mis- 
take of  construction.  The  cost  of  that  necessary  improvement  was 
f ;j:jl)  17,  and  i>laintitt*  is  entitled  to  tlie  recovery  thereof  in  this  suit. 

But  he  is  not  entitled  to  recover  any  compensation  from  these  defend- 
ants for  the  earnings  which  the  lM)at  could  have  made  while  she  was  in 
diK'k. 

The  record  shows  that  plaintiff  then  owned  another  steamer  which 
was  forthwitli  put  in  the  trade  in  the  place  of  the  *'  T.  P.  Leathers,"  the 
name  of  the  new  boat ;  lience  his  business  tlid  not  suffer  by  that  inci- 
dent. 

Tlie  chances  of  his  trade  were  not  materially  affected  by  the  change 
from  the  ''  Leathers  "  to  the  ''  Natchez." 

Instead  of  keeping  the  "  Natchez "  laid  up,  he  simply  laid  up  the 
•*  Leathers"  for  two  weeks,  and  the  business  was  carried  on  all  the  same. 

In  concluding  to  hold  the  defendants  liable  for  the  two  errors  in  con- 
struction wJiich  we  have  labored  to  describe  herein,  we  are  not  to  be 
undcrst4>od  as  cjvsting  the  least  reflection  on  either  their  good  faith  or 
their  competency  as  boat-builders;  for  we  leave  the  record  with  the  ab- 
solut**  conviction  that  they  are  not  wanting  in  either.  As  to  the  defi- 
cient caulking,  they  were  deceived  themselves  by  sub-contractors,  and 
as  to  the  defect  touching  the  wheel,  it  was  the  result  of  a  mistake. 

Under  the  views  whicJi  we  have  taken  of  the  case,  it  is  unnecessary 
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to  consider  the    reconveiitional   demand,   wliicli  falls  under  its  own 
weight. 

It  is  tlierefore  ordered  that  tlie  judgment  appealed  from  l>e  annulled, 
avoided  and  revensed,  and  it  is  now  ordered,  suljudged  and  decreed  that 
idaintiff  do  have  and  recover  judgment  against  the  defendants  in  tlie 
snm  of  two  tliousand  two  hundred  and  sixty-one  dollars  and  fourt-een 
cent-s  (#2261  14),  and  that  deieiulant's  demand  in  reconvention  l>e  n^ 
jecl^^^I.  It  is  furtlier  ordered  that  plaintiff  recover  all  costs  incurred  in 
lM>th  courts?. 


No.  10,317. 
John  H.  Mossop  vs.  His  Creditors. 

41    290* 

104    785  1 .     PiiMWTiptloii  of  one  year  is  not  applicable  to  actions  in  dpclaralion  of  simulation. 

I  41    296  2.     A  creditor  may  assail  a  simulation  tlioujorh  not  a  ci'editor  at  the  datio  of  the  simulated  act. 

r  -  3.     The  consideration  of  a  mort;f;aj;c  debt  may  be  questioned  by  a  thiitl  person  liaving  an  in- 

41      293  t4Mvst,  and  he  may  make  pi-oof  of  simulation  by  parol  evidence  and  by  the  testimony  of  n 

111     6^  ^^^^^  ^  ^^^*^  *^^' 

'      4.     The  law  creates  a  presiuiiption  that  n  promissory  note  has  an  adequate  consideration  ;  but 

when  there  is  a  plea  of  want  of  consideration  supportetl  by  the  evidence  throwing  serious 

doubt  upon  it,  the  presumption  may  be  i-ebutted  and  the  payee  maj'  bo  required  to  prove 

consideration. 

5.     Evidence  considered  and  conclusion  of  district  .judge  sustained. 


A 


PPEAL  fiom  the  Tw  enty-third  District  Court,  Parish  of  West  Baton 
Kouge. 
Talbot,  J. 


Rmd  d'  GoixUile  for  Appellee. 
TTenry  C,  Miller  for  Appellee. 
Alex,  H4bert  for  the  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Tlie  controversy  presented  for  our  determination  arises 
in  i)rocecdinnj8  for  tlie  distribution  of  the  i)roceed8  of  sale  of  mortgaged 
property  amongst  the  mortgage  creditors.  A  junior  mortgage  creditor, 
Zuberbier  &  Belian,  attacks  a  senior  debt  and  moi-tgage  executed  in 
tavor  of  N.  W.  Pope,  Esq.  (now  deceased  and  represented  by  his  admin- 
istrator, C.  J.  Barrow),  as  simulated,  void,  and  given  without  considera- 
tion. 

The  plea  of  prescription  of  one  year  opposed  to  this  action  is  unten- 
able.   It  is  well  settled  tbat  this  prescription,  provided  for  revocatory 
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actions,  does  not  apply  to  tlio  action  in  declaration  of  simulation.     II. 
D.  Prescription  III  (c)  (0)  No.  9;  H.  D.  Obligations,  VII  (b)  (2)  A.  No.l. 

It  is  e<]ually  clear  that  in  such  an  action  brought  by  a  third  person 
it  is  not  necessary  that  he  should  have  l)een  a  creditor  at  the  date  of 
the  sininlatiHl  contract.  Such  acts,  in  so  far  as  they  arc  simulated,  vest 
no  rights  in  any  one,  but  only  operate  as  shadows  which  any  one  inter- 
ested may  disregard  and  dissipate. 

The  evidence  relied  on  by  Zuberbier  &  Behan  is  that  of  Glenuon,  the 
party  who  made  the  notes  and  executed  the  mortgage  to  Pope. 

His  testinmony  was  objected  to  on  two  grounds,  viz:  1.  That  parol 
evidence  cnnnot  be 'received  to  vary  or  contradict  a  written  act; 
2.  That  Glennon,  being  a  party,  could  not  contradict  his  own  declarations 
in  an  authentic  act.  Both  objections  fall  under  the  direct  authority  of 
Smith  vs.  Conrad,  15  Ann.  579,  where  it  was  held  that  the  true  consider- 
ation of  a  contract  (of  mortgage)  may  be  questioned  by  one  who  was 
not  a  party  to  it  and  who  has  an  interest;  and  that  such  third  person 
may  make  such  proof  by  a  party  to  the  act,  the  objection  that  he  was  a 
party  going  to  the  credibility  and  not  the  admissibility  of  the  testimony. 
See  also:    Davis  vs.  Stern,  13  Ann.  177;  Dickson  vs.  Ford,  38  Ann.  736. 

Glennon  has  not  the  slightest  interest  in  this  controversy,  or,  if  he  has 
any,  it  would  favor  the  maintenance  of  the  Pope  mortgage.  His 
evidence  is  simple,  straightforward,  and  presents  every  indicium  of  tnith 
and  candor.  He  states,  in  substiince,  that  Pope  had  been  his  lawyer 
and  that  he  was  indebted  to  him  for  professional  services  in  an  amt^unt 
not  fixed,  but  which,  he  says,  did  not,  possibly,  exceed  $500  or  $1000; 
that  being  threatened  with  insolvency  and  breaking  up  by  his  creditors, 
PoiKJ  suggested  that  he  should  give  him  a  mortgage  to  secure  his  fees, 
and  that  he  should,  make  it  for  the  sum  of  $3500,  so  that  he  (Pope) 
might  get  the  excess  and  pay  it  over  to  Mrs.  Glennon,  and  that  the 
mortgage  was  accordingly  executed  with  this  understanding,  that  he  was 
to  give  the  difference  between  the  fee  and  the  amount  of  the  mortgage 
to  Mrs.  Glennon. 

The  law  creates  a  legal  presumption  of  consideration  for  a  promissory 
note ;  but  this  presumption  may  l)e  rebutted ;  and  though  the  mere  plea 
of  want  of  consideration  may  not  alone  suffice  to  throw  the  burden  of 
proof  upon  the  payee,  yet  when  the  plea  is  sustained  by  evidence  throw- 
ing doubt  upon  it,  the  payee  may  be  required  to  prove  it.  Martin  vs. 
Donovan,  15  Ann.  41;  Wooster  vs.  Harrison,  9  Ann.  2*34;  Clarke  vs. 
Christine,  4  Rob.  196. 

It  is  not  even  suggested  that  there  was  any  other  consideration  for  the 
mortgage  except   the    professional  fees  due  Pope  as  attorney.    The 
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records  sliow  no  services  rendered  in  judicial  proceedings  exc^^pt  in  a 
suit  brought,  by  executory  process,  against  Glennon  on  a  mortgage  for 
$4(KK),  wliii^li  was  enjoined  by  Glennon  through  Pope  as  his*  attorney, 
resulting  in  an  julverse  judgment  dissolving  the  injunction,  after  slight 
litigation.  Pope  is  shown  to  liavc  rendered  other  advisory  sc»>rvic«8,  but 
it  fully  appears  that  tlie  higher  amount  of  $1000,  fixed  by  Glennon  will 
be  a  very  liberal  compenstition  for  all  services  rendered.  We  think 
tlie  district  judge  did  not  err  in  reducing  the  debt  and  mortgage  to 
that  amount. 

The  affirmance  of  the  judgment  on  this  point  eliminates  other  contro- 
versies between  the  participating  distributees,  which  would  have  arisen 
had  the  judgment  been  reversed. 

Judgment  affliined. 


No.  10,242. 
The  State  of  Louisiana  vs.  Dennis  Kirby. 

Section  1  of  Act  99  of  March  Utli.  1878,  which  declares  that  it  nhall  be  the  duty  of  the  »herif 
of  "  each  parixh  t4>  have  at  each  polliii;^  place  in  his  parish  a  depM^/  theriff,  teho»f.  duly 
it  shall  be  to  attend  tln^  election,  obey  the  orders  of  the  commissioners  of  election,  attend 
the  tniiismissiou  of  the  ballot  boxes  and  commissioneni*  duplicate  returns  to  the  clerk  of 
court,  and,  also,  tlie  dnplicAto  i-etums  to  the  sheriff  or  other  i-eturnin^  officer,  and  for  any 
failure  to  perform  such  dutii^,  tha  »a«i  «fcer£^  »AaH  6c yin?d,"  does  not  affix  either  flue  or 
imprisonment,  m  a  penalty  af^ainst  the  disobedient  deputy. 


A 


PPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleiius. 
Bakery  J. 


Walter  IL  Itofjers,  Attorney  General,  and  E,  H,  Tjuzenhnrg,  District 
Attorney,  for  the  State,  Appellee. 


McMahon  ct*  Pratt  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  The  defendant  appeals  from  a  conviction  under  an  in- 
dictment which  charges  that,  on  the  17th  day  of  April,  1888,  "  being 
then  and  there  a  deputy  to  the  civil  sheriff  of  the  parish  of  Orleans,  and 
acting  as  such,  being  st^itioned  as  such  deputy  sheriff  at  a  certain  polling 
place  in  the  parish  of  Orleans  *  ♦  ♦  on  the  date  before  sjiid,  the 
same  being  a  day  on  which  a  general  election  was  held  in  the  parish  of 
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Orleans  purHuniit  to  law  *  *  liis  duties  as  such  deputy  sberift*  lieiug 
toattiuid  the  election,  obey  tlio  orders  of  the  commissioners  of  electit>n, 
and  attend  tlie  transmission  of  the  ballot  boxes  and  <,'ommissi oners' 
duplicate  returns  to  the  clerk  of  the  court,  and  also  the  duplicate  re- 
turns to  the  shcritt'  or  other  returning  officer,  (he)  did  fail  to  perform 
such  duties,  etc.,"  and  under  which  he  was  sentenced  in  pay  a  fine  of 
$5(K),  and  to  suffer  imprisonment  in  the  parish  prison  for  three  months. 

He  first  requested  the  trial  judge  to  grant  him  a  reheaiing,  and  upon 
his  refusal  so  to  do,  the  accused  filed  a  motion  in  arrest  of  judgment, 
which  embraces  the  same  grounds  of  complaint,  which  was,  also,  re- 
fused, and  to  each  of  said  rulings  his  counsel  retained  a  bill  of  excep- 
tions. 

The  grounds  assigned  are  the  following,  viz : 

1.  That  "  because  the  defendant  being,  as  alleged  in  said  indictment, 
a  deputy  sheriff,  is  not  criminally  responsible  by  the  laws  of  this  State, 
for  a  failure  to  perform  his  dutj'^  relative  to  elections." 

Other  grounds  are  set  out  in  the  motion,  but  same  need  not  be  enumer- 
ated, as  the  one  quoted  is,  in  our  opinion,  fatal  to  the  indictment. 

The  statute  of  the  State  claimed  to  have  been  violated  is  Act  No.  99, 
approved  March  14th,  1878,  the  first  section  which  reads  as  follows : 

Section  1.  Be  it  ouicted  by  the  Senate  and  House  of  BepresentativcH  of 
the  State  of  Loumana  in  General  Assembly  convened,  That  section  tliirty- 
thre«  of  an  act  providing  the  time  and  manner  of  holding  elections  and 
making  returns  thereof,  (t)ie  general  election  law)  being  Act  No.  58,  ap- 
proved April  11th,  1877,  be  amended  and  re-enacted  so  as  to  read  as 
follows :  "  That  it  shall  be  the  duty  of  the  commissioners  themselves, 
or  at  least  two  of  them,  to  carry  the  returns  and  ballot  boxes  to  re- 
tuniing  officei's  and  clerks  of  court,  as  required  by  law,  and  it  shall  be 
the  duty  of  the  sheriff  of  each  parish  to  have  at  each  polling  place  in  his 
parish  a  d-eputy  sheriff,  whose  duty  it  shall  be  to  attend  the  election,  obey 
tbe  orders  of  the  commissioners  of  election,  and  attend  the  transmission 
of  the  ballot  boxes  and  commissoner's  duplicate  returns  to  the  clerk  of 
court,  and  also  the  dupliciit-e  returns  to  the  sheriff  or  other  returning 
officer,  and  for  any  failure  t^  perform  such  duties,  the  said  sheriff^  shall  be 
fined  not  less  than  five  hundred  dollars,  and  imprisonment  (sic)  not  less 
than  three  months,  at  the  discretion  of  the  court.     »•*»♦*" 

The  sole  question  for  our  determination  is  whether  the  accused,  as  an 
actuig  and  duly  appointed  deputy  sheriff,  is  punishable,  under  the  statute, 
by  fine  or  imprisonment,  for  a  violation  of  its  provisions,  in  the  non- 
l)erformance  of  the  specific  diities  which  are  imposed  upon  him. 

Paraphrased,  the  law  reads  thus: 


300  SUPREME  COURT  OF  LOUISIANA. 

Macias  vs.  Sheriflf  et  ala. 

*'  It  sliall  ])e  the  duty  of  the  sheriff  of  each  i>arisli  to  liave,  at  tmcli 
X)oIling  phice  in  his  parish,  a  deputy  sheriff,  whose  duty  it  shall  be,  etc; 
*  *  *  and  for  any  failure  (of  tlie  deputy  sheriff)  to  perform  such 
duties,  the  sheriff  sliall  be  fined  and  imprisoned,"  ete. 

This  language  is  clear,  uuuiistakable  and  free  from  ambiguity.  There 
is  no  room  for  construction.  The  Legislature  has  not  plainly,  and,  in 
t(5rm8  of  no  doubtful  import,  declared  that,  for  the  failui'e  of  the  depu- 
ties to  perform  the  duties  which  are  assigned  to  them,  they  shall  be 
fined  and  imprisoned ;  and  it  is  our  plain  duty  to  so  construe  the  law. 
We  are  not  at  liberty  to  consider  what  is  the  equity  of  a  criminal  stat- 
uU'f  when  its  terms  are  positive  and  free  from  doubt.  The  motion  in 
arrest  wtis  well  taken  and  should  have  been  sustained. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  sentence 
thereon  pronounced,  be  annulled  and  set  aside,  the  indictment  quashed, 
and  the  prosecution  against  the  accused  abated. 


I  41    8001 

I  44  ml  No.  10.289. 

Theonise  Maoias,  wife  of  p.  Rousseau,  vs.  P.  E.  Lokio,  Sheriff, 

ET   ALS. 

lu  a  suit  ajraJiiHt  a  Hhoriff'  by  a  tliird  party  for  tho  Illegal  and  wroiigftil  seizupe  of  lii»  prop- 
erty,  it  is  not  required  that  lio  Bhould  alle^)  in  his  petition  tliat  he  hall  made  oath  as  to  the 
ownership  of  l\w  property  and  had  notiflcMl  tlio  sheriff  to  execute  an  indemnity  bond. 
Act  37  of  1882  fully  protect*  the  sheriff,  and  if  he  fails  to  follow  it«  text,  he  makes  the 
Hcixuro  of  the  jti-oiM^rty  at  his  peril.  He  must  know  that  the  property  belongs  to 
the  defendant  in  execution. 

Tho  third  party,  whose  propeHy  is  seised,  is  not  bound  to  give  notice  to  tho  sheriff  and 
demand  an  indemnity  l)ond. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 
Beatiie,  J. 


L,  F.  Suthon  and  Blake  cC  BlaJce  for  Plaintiff  and  Appellant. 


Knoblochj  Moore  d;  Badeanx  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  The  plaintiff  sued  the  defendant  sheriff  and  the  sure- 
ties on  his  official  bond  for  $10,000  damages,  alleging  in  her  petition 
that  she  was  separate  in  property  from  her  husband  and  was  on  her  own 
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account  pui-siiing,  in  the  town  of  Thibodaux,  the  occupation  of  a  mer- 
chant, and  that  tlie  said  sheriff  illegally  seized,  while  in  her  own  posses- 
sion, her  stock  of  merchandise,  destroyed  her  business  and  caused  her 
great  mental  distress.  The  merchandise  was  seized  under  a  writ  of  at- 
tachment in  tlie  suit  of  Thompson  vs.  Gourdain  &.  Courcier,  on  the  18th 
day  of  June,  1888,  and  they  were  sold  as  perishable  property,  under 
an  order  of  court,  on  the  2l8t  of  July  ensuing.  This  suit  was  filed 
on  tlie  5th  day  of  July,  1888. 

Defendants  excepted,  alleging  no  cause  of  action,  because  the  plaintiff 
failed  to  make  an  affidavit  as  to  her  ownersliip  of  the  property,  in  con- 
formity to  Act  37  of  1882,  and  that  she  was  estopped  because  she  was 
silent  and  made  no  opposition  at  the  time  of  the  seizure. 

The  i>etition  contains  sufficient  allegations  for  a  suit  upon  which  a 
judgment  can  be  rendered  for  the  plaintiff,  if  the  allegations  arc  true, 
that  is,  if  Mrs.  Macias  was  the  real  and  bona  fide  owner  of  the  property 
seized,  and  it  was  sold  for  a  debt  not  due  by  her  but  to  pay  tlio  debt  of 
another  party. 

It  was  not  necessary  for  her  to  allege  that  she  had  made  oath  as  to 
her  ownership  and  liad  required  the  sheriff  to  execute  an  indemnity 
bond.  Act  No.  37  of  1882  was  enacted  to  protect  the  sheriff  against  all 
damages  in  case  a  third  person  should  be  adjudged  the  owner. 

It  does  not  exempt  him  from  suit  for  an  illegal  and  wrongful  seizure 
of  the  property  of  a  third  person.  To  protect  himself  he  must  demand 
from  the  plaintiff,  after  giving  him  or  liis  attorney  notice,  an  indemnity 
bond,  but  before  the  plaintiff  is  required  to  give  the  bond,  the  third 
party  claiming  the  ownersliip  of  tlie  property  must  make  affidavit  as  to 
ownership. 

The  sheriff,  by  following  the  text  of  this  law,  is  fully  protected  from 
pursuit  of  the  plaintiff  in  disobeying  his  instructions  if  he  fails  tc»  give 
the  indemnity  bond  after  the  oath  of  thfe  third  party  as  to  ownersliip, 
and  forces  the  third  party,  if  he  makes  the  seizure  on  his  failure,  affcer 
notice,  to  make  the  required  oath. 

There  was  no  notice  given  to  Mrs.  Macias,  nor  was  she  required  to 
make  oath  as  to  her  ownership. 

Tlie  projierty  was  seized  as  belonging  to  Gourdain  &  Courcier,  by  the 
directions  of  the  attorneys  of  plaintiffs  in  the  attachment  proceedings  of 
Thompson. 

Defendants  allege  in  their  exception  that  Mrs.  Macitis  is  estopped 
from  claiming  damages  because  of  her  inaction  and  silence  at  the  time 
of  the  seizure. 

She  is  not  siung  for  the  specific  property  wized  and  sold  in  the  hands 
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of  a  purchaser.  Her  8iiit  is  for  damages  for  tlie  illegal  seizure ^  and  lier 
silence  can  not  give  any  right  to  the  seizing  creditor  which  he  did  not 
have  at  the  time  of  the  seizure.  If  it  was  her  property,  her  silence,  by 
itself,  does  not  make  it  the  property  of  Gourdain  &  Courcier.  In  the 
proof  of  ownership,  her  silence,  at  tlie  time  of  seizure,  may,  however, 
l>e  one  of  the  circumstances  going  to  prove  this  fact,  and  this  part  of  the 
exception  properly  belongs  to  the  merits. 

The  sheriff,  in  making  a  seizure  of  property,  must  know  that  the  prop- 
erty belongs  to  the  defendant  in  execution,  and  the  defendant  is  not 
bound,  on  being  noticed  thereof,  to  give  notice  to  the  sheriff.  He  may 
sue  at  once  for  the  illegal  seizure  by  a  separate  suit,  and  is  not  com- 
l>elled  to  intervene  in  the  suit  in  which  the  seizure  was  made.  9  M. 
624  i  4  R.  39,  136^  31  Ann.  74. 

Mrs.  Macias  sued  the  sheriff  very  soon  after  the  alleged  wrongfiil 
seizure  of  her  property. 

The  judgment  appealed  from,  sustaining  the  exception,  is  reversed, 
«and  it  is  ordered  that  the  case  be  remanded  to  be  proceeded  with  in  due 
course,  defendants  to  pay  costs  of  appeal. 

On  Application  for  Rehearing. 

Fenner,  J.  This  application  evinces  a  misapprehension  of  the  pur- 
port of  our  decision  herein. 

The  petition  of  the  plaintiff,  afU'.v  reciting  the  facts  of  seizure,  ex- 
pressly alleged  that  "  your  petitioner  protested  to  said  officer  against  the 
seizure  of  the  property  as  that  of  another  or  others,  urging  the  owner- 
ship and  possession  thereof,  but  without  avail,  he  refusing  to  restore  to 
her  her  jn-operty  or  to  desist  in  his  illegal  acts." 

The  action  w^as  met  by  two  exceptions :  1.  No  cause  of  a<*tion. 
2.  Estoppel,  on  the  gi'ound  that  plaintiff  had  failed  to  make  the  affidavit 
prescribed  by  the  Revised  Statutes  and  Act  37  of  1882,  wlilch  exceptions 
were  maintained  and  the  appeal  was  taken  from  that  judgment. 

For  the  purposes  of  the  exceptions,  the  allegations  of  the  petition 
were  to  be  taken  as  true ;  and  we  hold  the  exceptions  to  be  untenable. 

We  did  not  mean,  or  sjiy,  that  a  third  person  who  sees  his  property 
seized,  as  that  of  another,  may  close  his  lips  or  suffer  his  property  to  be 
t^iken  without  objection  or  notice  of  his  claim,  and  then  hold  the  sheriff 
in  damages.  What  we  held  was,  that  when,  as  specifically  alleged  in 
this  petition^  the  owner  asserts  his  claim  suid  protests  against  the  seizure, 
the  sheriff  then  proct»eds  at  his  peril,  and  if  he  desires  t-o  prot;ect  him- 
self under  the  hiws  above  referred  to,  it  is  his  duty  to  recjuire  th(^  claim- 
ant to  make  the  affidavit  prescrilwd  in  the  law  as  a  basis  for  his  exiM»ting 
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from  the  plaintiff  in  writ  the  bond  of  indemnity.  If  on  such  demand 
the  claimant  liad  refnsed  to  make  such  affidavit,  we  said  that  would  ex- 
onerate tlie  sheriff.  But  the  mere  failure  to  make  tlie  affidavit,  of  her 
own  motion,  when  the  shenff  had  disregiirded  her  protest  and  had  never 
called  upon  her  to  make  the  affidavit,  did  not  estop  her. 

We  disregarded  the  evidence  found  in  the  record  tending  to  contra- 
dict the  allegation  above  quoted  from  plaintiff's  petition,  because  foreign 
to  the  exception  as  such,  and  clearly  going  to  a  defense  on  the  merits, 
where  alone  the  truth  of  that  allegation,  like  all  others,  can  be  contested 
and  decided. 

Rehearing  refused. 


No.  10,1330. 
Joseph  Cointement  vs.  Ciias.  A.  Cropper.  4j  m 

To  be  relieved  f^om  an  action  in  damages  for  malicious  prosecution,  tlie  dofonilant  must  rebut 
the  prima  ftteit  proof  of  implied  malice  against  him,  by  showing  konBH  belief,  grounded 
on  probable  and  reasonable  cause. 

The  circumstance  that  advice  of  counsel  was  obtained  before  making  the  charge,  will  be  no 
shield,  when  it  does  not  appear  that  a  full  disclosure  of  all  the  facts  tending  to  show  an 
honewt  belief,  based  on  probable  and  rea»onable  cause,  has  been  made  at  the  time  of 
consultation. 

Excessive  damages  awarded  by  a  jvay  will  be  reduced,  in  proper  cases. 

APPEAL  from  the  Twenty-tlurd  District  Court,  Parish  of  Iberville. 
Talbot,  J. 


/?.  N.  SiiM  and  Alex  Hebert  for  Plaintiff  and  Appellee. 


A,  Tallwt,  Geo,  Wailes  and  F.  C,  Zacharie  for  Defendant  and  Appell- 
ant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  complaint  is  that  the  defendant  has  wrong- 
fidly,  falsely,  maliciously  and  witliout  probable  cause,  prosecuted  the 
plaintiff,  accusing  him  of  stealing  a  cow  j  that  the  grand  jury  ignored 
the  bill  and  that  plaintiff  has  sustained  injury  which  he  sets  down  at 
$5135. 

In  answer,  tlie  defendant  admits  the  prosecution;  but  avers  probable 
cause,  acting  under  advice  of  counsel. 
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A  verdict  for  $1000  was  returued  in  plaintiff's  favor,  on  which  the 
court  rendered  the  judgment  from  wluch  tlie  defendant  appeals. 

The  following  are  the  salient  facts : 

The  plaintiff  and  tlie  defendant  were  old  neiglibors  and  had  been  on 
bad  terms  for  some  time.  On  the  evening  of  the  4th  of  November, 
1886,  a  cow,  wliich  defendant  had  turned  out  on  the  public  road  and 
iHitture,  having  failed  to  return,  defendant  dispatched  his  son  to  look 
her  up.  The  search  was  fruitless  that  day ;  but  was  renewed  during  the 
course  of  the  following  day,  without  success,  however.  In  the  evening, 
the  defendant  was  informed  that  his  cow  was  locked  up  in  the  stable  lot 
of  an  adjoining  property  owned  by  plaintiff^  but  under  the  management 
of  a  relative.  Defendant  then  sent  his  son  to  claim  the  cow  from  the 
manager,  who  explained  the  capture  and  detention,  saying,  that,  on  the 
5tli  he  had  driven  a  nmnber  of  cattle,  the  owners  of  which  he  did  not 
know,  from  his  field,  planted  with  cane  and  corn,  and  had  led  them  into 
the  lot  to  keep  them  from  the  field,  with  the  intention  of  turning  them 
out  on  the  public  road  the  following  morning.  On  report  of  these  cir- 
cumstances, the  defendant  consulted  a  lawyer  who  advised  the  arrest  of 
the  plaintiff  and  of  the  manager. 

On  the  charge  being  made,  the  plaintiff  was  arrested.  He  went  three 
miles  from  his  residence  to  give  bail  for  his  appearance,  had  to  attend 
court  during  three  days  and  was  finally  discharged  by  the  grand  jury. 

The  i)roof  establishes  clearly  the  prose<:;ution  and  its  termination  ; 
that  tlie  defendant  was  the  prosecutor ;  tliat  he  had  no  probable  cause ; 
that  he  was  actuated  by  malice  and  that  plaintiff  has  sustained  damages. 

There  is  not  in  the  record  a  scintilla  of  evidence,  connecting  the  plain- 
tiff with  the  capture  and  detention  of  the  cow  in  question.  The  testi- 
mony of  the  manager,  on  the  contrary,  shows  that  he  knew  nothing  of 
it  and  had  nothing  to  do  with  it. 

The  place  to  wliich  the  cow  IumI  been  driven,  with  other  cattle  from 
thi^  field,  although  it  belonged  to  the  plaintiff,  was  not  occupied  by  him, 
and  was  not  in  his  possession ;  but  was  in  that  of  the  manag<»r,  who 
was  working  it  for  their  joint  account. 

The  i)arties  had  been  on  bad  terms  as  neighbors  for  a  long  while  but 
both  enjoyed  a  deserved  reputation  for  rcspectability. 

The  cow  was  not  kept  hidden,  but  wa«  placed  in  a  stable  lot,  where  it 
could  l)e  easily  w^en  by  anyone  in  search  of  strayed  animals. 

Nothing  shows  any  evil  intent  or  wrongful  act,  even  on  the  part  of' 
the  manager. 

It  is  im[)osRible,  after  reading  the  testimony  in  the  case,  to  conchuU* 
that  the  defendant  honestly  believed  that    the  plaintiff  had  stolen  his 
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COW,  and,  even  tlien,  tliat  there  existed  any  probable  and  reasonable 
cause,  upon  which  to  ground  sucli  belief.  On  the  contrary,  the  mind  re- 
mains impressed  that  the  defendant  acted  under  malicious  instigations. 

The  attempted  justification  of  the  acts  of  tlie  defendant,  from  the 
fact  that,  before  making  the  charge,  he  had  taken  advice  of  counsel, 
cannot  avail  him. 

It  does  not  appear  from  the  testimony  on  that  subject,  that  the  defend- 
ant stated  during  the  conversation,  that  tlie  place  on  w^hich  the  cow  had 
been  taken  and  kept,  was  not  in  plaintiff's  possession;  but  was  in  that 
of  the  manager ;  that  the  defendant  and  tlie  plaintiff  were  on  bad  tenns  ; 
that  the  plaintiff  ever  was  called  upon  for  a  delivery  of  the  cow,  or  for 
any  exphination ;  that  he  knew  that  it  had  been  placed  in  the  stable  lot, 
or  that  he  had  directed  it  to  be  caught  and  locked  up  there,  or  else 
where. 

The  certainty  is,  that,  had  defendant  made,  to  the  lawyer  whom  h(», 
consulted,  a  full  disclosure  of  tlie  matenal  facts,  he  would  not  have  been 
advised  to  act  as  he  has  done.  Counsel  would  surely  have  paused  and 
suggested  differently. 

So  that,  this  advice  is  no  shelter  to  the  defendant. 

It  is  evident  that  plaintiff  has  sustained  injury  in  different  ways,  partic- 
ularly in  his  feelings.  It  is  easy  to  conceive  what  mortification  he  must 
have  endured  in  seeing  his  name  on  the  public  criminal  records,  under 
the  charge  of  the  odious  offence  of  larceny ;  in  knowing  that  his  name 
was  in  the  mouth  of  every  body  under  that  accusation  ;  in  being  taken 
from  his  family  and  brought  as  a  criminal  before  the  judicial  authorities 
to  give  an  appearance  bond ;  in  spending  three  days  at  the  court-place, 
during  the  session  of  the  grand  juty,  in  a  state  af  humiliation,  vexation 
and  perplexity,  and  otherwise. 

True  the  grand  jury  did  him  justice  by  clearing  him  from  the  heinous 
charge :  but  this  exoneration  is  no  complete  indemnity  for  the  injury 
which  he  has  resented.  Surely,  no  one  added  credance  to  the  verity  of 
the  iiccusation  against  him  ;  but  even  this  is  insufficient  to  compensate 
him. 

The  jury,  by  a  bare  nmjority,  found  that  he  should  recover  $1000 ; 
but  ive  think  the  allowance,  under  the  circumstances,  too  large,  and 
deem  that  five  hundred  dollars  would  be  a  sutlicient  indemnity. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  on  it  should  be  amended  by  reducing  the 
Hiune  to  five  hundred  dollars,  and  that  thus  amended  the  sfune  be  af- 
firmed, the  defendant  to  pay  the  costs  below  and  the  plaintiff  those  on 
apx>eal.  ' 
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41    806 

Caie2 

115    637/ 

\l\Yl  ^ 

41  ao6 

Case  2 

dl20    150- 


No.  10,325. 
Mary  Pinckney  et  al  vs.  Charles  Wolf,  Administrator,  et  al. 

Although  averments  in  the  petition  and  prayer  show  that  the  matter  in  dispute  is  within  the 
appellate  JuriRdictiou  of  this  court,  the  appeal  will  be  dismissed  propria  motu^  when  it  ap- 
pears, from  the  record,  that  the  matter  in  dispute  is  really  below  the  lower  limit  of  such 
jurisdiction  and  the  claim  is  considered  as  not  serious  and  fictitious. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  Ea^t  Baton 
Rouge. 
Favrot,  Judge  ad  hoc. 


T.  A,  Moore  for  Plaintiffs  and  Appellees. 


Kernan  d;  Laycock  and  K.  A.  Cross  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Tlie  plaintiffs  sue  as  tlie  forced  heirs  of  their 
mother,  from  two  different  marriages,  to  recover  half  of  the  community 
property  which  vested  in  her  at  tlie  death  of  her  second  husband,  in 
March,  1887. 

They  revendicat<j  as  part  of  said  property,  certain  real  estate  sold  by 
tlie  latt-er,  after  their  motlier's  death. 

They  also  claim  rents  and  revenues. 

In  their  petition,  filed  in  August,  1887,  they  value  said  half  at  $2605, 
and  set  down  the  other  claims  at  $425,  forming  an  aggregate  of  $9030. 

The  revendicated  real  estate,  which  is  included  in  that  of  which  the 
half  is  claimed,  app(»ar8  to  have  been  sold  for  some  $700,  part  cash  and 
the  rest  on  credit. 

In  the  inventory  taken  in  April,  1887,  four  months  previous  to  the 
filing  of  the  suit,  of  the  estate  of  the  deceased,  the  entire  property, 
movable  and  immovable,  was  together  appraised  at  $1144  50. 

The  proceedings  were  contradictorily  carried  on,  with  the  adminis- 
trator of  the  succession  of  the  second  husband  and  with  the  purchaser 
sought  to  be  evicted. 

There  w.as  judgment  in  November,  1888,  for  the  plaintififs,  against  the 
succession,  recognizing  them  as  entitled  to  the  half  claimed  and  to  some 
.^272,  and  against  them,  as  concerns  the  vendee  of  the  revendicated 
proi>erty. 

Both,  the  plaintiffs  and  the  succession  administrator,  a])peal  from  tbe 
judgment,  as  far  as  it  affects  them  respectively. 
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So  that,  the  record,  from  the  standpoint  most  favorable  to  the  parties, 
shows  that  tlie  property  and  amount  in  dispute  together,  foot  half 
of  $3030,  or  $1515 ;  when  probably,  in  all  reality,  it  is  worth  much  less. 

Obviously,  the  avennents  of  the  petition  appear  to  have  been  made 
for  no  other  purpose  than,  if  possible,  to  vest  this  court  with  jurisdic- 
tion over  the  matter  in  controversy  j  but,  as  they  cannot  be  deemed 
serious,  they  cannot  accomplish  that  object. 

It  has  been  repeatedly  held  that,  whenever  the  matter  in  dispute  ap- 
pears to  be  really  under  the  lower  limit  of  the  jurisdiction  of  this  court, 
though  from  the  averments  and  prayer  of  the  petition,  it  is  represented 
as  exceeding  the  same,  the  claim  will  be  treated  as  not  serious  and  as 
fictitious  aud  garbed  solely  to  bring  it  within  appellate  jurisdiction,  and 
the  appeal  will  be  dismissed  ^w^oj^rio  motu,  H.  D.  p.  20  (8)  j  L.  D.  p.  15 
(16);  Bright  vs.  Thompson,  38  Ann.  801. 

As  it  clearly  results  iro.m  the  record  that  the  matter  in  dispute  is 
really  below  the  lower  limit  of  the  jurisdiction  of  this  court,  it  follows 
that  the  judgment  appealed  from  cannot  be  reviewed  here. 

It  is,  therefore,  ordered  and  decreed  that  the  appeal  taken  by  the 
plaintiffs,  as  well  as  that  taken  by  the  administrator,  be  dismissed  with 
costs. 


No.  10,294.  

Camille  D.  Lalande  vs.  Lyman  G.  Aldricu.  |  44  t82 

III  a  contract  between  a  planter  aud  an  overseer,  under  which  the  latter  vraa  emplo3'ed  for  a 
nerie«  of  yearn  (at  a  Htipidated  salary,  the  fact  that  the  overseer  begins  a  new  year  with- 
ont  express  asreeinent  or  renewal  of  terms,  will  be  held  as  a  tacit  reconduction  of  the 
contract  for  the  same  term  and  at  the  same  salary. 

The  conduct  of  an  overseer,  who  implies  by  rudeness  and  otherwise  reprehensible  conduct, 
the  inspection  of  the  plantation  under  his  charge,  by  x>er8on8  who  are  theMto  authorised 
by  hla  employer,  and  thereby  jeopardizes  the  latter's  interests,  is  a  just  cause  for  his  dis- 
cbarge before  the  expiration  of  the  term  of  his  employment. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Assumption. 
Jieattle,  J. 


Pugh  <&  Pu{fh  for  Plaintiff  and  Ai>pellee. 


W.  E,  Howell  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  dc^livered  by 

Pocii^:,  J.    Plaintiff  seeks  to  recover  his  wages  as  defendant's  over- 
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seor  on  a  sugar  plantation  for  the  whole  of  the  year  1887,  although  he 
was  discharged  on  the  12th  of  February  of  that  year,  resting  his  claim 
on  the  fact  tliat  he  IumI  been  engaged  by  the  year  and  that  he  was  dis- 
charged without  just  or  sufficient  <*ause. 

The  defense  is  a  denial  that  plaintiff'  was  engaged  by  the  year  for 
1887, and  an  averment  in  the  alternative  that,  if  it  is  found  that  his  em- 
ployment was  for  the  whole  year,  he  was  discharged  for  a  good  and 
just  cause. 

Judgment  was  rendered  in  favor  of  plaintiff  for  the  full  amount  of 
his  demand,  and  defendant  appeals. 

I. 

The  first  point  of  discussion  involves  the  term  for  which  plaintiff  was 
employed  in  1887. 

The  record  shows  that  plaintiff  had  been  enix)loyed  as  overseer  by  de- 
fendant at  a  stii)ulat^d  salary  tov  the  whole  year  for  e^ich  of  the  years 
1883,  1884,*  1885  and  1886,  and  that  no  change  was  mmle  or  intimated  by 
either  party  at  the  end  of  1886. 

Without  any  formal  agreement,  either  of  employment  or  of  tenns, 
l)laintiff  continued  his  services  in  the  management  of  defendant's  plan- 
tation in  the  beginning  of  the  year  18"^7,  and  conducted  all  planting 
operations  to  the  knowledge,  and  with  the  consent,  of  defendant,  until 
ho  was  discliarged,  on  the  12th  of  February. 

It  is  in  proof  that,  owing  to  financial  embarrassments,  the  defendant 
was  unable  to  furnish  the  means  necessary  for  tbe  labor  of  the,  month  of 
January,  the  full  amount  of  which  was  advanced  without  any  security 
and  paid  out  to  the  laborers,  out  of  his  own  funds,  by  plain tift*. 

It  is  true  that  from  correspondence  between  the  parties  during  that 
time  it  ai>pears  that  defendant  had  expressed  the  desire  to  decrease  tln^ 
salary  which  plaintiff  had  been  earning  during  the  previous  years,  and 
that  i^laintiff  had  positively  refused  to  submit  to  such  diminution,  ex- 
pressing his  intention  of  rather  leaving  the  service.  15ut  the  matt-t^r  ap- 
pears to  have  been  dropped  indefinitely  and  no  change  was  then»by 
effected  touching  the  relative  positions  of  tlie  parlies. 

In  our  opinion  that  incident  must  be  considered  as  confirnmtory  of  the 
alleged  tacit  reconduction  of  the  employnu*nt  of  plaintiff  by  the  year, 
which  appears  from  all  the  circumstances  affecting  the  question,  aslu^n^- 
inabove  stat<'d,  and  otherwise;  contained  in  tjie  n^cord. 

We,  therefore,  conclude  tliat  plaintiff*  had  been  employed  for  the 
whole  year  in  1887,  and  that  the  burden  of  proof  is  on  the  defendant  io 
show  that  he  was  discharged  for  a  cause  suflicient  in  law. 
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The  Jillej^od  8(*i'iouH  irfrouiid  of  coinplaiiit,  on  which  (Ic^feudant  relies  to 
justify  the  diseliar^^e  of  pliiintitf  grows  out  of  the  following  facts  and 
circumstances:  To  the  full  and  admitted  knowledge  of  i>laintilt', 
defendant,  who  resides  in  the  State  of  Mississippi,  was  very  heavily  in- 
debted t^)  his  fact^n*  and  connnission  niercliant  in  New  Orleans,  who  held 
a  mortgage  on  the  plantation,  equal  in*  amount  to  the  market  vahu^ 
of  the  whole  property.  The  croj)  of  188; J  had  not  been  profitable,  but 
had,  on  the  contrary,  increased  the  indobtedn(;s8  of  the  planter  to  his 
merchant,  who,  in  consiMpience  of  the  risky  condition  of  things,  was  un- 
willing to  make  the  advances  necessiiry  for  the  croj)  of  1887.  Hence 
followed  thi?  failuri*  of  defendant  to  meet  the  cost  of  labor  for  the  month 
of  January,  as  hereinabove  stated.  While  negotiations  were  pending 
between  him  and  his  merchant  afl'ecting  the  fate  of  the  plantation,  and 
as  the  defendant  had  no  available  resources  with  which  to  supply  the 
plantation,  it  was  agreed  between  these  two  j)arties  that  the  merchant 
and  creditor  would  have  the  property  critically  examined  and  inspected 
by  two  trusted  agents  of  his  own  selection,  and  that  iii)on  their  rei>ort 
he  would  decide  whether  to  nuike  further  advances  or  to  foreclose  his 
mortgage. 

Accordingly,  the  selection  of  the  two  agents  was  made,  and  they  went 
to  the  plantation,  bearing  a  lett<»r  from  the  commission  merchant  to 
]>laintiff  who  was  therein  informed'  that  the  visit  of  the  bearers  was  in 
furtherance  of  an  agreement  between  the  writer  and  the  defendant,  with 
the  rcMpiest  that  plaintiff  slnmld  facilit^ite  the  agents  in  their  inspec- 
tion of  the  projierty,  and  with  the  information  that  their  report  would 
shape  the  merchant's  course  as  to  future  advances  for  the  cultivation 
of  the  plantation. 

The  plan  proved  to  l>e  offensive  to  plaintiff,  who  refused  to  show  any 
coui-tesies  or  to  extend  any  facilities  to  the  visitors,  towards  whom  ho 
behaved  in  a  very  abrupt  manner,  and  who  thereupon  retired  from  the 
plantation  without  making  the  inspection  for  which  they  had  exi)ressly 
gone  there.  On  their  report  of  the  incident  to  their  imneipal,  the  latter 
at  once  notified  the  defendant  that  he  could  have  no  more  business  con- 
nection with  him  touching  the  plantation,  and  that  he  would  foreclose 
the  mortgage,  unless  defendant  made  a  change  in  the  nmnagement  of 
the  propc*rty.  On  the  question  as  to  what  transpired  between  the  visit- 
ing agents  and  the  plaintiff  who  was  found  by  them  in  the  field,  and  to 
whom  they  then  tend(»red  their  letter  of  credentials,  there  is  a  conflict 
between  liis  testimony  and  that  of  one  of  the  agents. 
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But  without  going  into  unnecessary  details,  we  reach  the  conclusion 
that  plaintiff's  conduct  was  rude  and  reprehensible,  and  of  a  nature  to 
justify  the  agents  to  abandon  their  investigation. 

This  conclusion  is  fully  confinned  by  the  subsequent  conduct  of  plain- 
tiff, who  consented,  at  defendant's  request,  to  apologize  for  his  behavior 
on  the  occasion  referred  to.  The  motive  of  the  defendant  in  making 
that  request  was  to  arrange  matters  in  such  a  shape  as  to  be  able  to 
retain  plaintiff  as  his  overseer,  which  he  was  anxious  and  eager  t-o  do. 
But  that  plan  was  likewise  frustrated,  and  the  defendant  was  left  but 
one  alternative,  either  to  change  his  overseer,  or  to  lose  his  plantation. 

It  is  no  answer  to  this  position  to  suggest  that  he  could  have  secured 
another  merchant.  It  is  not  a  violent  presumption  to  assert  that  a 
planter  situated  as  the  defendant  was  at  that  time,  can  find  no  other 
merchant  5  even  when  the  mortgage  creditor,  whose  claim  is  equal  to  the 
value  of  the  plantation,  is  willing  to  grant  time.  But  in  this  case  the 
mortgage  creditor,  who  was  the  irritated  merchant  himself,  dictated  the 
terms  of  his  indulgence,  and  these  involved  tlie  discharge  of  the  overseer. 

We  have  no  concern  with  the  question  of  the  propriety  or  justice  of 
the  ultimatum  which  was  thus  imposed  on  the  defendant. 

For  the  purposes  of  this  case,  it  suffices  to  say  that  the  defendant  was 
coiui)letely  at  the  mercy  of  his  creditor  and  merchant,  and  that  plian- 
tiff 's  conduct  was  the  proximate  cause  of  his  employer's  embarrassment 
in  tliat  connection. 

To  the  latter  the  situation  was  peculiarly  painful ;  he  ardently  desired 
to  retain  plaintiff;  but  if  his  property  was  sold,  both  were  sacrificed; 
the  one  lost  his  plantation,  the  other  his  situation  as  manager.  What 
was  he  to  do  ?  The  law,  as  well  as  common  sense,  dictated  the  course 
which  he  pursued,  and  the  law  cannot  now  punish  him  for  an  action 
which  was  forced  on  him  by  circumstances  over  which  he  ha<l  no 
control,  and  which  resulted  from  the  imprudence  of  plaintiff  himself, 
who  now  seeks  to  assume  the  legal  position  of  the  aggrieved  party. 

There  was  nothing  in  the  correspondence  between  the  different 
parties,  or  in  the  relative  positions  between  the  defendant  and  his  com- 
mission merchant,  all  of  which  were  well  known  to  plaintiff,  to  justify 
him  to  treat  the  proposed  examination  of  the  property  by  the  designat^^d 
agents  as  an  intrusive  interference  with  his  employer's  business  and 
affairs,  or  to  qualify  them  as  ftjnes,  as  he  djd  in  a  letter  written  to  defend- 
ant on  the  same  day  that  the  visit  occurred. 

He  was  informed  by  the  merchant's  letter  that  the  examination  was 
to  be  made  with  the  consent  of  defendant ;  he  had  no  reas^m  to  suspect 
the  good  faith  of  the  statement;  he  knew  that  the  merchant  was  the 
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authorized  agent  of  the  former;  he  himself  had  frequently  corresponded 
with  him  as  such,  in  ordering  needed  plantation  supplies,  and  in  other 
matters  connected  with  his  management  of  the  iilantation. 

The  visit  was  a  plain  and  rational  business  transiiction,  which  plain- 
tiff had  no  reason  to  treat  as  anything  offensive,  or  aggressive  to  him, 
or  to  his  employment  as  overseer  and  manager.  Through  his  ill-timed 
resistance  to  the  execution  of  the  plan,  he  seriously  jeopardized  the  best 
interests  of  his  employer,  which  it  was  his  duty  to  protect,  and  his  con- 
duct must  be  held  in  law  as  a  rei)rehensible  violation  of  his  duty. 
Youngblood  vs.  Dodd,  2  Ann.  187. 

Hence  his  discharge  was  justifiable. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  an- 
nidled,  avoided  and  reversed,  and  it  is  now  adjudged  and  decreed  that 
plaintiff^s  demand  be  rejected  and  that  his  action  be  dismissed  at  his 
costs  in  both  courts. 


No.  10,312. 
W.  &   F.  Livingstone  vs.  Hakdik  Bros.,  kt  al. 

In  a  revocatory  action,  tlie  amount  of  th«  debt,  ami  not  th«  valuo  of  th«  property  con-   ^ 

v««3'od  by  the  Bule  tionghi  to  bo  revoked,  i«  the  test  of  Jurindiction.  ^2    ^qq 

Where  the  same  Judj^iuent  paswH  on  an  unappealable  principal  demand,  and  an  a)>petil-  ~ 

able  reconventional  demand,  the  latter  alone  can  Xw  reviewed  on  ap])eal. 
In  an  action  for  malicious  prosecution  of  a  civil  snit,  it  is  essential  to  prove  both  want  of 
probable  cau«e  and  malice,  which  are  not  established  in  this  case. 

L  PPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
*     Pierson,  J. 


Jack  &  Dismukes  for  Plaintiffs  and  Appelloojs. 


Chaplin,  Breazeale  &  Chaplin  for  Defendants  and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  We  are  clearly  without  jurisdiction  to  revise  the  judg- 
ment on  the  principal  demand  in  tlds  case,  which  is  an  action  to  re- 
cover $251  41  with  interest  and  costs,  coupled  with  a  prayer  for  the  re- 
vocation of  a  sale  of  certain  property  and  also  for  a  recognition  of  a 
vendor's  lien.  The  value  of  the  property,  the  sale  of  which  is  sought 
to  be  revoked  and  on  which  the  privilege  is  claimed,  is  riot  the  measure 
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of  our  jurisdiction,  which  Jimst  bo  determined  only  by  the  amount  of 
plaintiffs'  demand,  satisfactitm  of  which  is  all  tluit  could  be  reciuired. 
Loeb  vs.  Areut,  33  Ann.  1086  j  State  vs.  Judge,  34  Ann.  1215. 

Nor  do  we  accjuire  jurisdiction  over  the  i)rincii)al  demand  because  the 
defendant  has  tiled  a  claim  in  recovention  wliich  may  be?  appealed  to 
tliis  Court.  Defee  vs.  Covin<?t<on,  37  Ann.  G5i) ;  Colombo  vs.  McQuaid, 
30  Ann.  370^  Goldman  vs.  Roos,  id.  132  j  Laniorei'c  vs.  Avery,  32  Ann. 
1008. 

The  reconventional  demand  is  in  the  nature  of  an  action  for  malicious 
prosecution  of  the  pnncipal  suit.  The  latt<?r  was  not  accompanied  by 
any  process  disturbing  the  defendants'  rights  of  pc^rson  or  property. 

The  i)etition  contains  allegations  of  fraud,  of  imi)ecuniosity  and  other 
charges  certainly  not  creditable  or  figreeable  to  defendant  and  tending 
to  injure  his  credit  and  reputation  and  to  wound  his  sensibilities.  But 
wj  fi:id  therLun  none  not  strictly  pertinent  to  the  cause  of  action  and 
conducive  to  the  relief  sought. 

The  law  expressly  authorizes  such  a<?tion8  and  formulates  the  grounds 
on  which  they  may  be  brought.  Parties,  who  believe  they  have  such 
grounds  of  action,  have  the  right  to  embody  them  in  the  judicial  p(?ti- 
tion,  without  which  they  could  never  vindicate  their  rights. 

In  actions  for  the  malicious  prosecution  of  such  a  suit,  they  can  only 
be  held  responsible  in  damages  on  the  same  gi'ounds  which  are  requisite 
to  sustain  an  action  for  malicious  prosecution  of  any  other  civil  suit, 
and  these  require  clear  proof  of  two  concurring  facts,  viz:  First,  want 
of  probabhi  cause  and  second  legal  nnilice.. 

This  record  fails  to  furnish  such  proof.  On  the  contrary  we  observe 
tln^  significant  fact  that,  prior  to  the  filing  of  the  jietition  in  this  case, 
other  judgment  creditors  of  Ilardie  Bros,  had  attacked  the  sales  of  de-' 
fendant,  Johnson,  as  fraudulent  simulations,  by  directly  seizing  the 
property  sold  ;  and  that  Johnson,  in  an  injunction  suit  brought  by  him 
to  restrain  said  execution,  set  up  against  those  parties  the  same  claim 
for  damages  which  he  now  prox)ounds  against  the  present  plaintiffs. 

He  then  claimed  that  these  damages  were  occasioned  by  the  seizure  of 
his  j)roperty  which  took  place  bt  fore  this  suit  was  brought.  He  now 
claims  that  they  were  occasioned  by  the  instant  suit.  It  further  appears 
that,  on  issue  joined  in  the  injunction  suit,  the  injunction  was  dissolved 
and  the  sales  were  declared  to  be  fraudulent  simulations.  On  appeal  ta 
this  Court  the  judgment  was  revers(id  on  the  ground  that  the  sales  were 
not  mere  simulations,  reserving  the  right  of  the  credit<)rs  to  bring  a  re- 
vocatory action,    That  action  wae  subsequently  brought  and  presented 


NEW  OULEANS,  MARCH,  1889.  3i:i 

Davit*  v».  ItargiiH. 

thf  same  issues  raised  in  the  prosent  suit.  It  resulted  in  a  judgment 
annulling  the  sailes  and  rejecting  Johnson's  demand  for  damages. 

It  certainly  cannot  be  claimed  that  a  cause  of  action,  which  has  been 
sust^iim^l  by  two  judgments  of  a  comxietent  court,  i)resents  such  want 
of  probable  cause  as  would  support  an  action  for  nnilicious  prosecution. 

This  view  is  further  conHrmed  by  the  fact  that  several  other  actions 
of  identically  the  same  character  have  been  brought  by  various  cr(idi- 
tjrs,  and  again:4t  thom  also  Johnson  has  pro[)ouuded  the  same  claim  for 
damages. 

We  think  the  reconventional  demand  has  no  foundation. 

It  is,  therefore,  adjudg(ul  and  decreed  that  the  api>eal  on  the  princii>al 
demand  be  dismissed  and  that  the  judgment  on  the  demand  in  recon- 
vention be  alfirnied. 


No.   10,318. 
J.   F.  Davis  vs.   Joseph  E.   Bargas. 


JosKPH   E.   I]AU(iAS  vs.  J.  F.   Davis. 


CONSOLIDATED. 

In  caHe  uiio  Httit.  in  wliicli  tlu>  anioniit  doinandtMl  in  !M()<),  bo  coiiMilidnttMl  witli  another,  in 
which  thi'  defondaut  in  the  foiincr  Ih  plaintifiT,  and  chiiniH  $1670  42,  thi8  Court  ha»  no 
JurJDdiotion  of  tlie  couHididaUKl  caMeH,  btn-anHo.  in  no  uvont  could  this  Court  render 
Judf^nt^nt  for  an  amount  in  oxcchs  of  tlio  latti'r  tiuui. 

APPEALS  from  the  Twenty-third  District  Court,  Parish  of  Iberville. 
Talbot,  J. 


Sitnutel  Matthews  for  J.  F.  Davis,  Appellee. 


Alex  Jlebert  for  Joseiili  E.  Bargas,  Ai)pellant. 


On  Motion  to  Dismiss  Appeal. 


The  opinion  of  the  Court  was  delivered  by 

Watkixs,  J.  Appellee  moves  to  dismiss  this  appeal  on  the  ground 
that  the  matter  in  disjiute  is  below  the  lower  Umits  of  tliis  Court's  ap- 
pellate jurisdiction. 
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In  Davis  vs.  Bargas  plaintiff  ^s  demand  and  prayer  are  that  the  de- 
fendant account  to  him  for  the  proceeds  of  the  sale  of  certain  rent-rice 
which  he  collected  of  Allen  Thomas,  for  him,  valued  at  $400  witli  legal 
interest. 

In  Bargas  vs.  Davis  plaintiff  ^s  demand  and  prayer  are  for  the  liquida- 
tion and  settlement  of  a  partnership  in  a  certain  rice  crop  adventure, 
and  for  a  judgment  against  the  defendant  for  $1676  42  on  final  settle- 
ment thereof. 

As  illustrative  of  tlie  character  of  the  transactions  involved,  the  pe- 
titioned shows  that  he  was  a  country  merchant  and  furnished  plantation 
supplies  to  the  planting  partnership  of  Bargas  and  Davis,  to  the  value 
of  $2353  90,  of  which  there  had  been  paid  at  various  times  sums  aggre- 
gating $1020  06,  leaving  a  balance  due  of  $1333  84,  for  one-half  of 
wliich  defendant,  Davis,  is  indebt<ed  to  him,  $666  92i. 

He  also  claims  that  Davis  is  further  indebted  to  him  in  the  sum  of 
$940  06i  balance  in  his  favor  after  making  a  settlement  with  their  fac- 
tors, S.  Gumble  &  Co.  And  in  the  further  sum  of  $69  43.  These  dif- 
ferent items  aggregat-e  the  capital  sum  demanded. 

It  is  perfectly  apparent  that  no  judgment  could  be  rendered  by  this 
Court  in  favor  of  Bargas,  in  the  latter  suit,  in  excess  of  $1676  42.  It  is 
likewise  apparent  that  if  judgment  should  be  rendered  against  Bargas 
for  the  full  amount  demanded  in  the  former  suit,  there  would  remain  only 
a  balance  in  his  favor  in  the  consolidated  suits  of  $1276  42.  Hence,  in 
no  event,  could  we  render  judgment  for  or  against  either  party  for  a  sum 
exceeding  $1676  42,  and  this  Court  is  without  jurisdiction  ratione  inat4^rice. 

It  is  therefore  ordered  and  decreed  that  this  appeal  be  dismissed  at  the 
cost  of  appellant. 


No.  10,434. 
1  41  3Ul         The  State  Ex  Rel.  Peter  Kiernan  and  F.  R.  Waters  vs.  F.  A. 

105    280 

,  J  Monroe,  Judge  op  Division  C,  Civil  District  Court  for  the 

41      314  '  ' 

124    988  Parish  of  Orleans. 

Proceedinpj  in  ca4se8  of  contempt  can  never  be  set  aaitle  and  annulled  'in  a  proc«edinf;  for  eer- 
Horari,  unless  the  court  has  no  jurisdiction  to  make  the  order  disobeyed. 

A  PPLICATION  for  Writs  of  Certiorari  and  Prohibition. 
Bouse  &  Grant  for  the  Relators. 


Moise  d;  Cahn  for  the  Respondent. 
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state  ox  rel.  Klernan  and  Waters  va.  Judge. 

Tlie  opinion  of  the  Court  wa«  delivered  by 

Watkins,  J.  It  appears  from  tlie  record  that  relators  were  pro- 
hibited and  restrained  from  voting  certain  shares  of  stock  at  an  election 
thereafter  to  be  held  for  officers  of  a  corporation  known  as  the  Daily- 
News  Publishing  Company  ;  that  relators,  as  defendants  therein,  jjeti- 
tioiied  for  and  obtained  an  order  for  the  dissolution  of  said  injunction 
on  furnishing  bond  in  the  amount  fixed  by  the  court  with  good  and 
solvent  security^  that,  in  pursuance  of  said  order,  they  filed  a  bond 
which  purported  to  meet  the  requirements  of  said  order,  and  appeared 
at  the  election  and  voted  said  stock ;  that,  subsequently,  plaintiif  in  in- 
junction took  a  rule  on  relators  to  show  cause  why  the  injunction  should 
not  be  reinstated  and  everything  placed  in  the  same  condition  it  was 
prior  to  the  dissolution  of  same  on  bond,  because  the  security  furnished 
was  not  solvent  j  that  said  rule  was  regularly  tried  and  made  absolute, 
for  the  reason  assigned,  it  appearing  to  the  court  that  the  injunction 
had  never,  in  contemplation  of  law,  taken  effect,  and  hence  the  relators 
violated  said  injunction  by  voting  said  shares  of  stock  at  said  election, 
and  acted  in  contempt  of  same. 

Thereupon,  the  plaintiff  in  injunction  proceeded  against  relators  by  a 
rule  for  contempt,  which  was  regularly  and  properly  tried,  and  they 
were  adjudged  and  declared  guilty  of  contempt. 

These  substantial  facts  were  returned  by  the  respondent  judge  in  his 
jmswer,  and  hethereui>on  affirms  that  he  had  the  power  and  jurisdiction 
to  so  a<\iudge  and  decide,  and  that,  under  this  state  of  facts,  this  court 
will  not  inquire  whether  they  constitute  a  juat  and  ample  foundation 
therefor,  and  prays  that  the  writs  applied  for  be  refused. 

This  case  falls  within  the  principle  announced  in  State  ex  rel.  Barthet 
vs.  Judge,  40  Ann.  434,  which  was  an  exactly  similar  case,  and  in  wliich 
similar  relief  was  praj'ed  for  and  refused.     This  Court  said : 

"Such  proceedings,  in  cases  of  contempt,  can  never  be  annulled, 
unless  the  court  had  no  jurisdiction,  or  judicial  power  to  make  the 
onler  diftol>eyed,  etc.  •  ♦  •  Hence  it  is,  that,  when  it  is  found 
that  the  court  has  such  jurisdiction  and  power,  and  htis  proceeded  in 
tlu»  manner  and  form  required  by  law,  the  proceeding  must  remain  un- 
affected, however  erroneously  the  court  may  have  determined  the  issue 
before  it. 

**  It  has,  consequently,  been  uniformly  held  that  under  an  application 
for  a  certiorari,  the  intrinsic  coiTcctness  of  the  judgment  complained  of 
could  never  be  considered  w^hen  the  court  had  such  jurisdiction  and 
power  and  exercised  it  in  the  proper  foun,  and  the  inquiry,  when  the 
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court  had  such  jurisdiction  and  i)owi»r,  must  be  restiictod  to  llio  in- 
trinsic correctness  of  the  decree." 

Again:  "Finding,  therefore,  that,  in  issuing  the  injunction  tlie  court 
exercised  a  jurisdiction  vested  in  it;  that  the  injunction  was  a  »)r<»per 
exercise  of  judicial  power ;  tluit  the  disolMMlience  of  such  an  order  was 
punishable  as  a  contempt,  and  that  tlie  proceedings  were  re:::abir,  we 
conclude  that,  as  we  have  no  concern  with  the  (juesUon,  wliether  t'le  act 
charged  was  or  not  committed,  or  did  or  not  coiislitute  a  conti'ntj>t,  we 
are  powerless  to  grant  the  relief  sought.'" 

For  tliese  and  other  reasons  assigned  in  that  case,  the  writ  of  ceriiorari 
must  be  refused,  and  with  it  falls  tlic  reqiu'sted  prohibition. 

It  is,  therefore,  ordered  and  decreed  tluit  the  pn^liniinary  order  1k» 
rescinded  and  set  aside,  and  that  the  application  be  refused  with  cost. 


No.   10,271. 
The   Statk  of  Loiisiax.v   va.   Ciiaulks  Siikuwood. 

It  i»  not  uocuDiMiry  toHot  out  a  ropy  or  /ac  tiiuiiU)  of  iin  iiiHtruiiMMit  ror;;t'<l,  in  tlir  iii'lictincnt. 
If  tho  doHcriptioii  of  tlio  forced  iiiHtnmu'iit  in  in  confoniiity  U»  Si«i'.  1U40  U.  S..  it  is  Hnflicient. 

APPEAL  from  the  Fourtoenth  District  Court,  Parish  of  Calcasieu. 
Bead,  J. 


Walter  JL  liof/ers,  Attorney  General,  for  the  State,  Appellee. 


E,  Jj.  Belden  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  The  accused  was  indicted,  and  convicted  of  forgery. 
He  lias  appealed.  His  defense  is  *Hhat  the  order  charged  to  be  forged 
is  not  copied  into  the  indictment." 

The  instrument  forged  is  described  in  the  indictment  by  the  name  by 
which  it  is  usually  known,  and  the  designation  is  in  confonnity  to  the 
provisions  of  Section  1049  R.  S. 

It  was  not  necessary  to  set  out  any  copy  or  fac  smile  of  the  order 
forged  in  the  indictment. 

It  is  therefore  ordered  that  the  sentence  and  judgment  appealed  from 
be  affirmed  at  appellant^s  cost. 
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No.  10,277. 
The  State  of  Loiisiana  vs.  Sylvesteu  Hamilton.  "sTnill 

A  trivl  jiulfre  dofw  not  err  in  refnsing  to  j;ive  to  the  jnr>'  a  charge  already  covered  bj'  previona  ^X^  176 
charKos.  He  cannot  be  required  to  reiterat^i  nnnecefwarilj'  the  ox  position  alreaily  roado  lU  966 
by  him.  of  the  law  applicable  to  the  cane,  which  was  not  excepted  to  and  which  is  not  M^  yij 
cliarj^ed  with  not  containininfir,  or  covering,  tlie  npccial  charge  aakod.  '       

In  order  to  dotcruiiue  whether  the  trial  Judge  erred  in  iff  using  to  charge  the  Juiy  aa  to  the  law 
of  the  caae,  the  bill  to  his  ruling  must  show  that  the  circnnistances  or  facts  before  the 
court  jnstifle<l  a  request  for  the  charge.  I^articularly  must  this  be  done  in  cases  in  which 
the  charge  askecl  relates  to  the  weight  to  be  or  not  attached  to  the  circumstance  of  the 
flight  of  the  accused.  In  the  absence  of  such  statement,  the  appellate  court  has  no  au- 
thority to  say  that  the  charge  was  improperly  declined. 

A  PPEAL  from  the  Twenty-Sixth  District  Court,  Parish  of  JeflferBon. 
}Valter  H.  Bogei^s,  Attx)rne,y  General,  for  tlic  Stat<»,  Appellee. 


Chas,  A.  Baquie  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  bj- 

Bekmi:dez,  C.  J.  Tlie  accused,  prosecuted  and  committed  under  a 
charge  of  murder,  but  sentenced  to  hard  labor  for  life,  complains,  in  a 
hill  of  exce])tion  and  in  a  motion  in  arrest  of  judgment,  that  the  district 
judge  erre<l  in  refusing  io  charge  the  jury : 

1.  That  it  is  within  tlie  province  of  the  jury  to  determine  whether  at 
the  time  of  the  shooting,  the  accused  liad  reasonable  grounds  to  believe 
himself  in  danger  of  losing  his  life  or  of  great  bodily  harm  and  ha<l  no 
other  apparent  means  of  escai)e  than  to  take  the  life  of  his  a^lversary  ; 

2.  That  tlie  presumption  of  guilt  resulting  from  flight  applies  gener- 
ally to  crimes  committed  secretly  j  but,  where  the  killing  has  taken 
place  in  a  public  fight  and  befow  witnesses,  the  presumption  does  not 
apply. 

Ill  justification  of  his  refus<al  so  to  charge,  the  trial  judge  says  that  he 
did  Ro  l>ecause  thafirnt  charge  asked  had  been  already  covered  by  him  on 
the  subject  of  self-defense  and  what  constituted  self-defense,  and  be- 
cause the  Hcvottd  was  not  considered  goo<l  law. 


The  jutlgf!  was  not  bound  to  rept^at  a  charge  already  given.     His  re- 
fusal to  give  th<*  charge  tirst  requestc»d,  inqilies  that  it  wjis  a  proper  one. 
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for  he  distinctly  says  that  it  had  previously  been  given.  His  reason 
clearly  was:  that  he  would  not  unnecessarily  reiterate  a  charge,  how- 
ever well  founded  in  law,  which  he  had  already  given  to  the  jury,  the 
less  so  as  he  had  accompanied  it  with  appropriate  explanations  of  self- 
defense  and  of  its  ingredients.  As  well  might  he  have  been  asked  to 
repeat  again  and  again,  any  and  all  charges  previously  given. 

Not  even  an  intimation  is  made  that  the  charge  asked  and  refused, 
was  not,  as  stated  by  the  judge,  covered  by  previous  charges. 

II. 

If  it  be  true  tliat  the  second  charge  asked  is  one  well  founded  in  law, 
the  accused  has  not  submitted  the  question  in  the  manner  required,  to 
enable  this  Court  to  say  that  it  was  improperly  declined  and  ought  to 
have  been  given. 

In  the  case  of  State  vs.  Melton,  37  Ann.  77,  after  a  review  of  the  au- 
thorities on  the  question  of  prescription  in  cases  of  flight,  which  may 
become  one  of  a  series  of  circumstances  irom  which  guilt  may  be  in- 
ferred, this  court  has  said,  that,  when  the  killing  has  taken  x)lace  in  a 
public  fight,  in  the  presence  of  witnesses ;  when  there  is  no  dispute  that 
the  defendant  did  the  act;  when  the  only  question  is  whether  the  cir- 
cumstances established  self-defense  or  a  mitigation  of  the  crime  to  the 
grade  of  manslaughter,  it  is  obvious  that  the  flight  of  the  accused  would 
have  no  appreciable  weight  in  determining  those  questions. 

The  court  then  reviewed  the  circumstances  of  the  case  as  presented, 
and  considering  the  obscurity  of  the  bill,  the  immateriality  of  the  flight, 
the  absence  of  any  allusion  to  it  as  a  circumstance  imputing  guilt,  in  the 
charge  of  the  judge,  or  in  the  special  charges  asked  by  the  defendant, 
it  declared  itself  satisfied  that  it  had  no  influence  in  the  case  and  that, 
even  if  the  ruling  were  erroneous,  it  did  not  prejudice  the  fair  trial  of 
the  accused  and  would  not  justify  a  disturbance  of  the  verdict. 

In  the  present  case  the  bill  does  not  especially  show,  as  it  ought  to 
have  done,  all  the  circumstances  of  the  killing,  so  Jis  to  bring  the  matter 
within  the  provision  of  the  law.  Among  other  things,  it  does  not  state 
that  the  only  question  was,  whether  the  act  wafi  or  not  done  in  self- 
defense,  or  was  or  not  such  as  would  have  justified  a  mitigation  of 
the  crime  to  the  degree  of  manslaughter.  It  may  be,  and  in  the 
absence  of  a  clear  showing  to  tlie  contrary,  this  court  must  infer  that, 
under  the  circumstances  of  the  case,  as  developed  l>ef<n'e  the  trial 
judge,  and  of  which  it  knows  notliing,  the  charge  was  properly  declined. 

Judgment  aftirmed. 
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state  ex  rel.  Jones  et  al.  vs.  Judges. 

No.  10,331. 

The  State  ex  rel.  R.  W.  Jones  et  al.  vs.  The  Judges  op  the 
Tenth  Judicial  District  et  al. 

The  law  does  not  authorise  a  district  Jndge,  presiding  over  a  conrt  having  criminal  jurisdic- 
tion, to  recuse  himself  simply  because  he  is  connected  by  blood  or  marriage  with  an 
accused. 

The  Act  of  1877,  No.  35.  which  placed  no  restriction  on  such  recusation  whenever  the  Judge 
was  so  connected,  has  been  repealed.  It  was  replaced  by  the  Acts  of  1880,  No.  40.  and  of 
1882,  No.  48,  which  refer  to  both,  Hvil  and  erimindl  eate§,  and  which  restrict  recusation  to 
cases  in  which  the  Judge  is  related  within  the  fourth  degree,  to  an  accused  or  other  party. 

A  Judge  has  no  right  to  recuse  himself  where  a  party  to  the  case  could  not  legally  do  so. 

A  self  recused  Judge,  who  acts  without  authority  of  law,  in  recusing  himself,  cannot  appoint 
another  to  act  in  his  lieu  and  stead  in  such  case. 

APPEAL  from  the  First  and  Tenth  District  Courts,  Parish  of  DeSoto. 
Taylor,  J.,  Skud  Hallj  J, 


H,  W.  Satherlin;  Searles  &  Lee  and  C.  W,  Elam  for  the  Relators : 

1.  A  district  Judge  cannot  recuse  himself  except  for  sufficient  legal  cause,  as  specifically 
provided  by  law.    C.  P.  Art.  340 ;  2  Ann.  40,  503 ;  9  Ann.  321. 

2.  A  district  Judge  who  erroneously  recuses  himself  in  a  criminal  case  without  a  legal  cause, 
as  speciflcallj*  provided  by  law,  and  thereupon  declines  to  try  such  case  under  a  mistaken 
sense  of  duty  in  respect  of  such  question  of  law,  preliminary  to  the  whole  case,  may  be 
compelled  by  mandamus  to  try  such  case,  and  the  Judge  of  an  adjoining  district  appointed 
to  try  the  same  may  be  restrained  therefrom  by  prohibition.  Moses  on  Mandamus,  p.  30, 
ciUng  28  Miss.  259;  lb.  pp.  40  and  41,  citing  3  Scam.  (HI.)  Rep.  351,  and  6  Eng.  Law  and 
Equity  Sep.  371 ;  C.  P.  829,  830,  831 ;  Const.  Art.  00 ;  32  Ann.  542,  507,  774 ;  33  Ann.  1070, 
1096,  1351 ;  34  Ann.  1177 ;  38  Ann.  499 ;  High  on  Ex.  Rem.,  Sees.  151,  250;  33  Ann.  180 ;  30 
Ann.  994. 

3.  In  such  proceeding  for  mandamus  and  prohibition,  the  criminal  case  is  not  Uie  direct 
is»ue,  but  this  proceeding  is  original  process,  the  ol^ject  of  which  is  to  ascertain  whether 
the  district  Judge  wrongfUly  refuses  to  perform  what  is  alleged  to  be  his  dut}'  and  to 
compel  its  performance  if  that  refusal  is  wrongful.    29  Ann.  785. 

4.  The  district  Judge  had  no  legal  right  to  recuse  himself  because  related  to  the  wife  of  one 
of  the  relators  in  the  sixth  degree.  Const.  Art.  113;  Acts  of  1880,  p.  38,  No.  40;  34 
Ann.  381. 

5.  Section  1067  of  the  Revised  Statutes  of  1870.  as  amended  by  Act  35,  p.  85,  of  Reg.  Ses.  of 
1877,  is  superseded  by  Const.  Art.  112  and  Acts  of  1880,  No.  40,  p.  38.  In  fact.  Act  35  of 
1867  is  nugatory  and  inoperative  for  want  of  a  legal  manner  of  trying  such  recused  cases. 

6.  In  no  event  did  the  Judge  have  a  legal  right  to  recuse  himself  as  to  the  relator  Jones,  to 
whom  he  was  in  no  way  relatt^l  or  connected  by  marriage.  Even  though  a  case  is  conti- 
nued as  to  one  defendant,  another  defendant  Jointly  indicte<l  cannot  thereby  be  deprived 
of  a  trial.  Revised  Statutes,  Sec.  999;  Bishop,  Crim.  Prac.,  Third  Edition,  vol.  1. 
Sec.  1023. 


Tlie  opinion  of  the  Court  was  delivered  by 

Brrmudbz,  C.  J.    This  is  an  application  for  a  mandamus  to  compel 
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the  judge  of  the  Teuth  Judicial  District,  to  try  a  crimiual  case,  pend- 
ing before  tlie  court  over  which  lie  presides  and  in  which  he  has  recused 
himself  propria  mofu. 

The  application  is  coupled  with  a  praj-er  for  a  prohibition  to  prevent 
the  judge  of  the  First  Judicial  District,  appointed  to  act  in  the  place  of 
the  recusing  judge,  fron»  trying  said  case- 

Tlie  judge  of  the  Tenth  District  returns,  admitting  the  facts  alleged, 
but  justifying  his  conduct  by  averring  that  he  is  connected  by  marriage 
with  one  of  the  relators,  whose  wife  is  his  third  cousin,  a  relation  in  the 
sirth  degree,  and  that  his  recusation  is  justified  by  Section  1  of  Act  35 
of  1877. 

The  section  relied  on  reads : 

"  Any  judge  may  be  recused,  or  may  recuse  himself,  in  criminal 
cases : 

"  1.  If  said  judge  l)e  connected  by  blood,  or  marriage,  with  the  ac- 
cused," etc. 

The  question  presented  is  simply  :  whether  this  section  is  or  not  still 
in  force,  as  far  as  it  is  a])i)licable  to  the  case  before  us. 

A  survey  of  the  legislation  of  the  subject  of  the  recusation  of  judges, 
reveals  its  condition  to  hv.  the  following ; 

Pretermitting  what  it  was  up  to  1858,  the  only  enactments  on  the  matter 
at  that  time  were  those  found  in  Article  »*338  of  the  C.  P.,  which  were  aj)- 
plicable  exclusively  to  civil  cases. 

In  that  year,  deeming  it  proper  that  some  legislation  should  exist  af- 
fecting recusation  in  criminal  cases,  the  General  Ass(Mnbly  enlarged  the 
provisions  of  the  Code  of  Prac*tice,  and  enumerated  tlu^  Ciises,  criminal 
in  nature,  in  which  a  recusation  should  be  ent<?red — Acts  1858,  i).  218. 

The  Jict  was  hicorporated  in  the  R.  S.  of  1870,  and  figures  therein  as 
Sections  1067  and  1068.  The  following  section  refers  to  cases  occurring 
in  the  New  Orleans  Criminal  Court : 

The  law  provided  that  "any  judge  may  l)c  recused,  or  may  recuse^ 
himself,  in  criminal  cases,  if  said  judge  be  connected  by  blood  or  mar- 
riage with  any  person  charged  with  any  offence  against  the  laws  of  the 
State,"  and  it  went  on  providing  for  the  duty  of  district  attm-neys  in  such 
cases. 

In  1877,  by  Act  35,  the  latter  part  of  the  lirst  section  of  the  Act  of 
1858  was  eliminated,  so  as  to  relieve  it  from  redundancy,  and  provision 
was  m«ade  for  the  recusation  ot  district  attorneys,  in  sp(»cilied  cases. 

The  title  of  the  act  relates  to  the  recusation  of  judges  and  of  district 
attorneys  in  criminal  cases,   and  to   the  amendment   of  the   l{evis<»d 
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Statutes  on  the  snbject.    The  law  was  designed  to  have  effect  from  and 
after  its  passage. 

Some  diversity  of  opinion  having  arisen  as  to  the  recusation  of  judges 
in  both  ci\'il  and  criminal  cases,  the  Convention  of  1879  deemed  it  wise, 
by  a  special  provision,  to  impower  and  direct  the  Legislature  to  provide 
by  law  for  the  trial  of  recused,  cases  in  the  District  Courts,  by  the  selec- 
tion of  licensed  attorneys  at  law,  by  an  interchange  of  judges,  or  other- 
wise.   Article  112. 

In  fiirtherance  of  this  delegated  authority,  and  in  discharge  of  the 
duties  it  imposed,  the  Legislature  of  1880,  adopted  Act  40,  p.  38,  pro- 
viding causes  of  recusation  of  district  judges  and  for  the  trial  of  re- 
cused cases  in  District  Courts,  the  parish  of  Orleans  excepted. 

It  is  apparent,  from  the  absence  of  any  limitation  of  the  extent  of  the 
application  of  the  law,  either  in  its  title  or  body,  and  particularly  from 
the  language  used  in  paragraph  1,  of  section  1,  which  refers  to  civil  and 
criminal  cases,  that  the  Legislature  did  not  design  that  the  statute  should 
apply  exclusively  to  civil  cases. 

The  argument  urged  to  establish  that  proposition  does  not  bear  it  out. 
It  militates  against  itself,  is  self-destructive  and  serves  as  well  to  prove 
the  collateral  cognate  proposition,  for,  if  it  be  true  that  the  act  effects 
civil  cases  only,  and  in  no  way  criminal  cases,  because  the  latter  are  not 
included  expre.ssly  in  the  title  or  in  every  section,  it  would  equally  be 
true  that  the  act  does  not  relate  even  to  civil  cases,  for  a  like  reason. 

The  construction  would  be  a  forced  one.  It  would  do  violence  to  the 
legislative  inirpose.  It  would  lead  to  the  inadmissible  conclusion  that, 
as  the  title  and  the  body  refer  specially,  in  every  instance,  neither  to 
civil  nor  to  criminal  cases,  the  legislation  applies  to  neither  and  becomes 
absolutely  nugatory.  It  would  amount  to  a  gratuitous  charge  of  legis- 
lative stultification. 

The  law  does  not  discriminate.  It  was  designed  to  apply  to  all  cases 
in  which  recusation  would  take  place.  Ubi  Isx  7ion  distinguit,  nee  non 
disfinguere  debemus. 

The  sound  interpretation  of  the  statute  clearly  is,  that  tlie  legislative 
intent  was  to  regulate  the  recusation  of  judges,  as  well  in  civil  as  in 
criminal  cases  and  thus  have  a  uniform  system  on  the  subject. 

That  legislation,  however,  was  subsequently  reviewed  in  1882,  when 
an  act  was  passed,  No.  35,  p.  48,  whereby  Article  338  of  the  C.  P.  Wcas 
again  amended,  by  a  slight  enlargement  of  the  cases  mentioned,  in  the 
first  paragraph  of  the  Act  of  1880,  relative  to  sheriffs  and  jurors. 
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Although  there  was  subsequeut  legislation  in  1884,  p.  86,  on  the  sub- 
ject of  recusation,  it  is  unnecessfiry  to  notice  it,  as  it  provides  merely  for 
the  interchange  of  judges. 

By  reference  to  tlie  Act  of  1882,  which  may  be  deemed  as  containing 
tlie  legislation  applicable  to  the  instant  case,  it  will  be  seen  that  tlie 
Legislature  eniuuerates  and  speciiies  tlie  causes  in  whicli  a  judge  shall 
be  recused,  the  second  of  wliich  is*  tliat  of  "his  being  related  to  one  of 
the  parties  within  the  fourth  degree."    No.  35,  p.  48,  par.  2,  sec.  1. 

The  district  judge  of  the  Te.nth  Judicial  District  contends  that,  as  the 
Act  of  1877  is  not  incompatible  with  the  Acts  of  1880  and  of  1882,  he 
had  authority  to  recuse  himself  as  he  did. 

In  order  to  establish  this  proposition  he  urges  that  the  Act  of  1877 
and  the  later  acts  mentioned,  refer,  the  former  to  criminal  cases  only 
and  the  others  to  civil  cases,  or  at  least  doubtfully  to  criminal  cases  and 
that  in  cases  of  doubt,  the  right  of  self- recusation  should  prevail. 

He  further  argues  that  the  last  acts,  even  if  they  refer  to  both  civil 
and  criminal  cases,  do  not  clash  with,  and  cannot  be  considered  as 
repealing,  that  of  1877,  for  the  reason  that  the  former  are  mandatory, 
while  the  latter  is  simply  permissive. 

A  comparison  of  the  three  acts,  that  of  1877  and  those  of  1880  and 
1882  impresses  the  mind  in-esistibly,  that  it  was  tbe  intent  of  tlie  Legis- 
lature to  repeal  the  fonner;  for,  otherwise  there  would  be  two  laws  in 
existence — one  authorizing  the  judge  to  recuse  himself,  whenever  con- 
nected by  blood  or  marriage,  to  any  extent,  with  the  accused,  another 
authorizing  his  recusation  only  when  related  within  the  fourth  degree. 

We  consider  both  laws  as  mandatory,  as  requiring  tlie  judge  to  recuse 
himself  and  authorizing  parties  to  recuse  him,  whenever  he  is  related  to 
one  of  the  parties  within  the  fourth  degree,  and  authorizing  parties  to 
recuse  him,  whenever,  being  so  related,  he  does  not  recuse  himself  spon- 
taneously, proprio  motu. 

Under  the  circumstances,  considering  that  the  law  leaves  no  discre- 
tion to  the  district  judge,  and  that  he  can  legally  recuse  himself  only 
where  a  party  to  the  case  has  a  right  to  recuse  him,  and  that  no  one 
has  recused  him,  or  could  legally  do  so  in  this  case,  it  is  his  duty  to  sit 
upon  the  trial  of  the  case,  as  the  law  provides. 

It  follows  from  this  view  of  the  case  that,  as  the  district  judge  of  the 
Tenth  Judicial  District  had  no  right  to  recuse  himself,  and  his  recusa- 
tion is  a  nullity,  he  was  without  power  to  ai>x3oint  any  other  judge  to 
replace  him  in  the  trial  of  tlie  case  before  his  court. 
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It  is,  tlierefore,  onlered  and  decreed  tliat  tlie  restraining  order  made 
III  limhie  be  maintained  and  that  the  mandamua  against  the  judge  of  the 
Tentli  Judicial  District  and  the  proliibition  against  the  judge  of  the 
First  Judicial  District,  be  made  i)ereniptory,  and  tlnit  tlie  trial  of  the 
ease  against  the  relators  proceed  according  to  law,  as  though  no  recusa- 
tion had  ever  been  entered  therein. 


ITaSl 

46    963) 

No.  10,285.  iS  ml 

TiiK  State  of  Louistaxa  vs.  Robert  Nettles. 

A  complaint  that  in  a  criminal  cfinvietion  tliere  was  no  proof  of  tlio  v^ntte,  involves  a  question 
of  fact  exclimi rely  within  the*  province  of  the  Jury,  and  over  which  the  Supreme  Court 
has  no  Jurisdiction. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton 
Rouge. 
Buvkner,  J. 


Walter  H,  Rogers^  Attorney  General,  for  the  State,  Appellee. 


//.  J.  Fournot  for  Defendant  and  Appelhint. 


Tlie  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  complaint  of  the  accused  in  this  case  is  that  there 
was  no  proof  of  the  vemie  of  the  commission  of  the  offense  charged 
against  liim. 

Tliis  is  a  fact  which  belongs  exclusively  to  the  province  of  the  jury, 
and  with  which  we  have  no  possible  concern,  under  our  limited  juris- 
diction in  criminal  cases.  State  vs.  Taylor,  37  Ann.  40  j  State  vs.  Tan- 
ner, ;i8  Ann.  307. 

We  can  but  express  our  painful  surprise  to  see  an  appeal  to  this  court 
on  such  a  flimsy  pretext,  and  we  dismiss  the  subject  with  the  remarks 
which  we  applied  to  the  case  of  Williams,  38  Ann.  371,  in  which  we 
were  called  to  pass  upon  the  facts  contributing  to  the  guilt  or  innocence 
of  the  accused :  "We  had  indulged  the  hope  that  the  last  of  such 
errors  had  been  committed  in  the  case  of  Taylor,  37  Ann.  40.  Hereafter 
we  shall  pass  over  such  means  of  defense  as  absolutely  trivial  and  un- 
worthy of  consideration." 

Judgment  affirmed. 
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No.  10,340. 

In  re  Hardy  Strickland  and  A.  J.  Alford  Applying  for  Writ 

OF  Habeas  Corpus  for  Bail. 

The  power  vested  by  Article  89  of  the  Constitution  in  the  Snpreme  Cotirt  and  each  of  the 
judges  thereof  to  issue  writs  of  habeas  oorpxit,  is  one  of  original  and  not  of  appellate  jurin- 
diction, 

That  Jurisdiction  is  concurrent  with,  but  not  superior  to  the  jurisdiction  conferred  on  judges 
of  the  courts  of  appeal  and  district  judges,  within  their  respective  circuits  and  districts, 
by  Articles  104  and  115  of  the  Constitution. 

Hence  the  Supreme  Court  is  powerless,  and  will  decline,  to  review  the  action  of  a  district 
judge  who  has  jurisdiction  over  the  place  where  the  offense  charged  was  committed,  in  re- 
fusing bail  to  tlie  prisoner,  after  a  full  and  fair  preliniinar}'  examination,  re<iuestcd  by  the 
latter  for  the  puri)ose  of  being  admitted  to  bail. 

Such  an  examination  fulfills  the  object  of  a  writ  of  habeas  corjnis,  which  is  to  afford  judicial 
relief  to  parties  who  may  be  illegally  deprived  of  their  liberiy. 

The  finding  of  the  district  judge  at  tliat  examination  cannot  be  reviewe<l  by  this  court  on  the 
same  evidence,  on  the  alleged  ground  that  his  conclusion  was  erroneous. 

APPEAL  from  the  Sixteenth  District  Court,  Parisli  of  St.  Helena. 
Brame,  J. 


ir.  F,  Kernan  for  the  Relators. 


Tlie  opinion  of  the  Court  was  delivered  by 

Pocii£,  J.  Tlie  applicants,  who  are  held  under  a  charge  for  murder, 
have  had  a  preliminary  examination,  at  their  request,  before  the  district 
judge  having  jurisdiction  over  the  case,  and  they  were  renumded  with- 
out the  benefit  of  bail. 

In  their  present  application  they  rely  on  the  evidence  heard  by  the 
district  judge,  which  is  brought  up  under  the  certificate  of  the  clerk  of 
the  District  Court.  They  aver  that  the  testimony  would  at  most  make 
out  a  case  of  manslaughter,  which  is  a  bailable  offense;  hence  they 
*^  charge  that  said  decision  of  the  said  F.  D.  Brame,  Judge  of  said  Dis- 
trict Court,  on  the  facts  disclosed  on  said  preliminary  examination  is  er- 
roneous, and  deprives  petitioners  of  a  right  guaranteed  to  tliem  by  the 
Constitution." 

Although  the  proceeding  purports  to  l>e  an  application  to  our  original 
jurisdiction,  a  careful  consideration  of  the  petition  shows  conclusively 
that  the  real  intention  of  the  applicants  is  to  obtain  at  our  hands  a 
review  of  the  action  of  the  district  judge  in  refusing  to  admit  them  to 
bail. 

The  basis  of  the  relief  sought  here  is  his  alleged  error  in  concluding, 
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from  the  facts  discloBed  at  tlie  i)reliininary  examination,  that  the  nature 
of  the  offense  with  which  they  are  cliarged  was  not  bailable. 

And  the  means  afforded  us  for  the  relief  sought,  are  by  considering 
exclusively  the  identical  evidence  which  had  been  submitted  to  the  dis- 
trict judge. 

The  evidence  thus  submitted  is  not  brought  up  by  consent,  but  as  a 
matter  of  right,  the  consideration  of  which,  should  under  the  law,  lead 
this  court  to  a  conclusion  different  from  that  followed  by  the  district 
judge.  It  is  therefore  apparent  that  the  proceeding,  although  called  by 
another  name,  is  nothing  but  a  disguised  appeal. 

Now  under  a  proper  constniction  of  the  constitutional  provisions 
which  vest«  this  court,  in  specified  cases,  with  the  power  of  entertain- 
ing applications  for  writs  of  habeas  corpus,  it  appears  that  the  power  is 
one  of  original,  and  not  of  appellate  jurisdiction. 

It  is  contained  in  Article  87  of  the  Constitution  of  1879,  which  reads  j 
"  Tlie  Supreme  Court,  and  each  of  the  judges  thereof,  shall  have  power 
to  issue  writs  of  habeas  corpus  at  the  instance  of  all  persons  in  actual 
custody  in  cases  where  it  may  have  appellate  jurisdiction." 

The  same  power  is  conferred  to  the  judges  of  the  courts  of  appeal  by 
Article  1()4,  which  reads :  "  The  judges  of  the  courts  of  appeal  shall 
have  power  to  issue  writs  of  habeas  corpus  at  the  instance  of  all  persons 
in  actual  custody,  withui  their  respective  circuits." 

And  the  power  is  likewise  vested  in  judges  of  the  District  Courts. 
Article  115  provides  that :  "  The  district  judges  shall  have  power  to 
issue  writs  of  habeas  corpus  at  the  instAuce  of  all  persons  in  actual 
custody  in  their  respective  districts." 

Nothing  in  the  language  of  the  Constitution  suggests  the  thought,  or 
can  justify  the  conclusion,  that  in  the  exercise  of  their  respective 
powers  in  that  connection,  any  of  the  judges  refen-ed  to,  are  inferior  to 
others,  in  the  matter  of  the  conclusions  which  they  may  reach.  It  is 
quite  plain  that  the  power  is  concurrent  among  all  the  judges  therein 
referred  to  and  enumerated. 

The  only  difference  is  that  in  the  case  of  the  Supreme  Court  and  of 
each  of  the  judges  thereof,  the  jurisdiction  may  extend  to  all  parts  of 
the  State,  whei-eas  in  the  case  of  the  others,  the  power  can  be  exercised 
only  within  the  territory  embraced  in  their  respective  circuits  or 
districts. 

The  Constitution  contains  no  i}rovision  which  even  contemplates  the 
right  or  authority  of  any  court  or  judge  to  review  the  findings  of  any 
court  or  judge  in  the  disposition  of  matt-ers  connected  with  a  writ  of 
habeas  corpns. 
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The  Constitutions  of  tliis  State  of  1845, 1852  and  1868  each  contained 
a  provision  precisely  similar  in  tenns  to  Article  89  of  the  present  Con- 
stitution. And  in  construing  those  provisions  the  Supreme  Court  has 
uniformly  held  that  the  jurisdiction  thereby  vested  in  that  court  was 
original  and  not  appellate.  Ex  part«  Mitchell  1  Ann.  413 ;  State  ex  rel. 
Cook  vs.  Keeper  of  Parish  Prison,  15  Ann.  M7 -,  State  of  Louisiana  vs. 
Fenderson,  28  Ann.  82. 

There  is  no  attempt  in  the  jiresent  case  to  invoke  the  aid  of  our 
supervision  jurisdiction,  and  it  is  plain  that  it  could  not  be  applieil  to 
the  complaint  which  these  proceedings  involve. 

Under  similar  provisions  in  the  Constitutions  and  laws  of  other  States 
of  the  Union,  the  same  construction  has  prevailed.  From  decisions 
rendered  on  the  point,  respectable  authors  have  culled  the  following 
principle : 

"In  some  of  the  States  the  Supreme  Court,  the  superior  district 
courts,  and  other  courts  of  general  jurisdiction,  are  all  on  the  same 
base,  so  far  as  their  authority,  power  or  jurisdiction  is  concerned,  rela- 
tive to  proceedings  on  habeas  corpus.  They  have  the  same  powers,  the 
same  authority,  the  same  jurisdiction.  The  statute  has  invested  them 
all  with  the  same  panoply  of  power,  and  neither  sustains  to  the  other 
the  relation  of  a  superior  or  inferior  court,  in  the  same  sense  that  a  dis- 
trict, superior  or"  supreme  court  is  superior  to  a  court  of  the  justice  of 
the  peace  or  other  court  of  special  and  Limited  jurisdiction. 

"The  word  'superior'  or  *  inferior'  can  with  no  propriety  be  applied 
to  the  jurisdiction  exercised  by  either.  It  is  in  each  the  siime,  one  and 
identical.  Therefore,  to  ask  one  of  those  tribunals  to  review  the  commit- 
ment made  by  another  would  be  in  reality  a  sort  of  collateral  appeal 
from  a  jurisdiction  to  itself.  And  where  the  officer  returns  such  a  com- 
mitment, or  the  warrant  is  good  on  its  face,  the  inquiry  should  extend 
no  further,  because  the  commitment  has  been  made  by  a  court  of  gen- 
eral jurisdiction,  and  one  court  of  general  jurisdiction  should  not  review 
the  proceedings  of  another  on  the  writ  of  habeas  corpus."  Church  on 
Habeas  Corpus,  p.  304. 

The  same  views  are  expressed  by  another  author,  in  the  following 
language : 

"  The  writ  of  habeas  corpus  is  designated  as  a  searching  and  inquisi- 
torial process,  and  undoubte<lly,  may  be  issued  by  a  court  of  appellate 
jurisdiction,  on  sufficient  showing,  at  any  period  of  the  prisoners  con- 
finement. But  when  the  cause  of  commitment  is  shown  and  the  pris- 
oner is  found  in  the  custody  of  a  court  of   competent  jurisdiction,  not 
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illegally  asserted,  tlie  writ  has  fulfilled  its  mission  and  the  prisoner 
should  be  remanded."    Hurd  on  Habeas  Corpus,  2nd  Edition,  p.  333. 

The  precise  condition  of  things  so  clearly  depicted  in  the  foregoing 
quotations  is  illustrated  in  the  present  case,  which  goes  even  a  step  fiir- 
ther  in  the  matter  of  the  elements  leading  to  a  denial  of  the  relief 
sought  at  the  hands  of  the  appellate  tribunal. 

It  is  here  sliown  that,  at  their  special  request,  the  applicants  have  liad  a 
hearing  on  the  question  of  bail,  before  the  judge  of  a  court  of  general 
jurisdiction,  and  of  special  and  exclusive  jurisdiction  of  the  case  on  its 
merits,  as  well  as  of  all  matters  and  incidents  connected  with  the  charge 
propounded  against  them  and  of  their  arrest  and  detention.  It  appears 
that  the  preliminary  examination  which  they  have  had,  the  avowed 
object  of  which  was  substantially  an  application  for  bail,  was  full  and 
fair,  at  which  the  testimony  of  their  own  witnesses  was  taken  and  con- 
sidered, and  in  which  they  were  tlu'oughout  represented  by  able  and 
eminent  counsel  of  their  own  choice. 

That  examination  must  be  held  to  have  fulfilled  the  great  and  primary 
object  of  the  writ  of  Itabeas  corpus  which  is  to  afford  judicial  relief  to 
parties  who  are  illegally  deprived  of  their  liberty.  State  ejs.  rel.  Condon 
vs.  Sheiiff,  36  Ann.  855. 

The  present  record,  therefore,  on  its  face,  negatives  the  allegation 
that  the  applicants  are  illegally  deprived  of  their  liberty.  There  is  no 
pretense  that  new  evidence  has  been  discovered,  or  that  new  fiicts  have 
been  unravelled  or  developed  since  the  preliminary  examination.  On 
the  contrary,  the  examination  which  this  court  is  called  to  make  is  in 
tenns  restricted  to  the  testimony  which  lias  been  heard  and  considered 
by  the  district  judge.  The  sole  contention  here  is  that  he  reached  an 
erroneous  conclusion  of  law  from  the  facts  elicited  at  the  preliminary 
examination. 

We,  therefore,  repeat  that  in  inquiring  into  that  evidence  with  a  view 
to  test  the  correctness  or  eri-or  of  t^e  district  judge's  conclusion  in  the 
premises,  we  would  exercise  an  appellate  jurisdiction  with  which  we  are 
not  invested.    Const.,  Art.  81. 

Our  attention  is  called  to  the  case  of  Jones  Hamilton  and  another,  in 
which  the  Supreme  Coui*t  of  Mississippi,  it  is  contended,  reviewed  the 
finding  of  a  chancellor  on  an  application  for  habeas  corpus. 

The  facts  of  that  case  are  that,  on  an  application  for  a  writ  of  habeas 
corpus  to  the  chancellor,  the  prisoners  were  denied  bail.  After  indict- 
ment they  sued  out  another  writ  before  the  Chief  Justice  of  the  Supreme 
Court,  who  declined  to  reopen  the  ciise,  and  from  that  decision  they 
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took  an  appeal  to  the  Supreme  Court,  where  the  judgment  was  affirmed. 
Southern  Reporter,  Vol.  3,  ex  parte  Hamilton  and  another,  p.  69. 

The  appellate  jurisdiction  of  the  Supreme  Court  of  Mississippi,  in 
such  cases,  is  derived  from  Article  2534  of  the  Code  of  1880,  which  in 
terms  provides  for  appeals  from  judgments  on  applications  for  hnbcas 
corpus. 

It  is,  therefore,  clear  that  the  case  referred  to  cannot  be  invoked  as  a 
precedent  in  the  proceedings  now  under  consideration. 

We  conclude  that  we  have  no  power  to  reopen  the  case  of  applicants 
in  the  manner  suggested  by  their  pleadings. 

It  is,  therefore,  ordered  that  the  present  application  for  bail  be  denied 
and  that  the  proceedings  for  habeas  corpus  lierein  be  dismissed. 


No.  10,308. 

The  State  op  Louisiana  vs.  Charles  Davis,  Washington  Fletcher 
AND  Alfred   alias  The  Kid. 

If  the  record  contains  neither  a  bill  of  exceptions,  motion  in  arrest  of  judgment,  assignment 
of  error  or  error  patent  on  its  face,  the  Judgment  appealed  from  will  be  aifinned. 

APPEAL  from  the  Criminal  District  Court,  for  the  Parish  of  Orleans. 
Marr,  J. 


Walter  H,  Bogers,  Attorney  General,  for  the  Stat<>,  Appellee. 


Lionel  Adnnis  for  Defendant  and  Appellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  These  several  defendants  were  jointly  indicted  for  the 
perpetration  of  a  robbery,  and  Charles  Davis  and  Alfred,  alius  the  Kid, 
were  tried  and  convicted,  and  sentenced  to  imprisonment  at  hard  labor 
for  a  period  of  eighteen  months. 

The  record  does  not  contain  anything  for  the  consideration  of  the 
court,  as  we  find  neither  a  bill  of  exceptions,  motion  in  arrest  of  judg- 
ment, or  an  assignment  of  error,  and  there  are  no  errors  apparent  from 
an  inspection  of  it,  entitling  the  accused  to  relief  at  our  hands  ex  pro- 
prio  niotn. 

In  such  case  the  judgment  appealed  from  will  not  be  disturbed.  State 
vs.  Wise,  38  Ann.  684  j  State  vs.  Darrow,  Hd  Ann.  077. 

Judgment  affirmed. 
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No.  10,248. 
TiiK    State   of   Louisiana  and  Citv  of   New  Orleans  vs.  The  iob  893, 


Traders'  Bank.  '  tv 


6112  228 


Under  the  proviAiono  of  Act  No.  101  of  1886,  the  defendant  bank  ia  liable  to  each,  the  State 

and  the  City,  for  a  license  of  $600. 
The  li('en»ea  anked  are  eiinal  aud  uniform  on  all  banks  within  the  purview  of  the  eighth 

clam,  nieutione<l  in  said  act. 
The  constitutional  requirement  that  licenses  be  ffraduate<l,  loaves  it  to  the  Legislature  to 

determine  the  mpthod  to  be  adopted  in  efTecting  such  graduation.    The  judiciary  has  no 

authority  to  interfere  in  such  nuitter,  in  the  absence  of  an^'  rule  to  guide  its  investigation 

and  scrutiny. 
The  court  cannot  distinguish  between  odious  laws  and  laws  entitled  to  favor. 
Its  duty  is,  when  the  same  are  not  unconstitutional,  to  interpret  and  apply  them,  as  they  are 

found  in  the  statutes. 

API*EAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
miis,  J. 


W,  B.  SomnwrvUle  for  Plaintiffs  and  Appellees  ; 

The  (xeneral  Assembly  shall  graduate  the  amount  of  license  tax  to  l>e  collected.    Constitution, 

ATt.  206. 
It  is  m>t  in  tlie  power  of  the  courts  to  lay  down  any  rule  for  graduating  license  taxes.    35 

Ann.  76  ;  36  Ann.  94;  37  Ann.  42;  38  Ann.  807;  4th  So.  R.  504  and  512. 
Hunici)»iii  corftorations  have  the  right  to  make  rules  for  the  collection  of  tAxes  due  them.    26 

Ann.  674,  708  and  710. 
The  State  and  city  are  entitled  to  restraining  orders  commanding  liceuHc  tax  delimiuents  t4> 

desist  from  the  further  pursuit  of  their  business  until  their  licenses  are  paid.    Section  17, 
p.  IHi,  Act  101  of  1886 ;  Act  119  of  1882. 


White  d'  SfiHuders  for  Defendant  and  Ai>pellant: 

Defendant  bank  is  sued  for  State  and  city  licenses  under  tlio  Act  of  1886  and  the  city 

ordinance'. 

Its  defense  is,  that  the  pretended  graduation,  as  to  banks,  contained  in  the  License  Law 

of  1886,  is  virtimlly  no  graduation  at  all.    As  shown  by  the  statement  on  file,  it  finds  no 

application  with  reference  to  the  banks  actually  existing  in  this  State ;  all  banlu,  with 

one  single  exception,  being  thrown  int(»  one  class. 

A  license  law  which  practically  put*»  all  persons  pursuing  a  particular  business  in  the 

name  clasa.  no  matter  how  different  the  capitals  or  results  of  the  several  liceuMw,  is  not  a 

grailuation  under  the  Constitution,  and  is,  therefore,  unconstitutional. 

As  a  law  would  be  unconstitutional  which  would  expressly  put  all  licenses  on  the  same 

footing  without  any  pretense  of  graduation,  so  and  equally  is  a  law  unconstitutional 

which  adopta  only  a  pretext  of  graduation.    By  pretext  of  graduatiou,  wo  mean  a  scheme 

which  refers  to  business  on  a  scale  of  magnitude  not  known  in  this  State,  and  the  effect  of 

wjiich  is  to  put  all  licenses  in  the  same  class. 


Tlie  opinion  of  the  Court  was  delivered  by 

Bkumldkz,  C.  J.    The  plaintiffs  Hue  to  recover  the  buiu  of  six  liuu- 
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dred  dollars,  respectively  dae  them  by  the  defendant  bank,  for  its 
licenses  for  the  year  1888,  payable  on  March  1st,  of  that  year.  Certain 
interest  and  attorneys^  commissions  are  also  asked. 

The  defenses  are,  that  the  licenses  are  not  equal  and  uniform  and  not 
graduated,  as  required  by  Articles  203  and  206  of  the  Constitution  ;  that 
the  Act  of  1886,  No.  101,  under  which  the  licenses  are  claimed,  is  uncon- 
stitutional and  void,  and  that  the  licenses  are  demandable  under  Act  4 
of  1882,  which  fixes  the  same  at  $200  for  each  of  the  plaintiffs. 

From  a  judgment  for  plaintiffs,  the  defendant  appeals. 

By  answer  to  the  appeal,  plaintiffs  ask  that  the  judgment  appealed 

from  be  amended  by  allowing  an  injunction  to  prevent  defendant  from 

carryino^  on  its  business,  until  the  licenses  are  paid,  which  prayer  the 

District  Court  ignored. 

I. 

The  Constitution,  Article  203,  provides  that  taxation  shall  be  equal 
and  uniform,  etc. 

By  reference  to  the  Act  of  1836,  it  appears  that  the  licenses  of  $600 
claimed  by  the  State  and  by  the  city  as  due  each,  is  equal  and  uniform 
on  all  banks  constituting  the  eighth  class,  namely :  those,  the  capital  of 
which  is  less  than  $800,000. 

Had* the  licenses  claimed  been  the  same  on  all  the  other  classes,  they 
would  be  amenable  to  the  charge  of  lacking  equality  and  uniformity. 
23  Ann.  449,  663;  26  Ann.  140;  28  Ann.  102. 

II. 

The  Constitution,  Article  206,  provides,  that  "  the  General  Assembly 
may  levy  a  license  tax,  and  in  euch  case,  shall  graduate  the  amount  of 
such  tax,  to  be  collected  from  the  persons  pursuing  the  several  trades, 
professions  and  callings." 

In  a  number  of  cases,  this  court  has  been  called  upon  to  consider  this 
constitutional  provision  and  to  determine  the  extent  of  the  power 
vested  by  it  in  the  Legislature  and  the  mode  in  which  it  was  to  be  ex- 
ercised. 

Considering  that  no  restriction  was  placed  by  the  Constitution  on  the 
Legislature,  it  has  held,  that  this  body  has  the  exclusive  right  of  deter- 
mining the  metJwd  in  which  tJie  graduation  should  take  place. 

The  latitude  left  may  be  an  occasion  for  abuses;  but  the  judiciary 
cannot,  on  that  account,  undertake  to  check  legislative  and  administra- 
tive discretion,  by  correcting  mistakes  and  errors  of  judgment.  35  Ann. 
76 ;  m  Ann.  94 ;  37  Ann.  42 ;  38  Ann.  .397  ;  40  Ann.  463. 

The  charge  that  the  graduation  is  not  fair  and  equitable  and  operates 
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uiyustly  on  the  defendant,  does  not  authorize  this  court  to  institute  an 
inquiry  behind  the  action  of  the  Legislature  and  to  declare  that  the 
amount  of  the  licenses  asked  is  disproportionate  and  excessive,  in  the  ab- 
sence of  any  constitntional  mandate  and  of  rules  of  comparison  pre- 
scribed by  the  organic  law,  to  enable  it  to  reach  such  conclusions. 

The  distinction  of  laws  into  odious  laws  and  laws  entitled  to  favor, 
with  a  view  of  narrowing,  or  extending  their  construction,  cannot  be 
made  by  those  whose  duty  it  is  to  interpret  them.    R.  C.  C.  20. 

We  do  not  consider  that  the  defendant  claims  shelter  under  the  Act  of 
1888,  which  was  adopted  after  the  licenses  had  become  exigible. 

The  Act  of  1886,  and  not  that  of  1882,  is  the  proper  authority  for  the 
claims  herein. 

Under  Section  17  of  the  former  Act,  p.  184,  the  plaintiffs  are  entitled 
to  the  amendment  asked  by  them. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  amended  so  that  the  defendant  bank  be  enjoined  from  pursuing  its 
business  until  after  the  licenses  sued  for  shall  have  been  paid  and  that 
thus  amended,  said  judgment  be  affirmed  with  costs. 


No.  10,274. 
Emancipation  op  R.  P.  Pochelu.  41  381 

106    257 
The  Sapreme  Court  has  Jarisdiction  of  an  appeal  in  emancipation  proceodinfrs,  which  Bhow 

that  the  estate  of  the  minor  amount«  to  $50,000,  and  in  which  it  appears  by  affidavit  that 

the  interest  of  the  minor  in  the  result  exceeds  $2000. 
A  minor  above  the  age  of  eighteen  years  is  not  entitled  to  be  emancipated  unless  it  appears 

itffirmatively  Mid  conclusively  from  the  evidence  in  the  case  that  he  is  fully  capable  of 

managing  his  own  affairs. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voarhies,  J. 

Frank  2>.  ChrStien  and  P.  E,  Thiard  &  Son  for  the  Minor,  Ai)pellant. 


Amhrofte  Smith  and  N,  B,  Trist  for  the  Tutor,  Appellee  : 

,  The  right  to  entertain  Jurisdiction  uptfn  an  appeal  from  a  judgment  granting  or  revising 
an  application  for  a  decree  of  emancipation  has  not  been  conferred  upon  the  Supremo 
Court,  and  cannot,  therefore,  be  assumed.  The  value  of  the  property  of  the  minor  seek- 
ing emancipation  is  not  the  test  and  criterion  on  which  the  right  of  jurisdiction  is  to  be 
ascertained.  The  minor's  property,  whatever  Its  value,  is  not  in  such  case,  the  matter  in 
dispute,  the  control  and  destination  thereof  being  a  mere  incident  to  the  judgment ;  the 
real  issue  is  the  righ^  of  the  minor  to  be  relieved  from  the  disabilities  attaching  to 
minority,  and  to  have  conferred  on  him  the  fuU  power  to  do  and  perform  all  acts  as  fully 
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A8  if  he  had  arrived  at  the  age  of  twenty-one  years.    Const.  Art.  81  (as  amended) ;  39 
Ann.  114 ;  34  Ann.  834;  38  Ann.  994. 

2.  A  minor  over  the  age  oiT  eighteen  years  who  desires  to  he  emancipated  has  the  right  to 
present  and  prosecute  his  demand,  and  is  competent  to  stand  in  Judgment  without  assist- 
ance. Where  the  minor  has  a  duly  appointed,  qualified  and  acting  tutor,  whose  consent  is 
to  be  obtained,  or  against  whom  the  proceedings  are  to  be  contradictorily  conducted,  the 
appointment  of  a  special  tutor  ad  hoe,  or  special  tutor  is  not  authorised  or  sanctioned  by 
the  law.    C.  C.  Art.  385. 

3.  To  be  entitled  to  the  decree  of  emancipation  herein  sonfi^bt  the  applicant  must  be  over 
eighteen  years  of  age  ~  he  mnst  allege  and  show  that  he  is  fully  capable  of  managing  his 
own  affairs,—  and  he  must,  besides,  assign  and  prove  the  existence  of  good  and  satis- 
factory reasons  and  exceptional  conditions,  which  make  the  granting  of  the  decree  in  his 
favor  peculiarly  desirable  and  advisable,  and  most  likely  to  enure  to  his  benefit  and  ad- 
vantage.   C.  C.  Art.  385. 

4.  A  minor  who  is  tmable  to  manage  his  own  affairs  and  who  is  unwilling  to  work,  is  not  en- 
titled to  be  emancipated.    4  Ann.  375. 

5.  A  minor,  though  fully  and  unquMtionably  capable  of  managing  his  own  aflSikirs,  is  not  en- 
titled to  be  emancipated  unless,  besides  this  qualifloation,  he  presents  and  estabUabes  sub- 
stantial nsasons  therefor  — reasons  which  commend  themselves  to  the  judgment  and 
conscience  of  the  Judge  as  being  conducive  to  the  minor's  benefit  and  promotive  of  bib 
welfare  and  advancement.    C.  C.  385 ;  10  Ann.  423. 


The  opinion  of  the  Court  was  delivered  by 

PocHlS,  J.  The  minor  appeals  from  a  judgment  wliich  rejects  his 
application  to  be  emancipated. 

The  suggestion  of  appellee^s  counsel  that  the  case  is  not  within  our 
appellate  jurisdiction  is  imfouuded. 

The  record  shows  that  the  minor^s  estate  amounts  to  some  $50,000, 
and  he  has  filed  an  affidavit  alleging  an  interest  exceeding  $2000  in  the 
controversy. 

It  is  easy  to  conceive  that  the  right  of  the  minor,  who  is  now  over  the 
age  of  eighteen  years,  t«  administer  so  large  an  estate  until  his  majority, 
could  involve  or  produce  results,  for  or  against  his  true  interests,  ex- 
ceeding the  lower  limit  of  our  jurisdiction.  Knight  vs.  Knight,  12  Ann. 
59 ;  Burke  vs.  Wall,  29  Ann.  38. 

We,  therefore,  must  decline  to  dismiss  the  appeal,  and  we  shall  now 
proceed  to  examine  the  case  on  it«  merits. 

The  procex^fdings  are  controlled  by  the  provisions  of  Article  385  of  the 
Civil  Code,  whicli  reads  as  follows : 

"  Wlienever  a  minor,  over  the  age  of  eighteen  years,  shall  desire  to  be 
relieved  from  the  time  prescribed  by  law  for  attaining  the  age  of  m^or- 
ity,  he  shall  jiresent  a  petition  to  the  judge  having  jurisdiction,  wherein 
he  shall  set  forth  the  reasons  therefor  and  also  the  amount  of  his  estate. 
Tliifl  petition  shall  be  accompanied  by  the  written  assent  of  the  tutor, 
if  there  be  one,  otherwise  by  that  of  a  special  tutor  appointed  for  that 
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purpose;  and  this  assent  shall  contain  the  spe<*iri(*  diM-laration  that  the 
minor  is  fully  capable  of  managing  his  own  aftairs.  If  the  tutor  re- 
fuses to  give  his  assent  to  such  emancipation,  or  shall  refuse  to  appear 
by  way  of  answer  in  the  application  of  the  minor,  he  shall  be  cited  ac- 
cording to  law,  to  show  cause  why  the  minor  should  not  bo  emanci- 
pated." 

In  his  answer,  the  tutor  denies  that  the  minor,  Pochelu,  is  capable  of 
managing  his  own  affairs,  hence  he  refuses  to  give  his  assent  to  the 
emancipation  prayed  for. 

And  the  whole  evidence  in  the  record  is  mainly  restricted  to  that 
issue. 

The  testimony  is  conflicting,  but  a  careful  analysis  thereof,  and  par- 
ticularly of  that  of  the  minor  himself,  has  led  us  to  the  conclusion  that 
in  his  own  interest,  the  judgment  of  the  District  Court  should  be 
affirmed. 

We  understand  that  no  useful  purpose  can  be  subserved  by  detailing, 
in  this  opinion,  the  full  analysis  which  we  have  made  of  the  evidence, 
and  of  the  considerations  flowing  therefrom,  which  have  led  us  to  the 
decree  which  we  shall  render  in  the  case. 

We  deem  it  sufficient  to  indicate  our  opinion,  that  the  minor  has  not 
made  out  a  case  entitling  him  to  be  emancipated. 

Judgment  affirmed. 


No.  10,307. 


41    833 
46    e75| 

i"4i  m\ 
Henky  Guillotte  vs.  L.  A.  Poincy.  -^"  333 

61  1101 

1.  Under  the  law  of  this  State  an  action  to  determiuo  a  disputed  title  to  a  public  office  can  ~4i~~333l 
only  be  brought  in  the  manner  prescribed  by  the  statute,  viz :  In  the  name  of  the  State,  U6  690| 
by  the  Attorney  General,  or  a  district  attorney,  on  his  own  information,  or  on  the  infor-  ^5  597 
niation  of  another  who  may  be  then  Joined  as  plaintiff.  \~ 

2.  Proceedings  by  injunction  cannot  be  used  as  a  means  of  determining  disputed  title  to 
office;  but  they  may  be  properly  used  to  protect  the  possession  of  officers  dt  facto  against 
the  interference  of  claimants  whose  title  Is  disputed  until  the  latter  shall  establish  their 
title  by  the  Jadlcial  proceeding  provided  by  law. 

3.  The  statutes  on  the  sulvfect  of  intrusion  into  office  cleariy  cont-emplate  that  the  claimant 
of  the  office  is  the  necessary  plaintiff  in  the  action  thereby  provided  and  that  the  officer 
ds  /aeto  in  actual  possession  is  the  necessary  defendant. 

4.  The  claimant  cannot  take  the  law  in  his  own  hands  and,  with  the  assistance  of  others, 
practically  oust  the  incumbent  in  advance  of  Judicial  determination  of  the  disputed 
right,  and  he  and  snch  others  may  be  properly  ei^oined  from  such  interference  until  the 
dispute  shall  be  Judicially  setUed. 

APPEAL  -from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
VoorhieSy  J. 
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Lionel  Adaim,  A.  L,  Tissot  and  H.  L,  Lazarus  for  Plaintiff  aud  Ap- 
pellee. 

1.  The  manner  of  fixing  causes  for  tiial  in  the  Civil  District  Court  is  set  out  in  Act  23  of 
1882. 

2.  Injunction  cases  must  be  placed,  as  soon  as  they  are  at  issue,  on  the  summary  docket 
from  which  the  cases  are  required  to  be  called  in  their  order. 

3.  Cases  which  are  required  by  Act  30  of  1880  to  be  placed  on  the  summary  docket  cannot  be 
fixed  on  motion.    Kules  Civil  District  Court,  rule  9. 

4.  Act  23  of  1882  amends  and  reenacts  Act  30  of  1880. 

5.  The  actual  incumbent  of  an  office  can  only  be  removed  or  his  title  questioned  and 
determined  by  an  action  brought  by  the  Attorney  General  in  the  name  of  the  State. 
R.  S.,  §§  2.593,  2594  ;  Cramer  vs.  Brown,  26  Ann.  272, 

6.  But  while  title  to  public  office  cannot  be  tried  by  iEgnnction  proceedings,  yet  pending  a 
contest,  the  officer  de  facto  is  entitled  to  be  prote<;ted  from  interference  with  his  profession 
and  with  the  exercise  of  the  functions  of  his  office.    High  on  Itg unction,  1315. 

7.  The  article  of  the  Constitution  which  confers  upon  the  Governor  the  power  to  fill 
vacancies  happening  during  the  recess  of  the  Senate  does  not  extend  t-o  cases  of  vacancies 
occurring  previous  to  or  during  the  sessions  of  that  body.  State  ex  rel.,  etc.,  vs.  Rare* 
shide,  32  Ann.  939. 

P.  E.  Th^ard  &  Sons  and  Omer  Viller^  for  Defendant  and  Appellant : 

The  test  of  the  right  to  dissolve  an  injunction  on  bond  is  whether  the  damage  resulting  from 
the  act  sought  to  be  prohibited  is  compensable  in  money.  C.  P.  Art.  307  ;  32  Ann.  1195  ; 
34  Ann.  1181;  37  Ann.  111. 

The  test  is  the  same  when  the  injunction  prohibits  the  taking  possession  of  a  public  office,  oi> 
the  exercise  of  its  functions.    37  Ann.  Ill ;  36  Ann.  832. 

The  sworn  allegation  that  the  iivjury  sustained  will  be  irreparable  is  not  binding  on  the 
court.  The  irreparabilitj*  vel  non  of  the  ipjury  is  a  matter  of  fact  to  be  ascertained  by 
the  court  from  all  the  allegations  of  the  petition.  33  Ann.  930,  405;  34  Ann.  1181;  32 
Ann.  1195. 

An  action  to  determine  the  confiicting  claims  of  two  individuals  to  the  office  of  flour  inspector, 
for  the  city  and  port  of  New  Orleans,  must  be  instituted  in  the  name  of  the  Stat«  on  the 
information  of  the  Attorney  General.  Plaintiff  cannot  stand  in  court  alone  and  un. 
assisted  by  the  State.  R.  S.  §§  2593,  2594;  Cramer  vs.  Brown,  26  Ann.  272;  21  Ann.  710, 
655;  33  Ann.  493,  263,  709;  25  Ann.  364  ;  30  Ann.  64;  21  Ann.  18;  23  Ann.  787. 

Injunction  is  not  the  proper  reiftedy  to  try  title  to  a  public  office.  High  on  Inj.,  ^§  798,  799  ; 
High's  Extra  Rem.,  §  619 ;  47  Penn.  103 ;  R.  S.  §§  2593,  2594. 

The  Constitution  of  1879  vacated  all  offices.  Since  its  adoption,  the  terms  of  all  officers  in 
the  Parish  of  Orleans,  unless  otherwise  provided,  must  be  computed  from  the  first  Monday 
of  August,  1880,  at  which  time  only  the  first  officers  appointed  under  the  Constitution 
were  indurtwl  in  office.  Wilson  vs.  Wiltz,  32  Ann.  688  ;  Constitution  of  1879,  Arts.  258, 
259,  265,  266. 

The  Governor  has  the  power  to  fill  during  the  recess  of  the  Senate  all  vacancies,  occurring  by 
any  cause  whatever;  henc«,  he  can  fill  a  va<»ncy  occasioned  by  the  removal  of  an  officer. 
R.  S.  §§  1577,  2606;  33  Ann.  446. 

The  Governor  has  the  power  to  remove  for  cause  any  officer,  whose  appointment  is  vested  in 
him.  He  is  the  sole  judge  of  the  existence  of  the  cause,  and  his  action,  when  he  removes, 
is  not  subject  to  correction  or  revision  by  the  judiciary.  R.  S.  ^§  1829,  1850 ;  Acts  of  1877, 
p.  194,  Extra  Session ;  33  Ann.  452  ;  25  Ann.  396 ;  26  Ann.  537. 

Where  the  power  to  remove  is  lodged  in  the  hands  of  the  Governor,  the  appointment  of  a 
snccessor  vice  the  incnmbent  of  an  office  is  per  9e  an  express  exercise  of  that  power,  and 
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the  appointinoiit  made  during  the  reoesa  of  the  Senate  to  till  the  vacancy  is  valid.  13 
Peters  230;  Manning's  Unrep.  Cases,  p.  74;  19  Ann.  211;  25  Ann.  396.  Hence  when  the 
determination  of  a  contest  for  an  office  depends  solely  upon  two  commissions,  the  one 
hearing  the  later  date  must  prevail.    25  Ann .  396 . 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Simplified  and  shorn  of  redundancy,  the  averments  of 
plaintiff's  petition  are  to  the  substantial  effect:  that  he  is  the  actual  in- 
cumbent, duly  appointed,  commissioned  and  qualified,  of  the  office  of 
member  of  the  Board  of  Flour  Inspectors  for  the  City  and  Port  of  New 
Orleans;  that  he  is  entitled,  under  the  Constitution  and  laws  of  the 
State,  to  continue  in  the  ei\joyment  and  exercise  the  functions  of  his 
said  office  until  his  successor  is  duly  appointed  and  qualified;  that  the 
said  board  is  composed  of  five  members,  a  majority  of  whom  constitute 
a  quorum,  and  that  under  its  organization  the  revenues  and  receipts 
constitute  a  common  fund  placed  in  the  custody  of  a  member  appointed 
as  treasurer,  whose  duty  it  is  to  account  for  the  same  monthly  to  the 
board,  and  after  deduction  of  expenses,  to  divide  the  same  equally 
among  the  members;  that  the  defendant,  acting  under  the  pretended 
authority  of  an  invalid  appointment  by  the  Governor  of  the  State,  un- 
less restrained  by  injunction,  will  present  himself  to  the  other  members 
of  said  board  for  recognition  as  a  member  thereof,  and  that  the  said 
members,  unless  also  restrained,  will  grant  him  such  recognition  and 
will  admit  him,  as  such  member,  to  the  discharge  of  the  duties  of  said 
office  and  to  participation  in  the  emoluments  thereof,  to  the  irreparable 
injury  of  plaintiff;  that  pending  the  judicial  determination  of  the  dis- 
puted right  to  said  office,  plaintiff,  as  the  actual  incumbent  thereof,  is 
entitled  to  be  protected  in  his  possession,  and  that  defendant  and  Ms 
fellow-members  of  the  board  should  be  enjoined  from  any  action  inter- 
fering therewith  or  infringing  his  rights  of  discharging  the  duties  and 
receiving  the  emoluments  of  said  office,  ^'  until  such  time  as  the  dis- 
puted right  thereto  shall  be  judicially  determined,  after  prox)er  proceed- 
ings in  due  course  of  law."    • 

The  defendant,  Poincy,  excepted  on  two  grounds :  1.  That  plaintiff 
could  not  stand  judgment  without  the  assistance  of  the  State ;  2.  that 
the  petition  disclosed  no  cause  of  action,  in  this,  that  the  title  to  public 
office  cannot  be  tested  by  injunction. 

The  exceptions  attribute  to  the  action  a  character  which,  clearly,  it 
does  not  possess,  viz :  the  character  of  an  action  to  determine  a  dis- 
puted title  to  a  public  office.  If  it  were  such  an  action,  nothing  can  be 
better  settled  than  that,  under  the  laws  of  this  State,  it  could  only  be 
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brouglit  in  the  name  of  the  State  by  the  Attorney  General  (in  the  parisli 
of  Orleans)  on  his  own  information,  or  on  the  information  of  any  other 
person  interested,  and  who  may  be  joined  as  plaintiff  therein.  R.  S. 
Sees.  2593  et  seq;  Hayes  vs.  Tnompson,  21  Ann.  655;  State  vs.  Delas- 
size,  id.  710;  Osgood  vs.  Black,  33  Ann.  493. 

It  is  a  corrollary  of  the  above  principle  that  an  injunction  is  not  a 
proper  remedy  to  try  title  to  public  office.  High  on  Inj.  (  2nd  Edition) 
*  1312-3. 

But  from  the  statement  given  above,  it  is  quit-e  apparent  that  this 
action  does  not  invoke  any  decision  upon  the  question  of  the  disputed 
title  to  the  office.  Plaintiff  says  simply :  ^*  I  am  the  actual  incumbent 
in  possession  of  the  office  to  which  I  claim  to  be  legally  entitled  j  de- 
fendant, claiming  under  a  title  the  validity  of  which  I  dispute,  is  seek- 
ing to  oust  me  extra-judicially,  in  which  effort  he  will  have  the  aid  of 
my  fellow-members  on  the  board  ;  and  I  ask  judicial  aid  to  i)rotcct  my 
incumbency  and  possession,  until  defendant  shall,  in  due  course  of  judi- 
cial proceeding,  establish  his  right  and  title." 

Such  an  action  falls  within  a  well  recognized  branch  of  relief  by  in- 
junction. The  doctrine  is  announced  by  Mr.  High  as  follows  :  "  While 
courts  of  equity  uniformly  refuse  to  interfere  by  the  exercise  of  their 
preventive  jurisdicticm  to  determine  (luestions  relating  to  the  title  to 
office,  they  frequently  recognize  and  protect  the  possession  of  officers 
de  facto,  by  refusing  to  interfere  w^ith  their  possession  in  l)elialf  of  ad- 
verse claimants,  or,  if  necessary,  by  jirotecting  such  possession  against 
the  interference  of  such  claimants  »  *  ♦  And  the  granting  of  an 
injunction  in  such  case  in  no  manner  detennines  the  question  of  title  in- 
volved, but  merely  goes  to  the  i>rotection  of  the  present  incumbents 
against  the  inteiference  of  claimants  out  of  possession,  and  whose  title 
is  not  yet  established."     High  on  Inj.,  2nd  Edition,  $  1315. 

This  doctrine  is  in  the  interest  of  social  peace  and  order,  and  conforms 
to  the  object  and  policy  of  the  law^  in  all  remedial  provisions  for  the 
settlement  of  disputed  rights,  which  always  respect  and  maintain  the 
8tatu4i  quo  until  the  controversy  shall  be  settled  in  orderly  course  of 
judicial  procedure. 

Plaintiff  is  undoubte<ily  the  r?€ /f/c^o  officer, because  he  "claims  the 
office  and  is  in  possession  of  it,  perfonning  the  duties  under  color  of  an 
appointment."  5  Wait,  Actions  &  Def.,  p.  7  ^  9;  Buckman  vs.  Ruggles, 
15  Mass.  180;  Com.  vs.  McCombs,  56  Penn.  et.  436;  State  vs.  Howe,  25 
Ohio  et.  5SS ;  Braidy  vs.  Theritt,  17  Kansas  468. 

Such  an  officer  cannot  be  dispossessed  by  a  third  person  whose  title 
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lie  clisputeB  until  the  latter  shall  first  try  the  disputed  ri^ht.    Brady  vs. 
Sweetland,  13  Kan.  41  j  Palmer  vs.  Foley,  45  How.  (N.  Y.)  110. 

The  law  of  Louisiana  has  provided  a  very  effective  and  summary 
remedy  by  which  persons  legally  entitled  to  assume  an  office,  when  op- 
posed by  a  de  facto  officer  in  x)ossession,  may  provoke  a  speedy  deter- 
mination of  their  right  and,  if  maintained,  the  prompt  dispossession 
and  ouster  of  the  usurping  holder.    Rev.  Stat.,  ^  2593  et  aeq. 

The  wliole  purpose  and  tenor  of  the  statute  conclusively  indicate  that 
the  proper  party  plaintiff  in  the  action  provided  is  tlie  pai-ty  claiming  the 
office  as  entitled  de  jure,  and  the  necessary  defendant  is  the  officer  de 
facto  who  holds  and  possesses  it  and  who  is  claimed  to  be  an  usurper 
and  intruder. 

The  contention  of  the  defendant  that  Guillotte,  who  is  the  actual  in- 
cumbent enjoying  possession  and  exercising  the  functions  of  the  office, 
is  bound  to  bring  the  action  of  ouster  against  defendant,  or  could  even 
be  listened  to  as  plaintiff  in  such  an  action,  unless  he  had  first  sur- 
rendered the  office  to  Poincy,  is  totally  untenable  and  inconsistent  with 
the  statute. 

The  case  of  Cramer  vs.  Brown,  2(5  Ann.  272,  relied  on  by  defendant, 
is  entirely  inapplicable,  because  the  statement  in  the  opinion  shows  that, 
though  the  plaintiff  therein  had  been  the  inior  incumbent,  the  defendant 
alleged  that  he  had  entered  upon  the  duties  of  the  office  witli  the  consent 
of  plaintiff  and  had  been  in  the  unmolested  exercise  thereof  from  Jujie 
IGth,  1873,  up  to  the  institution  of  the  suit }  so  that  it  was  an  acttion 
against  an  officer  de  facto,  and  should  properly  have  been  brouglit  under 
the  intrusion  act. 

In  all  suits  of  this  nature  which  have  coiut^  before  this  Court,  the 
defendant  has  always  been,  as  he  must  necessarily  be,  the  officer  de 
facto,  eitlier  by  prior  incumbencj^  or  by  successful  intrusion  into,  or 
usurpation  of,  the  office. 

The  object  of  the  present  action  is  not  to  oust  an  usurjier  or  intruder, 
hut  to  prevent  such  usurpation  or  intrusion  in  advance  of  judicial  de- 
termination of  the  disputed  right. 

We  carefully  abstain  from  any  expression  of  ojunion  upon  the 
disputed  title  to  this  office. 

We  sunply  hold  that  the  plaintiff  is  the  officer  dc  facto  in  actual  in- 
cumbency and  possession,  and  that,  if  he  be  an  usurper  and  intruder, 
the  plain  course  pointed  by  the  law  to  the  defendant  is  to  bring  his 
action  of  ouster,  wherein  his  right  nmy  be  recognized  and  enforced.  He 
cannot  take  the  law  in  his  own  hands  and,  with  the  assistance  of  others, 
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effect  a  practical  ouster  of  plaiiititf^  in  advance  of  judicial  settlement  of 
the  riglits  of  the  parties. 

Tlie  record  shows  tliat  plaintiff's  apprehension  of  disturbance}  is  Avell 
founded.  It  appears  on  the  face  of  the  pleadings  that  defendant  claimed 
the  right  to  enter  into  office  as  a  member  of  the  board,  and  that  the  re- 
maining members  of  the  board,  but  for  the  injunction,  would  have 
recognized  his  right  and  have  admitted  him  as  such  meml)er. 

Against  such  iU'tion,  we  think  the  i)laintiff  was  entitled  to  relief  by  in- 
junction, in  order  to  preserve  the  tttaiuft  quo  until  the  right  shall  l>e  ju- 
dicially determined,  which  is  the  extent  to  which  the  injunction  shtmld 

Abuse  of  this  remedy  by  officers  de  facto  will  he  guarded  against  by 
the  exercise  of  judicial  discretion,  which  would  refuse  injunction  unless 
serious  showing  of  apparent  right  were  made,  as  is  certainly  done  in 
this  case. 

In  his  reasons  for  judgment,  the  judge  a  quo,  to  s<mie  extent,  passes 
on  the  question  of  title,  and  his  judgment  is  defective  in  not  inserting 
the  limitation  just  mentioned  which  was  expressly  embodied  in  the 
relief  prayed  for.    In  this  respect  it  requises  amendment. 

It  is,  therefore,  ordered  and  decreed  that  tbe  judgment  appealed  from 
be  amended  by  reserving  the  right  of  defendant,  Poincy,  to  proceed 
judicially  for  the  establishment  of  his  claims,  and  by  limiting  the  in- 
junction to  endure  cmly  until  such  judicial  determination  in  his  favor  j 
and,  as  thus  amended,  tliat  it  be  now  aflirmed  ;  appellee  to  pay  costs  of 
appeal. 


41    838 

47  1201  No.  10,;342. 

47  ViOb 


41  a3«|  State   of  Loiisiana   vs.  W.   L.   Tisdale. 

sa  am 

41    888  1.    One  appearinp  as  a  witnosH  before  the  praiid  or  petit  jury  to  pive  his  testimony.  niui*t  be 

1100  calleil  and  his  t4>8timoiiy  heanl  whether  he  ha-s  l>e«  n  8uninioue<l  or  not— lience  »nch  person 

is  a  witnosH  within  the  intendment  of  ReAised  Statutes.  Section  880. 

2.  Tlie  best  judicial  authority  is  that  the  declaration  to  the  jury  that  they  are  the  ixidgen  of 
the  law,  must  he  followed  by  nu  explanatiou  of  tlie  sense  in  which  they  are  the  judj^es  of 
the  law  :  and  it  is  the  duty  of  the  judpe  to  give  them  a  knowlwlpe  of  the  law  applicable 
to  the  case. 

3.  It  is  well  settled  law  that  objections  to  the  qualifications  of  jur> -commisaionerH  must  be 
uTfred  in  the  preliminary  stages  of  the  trial,  and  cannot  be  heard  after  plea,  trial  and 
verdict. 

APPEAL  fi'om  the  Third  District  Court,  Parish  of  Union. 
Barksdale,  J, 
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Wtilter  H.  Rogers^  Attorney  General,  for  the  State,  Appellee. 


G,  II.  KUijt  and  J.  W,  Holhert  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkixs,  J.  The  defendant  waft  indicted  under  Section  880  of  the 
Revised  Statutes,  on  the  charge  of  having  intimidated  a  witness ;  and 
he  appeals  from  a  judgment,  and  sentence  to  imprisonment  of  one  year, 
at  hard  labor  in  the  penitentiary. 

The  indictment  avers  that  one  W.  L.  Tisdale  "  <iid  wilfully,  felonious- 
ly, and  by  threats  and  intimidation,  attempt  to  i)revent  one  James 
Oliver,  a  witness  for  the  State  in  the  case  of  State  of  Louisiana  vs.  L. 
A.  Kayes,  in  which  case  the  said  Kayes  was,  at  the  time,  charged  before 
the  grand  jury  •  ♦  with  an  assault  and  battery  on  James  Oliver, 
from  ap|)eaiing  and  testifying  as  a  witness  before  said  grand  jury,  ete." 

During  the  course  of  the  trial,  the  counsel  of  the  accused  requested 
three  special  charges  to  the  jury,  which  were  refused  ;  excepted  to  one 
charge  given  by  the  judge  ;  and,  after  the  defendant's  conviction,  made 
amotion  for  a  new  trial,  which  was  denied;  to  all  of  which  adverse 
rulings,  bills  of  exception  were  retained. 

I. 

The  first  charge  requested  was,  "  that  a  person  is  not  a  witness,  under 
Section  880,  of  the  Revised  Statutes  of  this  St;ite,  until  a  summon  has 
been  served  on  said  person,  to  appear  at  some  stage  of  a  criminal,  or 
civQ  trial  or  prosecution ;"  but  it  was  refused  by  the  judge,  on  the 
ground  that  *^  such  a  construction  of  the  statute  would  render  it  per- 
fectly nugatory  and  inoperative,  in  many  cases,  and,  besides,  would  be 
giving  the  st^itute  a  meaning  clearly  not  intended  by  the  law-maker." 

The  statute  declares  that  "  whoever  shall  be  convicted  of  bribery,  or 
attempting  to  bribe  any  witnesH  ;  or  by  any  force,  or  threat,  or  intimida- 
tion of  any  kind,  or  by  persuasion,  to  prevent  any  witness  in  a  criminal 
case,  in  any  of  the  sta/jes  of  prosecution,  from  making  the  oath  in  order 
to  obtain  a  warrant  of  arrest,  to  the  final  trial  inclusive,  from  appearing 
or  testifying  a«  a  witness,  shall  be  sentenced,  etc." 

The  construction  of  this  st4itute,  which  is  insisted  upon  by  the  defend- 
ant's counsel,  is  too  strained  and  technical,  and  the  reijuested  instruc- 
tion to  the  jury  was  properly  refused. 

While  it  is  true  that,  for  many  x>"n>oses,  in  the  course  of  judicial 
proceedings,  one  cannot  be  treated  as  a  witness,  until  he  has  been  regu- 
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larly  suniDioned,  it  does  iio«  follow  that  he  may  not  be  a  witness^  not- 
withstanding process  has  not  been  issued  for  his  attendance  as  such,  in 
a  given  case. 

For  instance,  one  cannot  be  attached  and  fined  for  non-attendance, 
until  a  summon  is  first  produced,  and  tlie  service  of  it  duly  proved. 

Until  a  summon  is  produced  and  due  proof  made  of  attendance  as  a 
witness,  one  cannot  obtain  a  certificate,  entitling  him  to  compensation 
for  services. 

Yet,  such  person  may  lie  called  and  sworn  as  a  witness,  and  his  testi- 
mony taken  in  a  case,  though  he  has  not  been  summoned. 

Indeed,  the  law  declares  that  'Mt  shall  be  the  dutif  of  all  courts  in  this 
State  to  call  and  hear  the  testimony  of  all  competent  wihiesses,  in  any 
case,  or  proceeding  in  open  court,  wh^n  the  witness  appears  to  give  testi- 
mony, whetJier  he  is  siibpansd  or  twt.^^    R.  S.  Sec.  3960. 

Thus,  it  is  affirmatively  declared  by  the  Legislature  that  one  appear- 
ing as  a  witness,  must  be  called,  and  his  testimony  heard,  whether  he 
has  been  summoned  or  not ;  hence  the  conclusion  is  perfectly  irresistible, 
that  such  a  person  is  a  witness  though  he  be  not  summoned  as  such. 
State  vs.  Diskin,  35  Ann.  48  j  State  vs.  Kam,  36  Ann.  153;  State  ex  rcL 
Wickliflfe  vs.  Judge, ;»  Ann.  847. 

Section  881  of  the  Revised  Statutes — the  one  succeeding  that  under 
which  the  accused  was  indicted — provides  that  "  any  icitncss  in  a  crimi- 
nal proci?eding,  in  any  of  its  stages  from  making  oath  t<o  obtain  a  war- 
rant of  arrest  to  the  final  trial  inclusive,  who  shall  fail  to  appear,  or 
give  evidence  when  Uffally  required  to  do  sOy  by  reason  of  being  bribed 
or  persuaded  not  to  do  so,  upon  due  conviction  thereof,  shall  be  sen- 
tenced to  imprisonment  at  hard  labor,  etc." 

It  will  be  observed  that  the  phrase  "when  legally  required  to  do  so," 
occuriing  in  this  section,  is  absent  from  the  one  preceding. 

The  reason,  to  our  minds,  is  obvious,  and  it  is,  that  the  Legislature 
intended  that  any  person  tampering  with,  bribing,  or  intimidating  a 
known  witness,  whether  summoned  as  such,  at  the  time,  or  not,  should 
be  punished ;  but,  that  such  witness,  who  should  yield  to  such  bribery, 
or  persuasion,  coidd  not  be  punished  therefor,  unless  he  was,  at  the 
time,  a  duly  summoned  witness.  This  distinction  is,  certainly,  a  proper 
one,  because  there  can  be  no  difference  to  the  person  tendering  the 
bribe,  or  resorting  to  the  intimidation,  whether  the  person  prevented 
from  t«stifjang  was  summoned  or  not,  as,  in  either  event,  the  evidence 
is  gotten  rid  of;  while,  on  the  other  hand,  the  person  bril^ed  or  per- 
suaded, being  duly  summoned  as  a  witness,  occupies  altogether  a  differ- 
ent position  from  the  one  he  occupied  before  he  was  summoned.    For 
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by  the  summons  it  is  made  known  to  liim  that  his  testimony  is  required 
by  the  court,  and  he  is  commanded  not  to  depai-t  under  the  penalty  of 
the  law.  If  lie  contravenes  that  command,  he  is  denounced  as  guilty  of 
a  penitentiary  offense — a  felony.  If  he  has  not  been  summoned,  he  may 
reasonably  infer  that  the  officers  of  justice  were  not  aware  of,  or  did  not 
require  his  testimony. 

The  present  case  aptly  illustrates  tlie  propriety  of  such  an  interpretii- 
tion  of  the  word  "  witness,"  as  coming  within  the  intendment  of  the 
Btatnte  in  question,  because  the  foregoing  quotation  from  the  indictment 
against  the  defendant  shows,  that  the  intimidated  witness,  James  Oliver, 
wa8  the  person  upon  whom  Kayes  had  committed  an  assault  and  bat- 
tery, and  was  the  prosecutor  of  tlie  defendant  in  State  vs.  Kayes,  pend- 
ing an  investigation  before  the  grand  jury. 

Under  such  circumstances,  Tisdale  must  have  known  that  the  finding 
of  the  grand  jury  greatly  depended  on  the  testimony  of  this  individual 
l)efore  that  body,  and  that,  by  intimidating  him,  and  preventing  him 
from  testifying  as  a  witness,  an  indictment  against  Kayes  might  be  pre- 
vented. Surely,  it  does  not  require  argument  to  demonstrate  that  the 
conduct  of  Tisdale  was  just  as  reprehensible  as  though  Oliver  had  been 
regnlarly  summoned  as  a  witness,  to  appear  before  tilie  grand  jury,  and 
that  to  Ids  knowledge.  The  effect  of  intimidation  in  either  case  is  just 
tlie  same ;  and  the  motwe  which  superinduced  it,  likewise,  tlie  same. 

Evidently  the  Legislature  intended  to  prevent  and  suppress  svrh  prac- 
tices, and  imposed  severe  penalties  upon  those  violating  its  behest  5  and 
we  deem  it  our  imperative  duty  to  rigorously  enforce  them.  We  ap- 
prove the  ruling  of  the  trial  judge, 

II. 

The  second  charge  requested  was  "  that  the  jury  were  the  exclusive 
judges  of  the  law.  Section  880  of  the  Revised  Statutes  of  this  State,  un- 
der which  the  defendant  is  charged  as  well  as  of  the  evidence."  It  was 
refuseil,  for  the  following  reasons,  viz : 

"  Tlie  court  had  already  read  Section  880  R.  S.  to  the  jury  and  had 
cliarged  them  that  they  were  the  judges  of  the  law  and  the  evidence, 
after  being  charged  by  tlie  court  as  to  the  law  applicable  to  the  case. 

"  Besides,  juries  are  not  the  exclusive  judges  of  the  law,  in  the  sense 
counsel  desired  the" court  to  charge;  and  the  charge  asked  would  only 
have  tended  to  confuse  the  jury,  if  given  after  the  court  had  fully  ex- 
plained to  the  jury  the  sense  in  which  they  were  judges  of  the  law, 
M  had  be^n  done  in  this  case,  and  defendant  had  not  excepted  thereto." 

Counsel  for  the  accused  qites  in  his  brief,  as  supporting  his  objection 
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and  exception  to  tlie  judge's  declination  to  charge  the  jury  as  he  re- 
quested, State  vs.  Ford,  37  Ann.  465,  and  State  vs.  Johnson,  30  Ann, 
905.  It  appears  to  us  that  they  couhl  liave  been  more  appropriately 
cited  in  support  of  the  judge's  ruling. 

In  the  latter  case  the  court  sa  id  : 

"  It  is  not  correct  to  tell  a  jury  that  they  are  the  judges  of  the  law, 
without  explaining  the  modified  sense  in  which  alone  they  are  so.  It  is 
not,  and  never  has  been,  within  the  province  of  a  jury  to  decide  what 
the  law  of  a  case  is.  Except  in  periods,  when -revolutionary  passions 
dominated  men's  judgments,  a  jury  has  never  been  supposed  to  have 
the  legal  right  to  disregard  the  law  pronounced  by  the  court  to  them." 

In  the  former,  after  quoting  Article  168  of  the  Constitution,  the  Court 
said: 

"  In  formulating  this  familiar  rule  of  criminal  law,  the  framers  of  the 
Constitution  did  not  purport  to  announce  a  new,  or  unknown  doctrine. 
They  merely  proposed  to  incorporate  into  the  organic  law  a  principle 
which  had  been  steadily  'enforced  in  our  criminal  jurisprudence  since 
the  dawn  of  its  existence.  State  vs.  Johnson  recently  decided.  The 
best  judicial  authority  is  that  the  declaration  to  the  jury  that  they  are 
the  judges  of  the  law  and  of  the  facts  must  be  followed  by  an  explana- 
tion similar  to  that  contained  in  the  charge  now  under  consideration." 

We  have  quoted  from  these  two  leading  opinions,  the  foregoing  ex- 
tracts, because  we  deem  it  of  importance  that  the  principles  announced 
should  be  constantly  borne  in  mind,  and  given  to  juries  in  criminal 
trials  as  a  sound  exposition  of  law. 

The  trial  judge  seems  to  have  been  mindful  of  them,  and  was  not 
guilty  of  any  error  in  ruling  as  he  did.  State  vs.  Matthews,  38  Ann. 
795 ;  State  vs.  Cole,  38  Ann.  843. 

III. 

The  third  charge  requested  was  that  **the  jury  were  the  exclusive 
judges  of  what  is  meant  or  intended  by  the  word  ^  witness,'  in  Section 
880  of  the  Revised  Statutes  of  the  State  of  Louisiana." 

The  judge  a  qiio  assigned  as  a  reason  why  he  declined  to  charge  the 
jury  as  requested,  that  "the  court  had  already  charged  the  jury  as  to 
whom  werie  witnesses  as  contemplated  by  the  section  referred  to,  and  that 
they  (the  jury)  were  judges  of  tlie  law  after  being  charged  by  the  court  as 
to  ivliat  the  law  is;  and  defendant  had  not  excepti^l  to  this  charge." 

It  has  often  been  decided  that  *'  when  an  instruction  to  a  jury  appears 
misleading,  it  should  be  excei)ted  to  at  the  time,  in  order  to  give  the 
court  below  an  opportunity  to  correct  the  erroneous  instruction."  9  Ann. 
210  J  10  Ann.  458;  ;M  Ann.  105;  35  Ann.  543 ;  37  Ann.  51,  77. 
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The  law  provides  that  "in  charging  the  jury  in  criminal  cases,  the 
judge  must  limit  himself  to  giving  them  a  knowleihje  of  the  law  applicable 
to  Uie  ease:'    R.  S.,  Section  1936. 

If,  as  the  judge  certifies,  he  "  had  already  charged  tlie  jury  a«  to  whom 
were  witnesses  as  contemplated  by  the  section  referred  to,"  he  had  only 
given  "them  a  knowledge  of  the  law  applicable  to  the  case,"  as  he  was 
required  to  do ;  and,  if  in  giving  tliem  the  instructions  he  did,  he  com- 
mitted an  error  it  cannot  be  remedied  by  an  application  for  a  different 
charge  at  a  subsequent  stage  of  the  proceedings.     St^tc  vs.  Jones,  36 

Ann.  204. 

IV. 

Counsel  for  defendant  excepted  to  a  portion  of  the  judge's  instruction 
to  the  jury,  and  which  he  states,  in  his  bill  of  exceptions,  to  have  been 
as  follows,  viz : 

"I  charge  you,  gentlemen  of  the  jury,  not  to  consider  any  statement 
made  by  the  counsel  for  the  defendant  which  is  not  supported  by  the 
sworn  testimony  given  in  before  you." 

The  trial  judge  certifies  that  "  tlie  court  did  not  cliarge  as  stated 
above,  by  counsel  in  preparing  this  bill."  He  then  proceeds  to  make  a 
statement,  giving,  in  substance,  what  he  said  to  tlie  jury  on  this  ques- 
tion.    He  says : 

"  The  charge  which  defendant  except4?d  to,  was  given,  as  nearly  as 
now  remembered,  in  the  following  words — that  the  jury  were  to  decide 
as  to  whether  the  defendant  was  guilty,  or  not  guilty — that,  in  coming 
to  a  conclusion  on  this  issue,  they  could  not  consider  any  statement  of 
fact  made  by  cmtnsel  in  argument,  which  was  not  supported  by  evidence 
adduced  on  the  trial,  but  must,  under  their  oaths,  consider  the  law  as 
given  in  charge  by  the  court,  and  the  evidence  adduced,  and  rehearsed 
and  read  in  their  hearing.!' 

As  we  have  frequently  decided,  when  there  is  a  difference  of  opinion 
between  counsel  and  tlie  trial  judge,  appertaining  to  any  question  of 
fact  occurring  in  the  course  of  the  trial,  and  the  evidence  has  not  been 
reduced  to  writing,  and  brought  up  in  the  transcript,  we  are  bound  to 
accept  the  version  of  the  judge.  Adhering  to  this  rule,  the  alleged 
discrimination  of  the  judge  against  counsel  for  defendant  disappears, 
as  the  certificate  states  that  reference  was  made  in  his  charge  to 
** counsel"  in  general  t<*rm8,  and  that  it  was  not  restricted  in  its  appli- 
cation to  the  counsel  of  the  defendant. 

The  burden  of  defendant's  counsers  complaint  of  this  charge  is,  as 
will  appear  from  his  brief,  page  3,  viz : 

"  This  charge  is  too  restrictive,  and  is  not  borne  out  by  any  law,  cus- 
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torn  or  usa^e ;  it  is  an  infringement  of  the  rights  of  tlie  accused  awarded 
him  by  tlie  plain  provisions  of  the  Constitution.  It  restricts  tlie  con- 
sideration by  tlie  jury  of  the  statements  of  counsel  for  the  accused, 
while  it  leaves  them  unti*ammelled  in  considering  statements  made  by 
the  counsel  for  the  State,  though  they  wander  far  and  wide  from  the 
record  and  misstate  the  sworn  testimony  in  the  case;  This  charge  was 
injurious  to  the  accused,  and  should  not  have  been  given." 

Under  this  phase  of  the  question,  there  is  no  weU  grounded  objection 

to  the  charge. 

V. 

The  defendant's  next  bill  of  exception  relates  to  the  refusal  of  the  trial 
judge  to  grant  him  a  ncAV  trial,  the  grounds  for  which  are  that  the  jury- 
commissioners  wlio  drew  the  venire  were  not  the  legal  jury-commission- 
ers, and  that  said  commissioners  faik^d  to  take  the  special  oath  ret^uired 
of  them  by  law. 

Nothing  appears  from  the  record,  of  any  objection  having  been  urged 
on  this  score,  in  the  preliminary  stages  of  the  trial ;  in  fact,  an  affidavit 
was  made  by  the  defendant,  and  by  his  counsel,  that  they  did  not  know 
of  the  want  of  capacity  of  the  jury-commissioners,  until  since^  the  trial 
and  verdict.  The  counsel  insist  that  this  complaint  is  well-founded, 
and  is  a  matter  of  substance  and  that  their  objections  maybe  urged  after 
verdict,  and  by  motion  for  a  new  trial,  citing:  State  vs.  Whitington,  i}3 
Ann.  140:i;  State  vs.  Watson,  34  Ann. 669;  State  vs.  Thomas, :i5  Ann.  24. 

Neither  of  those  caw»s  present  the  <|u<»stion  we  have  here.  Two  of 
them  appertain  to  tlu^  want  of  qualitications  of  jurors,  and  the  other  to. 
the  unauthorized  appointment  of  one  not  a  juror,  and  whose  name  did 
not  appear  on  the  venire,  as  clerk  of  the  grand  jury,  tipon  suit-able 
affiidavit  the  defendant  was  permitted  to  take  advantage  of  such  ob- 
jection by  wa3'  of  a  motion  in  arrest  of  judgment,  not  by  way  of  an 
a]>plication  for  a  new  trial.  The  want  of  capacity  of  the  jury-commis- 
sioners assigned,  is  matter  of  record,  and  by  the  exercise  of  any  sort  of 
diligence,  defendant  eonUl  have  known  it  before  he  went  to  trial. 

In  State  vs.  Washington,  33  Ann.  896,  tliis  Court  said  that  **  such  ob- 
jection, urged  only  after  plea  and  trial,  and  motion  for  new  trial,  conies 
too  late.  It  is  well  settled  law,  that  objections  to  the  qualifications  of 
jury-conunissioners  *  *  must  be  urged  in  the  ]»relimin.ary  stages  of 
the  trial,  and  cannot  be  heard  after  plea,  trial  and  verdict."  State  vs. 
Jackson,  36  Ann.  96;  State  vs.  Watson,  31  Ann.  379;  St4ite  vs.  Miles, 
ilK  825. 

We  are  not  sjitisfied  with  defendant's  simple  denial  under  oath  that 
h(^  did  not  know  of  the  disqualifications  of  the  connnissioners  until  after 
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trial  aud  verdict.  If,  upon  such  a  simple  and  qualified  averment,  an 
accused  person  may  escape  the  consequences  of  conviction,  the  riglit  of 
the  State  to  enforce  punishment,  is  held  by  a  feeble  tenure,  indeed. 

We  liave  examined  all  the  complaints  of  the  defendant,  and  feel 
assured  that  none  of  them  are  meritorious. 

Judgment  affirmed. 


No.  10,332. 


The  State  of  Louisiana  vs.  Eugene  Brown. 

It  18  well  settled  that  wherever  thei-e  is  a  change  in  phraseology'  and  a  word  not  in  the  Statute 
is  sabstitnted  in  the  indictmeDt  for  one  that  is,  and  the  woi-d  thus  snhstltutod  is  equiv- 
alent  to  the  word  used  in  the  Statute,  or  is  of  more  extensive  signification  than  it,  and  in- 
cludes it,  the  indictment  will  be  sufficient. 

In  an  indictment  for  inflicting  a  wound  less  than  mayhem,  with  a  dangerous  weapon,  the  char-~^<^~  345 
act«r  of  the  weapon  is  a  fact  to  he  determinc<l  by  the  jury.  Rulings  in  cases  of  Stat«  vs.  112  344 
Jacobs,  10  Ann.  141 ;  State  vs.  Scott,  39  Ann.  943.  [41     345I 
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APPEAL  from  the  Criminal  District  Court  for  tlie  Parish  of  Orleans^ 
Baker,  J. 


W,  H.  Bogers,  Attorney  General,   and   C.  11,    Luzenhcry,    District 
Attorney,  for  the  State,  Appellee. 


Jas,  C,  Wall'erf  Amicus  Curice. 


The  opinion  of  the  Court  was  delivered  by 

MoEneky,  J.  The  accused  was  indicted  and  convicted  for  inflicting 
a  wound  less  than  mayhem  and  sentenced  to  imiirisonment  at  hard 
labor  for  two  years. 

The  information  charged  that  he  "did  wantonly  and  maliciously,  with 
a  dangerous  weapon,  to.wit,  a  knife,  feloniously  inflict  a  wound  less  than 
mayhem." 

The  record  contains  no  bill  of  exception,  assignment  of  errors,  or 
motion  of  any  kind. 

Our  attention,  however,  is  called  in  ths  brief  of  counsel  for  the 
accused  to  alleged  defects  apparent  on  the  face  of  tlis  record. 

These  are  the  use  of  the  word  *^ wantonly"  instead  of  "wilfully," 
found  in  the  statute,  and  the  word  "knife,"  instead  of  "bowie,  dirk 
knife,"  etc.,  as  employed  in  Sec.  932,  R.  S.,  to  describe  a  concealed 
weapon. 
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It  i8  well  rtettled  tJiat  whorcvor  tliore  is  a  cliange  iiiacie  of  i)lirasc^ology 
and  a  word  not  in  tlie  statu <^o  is  substituted  in  the  indictment  for  on<* 
that  is,  and  the  word  thus  substituted  is  equivalent  to  tlie  word  used  in 
the  statute,  or  is  of  more  extensive  si,i;niti<*ntioii  than  it,  and  includes  it, 
the  indictment  will  be  Rufiicient. 

Wanton  is  of  greater  signiticance  than  wilfull  and  includes  it  in  its 
meaning.     Wharton,  jmr.  87(>,  (Jth  ed.;   State  vs.  Williams,  :^2  Ann.  SSo. 

The  statute,  does  not  describe  any  i»articular  kind  of  weapon  as  dan- 
gerous, and  the  chara<*ter  of  the  weapon  is  a  fact  to  be  determined  by 
the  jury.  Section  932  of  the  Revised  Statutes,  in  which  tlie  offense  is 
carrying  a  weapon  concealed,  descril>es  the  weaiion,  and  the  designatii)n 
of  the  weajmn  applies  exclusively  to  the  crime  denounc<»d  in  that  sec- 
tion. The  words  *^or  any  other  dangerous  weapon,"  f<»llowing  imme- 
diat^ely  the  kind  of  weapons  declared  to  be  dangerous,  refer  to  other 
weapons  not  included  in  the  description,  but  of  the  same  class. 

In  State  vs.  Nelson,  38  Ann.  942,  the  law  as  stated,  applies  exclusively 
to  the  offense  in  Sec.  932  K.  S.,  and  can  have  no  reference  to  cither  sec- 
tions of  the  Revised  Statutes  in  which  the  use  of  a  dangerous  weapon  in 
inflicting  wounds  is  made  an  offense,  because  in  those  sections  there  is 
no. description  of  a  dangerous  weapon.  I1i(»  grievance  of  the  offense  in 
them  is  the  iniiicting  of  the  wound  less  than  mayhem,  the  stiibbing, 
cutting  and  thrusting,  and  it  nmy  be  irvll  left  to  the  jury  U>  determine 
the  dangerous  character  of  the  weapon  with  which  the  wound  is 
inflictiMl. 

The  question  raised  by  the  defense  is  not  an  open  one.  It  has  been 
definitely  and  finally  settled  in  the  case  of  State  vs.  Jacobs,  Ifl  Ann. 
J 41,  and  State  vs.  Scott,  39  Ann.  943. 

Judgment  and  sentence  affirmed. 


No.   1(),.T>2. 
The   Statk  of  Lf>risiA\A    vs.   Latkent   Pi  jo. 

Tlic  apiM»llate  jiirirtdirtioii  of  the  Supn-mo  Court  in  criminal  <a.se8,  does  not  oxtwitl  to 
queHtiou8  of  fact  touchin*:?  tin-  <;uilt  or  innocence  of  the  accuHed ;  l>nt  Ls  restricted  to 
qiiestionH  of  law.  ' 

That  court,  cannot  review  the  action  of  a  trial  Jnil'je  determining  a  motion  for  a  ne\*-' trial, 
gitmn<led  on  questiouH  of  fact  jind  relating?  to  rulingrt  made  diirinji  the  trial,  to  which  no 
hill  wa.s  reserved. 

Neither  can  it  review  such  action,  althoiifih  a  hill  he  taken  to  the  refusal  of  the  judge  to  hear 
irrelevant  testimony,  in  support  of  such  mution  for  a  new  trial,  when,  had  the  testimony 
heen  heaixl  and  the  motion  denied,  it  would  not  have  had  the  right  or  jMiwer  to  inquire 
into  the  8utliciency  of  the  fact,s  proved  to  justify  the  granting  of  a  new  trial. 
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All  iiniiit«Ddeil  su't  derives  its  character  Trom  the  int^^nded  crime.    The  orij^iiml  inaiiciouA 
intent  affects*  lM>th.    A  verdict  and  Hentence  i;i  sueli  case  im  a  bar  to  further  pruaenition. 

APPEAL  from  the  Fourteonth  District  Court,  Parisli  of  CaU'iiKJeii. 
Reati,  J. 


Walter  IT,  RotfcrSj  Attoruoy  General,  and  J.  C,  (iihhft,  District  At- 
torney, for  tlie  State,  Appellee. 


Fonrnet  d;  Pujo  for  Defendant  and  Appc^llant. 


The  opinion  of  the  Conrt  was  delivered  by 

BEKMroKZ,  C.  J.  The  defendant  was  prosecuted  for  shooting  with 
intent  to  murder,  and  on  conviction,  was  sent/enced  to  twenty-one  years 
imprisonient  at  hard  labor.     He  appeals  from  the  verdict  and  sent^^nce. 

The  record  contains  a  motion  for  a  new  trial  and  a  bill  of  exception. 

The  former  is  based  on  the  ground  that  the  verdict  is  contrary  to  law 
and  evidence. 

It  states  a  discrepancy  between  the  matters  charged  and  those  proved ; 
it  ri'lates  to  evidence  wliich  is  alleged  to  have  illegally  gone  to  the  jury 
and  charges  that  the  verdict  rendered,  would  be  no  bar  to  further  prose- 
cution. The  whole  complaint,  after  all,  is  that  the  defendant  was  in- 
dicted for  shooting  at  Rose  Williams  rt /iVi»  Pujo,  named  in  the  indictment, 
while  the  facts  show  that  he  intended  to  shoot  and  did  shoot  at  another, 
not  named  in  the  bill. 

When  the  motion  for  a  new  tiial  came  up  for  hearing,  the  defendant 
offered  testimony  in  support  thereof;  but  the  same  was,  on  the  objection 
of  the  District  Attorney,  not  admitted. 

For  so  ruling,  the  dictrict  judge  states : 

That  the  object  to  be  estiiblislied  by  the  ^ntn esses  was  not  a  proper 
subject  for  inqiury ;  that  one  juror  could  not  know  the  reasons  for  the 
verdict  of  another,  and  that  if  the  shooting  at  another  person  is  a  sepa- 
rate crime,  this  should  not  operat>(}  as  a  bar,  and  if  it  is  the  same,  the 
verdict  is  full  bar. 

It  is  clear  that  it  is  impossible  for  this  Court  to  determine  whether  the 
district  judge  ruled  correctly  or  not,  as  it  has  no  jurisdiction  over  the 
facts  submitted  to  the  jury,  touching  the  guilt  or  innocence  of  the  ac- 
cnsi'd,  and  as  the  ndings  of  the  district  judge  on  questions  of  evidence 
aris4'n  during  the  course  of  the  trial  are  not  presented  in  the  ])roper  form. 

The  bill  of  exception  is  taken  to  the  refusal  of  the  district  judge  to 
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liear  testimony  in  support  of  the  motion  for  a  new  trial,  which  lie  con- 
sidered irrelevant. 

Had  the  witnesses  been  heard  and  liad  the  judge,  notwitliRtandiiig 
their  testimony,  refused  the  new  trial,  we  would  have  had  no  autliority 
to  review  hi6  finding,  for  the  reason  that  tlie  matters  at  issue  involved 
questions  of  fact. 

The  trial  judge  correctly  refused  to  hear  the  testimonj',  for  the  reason 
that,  had  it  been  received,  tlie  defendant  would  liave  been  as  guilty  for 
shooting  as  he  says  he  did,  as  for  shooting  as  he  is  charged  to  have 
done.    Wharton  Cr.  L.  1346;  StAte  vs.  L.  Vines,  34  Ann.  1079. 

The  verdict  of  guilty  and  the  sentence  on  it,  would  be  a  bar  t-o  further 
prosecution. 

Judgment  affirmed. 
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Heirs  of  Gee  vs.  G.  W.  Thompson  and  A.  H.  Bikns. 

Heirs  of  Gee  and  Saunoeus  vs.  G.  W.  Thompson  — A.  H.  Burns, 

Third  Opponent. 

Heirs  of  Gee  and  Saunders  vs.  A.  H.  Bi  kns,  Garnish ek. 


consolidated. 


Tlie  hnsband  may  become  a  creditor  of  the  community  for  amomit8  of  his  separate  (nads 

invested  for  the  benefit  of  the  community. 
At  the  dissolntion  of  the  community  tho  hiiBbantrs  judj^iiient  oi'edit4>rH  may  <;Iaiin  all  the 

rights  and  credits  accruing  to  him  from  the  commniiity. 
The  heirs  and  legatees  of  the  wife,  If  they  accept  the  community,  will  become  liable  for  tho 

debts  of  the  sane  to  the  extent  of  their  shared  tlien*in. 
To  entitle  the  husband  to  claim  as  a  creditor  of  the  community,  tbe  law  demands  nubstantial 

proof  that  the  amounts  were  actually  invested  by  him  in  the  commuiiity. 
It  is  not  sufficient  to  prove  that  during  the  marriage  the  hnsband  rtH-eivtHl  large  amonntA  of 

separate  funds,  if  it  appears  that  he  spent  a  portion  for  his  own  pleasurt^  and  convenience 

and  those  of  his  wife ;  that  he  lost  another  portion  l)y  unfortunate  loans,  or  by  {nvcHtment 

in  securities  which  he  afterwards  disposed  of. 

APPEAL  from  tlie  Eleventh  District  Court,  Parish  of  Natchitoches. 
Fiersotif  J. 


Scarborough  cD  Cancer  for  Plaintiffs  and  ApiJellants. 
Jack  (&  Dismukes  contra. 
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The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  transcript  in  this  appeal  contains  the  proceedings  of 
a  conglomeration  of  six  distinct  suits  which  were  consolidated  for  trial 
in  the  District  Court  for  the  alleged  convenience  of  the  numerous 
parties  thereto  and  of  their  counsel,  but,  as  it  happens  to  the  great 
inconvenience  of  the  Appellate  Court,  whose  labors  have  thus  been  in- 
creascHl  to  an  intolerable  degree,  we,  therefore,  desire  to  be  understood 
as  discountenancing  such  a  mode  of  proceeding.  These  numerous  suits 
were  not  between  the  sjune  parties,  or  parties  in  the  same  capacity,  and 
rested  on  different  and  varied  causes  of  action. 

Fortunately  for  the  court  and  other  litigants  having  business  before  it, 
the  appeal  has  been  abandoned  in  three  of  the  cases  thus  cumulated, 
and  our  labors  have  thereby  been  confined  to  the  examination  of  three 
of  the  aforesaid  suits,  as  enumerated  in  the  title  of  this  opinion. 


The  first  of  these  suits  is  an  action  for  damages  on  an  iigunction  bond 
against  G.  W.  Thompson  as  principal  and  A.  H.  Burns  as  surety. 

It  grows  out  of  the  following  facts  and  proceedings : 

In  the  matter  of  **The  succession  of  B.  L.  Saunders  on  opposition  of 
Saunders  Heirs  and  Gee  Heirs,"  this  court  rendered  a  judgment, 
reported  in  37  Ann.*,  p.  769,  against  G.  W.  Thompson,  in  favor  of  the 
Iieirs  of  Saunders,  in  the  sum  of  $3444  44,  and  in  favor  of  the  heirs  of 
Gee  for  legal  interest  on  that  sum  from  June  17,  1874,  to  the  death  of 
Hannah  P.  Gee,  who  had  been  the  usufructuary  of  the  fund  due  to  the 
Saunders  heirs. 

Execution  of  that  judgment  haWng  been  issued  at  the  instance  of  the 
Gee  heirs,  Thompson  sued  out  an  injunction  on  certain  grounds,  which 
were  held  untenable  by  this  court  in  the  case  entitled:  "State  ex  rel. 
Heirs  of  Gee  vs.  Drew  Judge,"  reported  in  the  38th  of  Annuals,  p.  274. 
Under  the  effect  of  that  judgment  the  injunction  fell,  and  the  seizing 
creditors  then  brought  the  present  suit  for  damages,  which  resulted  in  a 
judgment  in  tlieir  favor  for  the  sum  of  $324  12.  In  this  court  they  have 
prayed  for  an  increase  of  the  allowance  in  their  fovor  up  to  $366  52. 

Appellant*'  counsel  have  been  utterly  reticent,  both  in  oral  argument 
and  in  their  brief,  on  the  subject  of  that  suit,  thus  leaving  but  one  ques- 
tion open  for  discussion ;  and  that  presents  appellee's  demand  for  an  in- 
crease of  the  judgment  in  their  favor.  The  district  judge  allowed  as 
damages  the  actual  losses  sustained  by  the  seizing  creditors,  with  interest 
of  10  per  cent  per  annum  on  the  amount  of  the  execution  enjoined, 
which  was  $1614  58. 
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Ai)pelloe's  contention  on  appeal  is  that,  nnclertlie  i)rovision8  of  Article 
3()4  of  the  Code  of  Practice,  tliey  are  entitled  to  interest  of  10  pt^r  cent 
per  annmn  on  the  anionnt  of  their  execntion,  for  three  months  and  five 
days,  and  damages  of  20  i)er  cent  on  the  same,  which,  togetlier,  would 
foot  up  $365  52.  As  it  appears  from  the  decision  of  tliis  court,  in  38 
Ann.  274,  that  tlie  proceedings  instituted  by  Thompson  were  a  reprehen- 
sible abuse  of  the  remedy  of  injunction,  we  think  that  the  c<»nt<?ntion  of 
appellees  is  well  founded,  and  we  shall,  therefore,  allow  them  the  increase 
which  they  request  at  our  hands. 

II. 

As  tlie  two  other  suits  involve  issues  closely  blended  together  and  present 
the  combined  and  continued  efforts  of  the  heirs  of  Gee  and  of  Saunders 
to  recover  on  the  judgment  rendered  in  their  favor  jointly  in  the  case  of 
the  succession  of  B.  L.  Saunders,  87  Ann.  769,  we  slmll,  as  did  the  dis- 
trict judge,  treat  them  together  and  dispose  of  both  in  the  same  decree. 
AVhile  the  litigation  between  Thonpson  and  these  parties  was  progress- 
ing, Mrs.  Sallie  11.  Burns,  wife  of  G.  AV.  Thompson,  brought  suit  against 
him  for  the  recovery  of  her  paraphernal  funds,  and  for  the  dissolution  of 
the  community  j  in  which  the  heirs  of  Gee  and  of  Saunders  intervened 
for  the  purpo.se  of  protecting  their  rights  as  judgment  crediU>rs  of 
Thompson.  That  litigation,  which  is  reported  nnder  the  title  of 
*^  Burns  vs.  Th<nnpson,"  in  tlie  39th  of  Annual,  p.  377,  result<?d  in  a 
judgment  in  favor  of  the  wife  for  $1972  24  for  her  paraphernal  funds, 
with  recogniti<m  of  a  legal  iiiortgage,  dissolved  the  connnunity  between 
the  spouses,  and  reserved  the  right  of  the  wife  to  claim  against  her  hus- 
band such  additional  sums  as  he  might  have  received  for  her  out  of  the 
succession  of  one  of  her  sisters. 

Shortly  thereafter  Mrs.  Thompson  died  without  issue,  leaving  a  will 
by  which  she  instituted  her  brother,  A.  H.  Burns,  the  appellant  herein, 
as  universal  legatee.  Having  accepted  the  legacy.  Burns  made  himself 
a  party  by  third  opposition  to  the  litigation  pending  between  Thompson 
and  his  judgment  creditors.  His  main  contention  was  his  alleged 
superior  mortgage  to  secure  the  amount  of  his  sister's  paraphernal 
funds  as  i-ecognized  by  our  decree  in  the  case  of  **  Burns  vs.  Th<mip- 
son,"  39  Ann.  377,  together  with  an  additional  sum  of  $1611  H7,  under 
the  reser\'ation  made  in  her  favor  in  our  decree.  It  is  conceded  by  ap- 
pellees that  the  siim  total  of  Mrs.  Thompson's  paraphernal  funds, 
received  by  her  husband,  would  thus  be  footed  up  to  $3584  11.  But  the 
priority  of  mortgage  claimed  is  denied  for  reasons  to  be  hereinafter  cou- 
sidei-ed. 
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Tlierte  arc  the  Ihsuos  pre.Heiited  in  tlie  wcond  of  tlie  above  entitled 
etiiiseH. 

The  third  suit  is  an  action  l>y  aiipcUees  a<^ainst  Burns  as  garnishee, 
and  it  involves  tlie  contention  that  the  indebtedness  of  the  community 
to  Thompson  largely  exceeds  the  amount  of  tlie  wife's  paraphernal  funds 
jis  judicially  determined,  and  that  the  share  of  the  community  accruing 
t4)  the  legatee  aft4»r  sjitisfaction  of  the  amount  due  to  the  deceased,  was 
liable  t-o  Thompson  and  incidentally  to  his  jn<lgnient  creditors  for  the 
excess  in  his  favor  under  a  proper  liquidation  of  the  community. 

The  district  judge  [found  that  Hums,  tlie  ai)i)ellaiit,  had  accepted  the 
community  as  well  as  the  succession  of  his  sister  as  unconditional  heir  j 
fience  he  ruled  against  him  on  his  third  opposition  for  superiority  of 
mortgage;  and  he  held  him  a  debtor  to  the  community  in  the  sum  of 
$3082  94,  to  be  paid  out  of  the  proceeds  of  the  community  then  under 
seizure. 

These  are  the  two  decrees  which  we  must  now  review.  But  they  are 
deiHMiding  upon  issues  closely  blended  together,  and  hence  they  can  be 
controlled  by  the  same  consid(»rations. 

The  agreement  of  counsel  for  the  consolidation  of  the  cases  in  the 
transcript  contains  the  following  stipulation  : 

**  That  all  objections  to  ithe  mode  of  proceeding  shall  be  and  are 
hereby  waived,  and  said  cases  slnill  be  submitted  to  the  court  as  a 
matter  of  account  to  be  li(iuidated." 

We  shall,  therefore,  treat  the  two  cases  as  presenting  but  one  issue, 
which  involves  the  proper  licpiidation  of.  the  community  once  existing 
between  (t.  W.  Thompscm  and  Sallie  E.  Burns,  his  wife. 

The  solution  of  the -case  involves  the  discussion  of  three  propositicms, 
which  are  as  follows : 

1.  The  right  of  Thcmipson's  creditors  to  enforce  their  judgment 
against  any  balance  which  may  Iw  found  in  his  favor  in  the  liquidati<m 
of  the  com m unity. 

2.  Whether  Burns  has  or  not  accept<*d  the  succession  and  the  com- 
munity of  the  deceased  as  an  unconditional  heir. 

.*!.  To  as<*ertHin  whether  Thomi>son  is  a  creditor  of  the  community. 

I. 

Under  the  s<^ttled  jurisprudence  of  the  State  it  is  undeniable  that  the 
husband  may  bec<mie  a  creditor  of  the  community  for  any  amount  of 
his  sc'parate  funds  actually  invested  by  him  for  the  benefit  of  the  com- 
munity; and  that  at  the  liquidation  thereof  he  is  entitled  to  be  reim- 
bursed all  such  sums.     Denegre  vs.  Denegre,  30  Ann.  275  ;  KSuccessiou 
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of  Merrick,  35  Ann.  296  j  Succession  of  Boyer,  3G  Ann.  501>;  Bartoli  vs. 
Hn^iouard,  89  Ann.  411. 

And  it  has  been  held  on  ahnudant  authonty  that  the  husband,  as  such 
creditor,  **is  entitled,  like  any  other  creditor,  to  have  the  coniniunity 
Ijroperty  sold  in  witisfaction  thereof,  Jbi  order  that  the  residue,  if  any 
remaining  in  connnon,  may  be  ascertained."  Succession  of  ^lerrick,  35 
Ann.  297. 

Now  it  is  an  elementary  proiiosition,  needing  no  support  by  authority 
or  even  by  argument  at  this  stage  <^f  judicial  hist-ory,  that  the  judgment 
creditors  of  an  insolvent  can  claim  all  of  his  available  means  and 
resources  not  exempt  from  seizure  by  law,  and  that  to  reach  the  same 
they  are  legally  authorized  to  exercise  all  the  rights  and  to  judicially 
urge  all  the  claims  and  demands  which  he  himself  could  do  in  his  own 
behalf. 

Hence  we  conclude  and  we  hold  tiiat  the  judicial  standing  of  appellees 
in  this  case  to  claim  all  that  may  accrue  to  Thompson  as  a  civditor  of 
the  community  heretofore  existing  between  his  wife  «and  hhnself,  is  un- 
assailable. 

We  have  been  at  great  pains,  at  the  cost  of  tedious  labor,  to  examine 
the  almost  innumerable  authorities  which  appellant's  counsel  submit  on 
this  point. 

But  they  have  no  bearing  on  the  two  propositions  which  underlie  the 
right  of  action  clai:ned  by  appellees  in  this  case. 

Appellant's  proposition  is  that  ^*in  no  case,  and  under  no  form  of 
action,  can  an  antenuptial  creditor  of  the  husband  be  allowed  to 
provoke  a  liquidation  and  settlement  of  the  affairs  of  the  conjugal  part- 
nership with  the  view  and  to  the  end  of  ultinuitely  subjecting  the  com- 
munity interest  of  the  wife  to  the  x)«yment  of  his  debt." 

If  such  was  the  nature  of  the  case  before  us,  there  would  be  no  room 
for  discussion  under  t-extual  provisions  of  the  code.  But  there  is  no  at- 
temi)t  here  to  subject  the  community  interest  of  the  wife  to  the  payment 
of  the  husband's  debts  contracted  before  his  maiTiage. 

The  object  sought  is  to  ascertain  whether  the  community  is  indebted 
to  the  liusband,*and  to  claim  therefrom  the  amounts  which  may  be  due 
to  him,  and  to  subject  these,  his  property,  to  the  payment  of  liis  debt 
contracted  before  marriage. 

II. 

On  the  second  point  of  discussion  we  are  convinced,  with  the  district 
judge,  from  the  record,  that  Burns  has  accepted  the  succession  of  his 
sister  as  an  unconditional  lieir,  and  that,  by  Ids  judicial  declaratioDs, 
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and  by  other  acts,  lie  lias  evinced  ]ii«  nnniistukable  intention  of  accepting 
tlie  community  Iiitherto  existing  between  these  sponses. 

Hence  lie  must  be  dealt  with  as  if  we  were  considering  the  legal  atti- 
tude of  the  wife  herself  who  liad  ac^i'epted  the  c<nnniunity  aft(^r  its  dis 
solution  by  our  judgment  in  the  case  of  Burns  vs.  Thonix>son,  JW  Ann. 
377.  Having  a<Tepted  the  community  she  would  become  liable  for  its 
debts  io  the  extent  of  her  share  therein.  Collins  vs.  Babin,  16  Ann. 
290;  Lynch  vs.  Benton,  12  Bob.  113;  Ludcling  vs.  Felton,  29  Ann.  719. 
And  that  is  precisely  the  measure  which  must  be  mett'd  out  to  the  fip- 
l»ellee  Burns  in  his  present  attitude  in  the  litigation. 

in. 

On  the  third  point  of  investigation  the  district  judge  found  an  indebt- 
edn^iss  of  the  community  in  favor  of  the  husband  in  the  sum  <»f  $9()r)(), 
from  wliicli  he  deducted  the  amount  of  the  wile's  i)araphernal  funds, 
$a584  11,  leaving  a  balance  to  the  credit  of  the  husband  amounting  to 
$()(>t>5  89,  one-half  of  which  is  extinguished  by  confusion,  thus  leaving 
the  husband  a  creditor  in  the  sum  of  $30;i2  94,  for  which  judgment  was 
rendered  against  Bur^s,  the  appellant. 

The  credit,  as  found  in  favor  of  the  husband,  was  comi)osed  of  the 
following  amounts  found  by  the  judge  to  have  been  invested  and  used 
for  the  benefit  of  the  community  by  the  husband,  out  of  his  separate 
funds,  to-wit : 
Proceeds  of  an  immovable  sold  after  marriage  and  used  for 

fjie  community $    900  (K) 

Cost  of  a  pleasure  trip  for  himself  and  wife 2,000  00 

Amount  invested  in  railroad  stock 800  00 

Amount  of  a  loan  to  commercial  firm,  which  subseciuently 

failed,  causing  loss  of 1  ,^00  00 

One-fourth  cost  of  a  steam  engine  and  fixtures 750  00 

Other  funds  used  for  community 3,700  00 

Total $9,630  00 

We  are  siitisfied  from  the  record  that  besides  the  amount  realized  from 
the  sale  of  a  piece  of  immovable  property,  which  forms  the  first  item, 
Thompson  inherited  in  1870,  from  the  succession  of  a  cousin  of  his, 
about  $10,000. 

But  the  crucial  question  is  to  ascertain  what  proportion  of  those  funds 

lie  invested  for  the  benefit  of  the  community.    On  that  point  the  burden 

of  proof  is  on  the  husband  or  those  claiming  under  him. 

The  rule  which  governs  the  (juestion  has  been  formulated  as  follows : 

"  The  law  demands  substantial  proof  that  the  amounts  were  actually 
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invested  in  tlie  coninmnity  by  the  husband."  Succession  of  Rliodes,  39 
Ann,  474 ;  Succession  of  Foreman,  39  Ann.  700  j  Succession  of  Breaux, 
38  Ann.  728  j  Succession  of  Boyer,  36  Ann.  506. 

And  it  is  also  settled  that  the  solution  of  these  claims  must  be  mmle 
on  the  status  of  tlie  community  as  its  dissolution.  Thibodaux  vs. 
Tliibodaux,  16  La.j  Bartoli  vs.  Huguenard,  39  Ann.  411. 

The  measure  of  the  rule,  is  not  filled  by  i)roof  tliat  during  the  mar- 
riage and  under  tlio  regime  of  the  community,  the  husband  received 
large  amounts  of  separate  funds,  which  he  spent  or  used  at  his  will,  or 
which  he  invested  in  loans  which  he  subsequently  lost,  or  in  values  or 
securities  which  he  afterwards  sold.  It  must  be  borne  in  mind  that  the 
husband  is  head  and  master  of  the  community  which  he  administers 
without  the  consent  and  permision  of  his  wife.  C.  C.  2404.  A  fortiori 
can  he  tlius  dispose  of  his  own  property  and  funds. 

Hence  it  follows  that  the  amount  spent  by  Thompson  for  a  pleasure 
trip  with  his  wife,  the  loan  which  he  made  to  an  unfortunate  firm,  the 
investment  whidi  he  made  in  railroad  stock,  are  not  legal  charges 
against  the  community,  and  that  these  three  items  must  be  stricken  out 
of  the  credits  allowed  him. 

Ai)i)ellees-  counsel  liave  prayed  for  an  increase  of  the  allowance  for 
machinery  bonght  with  the  husband^s  sei)arate  funds.  The  proof  is  that 
the  machinery  was  placed  on  a  plant4ition,  one-half  of  which  belonged 
to  the  husband  alone,  and  the  other  half  to  the  community.  One-half 
of  the  cost  should  have  been  charged  to  the  community,  instead  of  one- 
fourth,  as  was  done. 

We  are  satisfied  of  the  correctness  of  the  two  other  charges  made 
by  the  district  judge,  to-wit :  Tlie  sums  of  $900  and  $37tK)  which  W(5re 
used  for  the  benefit  of  the  community,  mainly  by  enhancing  the  value 
of  its  property. 

We,  tlierefore,  conclude  that  the  account  between  Thompson  and  the 
community  should  be  recast,  as  follows : 

Thomi)son's  credits : 

Funds  lealized  from  the  Minden  property $    900  (X) 

One-half  cost  of  machinery 1,500  00 

Other  funds  used  for  the  community 3,700  00 

Total $<>,100  00 

Deduct  paraphernal  funds  of  wife 3,584  1 1 

Balance  credits $2,515  89 

Extinguislied  by  confusion 1,257  95 

Balance  in  favor  of  Thompson $1,257  94 
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It  ift,  therefore,  ordered  tlmt  the  judgment  appeiUed  from  in  tlie  eaHe 
of  heirs  of  Gee  vs.  Thompson,  and  A.  K.  Burns  as  surety,  be  amended 
by  increasing  tlie  amouut  alh)wed  to  phiin tiffs,  as  damages,  from  $342  12 
U)  $865  52,  and  tliat  ais  thus  amended  said  judgment  be  ailirmed  at  ap- 
pellant's costs. 

It  is  furtlier  ordered  tliat  tlie  judgment  appealed  fr:)m  in  the  two 
other  cases,  as  entitled  in  this  opinion,  be  anuMided  by  det^reasing  and 
reducing  the  amount  of  the  moneyed  judgment  against  A.  H.  Burns 
$3(K^  94  to  ($1257  95)  Twelve  Hundred  and  Fifty-seven  Dollars  and 
Ninety-fixe  Cents,  and  that,  as  thus  amended,  said  judgment  be  affirmed 
at  appellee's  costs  on  appeal. 

Mr.  Justice  Watkins  recuses  himself. 


No.   10,177.  ,t'i2^ 

BrTciiERs'  Union  S^laucjhterhoi'SE  and  Live  Stock  Lani)in<;  ('om-  ^^ 

PANV  vs.  Crescent  City  Live  Stock  Landing  and  Slaiuiiter- 
norsE   Company. 


On  Ri'LE  OF  Plaintiff  Against  B.  R.  Forman. 


Ntttiire,  orijjin  and  scope  of  th«  Buminiiry  rt»mcMly  by  iiilo  which  courts  may  cxcrcwc 
affliiiiMt  attomovB  at  law,  an  officers  of  court,  coiiHidcre;!. 

TheriKhtof  au  attnrnoy  to  retain,  out  of  iikhicvh  collcctml  for  a  client,  Un*  tecH  due  for 
profcHHioual  w»rvicc*«,  is  j^>venied,  nn  between  tlie  attorney  and  client,  by  the  law  of  nmn- 
datis  rathur  than  aecordinj;  to  the  rules  j;overnin^  i)i-lv!lt>;;eH  and  compensation. 
What  M  known  in  the  Enj^llHh  Equity  System  as  the  solicitor's  rt^tainin^  lien,  attaches  to 
all  pa|»erH,  money  or  chatties  of  the  client  received  in  tlie  course  of  pi-ofessional  employ- 
ment, and  authoriKcs  their  retention  for  payment  of  all  fees  and  clmrjjes  due  for  profes- 
Hional  8er\ice8. 

Arts.  3022  and  3023  Rev,  C.  C.  considered  and  held  to  give  tlie  riplit  to  the  m:ind:itory  to 
retain  out  of  the  property  of  the  principal  in  his  hands,  the  costs,  expenses  and  commis- 
sions or  fe«»8  due  under  the  nnindate,  although  the  latter  be  not  liquidated. 
The  services  in  question  here  having  all  been  rendered  under  a  single  nnindate  and  in 
matters  closely  connected  with  each  other,  the  right  to  retain  to  amouut  of  the  value  of 
all,  is  clear, 

I  FPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
\     Rhjhtor,  J. 


Henrtj  L,  Lazarus  for  Plaintiff  on  Rule  and  Appellee. 


£.  Howard  McCaleb  for  Defendant  on  Rule  and  Appellant. 
Alfred  Romati  on  the  same  side. 
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The  opinion  of  the  Court  was  delivered  by 

Fennek,  J.  B.  R.  Fonnan,  Esq.,  was  enix)loyed  by  plaintiff,  as  its 
general  attorney,  under  tlie  following  written  contract : 

"New  Orleans,  March  26,  1881. 

"  It  iH  hereby  agreed  between  B.  R.  Fornian,  attorney -at- law,  and  the 
Butchers'  Union  Slaugliterhouse  and  Live  Stock  Landing  Company,  that 
said  Fornian  shall  undertake  the  management  of  all  cjises  now  pending 
in  ccMirt  to  which  the  said  ('ompany  is  a  party  and  any  case  that  may 
arise  having  for  its  object  to  establish  the  right  of  said  comjjany  to  keep 
slaughterhouses  and  stock  landings  at  such  place  or  places  as  the  City 
Council  may  designate,  with  the  approval  of  the  Board  of  Health,  or  to 
prevent  them  from  doing  tln^ir  business. 

"  And  the  said  Forman  shall  exert  himself  with  the  members  of  the 
City  Council  and  Board  of  Health  to  induce  them  to  designate  and  ai>- 
prove  such  limits  as  may  include  the  location  of  the  said  Company's 
ground  at  Caftin's  Lane. 

"In  consideration  whereof  the  Company  agree  to  pay  B.  R.  Forman 
one  hundred  dollars  cash,  one  hundred  dollars  from  1st  to  5th  of  May, 
1881,  and  one  hundred  dollars  from  1st  to  5th  of  June,  1881.  And  in 
cas<»  of  a  suceessful  termination  of  said  litigation  in  favor  of  said  Com- 
pany, a  lil)eral  fee  besides  the  fee  certain  above  mentioned.  It  is  under- 
stood that  said  cases  shall  be  attended  to  in»  any  and  all  courts  in  Louis- 
isana,  but  said  attorney  shall  not  be  obliged  to  go  to  Washington  City 
without  an  additioiial  cash  fee  and  expenses. 

"  Any  suits  brought  to  collect  stock  subscriptions  or  other  suit*  not 
involving  the  rights  of  the  Butchers'  Company  to  do  business,  shall  be 
l>aid  for  by  usual  and  custonniry  fees. 

(Signed)  B.  R.  Forman. 

Am  AN  Troescmer,  President." 

The  i)rime  object  of  the  litigation  referred  to  in  the  contract  was  to 
overthrow  the  monopoly  and  exclusive  i)rivilege  claimed  by  the  Crescent 
C!ity  Live  Stock  Landing  and  Slaughterhouse  Company,  and  to  main- 
tain and  estiiblish  the  right  of  the  Butehers'  Union  Company,  with  the 
sanction  of  the  City  Council  of  New  Orleans  and  of  the  Board  of  Health, 
to  establish  and  conduct  the  business  of  landing  and  slaughtering  live 
stock. 

There  were  numerous  ca^^es  in  which  Mr.  Fornian  rendered  services 
under  the  contract. 

The  litigation  finally  resulted  in  the  complete  triumph  of  the  Butchers' 
Union  Company.  Having  obtained  the  concurrent  approval  of  the  City 
Council  and  of  the  Board  of  Health  to  its  selected  location,  it  was  met 
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by  on  injunction  from  the  United  States  Circuit  Court,  sued  out  by  the 
Crescent  City  Company,  restraining  it  from  conducting  its  business, 
'which  iig unction  was  perpetuated  by  a  final  decree  in  that  court ;  but, 
on  appeal  to  the  Supreme  Court  of  the  United  States,  the  decree  was 
reversed,  the  pretensions  of  the  Crescent  City  Company  to  a  monopoly 
and  exclusive  privilege  were  denied,  and  the  rights  of  the  Butchers' 
Union  Company  to  prosecute  its  business  wei-e  fully  recognized.  Butch- 
ers' vs.  Crescent  City,  111  U.  S.  746. 

Thereupon  the  Butchers'  Company  brought  its  action  in  damages 
against  the  Crescent  City  Company  on  account  of  the  wrongful  issuance 
of  the  ii\junction  above  referred  to.  This  action  resulted  in  a  judgment 
in  this  Court  for  $21,000  damages ;  but,  on  ax)peal  to  the  Supreme  Court 
of  the  United  States,  the  decree  was  only  partially  affirmed  and  the 
damages  allowed  were  largely  reduced.  Butchers'  vs.  Crescent  City,  37 
Ann.  874 ;  id.,  120  U.  S.  746. 

Under  this  judgment,  Mr.  Forman  collected  for  his  client,  $6319  55. 
The  Butchers'  Company  demanded  that  he  should  pay  over  to  it  the 
amount  collected,  after  deducting  a  reasonable  fee  for  his  services  in  the 
particular  suit  in  which  the  money  was  collected.  Mr.  Fonuan  declined, 
claiming  the  right  to  apply  the  sum  in  payment  of  the  fees  due  him  for 
all  services  rendred  under  his  contract,  which  exceeded  the  sum  col- 
lected. 

Thereupon  the  Butchers'  Company  resorted  to  this  summary  remedy 
by  rule  on  Mr.  Forman,  requiring  him  to  show  cause  on  a  day  fixed  why 
he  shoidd  not  pay  over  the  amount  collected  less  his  fees  and  charges  in 
this  particular  suit. 

Mr.  Forman  appeared  and  showed  cause  in  an  answer,  wherein  he  set 
forth  his  employment  by,  and  contract  with,  defendant ;  the  various 
services  rendered  thereunder  and  the  fees  due  therefor  j  alleged  an  ex- 
press agreement  with  plaintiff  in  rule  that  he  should  be  paid  all  his  fees, 
disbursement's  and  expenses  out  of  the  first  moneys  collected  by  him 
and  especially  out  of  the  damages  recovered  in  this  particular  case  j 
and  finally  claimed  that  under  said  ^'express  agreement, a«  tre//  a^  vtuler 
his  legal  riffhts  without  such  at/reenvent,  he  has  the  right  to  ret^iin  and 
apply  the  money  collected  by  him  to  the  payment  of  his  advances,  costs, 
fees  and  charges  as  above  set  forth."  He,  therefore,  prayed  that  the 
plaintiff's  demand  and  rule  l>e  dismissed  and  rejected. 

The  issue  being  whether  the  plaintiff  in  rule  has  vindicated  his  right 
to  the  remedy  invoked,  or  whether  tlie  defendant  has  shown  good  cause 
why  such  remedy  should  not  be  applied,  it  behooves  us,  at  the  outset, 
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to  make  some  iinjuiry  as  to  the  origin,  nature  and  scope  of  tlie  remedy 
in  question. 

There  is,  in  this  St-Jit<»,  no  statutory  provision  covering  the  precise 
relief  here  sought.  Phuntitt*'8  counsel  says,  in  liis  brief,  **  the  rule  was 
taken  under  the  provisions  of  Section  119  of  the  Revised  Statut<»H." 
That  s<*ction  reads:  "  If  any  attorney-at-law  shall  recover  any  sum  of 
money  for  his  client  and  shall  neglect  or  refuse  to  pay  it  over  when  de- 
manded, without  any  legal  ground  for  such  neglect  or  refusal,  he  shall, 
on  conviction,  be  immediately  erased  from  the  list  of  attorneys,  his 
license  cancelled,  and  be  forever  incapable  of  appearing  as  such  before 
any  court  of  this  State,  and  he  shall  not  be  entitled  to  tl^e  benefit  of  the 
insolvent  laws  for  any  sum  so  collected." 

This  statute*,  which  is  derived  from  an  Act  of  1826,  obviously  contem- 
plates a  criminal  or  (pmsi-criminal  withholding  of  money's  collected  and 
not  one  based  on  the  exercise  of  an  honestly-believed  legal  right. 

If,  however,  we  look  to  the  general  authority  of  courts  over  attorneys 
practicing  before  them  and  who  are  considered  as  officers  of  the  court, 
as  the  source  of  such  jurisdiction,  we  find  the  authorities  holding  that 
the  "  summary  power  is  the  exercise  of  the  .jurisdiction  over  an  officer 
of  the  court  as  an  officer,  rather  than  a  regulation  of  his  relative  duties 
as  an  attorney  of  a  client;"  that  they  are  ** liable  to  the  summary  juris- 
diction of  the  tribuimls  in  which  they  practice,  for  any  want  of  good 
faith  and  honesty  in  their  relations  with  their  clients;"  and  that  **only 
questions  of  good  faith  and  integrity  will  generally  be  tried  on  motion." 
Weeks  on  Attorneys,  ^  77,  and  authorities  there  quoted. 

Tlie  prot'eeding  looks  not  to  the  settU»ment  of  disputed  qui.»stions  of 
debit  and  credit  and  the  obtension  of  an  ordinary  judgment  for  money. 
It  arraigns  the  attorney,  as  an  officer  of  the  court,  tor  a  dereliction  of 
duty,  and  invokes  a  simnnary  order  of  the  court  commanding  him  to 
peiform  such  duty,  which  he  is  bound  to  obey,  and,  on  failure,  would  be 
subject  to  compulsion  by  such  legal  i)ains  and  pemilties  as  are  within 
the  judicial  power. 

So  far  is  it  from  the  ordinary  judicial  pursuit  that  the  two  are  incon- 
sistent with  each  other.  Proceeding  by  action  for  the  nuniey  collected 
is  considered  as  a  waiver  of  the  right  to  the  summary  relief.  Weeks, 
^  77,  and  authorities  cited. 

If  such  an  action  has  been  commenced,  the  client  must  first  di.scon- 
tinue  before  proceeding  summarily.     Id.  ^  94,  p.  177. 

And  if  the  client  have  proceeded  to  judgment  in  an  ordinary  action 
for  money  collected,  it  operates  a  nierger  of  the  relation  of  attorney 
and  client  into  that  of  debtor  and  creditor  and  is  a  bar  to  the  summary 
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proceeding  for  enforceraeiit  of  payment.  Chevalon  vs.  Schmidt,  11  Rob. 
91 ;  Cottrell  vs.  Finlay,  see  4  How.  Pr.  242. 

Tlie  Supreme  Court  of  the  United  States,  in  discussing  this  remedy, 
said:  "  The  application  against  the  attorney  in  such  cases  is  not  etjuiv- 
alent  to  an  action  of  debt  or  assumpsit,  but  is  a  gwrt^Z-criminal  proceed- 
ing, in  whidi  the  question  is  not  merely  whether  he  has  received  the 
money,  but  whetlier  he  lias  act^d  improperly  or  dishonestly  in  not  pay- 
ing it  over.  If  no  dishonesty  appears,  the  party  will  be  left  to  liis 
action,  etc."    In  re  Panchal,  10  Wall.  493. 

Under  these  views  of  the  remedy  invoked,  it  might  well  be  doubted 
whether  on  the  showing  made  by  the  answer  and  record  jiresenting  such 
serious  claims  of  legal  right  on  the  part  of  defendant,  it  would  not  be 
proper,  even  without  deciding  the  case  on  the  merits,  to  discharge  the 
rule  and  to  remit  the  parties  to  a  litigation  of  their  di8i)uted  rights  by 
an  ordinary  action.  But  as  such  relief  is  not  claimed  by  delendant  on 
exception  or  otherwise,  we  will,  on  the  authority  of  Furner  vs.  Wiilsh, 
12  Rob.  283,  proceed  to  adjudicate  the  issuer  joined. 

I. 

So  far  as  the  question  of  the  special  agreement  set  up  by  defendant  is 
concerned,  the  evidence  on  the  point  is  voluminous  and  conflicting. 
Referring  to  this  conflict,  the  learned  judge  a  quo  says:  "Mr.  Fornmn 
testifies  positively  to  a  special  agreement  between  himself  and  the 
plaintiff  corporation,  through  its  officers,  that  he  should  be  allowed  to 
retain  in  his  hands,  and  to  be  paid  by  preftu-ence  out  of,  the  proceeds  in 
the  damage  suit.  His  testimony  is  partially  sustained  by  that  of  Mr. 
Wolfson,  and  fully  corroborated  by  that  of  a  youthful  employee  of  the 
office.  On  the  other  hand,  all  the  officers  of  the  plaintiff  corporation, 
testify  directly  to  the  contrary  and  deny  the  existence  of  any  such 
agreement.  Such  a  flagrant  discrepancy  can  only  be  explained  on  the 
ground  of  a  misunderstanding  between  the  parties,  which  it  was  Mr. 
Forman's  duty  as  being  most  interested  and  more  learned  in  the  law,  to 
have  obviated  by  providing  that  certainty  which  results  from  a  written 
instrument."  He,  therefore,  held  that  the  allegation  of  special  agiee- 
nient  was  not  proved.  We  have  studied  the  evidence  on  this  point  with 
cnre  and  do  not  feel  authorized  to  disturb  the  ruling  thus  made  by  our 

learned  brother. 

II. 

Defendant,  however,  claims  that,  independently  of  the  express  agree- 
ment alleged,  he  luvs,  under  the  showing  made  and  the  facts  of  the  case, 
the  legal  right  to  retain  and  apply  the  moneys  collected  to  the  payment 
of  the  fees  and  charges  due  him. 
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It  is  admitted  that  the  defendant  has  the  right  to  retain  out  of  the 
fund  liis  fee  in  the  particular  suit  in  which  the  money  was  collected. 
The  question  is  whether  lie  has  the  right  to  retain  charges  incurred  and 
fees  due  in  otlier  cases.  It  is  claimed,  and  the  judge  a  quo  seems  to 
have  considered,  that  the  existence  of  this  right  depends  exclusively  on 
the  questions  whetlier  the  defendant  had  a  privilege  on  this  judgment 
for  fees  due  in  other  cases,  or  whether  he  has  a  right  to  compensate  such 
fees  against  the  fund. 

We  do  not  find  it  necessary  to  decide  either  of  these  questions.  The 
law  of  privileges  finds  no  i)lace  in  this  controversy,  which  is  one  exclu- 
sively between  the  parties.  "Privilege,"  says  the  Code,  "is  a  right 
which  the  nature  of  a  debt  gives  to  a  creditor  and  which  entitles  him  to 
be  preferred  before  other  creditors."  No  other  creditors  are  before  us 
setting  up  any  rights  to  be  adjudicated  herein  on  this  fund )  and  if  the 
defendant  is  entitled  to  hold  it  against  the  plaintiff,  any  rights  of  the 
latter's  creditors  may  be  left  to  be  asserted  by  them  without  pretljudice 
by  any  decision  in  this  cause  to  which  they  are  not  parties. 

Nor  do  we  tliink  that  the  defendant's  right  are  to  be  governed  by  the 
rules  of  comi)ensation. 

We  consider  that  the  questions  involved  find  their  solution  under  the 
law  of  Mandate  and  Attorney  and  Client. 

Some  conflict  exists  amongst  civilians  as  to  whether  an  attomey-at- 
hiw  is  a  mandatary  or  a  locator  opcTanim,  but  this  Court  has  recently 
held  that  he  is  a  mandatary.     Gurle^'  vs.  City  of  N.  0.,  41  Ann.  — . 

Tliis  case  is  a  peculiar  one.  All  of  defeiulant's  services  were  rendered 
under  a  single  contra<rt,  which  we  have  copied  in  the  beginning  of  this 
opinion. 

In  a  suit  brought  by  the  jiredecessor  of  defendant  as  attorney  of  this 
very  Company,  for  fees  due  him,  an  exception  was  interposed  to  his 
petition  on  tlie  ground  that  he  claimed  a  certain  fee  in  lump  without 
specifying  the  amount  due  in  each  particular  case.  The  contract  proved 
was  similar  to  the  present  one  j  and  we  said :  "  Considering  that  he 
was  employed  as  counsel  of  the  Comi)any  under  a  general  retiiiner; 
that  the  object  to  be  attained  by  the  various  services  wa«  the  single 
one  of  maintaining  defendant's  right  to  conduct  its  business  in  the 
parish  of  Orleans;  that  this  was  the  object  and  purpose  of  plaintiff's 
employment  and  the  services  were  all  subsidiary  thereto,  we  think  the 
jilaintiff  was  justified  in  treating  the  whole  as  substjintially  one  service 
and  claiming  a  lump  consideration  therefor." 

We  cannot  take  a  different  view  of  the  services  rendered  by  defendant 
under  his  contract.     They  were  all  conducive  to,  or  growing  out  of,  the 
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principal  object  of  the  employment.  The  suit  in  which  the  fund  in 
controversy  was  recoverd,  was  an  action  for  damages  for  the  wrongful 
issuance  of  an  injunction  in  the  very  suit  in  which  the  Supreme  Court 
of  the  United  States  Anally  determined  the  main  question  of  plain  tiff  ^s 
right  (111  U.  S.  746) ;  and  the  attorney's  fees  therein  were  an  element 
of  the  damages  claimed. 

The  defendant  had  no  other  source  to  which  to  look  for  payment  for 
his  valuable  ser\'ice8  except  to  this  fund  recovered,  or  to  the  profits 
which  the  But-chers'  Union  Company  might  make  in  the  prosecution  of 
its  business  after  its  right  wtis  established.  But  it  appears  that  after 
the  decision  in  its  favor,  the  Crescent  City  Company  made  so  consider- 
able a  reduction  in  its  charges  to  the  butchers,  that  the  Butchers'  Union 
abandoned  its  competing  project.  The  individual  members  of  the  Union 
thus  reaped  a  substantial  advantage  from  the  success  of  the  litigation, 
and  the  defendant,  by  whose  exertions  this  success  was  achieved,  is  left 
without  any  hope  of  payment  except  out  of  this  fund. 

The  equity  of  his  case  is,  therefore,  very  strong  j  and  we  think  the 
law  is  equally  clear  in  his  favor.  He  is  plainly  entitled  to  what  is  known 
under  the  English  system  of  common  law  and  equity,  as  the  solicitor's 
retaining  lien. 

We  quote  from  E  well's  Evans  on  Agency  as  follows :  "A  solicitor 
has  two  kinds  of  lien :  (1.)  A  retaining  lien,  which  is  a  right  to  retain 
IK>S8ession  of  another's  property  until  a  debt  to  the  solicitor  has  been 
satisfied ;  (2.)  a  charging  lien,  which  is  a  right  to  charge  property  in  the 
possession  of  another.  Liens  are  also  divided  into  general  and  particu- 
lar. A  particular  lien  is  when  the  claim  arises  in  respect  of  the  very 
property  claimed.  A  general  lien  exists  where  the  debt  results  from  the 
general  balance  of  account.  The  retaining  lien  is  both  particular  and 
general ;  w'hilst  the  cliarging  lien  is  only  particular.  The  retaining  lien 
of  a  solicitor  attaches  to  all  deeds,  papers,  money  and  chatties  in  his 
possession,  belonging  to  his  client  and  which  have  come  into  his  hands 
in  the  course  of  and  with  reference  to  his  employment,  unless  there  has 
been  some  agreement  to  the  contrary,  or  unless  the  right  is  inconsistent 
with  the  solicitor's  employment."    Ewell's  Evans  on  Agency  497. 

Tlie  United  States  Supreme  Court  says :  "In  England  and  in  several 
of  the  States,  it  is  held  that  an  attorney's  or  solicitor's  lien  on  papers  or 
money  of  his  client  in  possession  extends  to  the  whole  balance  of  his 
account  for  professional  services."  While  not  distinctly  adopting  the 
rule  aA  applicable  to  services  entirely  disconnected  with  each  other,  the 
<'ourt  fully  recognized  and  enforced  its  applicability  to  all  services 
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rendered  under  the  same  retainer,  though  in  diftereut  proceedings.     In 
re  Paschal,  10  Wall.  483. 

Under  the  English  rule,  as  stated  hy  Mr.  Evans,  and  by  the  United 
States  Supreme  Court  and  followed  in  some  States,  the  right  of  defend- 
ant to  retain  the  general  balance  of  his  professional  account  out  of  this 
money  sufficiently  appears,  independently  of  the  solidarity  of  his  em- 
ployment and  services. 

It  will  be  seen  that  the  chanjing  lien  corresponds  to  what  would  be 
called  in  our  law  a,  privilejfe  ami  has  been  partially  regulated  by  statute 
in  tills  State.  Rev.  S.  ^  128.  The  retainhifj  lien,  however,  is  not  statu- 
tory in  its  origin,  nor  has  it  been  made  the  subject  of  statutory  provi- 
sion in  this  State.  It  originates  in  the  same  inherent  power  of  courts 
over  the  relations  between  attorneys  and  litigants  appearing  before 
them,  which  is  invoked  by  plaintiflP  in  this  very  rule.  The  same  power 
which  authorizes  courts  summarily  to  enforce  the  performance  by  at- 
torneys of  their  duties  towards  their  clients,  intervenes  to  protect  the 
just  rights  of  attorneys  in  settlement  between  tlieni  and  clients. 

We  see  no  reason  why  such  protection  should  not  l>e  extended  to 
their  officers  by  courts  of  Louisiana  as  well  as  elsewhere — p[irticularly 
in  a  case  where  the  client  invokes  the  exercise  of  the  summary  power. 
It  has  certainly  been  the  custom  of  attorneys  to  exercise  snch  right  of 
retention,  and  it  seems  to  have  l>een  recognized  by  this  Court  in  two 
cases  where  such  retenticm  did  not  rest  on  the  stnct  principles  of  com- 
pensation. Mengel  vs.  Tessier,  .5  Ann.  175;  Rutland  vs.  Cobb,  ^32 
Ann.  857. 

But  considering  the  solidarity  of  defendant's  contnict  and  services, 
under  the  view  heretofore  expressed,  we  think  that  the  right,  admitted 
by  plaintiff  in  rule,  of  defendant  to  retain  his  fee  in  the  particular  case, 
extends  to  and  embraces  all  his  fees  in  the  subject-matter  of  the  man- 
date, and  is  distinctly  supported,  not  only  by  the  authority  of  the  United 
States  Supreme  Court,  but  by  the  express  text  of  (mr  own  law  on  that 
subject.  Article  302*2  Rev.  C.  C  says:  "The  principal  ought  to  re- 
imburse the  expenses  and  charges  which  tlie  agent  has  incurred  in  the 
execution  of  the  mandate  and  ixuj  his  rommifision  where  one  has  been 
siipttlafed,^^  and  the  Art.  3023,  immediately  following,  declares:  "The 
mandatary  has  the  right  to  retain  out  of  the  property  of  the  principal 
in  his  hands,  a  sufficient  amount  to  satisfy  his  erjyenses  mid  eosfs.  He 
may  even  re/ain,  by  way  of  offset,  what  the  princix)al  owes  him,  pro- 
vided the  debt  b<^  liquidated." 

Taking  the  two  articles  together,  we  have  no  doubt,  at  least  whei-e 
the  services  charged  for,  liave  all  been  rendered  under  a  single  mandate, 
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that  the  terms  "  expenses  and  costs ''  cover  the  stipulated  coiumissions, 
salaries  or  fees,  which  the  first  article  had  just  placed  on  same  basis 
with  "  expenses  and  charges.'*'*  These  need  not  be  litiuidated  but  enter  into 
the  accounting  which  is  due  between  the  principal  and  agent. 

The  debts  referred  to  in  the  final  clause  of  Art.  3023,  and  which  must 
be  liquidated  in  order  to  be  offset,  are  obnously  debts  other  than  such 
commissions  or  fees. 

We  find  no  place,  in  a  proceeding  like  the  present,  under  the  views 
heretofore  expressed,  for  the  reconventional  demand  of  defendant,  under 
which  he  claims  a  judgment  over  against  plaintiii'  for  an  alleged  excess 
of  the  fees  due  him  over  the  amount  of  the  fund.  We  shall  not,  there- 
fore, undertake  the  evaluation  of  those  services,  further  than  to  say 
that  they  are  undoubtedly  sufScient  to  oft'set  this  fund. 

We  have  designedly  ignored  those  features  of  this  controversy  which 
hinge  upon  alleged  hypothecation  of  the  fund  in  favor  of  third  persons. 
Their  rights  may  be  remitted  to  be  adjudicated  when  asserted  by  them- 
selves. 

Our  judgment  herein  will  be  witliout  prejudice  to  any  rights  of  such 
third  persons  on  the  fund  in  controversy.  We  simi>ly  deny  the  relief 
sought  by  plaintiff  in  rule,  to  which  denial  the  effect  of  our  judgment 
will  be  confined. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled  and  reversed,  and  it  is  now  ordered  and  decreed  that  the 
rale  taken  herein  be  denied  and  dismissed  at  plaintiff^s  cost  in  both 
courts. 
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1.  A  demand  for  compenaatioD,  for  land  which  haa  been  taken  by  a  railway  corporation  for  a 
road-bed,  and  upon  which  their  railroad  has  been  constructed  and  pat  in  operation,  other- 
wise  than  by  legal  expropriation  proceedings,  is  not  prescribed  by  two  years,  under  Sec- 
tions 688  and  1497  of  the  ReWsed  Statntes.  R.  C.  C  2630,  and  Section  5  of  Act  125  of 
1880,  page  169. 

They  apply  only  in  cases  of  expropriation. 

2.  Sach  a  demand  is  not  one  for  damages  ex  ddicto,  for  a  tort,  or  wrongful  entry  upon  the 
lands  of  the  daimant ;  it  is  in  the  nature  of  a  personal  action  for  the  value  of  land  the  fee 
to  which  has  passed  to  the  corporation  by  a  quati  alienation. 

3.  In  case  such  a  corporation  shaU  make  an  unlawful  entry  upon  the  land  of  another  person, 
for  the  purpose  of  constructing  thereon  a  road-l)ed  for  its  track,  it  is  the  duty  of  such 
person,  at  once  and  peremptorily,  to  forbid  such  unlawfid  entrv*.  and  to  undertake  the  nee- 
essATj  legal  means  to  prevent  it. 
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rendered  under  the  same  ret^iiiuu-,  t}ion<?li  in  difterent  prcMHHHlingrs.     In 
re  Paschal,  10  Wall.  483. 

Under  the  English  nile,  as  stated  by  Mr.  Evans,  and  by  the  United 
States  Supreme  Court  and  followed  in  some  Stjites,  the  right  of  defend- 
ant to  retain  the  general  balance  of  his  professional  account  out  of  this 
money  sufficiently  appears,  independently  of  the  solidarity  of  his  em- 
ployment and  services. 

It  will  be  seen  that  the  charijing  lien  corresponds  to  what  would  be 
called  in  our  law^  s,priviU(fe  and  has  been  partially  regulated  by  statute 
in  tins  State.  Rev.  S.  $  128.  The  rctainimj  lien,  however,  is  not  statu- 
tory in  its  origin,  nor  has  it  been  made  the  subject  of  statutory  provi- 
sion in  this  State.  It  originates  in  the  same  inherent  power  of  courts 
over  the  relations  between  attorneys  and  litigants  ax)peariug  before 
them,  which  is  invoked  by  plaintiff  in  this  very  rule.  The  same  power 
which  autliorizes  courts  summaiily  to  enforce  the  perfonnance  by  at- 
torneys of  their  duties  towards  their  clients,  intervenes  to  protect  the 
just  rights  of  attorneys  in  settlement  between  them  and  clients. 

We  see  no  reason  w^hy  such  protection  should  not  be  extended  to 
their  officers  by  courts  of  Louisiana  as  well  as  elsewhere — particularly 
in  a  case  wiiere  the  client  invokes  the  exercise  of  the  summary  x)ower. 
It  has  certainly  been  the  custom  of  attorneys  to  exercise  such  right  of 
retention,  and  it  seems  to  have  been  recognized  by  this  Court  in  two 
cases  where  such  retention  did  not  rest  on  the  stiict  principles  of  com- 
pensation. Mengel  vs.  Tessier,  .5  Ann.  175;  Rutland  vs.  Cobb,  32 
Ann.  857. 

But  considering  the  solidarity  of  defendant's  contract  and  services, 
under  the  view  heretofore  expressed,  we  think  that  the  right,  admitted 
by  plaintiff  in  rule,  of  defendant  to  retain  his  fee  in  the  particular  case, 
extends  to  and  embraces  all  his  fees  in  the  subject-matter  of  the  man- 
date, and  is  distinctly  sui)ported,  not  only  by  the  authority  of  the  United 
States  Supreme  Court,  but  by  the  express  text  of  our  own  law  on  tliat 
subject.  Article  3()22  Rev.  C.  C  says:  ^^The  princixml  ought  to  re- 
imburse the  expenses  and  charges  which  the  agent  has  incurred  in  the 
execution  of  the  mandate  and  patj  his  commission  where  one  has  been 
stipnlatedy^'^  and  the  Art.  3023,  immediately  following,  declares:  '*The 
mandatary  has  the  right  to  retain  out  of  the  property  of  the  principal 
in  his  hands,  a  sufficient  amount  to  satisfy  his  erjyenses  and  costs.  He 
may  even  regain,  by  way  of  offset,  what  the  principal  owes  him,  pro- 
vided the  debt  be  liquidated." 

Taking  the  two  articles  together,  we  have  no  doubt,  at  least  where 
the  services  charged  for,  liave  all  been  rendered  under  a  single  mandate, 
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that  the  terms  *^ expenses  and  costs'^  cover  the  stipulated  eomuiisBioiis, 
salaries  or  fees,  which  the  first  article  had  jusfc  placed  on  same  basis 
with  "  expenses  and  cliarfjes.'''^  These  need  not  be  liquidated  but  enter  into 
tlie  accounting  which  is  due  between  tlie  principal  and  agent. 

The  debts  refened  to  in  tlie  final  clause  of  Art.  3023,  and  which  must 
be  liquidated  in  order  to  be  offset,  are  obviously  debts  other  than  such 
commissions  or  fees. 

We  find  no  place,  in  a  proceeding  like  the  present,  under  the  views 
heretofore  expressed,  for  the  reconventional  demand  of  defendant,  under 
which  he  claims  a  judgment  over  against  x>laintiff  for  an  alleged  excess 
of  the  fees  due  him  over  the  amount  of  the  fund.  We  shall  not,  there- 
fore, undertake  the  evaluation  of  those  services,  further  than  to  say 
tliat  they  are  undoubtedly  sufficient  to  offset  this  fund. 

We  have  designedly  ignored  those  features  of  this  controversy  which 
hinge  npon  alleged  hypothecation  of  the  fund  in  favor  of  third  persons. 
Their  rights  may  be  remitted  to  be  ad^judicated  when  asserted  b3^  them- 
selves. 

Our  judgment  herein  will  be  without  prejudice  to  any  rights  of  such 
third  persons  on  the  fund  in  controversy.  We  simply  deny  the  relief 
sought  by  plaintiff  in  nile,  to  which  denial  the  effect  of  our  judgment 
will  be  confined. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled  and  reversed,  and  it  is  now  ordered  and  decreed  that  the 
rule  taken  herein  be  denied  and  dismissed  at  plaintiff's  cost  in  both 
courts. 
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1.  A  demand  for  compensation,  for  land  which  has  been  taken  by  a  railway'  corporation  for  a 
road-bed,  and  npon  which  their  railroad  has  been  constructed  and  pat  in  operation,  other- 
wise than  by  legal  expropriation  proceedings,  is  not  prescribed  by  two  years,  under  Sec- 
tions 689  and  1497  of  the  Reused  Statutes.  R.  C.  C.  2630.  and  Section  5  of  Act  125  of 
1880,  page  169. 

They  apply  only  in  cases  of  expropriation. 

2.  Snch  a  demand  is  not  one  for  damages  ex  delicto,  for  a  tort,  or  wixingful  entry  npon  the 
landi  ot  the  daimant ;  it  is  in  the  nature  of  a  personal  action  for  the  viUue  of  land  the  fee 
to  which  has  passed  to  the  corporation  by  a  qua^  alienation. 

3.  In  case  such  a  corporation  shall  make  an  unlawful  entry  upon  the  land  of  another  person, 
for  the  purpose  of  constructing  thereon  a  road-bed  for  ita  track,  it  is  the  duty  of  such 
person,  at  once  and  peremptorily,  to  forbid  sucli  unlawful  entry,  and  to  undertake  the  nec- 
essary legal  means  to  prevent  it. 
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If,  on  the  contrary',  he  fail  to  invoke  the  arm  of  the  law  and  at  a  time  when  it  would  have 
been  of  avail  to  him,  and  ac<iuie«ce8  in  such  entry  and  permit  the  corporation  to  oca- 
struct  the  road  thereon,  without  reeorting  to  expropriation  proceedings,  he  cannot  after- 
wards require  its  demolition,  or  prevent  it«  use. 


/^  PPEAL  from  tlie  Civil  District  Court  for  the  Parisli  of  Orleans. 
Monroe,  J. 


A 


JE,  Howard  McCaleh  for  Plaintiff  and  Appellee: 

1.  rrescriptlon  cannot  be  set  up  against  a  continuous  damage.  2  Addison  on  Torts,  1163 ; 
Woods  Law  of  Nuisance.  Sec.  772 ;  35  Ann.  952 ;  97  U.  S.  668. 

2.  Maintenance  of  an  embankment  which  floods  the  land  of  an  adjacent  proprietor  is  a 
nuisance.    Woo<Vs  Law  of  Nuisance,  Sec.  358. 

The  proprietor  below  is  not  at  liberty  to  raise  any  dam  to  prevent  the  running  of  water.  R. 
O.  C.  Arts.  661  and  664.  Such  servitude  can  only  be  acquired  by  title,  or  by  a  possessioii 
of  ten  years.    R.  C.  C.  Art.  765. 

3.  A  claim  for  the  value  of  land  appropriated  and  used  by  a  railroad  company  for  its  right  of 
way,  is  not  prescribed  by  two  years,  under  Art.  2630,  R.  C.  C,  because  it  is  not  a  demand 
for  the  land  itself,  or  for  damages  caused  by  its  expropriation.  35  Ann.  924 ;  39  Ann. 
431,  1063 ;  Constitution  1879,  Ai-t«.  155  and  156. 

4.  In  an  action  for  injury  to  real  property  caused  by  flooding,  the  measure  of  damages  is  the 
difference  between  the  market  value  of  the  land  immediately  before  and  immediately 
after  tlie  injury  is  complete.  Shearman  &  Redfleld,  Sec.  602;  4  Watts  &  Sorg.  362;  24 
Barb.  273;  96  U.  S.  407. 

5.  A  railroad  company  must  so  build  its  road-l)ed  as  not  to  nee<lle8sly  injnre  the  land  over 
which  it  passes.  It  cannot  obstruct  drainage  with  impunity,  and  is  respomdble  in  dam- 
ages to  the  ad^laceut  proprietor  for  flooding  his  land.  35  Ann.  947, 1045;  37  Ann.  728;  38 
Ann.  164. 

6.  A  court  has  the  right  to  order  obstiiictions  to  the  natural  drainage  of  land  removed.  '^ 
Ann.  44.  A  party  cannot  be  coimidered  as  acquiescing  in  the  construction  and  maintan- 
ancc  of  an  embankment  on  his  land  by  a  railroad  company  where  he  (1)  objected  in  ad- 
vance ;  (2)  refused  to  give  title  ftir  right  of  way,  and  (3)  where  defendant  company,  ignor- 
ing the  provisions  of  its  own  charter.  enteiiKl,  without  acquiring  title  by  sale,  by  dona- 
tion, by  expropriation  proceedings,  or  by  prescription.    Kerr's  Injunctions  in  Equity,  *19. 

7.  Bayous  are  water  courses  (WoocI'm  Law  of  Nuisance,  Sec.  338) ;  and  by  its  charter  defend- 
ant was  required  in  so  construct  its  roadbed  as  not  to  impair  their  usefulness,  and  to  erect 
bridges,  not  embankment**,  ncross  them.  Sec.  2,  Act  No.  106,  approved  October  25,  1871  : 
Actjj  1872,  pages  8  et  get/. 

H.  There  can  be  no  set  ofl*  of  benefits  against  actual  iiyury  resulting  from  the  erection  and 
continuance  of  an  embankment,  by  which  the  lands  of  the  ac^jacent  proprietor  are 
flooded.    Wood's  Law  of  Nuisance.  Sec.  359. 

9.  The  error  of  a  trial  judge  in  coercing  a  remittitxtr  of  a  portion  of  a  verdict,  under  threat 
of  granting  a  new  trial,  may  be  rt>viewed  on  appeal.  95  U.  S.  694 ;  18  Fed.  R.  331 ;  15  Fed. 
R.  490.  ICsiN'cially,  if  the  demand  itself  be  not  re<luced.  A  trial  judge  has  no  right  to 
substitute  his  o])inion  for  the  verdict  of  a  jury  as  to  the  qiuintum  of  damages.  1 
Mason  177. 

Robert  Moll  and  JIarrtj  H.  J  fall  for  Defendant  and  Appellant: 

1 .  The  pi-escription  of  one  year  applies  to  ii\jury  canse<l  by  the  construction  of  a  railroad 
embankment.  V.  C.  C.  353r>  (3601) :  22  Ann.  616  :  16  Ann.  .338:  21  Ann.  492:  20  Ann.  214  : 
16  Ami.  140:  25  Ann.  414. 
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Prescription  begina  to  ran  from  the  day  when  the  damage  was  sustained,  and  not  from  the 
day  when  the  act  complained  of  was  committed.  Y.  16  Ann.  354;  3  Ann.  529;  22  Ann. 
616 ;  37  Ann.  728. 

2.  All  claims  for  land  or  damages  to  owner  growing  out  of  the  expropriation  thereof  for 
pablio  or  quasi  public  works  are  prescribed  by  two  years.  C.  C.  2030  ;  Kevised  Statutes, 
088,  1479;  Acts  of  1880,  p.  169;  31  Ann.  478;  35  Ann.  949.  Manning's  Unreported 
Cases,  231. 

3.  "A  remission  in  the  court  below  of  the  amount  of  damages  allowed  by  the  jury,  will  Stop 
the  party  from  setting  up  any  claim  for  damages  in  the  Appellate  Court."  Kemp  \'b. 
Womack,  1  Bob.  307 ;  V.  Leonard  vs.  Kleinpeter,  7  Ann.  p.  44. 

4.  "  If  a  party  having  a  right,  stands  by  and  sees  another  building  on  the  property  in  a 
manner  inconsistent  with  that  right,  and  makes  no  objection  while  the  act  is  in  progress, 
he  cannot  afterwards  complain.  That  is  the  proper  sense  of  the  word  'acquiescence,' 
Redfleld,  Railways,  vol.  2,  p.  390;  St.  Jnlien's  caiie,  35  Ann.  924;  18  Ohio  169;  Pierce  on 
Railroads,  109,  230 ;  Well's  Eminent  Domain,  Sec.  140 ;  35  Ann.  947 ;  Bourdier  vs.  Bel- 
leisen  ;  I>ay  vs.  R.  R.  30  Ann.  240. 

"  If  a  land  owner,  knowing  that  a  railroad  company  has  entered  upon  his  land  and  is  engaged 
in  constructing  its  road  without  having  comply  with  the  statute,  remains  inactive  and 
permit«  them  to  go  on  and  expend  large  sums  in  the  work,  he  wUl  be  stopped  from  main- 
taining either  trespas.s  or  ejectment  for  the  entry,  and  will  be  recorded  as  ha^'iug 
acquiesced  theroin."  Woo<V8  Railway  Law,  vol.  2,  page  792;  Wood's  Railway  Law, 
vol.  2,  page  780." 

"  It  is  also  trne  that  under  the  Constitution  and  laws  of  this  State  the  assessment  of  damages 
and  pa3'uient  or  deposit  of  the  amount  is  a  condition  precedent  to  the  vesting  of  the  title, 
or  of  any  right  in  the  company  to  construct  their  road.  But  these  conditions  are  suscep- 
tible of  being  waived,  and  in  these  great  public  works  the  shortest  period  of  clear 
acquiescence,  so  as  fairly  to  lead  the  company  to  inl'ier  that  the  party  intends  to  waive  his 
dalin  for  prepayment,  will  be  held  to  preclude  the  right  to  assert  the  claim  in  any  such 
form  as  to  stop  the  company  in  the  progress  of  the  work,  and  especially  to  stop  the  run- 
ning of  the  road  after  it  has  been  put  in  operation,  wheroby  the  pubUo  acquire  important 
interests  in  its  continuance,  Whatever  right*  the  plaintiff  may  have  against  the  present 
plaintiff  in  error,  growing  out  of  this  right  of  way  question,  and  whether  ho  is  estopped 
in  pait  to  assert  any  or  all  of  them,  it  seems  clear  to  me  that  he  is  not  entitled  to  a  Judg- 
ment that  would  enable  him  to  sever  a  line  of  commerce  which,  by  his  assent,  if  not 
through  his  active  agency  in  part,  was  constiiicted  over  the  same  property,  and  has 
eiVJoyed  free  passage  over  it  for  at  least  seven  years."  Wooil's  Railroad  Law,  2,  page  785  ; 
33d  Vt.  311. 

'•  To  entitle  one  to  relief,  by  ii\j unction,  against  the  construction  of  a  railroad  over  his  land, 
he  must  use  due  diligence  in  the  assertion  of  his  rights  since  the  relief  will  not  be  granted 
in  favor  of  one  who  has  been  guilty  of  great  laches,  and  who  has,  by  his  own  conduct, 
given  an  implied  aasent  to  the  consti'uction  of  the  work  which  he  al'tcrwaitis  seeks  to 
restrain.  Thus,  'where  the  owner  of  land  has  silently  slooil  by  and  negle*'.ted  to  assert 
his  righta,  and  has  permitted  a  railway  company  to  enter  upon  his  land,  and  to  pi-oceed 
with  the  erection  of  ite  works  for  a  considerable  length  of  time,  without  int*^rruption  or 
complaint,  he  is  estopped  from  the  aid  of  equity  for  the  prevention  of  the  work,"  High 
on  Ii^unctions,  vol.  1,  par.  018. 

••  The  owner  of  the  lands  who  allows  a  railroad  company  to  occupy  and  use  the  same  for  the 
coDstraction  of  its  road,  and  other  appurtenances  necessary  to  the  operation  of  the  rail- 
road, without  remonstrance  or  complaint,  will  be  held  to  have  acquiesced  therein,  and 
such  acquiescence  would  bar  his  action  to  dispossess  the  company."  39  Ann.  4o7.  See 
nl«o  St.  Julien's  case,  35  Ann.  p.  926;  Belleisen,  35  Ann.  p.  947;  31  Ann.  p.  478;  39 
Ann.  p.  427. 
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5.  "  An  interference  \vith  the  flow  of  surface  water,  c«nHed  by  a  public  improvement 
authorised  by  law.  is  a  consequential  injury.  If  a  railroad  or  public  road,  made  with 
reasonable  cai-e  and  skill,  incidentally  ii^jnres  adjoining  land,  by  obstructing  the  flow  of 
surface  wat«r,  there  can  be  no  recovery  for  such  ii\jury."  Mills  on  Eminent  Domain,  par. 
189;  «Oth  Mo.  329.  XU;  2.'ld  N.  Y.  42;  74  X.  C.  220;  66t*i  N.  Y.  62;  Pacif.  Rep.  Dig.  1-10, 
p.  C70, 

The  opinion  of  the  Court  wus  delivered  by 

Watkins,  J.  Plaintiff  is  tlie  owner  of  950  aeres  of  hind  situated  on 
Honey  Ishind,  between  East  and  West  Pearl  rivers,  in  Louisiana,  on 
which  he  resides,  and  of  about  170  acres  on  the  east  bank  of  East  Pearl 
river,  opposite  the  former,  in  the  State  of  Mississippi.  He  is  a  farmer, 
and  engaged  in  stock  raising.  He  alleges  that  these  lands  were  worth 
$50  per  acre  in  1882.  Tliat  during  that  year,  the  defendant  company 
commenced  and  constructed  tlieir  railway  through  a  portion  of  said 
Louisiana  tra<:t  of  land,  that  is  to  say,  the  south  half  of  section  thirty' 
eiffht  of  townsliip  seven,  of  range  liffceen,  containing  320  acres,  and  ex- 
tending diagonally  through  it  from  the  southwest  to  the  northeast 
corner,  on  the  west  bank  of  East  Pearl  river — thus  leaving,  of  the 
whole,  three  hundred  and  twenty  acres  south  and  west  of  the  road,  and 
six  hundred  and  thirty  north  and  east  of  it. 

Petitioner  avers  that  defendant  company  entered  ujion  the  lands  with- 
out his  consent  and  against  Ids  i^rotest,  and  threw  up  an  embankment 
from  seven  to  twelve  feet  high,  and  occupied  for  tlieir  right  of  way  a 
width  of  one  and  one-half  acres  of  his  land,  for  a  distance  of  twenty- 
two  acres,  uia)cing  an  aggi*egate  of  thirty-three  Jicres  in  quantity,  and  of 
the  value  of  81650,  and  has  since  used,  and  now  uses  and  occupies  the 
same. 

He  further  avers  that  the  defendant's  embankment  extends  across 
Honey  Island,  from  East  to  West  Pearl  rivers,  a  dist^mce  of  six  miles, 
and  that  it  has  impeded  and  destrc»yed  the  natural  flow,  and  escape  of 
the  flood- waters  which  frequently  come  down  Pearl  river,  as  well  as  the 
surface  water*  in  time  of  rains;  that  it  has  stopped  up  the  natural 
drains  existing  thereon,  known  as  Roan's  bayou,  and  Bridge  bayou,  and 
thereby  destroying  the  drainage  into  and  through  the  same;  that  this 
impediment  has  caused  his  lands  to  overflow  and  their  value  desti'oyed 
for  agricultural  purposes,  and  as  a  suitable  pasture  for  hogs  and  cattle, 
and  rendering  his  avocation  hazardous  and  attended  with  gre^it  loss  of 
cattle,  etc. 

He  alleges  that  these  lands  were  very  fertile  and  produced  large  crops 
of  corn,  sugar  cane,  rice,  peas,  and  potatoes ;  about  one  hundred  and  fifty 
acres  were  arable,  and  three  hundred  and  fifty  more  were  under  fence  j 
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all  of  said  lands  (other  than  the  lands  just  described)  were  cane  bottom 
timber  lands,  specially  adapted  for  grazing  cattle,  and  as  a  range  for 
hogs  J  and,  being  more  elevated  than  those  adjacent,  they  aftbrded  a 
"  safe  i*efuge  for  cattle  and  hogs  in  time  of  high  wat^jr,  and  freshets." 

The  jHjtitioner  then  particularizes  and  specifies  the  various  different 
items  of  damage  he  has  sust^ained,  in  conse<iuence  of  the  construction 
and  Tuaintenance  of  said  embankment,  and  which  aggregate  $11,850,  in 
addition  to  the  value  of  the  right  of  way,  specified  above. 

The  defendant  first  tendered  a  plea  of  prescription,  and,  it  haAing 
been  passed  upon,  it  filed  an  answer  declaring,  that  it  had  constructed 
an  usual  and  customary  road-bed  across  Honey  Island,  under  the  law, 
of  only  sufficient  size  and  height  to  be  above,  and  withstand  the  floods 
which  frequently  cover  said  land.  That  it  crosses  said  land  in  such  way 
ns  to  offer  the  least  possible  resistance  to  overflow,  or  other  water,  and 
at  a  cost  of  maney  thousands  of  dollars  more  than  the  value  of  the  land, 
That  the  idaintift*  knew  of  tlie  construction  of  said  embankment,  which 
was  many  months  in  course  of  construction,  and  did  not  take  any  legal 
action  to  prevent  it.  It  denies  that  any  of  plaintiff' 's  alleged  complaints 
were  ever  made  to  any  person  duly  authorized  to  represent  tlie  company, 
and  that  ''same  should  have  been  made  to  the  president,  or  other  legal 
representative  of  the  cori)oration,  and  not  to  a  subordinate  j  and  if 
there  was  a  difference  of  opinion  as  to  the  effV»ct  of  the  public  work 
about  to  be  constructed  *  *  upon  the  drainage  or  water-flow  *  * 
he  should  have  provoked  and  obtiiined  a  legal  interpretation  of  his 
rights,  in  time  to  prevent  the  construction  of  the  work  complained  of." 

It  avers  that  the  bayous  which  are  alleged  to  be  closed  up  are  not 
bayous  or  running  streams,  but  mere  gidleys,  and  not  natiu'al  drains,  in 
any  sense  of  the  word.  That  Honey  Island  is  a  very  low  tract  of  land, 
which  ha«  been  subject  to  annucal  inimdations,  **  ever  since  the  memory 
of  man."  That  people  who  own  and  graze  cattle  on  this  island,  remove 
them,  every  season  of  ovc^rflow,  to  the  high  land  east  of  Pearl  river,  as 
a  place  of  safety. 

That  persons  who  plant  crops  of  any  kind  on  tliat  land  take  the 
chancer  of  having  them  destroyed,  and  that  such  has  always  been  the 
case  since  the  island  was  first  settled.  That  the  overflow  upon  said  land 
is  equal  and  uniform,  submerging  it  above  and  below  its  road,  wliich 
adds  nothing  to  its  height,  or  to  the  force  of  the  water's  current,  and 
that  it  remains  upon  the  land  only  for  a  short  while  at  a  time,  passing 
off  wlien  the  river  runs  down. 

Defendant  avers  that,  in8t/ea<l  of  plaintiff^'s  lands  being  worth  fifty 
(hilars    per    acre,  same  are   not    now,   and    never   have  been,  worth 
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more  than  fifty  cents  per  jvcre ;  and  denies  that  tliere  is  now,  or  ever  has 
been  any  valuable  pasture  on  plaintiff's  land,  or  that  the  company  ever 
promised  him  anything  for  the  insignificant  strip  that  was  necessarily 
appropriated  for  a  road-bed. 

The  case  was  submitted,  in  the  court  below,  without  argument,  and 
the  jury  rendered  a  verdict  of  $7500  for  the  plaintiff,  and  found  that  the 
embankment  complained  of,  conshtutes  a  continuing  obstruction  to  the 
natural  drainage  of  plaintiff's  land,  and  that  the  defendant  ought  to  be 
condemned  to  reopen  such  natural  drainage,  by  the  removal  of  sjiid 
embankment,  or  otherwise. 

The  defendant  made  a  motion  for  a  new  trial,  and,  when  it  came  to  l>e 
heard,  the  judge  a  quo  signified  that  the  verdict,  in  his  opinion,  was 
excessive,  and  plaintiff's  counsel  enteied  a  remittitur  of  the  amount  of 
the  verdict  in  excess  of  $1000,  for  which  sum  the  judgment  was  signed, 
and  therefrom  the  defendant  appeals. 

Counsel  for  plaintift'  contends  that  this  was  a  case  of  a  ranittitnr  en- 
tered under  judicial  compulsion,  which  does  not  estop  him  from  having 
it  sot  aside,  and  recovering  the  full  amount  of  the  verdict.  But,  in  con- 
sideration of  the  views  we  entertain  of  the  merits  of  this  controversy, 
it  is  unnecessary  for  us  to  discuss  this  interesting  question. 

II. 

As  a  satisfactory  classification  of  the  demands  of  tlie  plaintiff,  as 
represented  by  the  verdict  of  the  jujy,  we  will  c(')llate  tiiem  from  his 
counsel's  brief.     They  are  as  follows,  viz : 

1 .  Oat  crop  destroyed  in  the  spring  of  1886. 

2.  One  horse  and  one  mule  drowned  in  1886. 

3.  Value  of  right  of  way  over  forty-three  and  one-third  acres  of  land. 

4.  Loss  of  rent  of  fifty  acres  of  cleared  land  for  the  year  1886. 

5.  Injury  to  90t)  acres  of  land  by  washing. 

6.  Four  hundred  acres  denuded  of  vegetables  by  the  overflow  of  1886. 

7.  Destruction  and  deprivation  of  i)asturage  for  KMK)  head  of  cattle, 
during  the  overflow  of  188(). 

All  of  these  items  aggregating  $9541  in  amount. 

Before  commenting  on  the  evidence  appertaining  to  the  merits,  we 
will  consider  the  defendant's  plea  of  prescription  of  one  and  two  years. 

III. 

On,  the  trial  of  the  plea  of  prescrii)tion,  the  judge  a  quo  maintained  it 
as  to  the  claun  for  catth^  lost,  and  deprivation  of  laud  during  the  years 
1882,  1883,  1884  and  1885,  this  suit  having  been  filed  on  the  15th  of 
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February,  1887.  To  this  part  of  his  ruling,  plaintiff's  counsel  urges  no 
complaint  in  Ids  brief.  Tlie  judge  further  ruled  thiit  the  defendant's 
riglit  must  be  reserved  in  respect  to  said  plea  against  the  chiim  for  dam- 
agt*8  sustained  by  the  h)SK  of  a  horse  and  a  mule  in  tlie  early  jiart  of 
1886,  "  until  it  is  made  to  appear  from  the  evidence  at  what  date,  or 
dates  said  animals  were  lost." 

The  judge,  fui-ther  ruling,  maintained  the  plea  "  with  respect  to  such 
damages  to,  an<l  deprivation  in  the  value  of  the  land,  as  may  have 
occurred,  or  resulted  prior  to  February  Kith,  1887." 

It  should  read  1886,  as  the  court  had  under  consideration  the  damages 
alleged  to  have  been  **  sustained  more  than  one  year  l)efore  the  service 
of  citati<m  in  this  suit,  February  Kith,  1887." 

Consequently,  it  will  be  seen  that  the  items  claimed  in  the  specifica- 
tions do  not,  on  the  face  of  plaintiff's  petition,  fall  within  the  perio<l 
mentioned,  and  how  the  same  may  be  affected  by  the  evidence  we  shall 
see  in  the  progress  of  the  discussion. 

The  judge's  ruling,  as  we  understand  it,  does  not  affect  plaintiff's 
claim  for  compensatory  damafjeH  for  the  value  of  defendant's  right  of 
way.  Nor  do  we  think  the  two  years'  prescription  pleaded,  applicable 
to  this  demand.  Sections  698  and  1479  of  the  Revised  Statutes,  do  not 
apply,  because  the  defendant  did  not  comply  with  their  provisions  and 
cause  the  plaintift''s  jiroperty  to  be  judicially  expropriated.  R.  C. 
0.  26:30. 

Tiiese  different  provisions  of  law  are  substantially  the  same,  and  are 
to  the  effect  that  whenever  a  railroad  corporation  *' cannot  agree  with 
the  owner  of  any  land  which  nuiy  be  wanted,  for  its  purchase,  it  shall 
Ikj  lawful  for  such  corporation  to  apply  by  petition  to  the  judge  *  * 
describing  the  lands  necessary  for  their  purposes,  with  a  plan  of 
the  same,  and  a  statement  of  the  improvement  thereon,  if  any,  and  the 
name  of  the  owner  thereof,  if  known  and  iiresent  in  tlie  State,  with  a 
prayer  that  the  land  be  adjudged  to  such  corjioration,  uiK)n  the  payment 
to  the  owner  of  all  such  damages  as  he  may  sustain  in  consequence 
of  the  ejrproprUffioit  of  his  land  as  a  jiublic  work.  All  claims  for  laud, 
or  damages  to  the  owner,  caused  by  its  vxpropriaiion  for  the  construc- 
tion of  any  public  work,  shall  be  barred  by  two  ye:irs'  pre8crii)tion, 
which  shall  commence  to  run  from  the  date  at  which  the  land  was 
actually  occupied  and  used  for  the  occupation  of  the  works." 

Sec.  5,  Act  125  of  1880,  p.  I(i9,  is  to  the  same  effect. 

Tliis  evidently  means  the  occupancy  by  the  corporation  of  the  owner's 
]»roperty  under  the  judge's  order  of  adjudication.  There  is  a  wide  dis- 
tincti<m  In^tween  the  occupancy  of  a  corporation  under  a  decree  of  ex- 
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propriation,  and  an  occupancy  without  tlie  antliority  of  the  judge,  or 
even  the  siinction  of  the  owner,  as  is  alleged  in  this  case. 

Jefferson  and  Lake  FonfclMr train  Ua'droad  Company  vs.  The  City  of 
XcH'  Orleans,  31  Ann.  479,  cited  by  the  defendant's  counsel,  rests  upon 
the  provision  of  a  special  statute,  exce}»tional  in  character. 

Act  165  of  1858. 

Under  the  fourth  section  of  that  act  a  board  of  coinndssiouc^rs  was  in- 
vest4Ml  with  full  power  to  drain  certain  districts  of  the  Citj^  of  New 
Orleans,  and  to  that  end  it  had  the  right  "at  all  times,  of  enteiiny  on  the 
lands  *  *  and  of  placing  therein  their  engines  and  machinery 
*  *  and  of  diyyinff  all  necessary  caiuds  and  drains,  makina  all  neces- 
sary end>ankments  and  levees,  etc."  Tlie  only  right  the  owner  had 
reserved  him,  wa«  that  of  making  opposition  in  the  courts.  In  that  case 
tlic  court  held  that  tlie  title  did  not  pass  to  the  connnissioners,  "  but  only 
a  right  of  servitude  of  drain  "  was  created.  The  compensiition  claimed 
in  that  case  was  for  damages  sustained  by  a  ^'forcible,  icrongful  and 
illeyal  entry ''  upon  plaintiff's  land.  In  this  it  is  for  the  value  of  the 
land,  the  fee  in  whieli  has  passed  to  the  railroad  company. 

We  are  of  the  opinion  that  this  plea  is  not  good. 

But  the  damages  alleged  to  have  been  sustained  to  plaintiff's  land,  by 
washing,  are  governed  by  an  entirely  different  rule,  and  to  this  claim 
the  plea  urged  is  good,  and  the  demand  was,  by  the  judge  a  quo, 
properly  restricted  to  such  damages  as  were  sustained  Within  one  year 
prior  to  suit. 

Plaintfff's  theoiy  in  reference  to  a  continuing  obstruction  to  the 
natural  drainage  of  his  laud,  and  same  giving  rise  to  a  continuing  dam- 
age, which  is,  in  some  numner,  imprescriptible,  we  do  not  think  well 
founded  in  law.  We  can  well  understand  the  principle,  that,  in  case  of 
a  continuing  nuisance,  resulting  injuriously,  one  recovery  does  not 
exhaust  the  right  of  action,  nor  preclude  another,  or  many,  subsequent 
recoveries,  so  long  as  it  remains  unabated ;  but  we  are  of  the  opinion 
that  it  cannot  be,  witli  jjropriety,  extended  so  far  as  to  suspend  i)rescrip- 
tion  in  case  no  action  is  instituted,  at  all,  If  plaintiff  has  permitted  the 
obstruction,  and  consequent  damage,  to  continue,  on  the  very  premises 
he  has  oc<'npied,  and  attemjited  to  use,  during  all  of  those  years  since 
1882,  without  suit,  or  judicial  restraint  of  any  kind,  we  are  decidedly  of 
the  opinion  that  the  plea  of  one  year's  prescription  is  applicable,  and, 
tliough  a  harsh  remedy,  must  be  applied. 

IV. 

It  is  well  to  observ^e,  at  the  outset  of  a  discussion  of  the  facts  of  this 
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case,  as  applicable  to  the  merits,  that,  on  aceonnt  of  the  large  imniher 
of  ivitnesses  who  were  examined  by  the  parties  resi)ectively,  under  com- 
mission and  in  open  court,  and  the  great  latitude  allowed  in  their 
examination,  the  issues  have  been  of  veiy  unwitisfactory  analysis ;  and, 
on  that  account,  we  find  it  practically  impossible  to  give  the  testimony 
in  detaU,  or  by  way  of  an  intelligent  summary.  Nor,  in  our  view,  would 
even  a  concise  digest  of  it,  subserve  any  useful  purpose,  but  on  the  con- 
trary, would  unnecessarily  encumber  our  opinion. 

We  find  in  evidence  a  report  made  by  the  Chief  of  Engineers  to  tlie 
Secretary  of  War,  in  1879,  in  which  is  given  an  accurate  idea  of  the 
topography  of  Honey  Island,  as  evidenced  by  actual  surveys.  This  re- 
port was  made  during  the  period  of  plaintift''s  occupancy,  and  immedi- 
ately previous  to  the  constnu'tion  of  tlu»  embankment  in  question,  by 
the  railroad  company. 

This  report  states  that  the  general,  or  mien  course  of  Pearl  river, 
from  Jackson,  Mississippi,  to  the  Gulf  of  Mexico,  is  due  south,  and  that 
the  distance  between  those  points  is  about  290  mDes.  The  head  of  West 
Pearl  river  is  at  the  end  of  the  265th  mile  from  Jackson,  near  Wakiah 
Bluff,  at  which  point  the  valley  is  several  miles  wide,  *'  and  it  is  all  low 
cypress  brakes  and  bayous,  and  old  river  channels,  bordered  with  high 
cane  and  thick  woods  in  narrow  belts.  The  height  of  the  flood  of  1874, 
was  here  26  feet  above  low  water.  *  *  At  the  end  of  the  277th  mile 
from  Jackson,  old  Pearl  river  makes  an  abrupt  turn  to  the  northeast, 
and  it  is  at  this  point  that  Home  Bayou  leaves  to  tlie  right.  It  has  a 
mean  depth  of  ten  feet,  and  is  full  of  sharp,  short  bends.  *  *  A  mile 
below  its  head  Little  Home  Bayou  leaves  to  tlie  northward,  but  it  is 
joined  by  several  bayous  from  the  west  swamps,  and  where  it  again  re- 
turns at  the  280th  mile,  it  has  fully  twice  as  much  water  as  it  had  when 
it  left.  Below  its  entrance  into  Home  Bayou  there  is  an  immediate  in- 
crease of  five  feet  in  depth  on  the  low  shoal  places,  and  a  width  of  not 
less  than  100  feet.  •  ♦  At  the  end  of  the  282nd  mile  Wesi  Pearl  river 
again  enters  with  nearly  all  the  water  of  the  valley.  *  *  ♦  77*^  left 
hank  of  Home  Bayou  in  vailed  Honey  Inland,  and  it  retains  the  name 
down  to  East  Pearl  river  entrance,  near  its  mouth. 

"Honey  Island  w^as  once  inhabited,  and  very  mantf  farms  were,  for  a 
long  time,  cultivated  on  it  ;  but  owing  to  the  height  of  the  floods  it  has  been 
nearly  abandoned.^''    P.  897. 

Tliis  quotation  is  made  from  the  sketch  and  field  notes  furnished  by 
the  assistant  engineer,  and  embraced  in  the  report.  But  in  his  report 
the  chief  says : 

"Perhaps  no  stream  in  the  country  has  had  its  character  so  entirely 
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changed  within  the  past  fifty  years  than  has  this.  Not  later  than  fifty 
years  ago  it  was  known  as  an  excellent,  naWgable,  clear-water  stream. 
*  *  The  stream  is  now  as  muddy  as  the  Mississippi  river  ;  its  length 
has  been  shortened  fully  one-tenth  by  cut-ofts,  and  its  banks,  in  nearly 
every  bend,  are  annual) 3'  caving  in,  with  their  load  of  trees  to  form 
obstnictions  to  navigation.  As  natural  sequences  planters  hare  been 
driven,  by  ftoods,  from  the  Iwttom  lamh,  which  they  denuded  of  their  pro- 
tecting forests  and  undergrowth,  and  tlie  commercial  business  of  the 
valley  has  been  entirely  destroyed."    P.  899. 

There  are  sevenil  witnesses — some  for  tlu»  plaintiff  and  some  for  the 
defendant — who  confirm  this  statement  from  the  engineer's  report. 
They  assert,  from  actual  i>ersonal  knowledge,  that  Honey  Island  has, 
for  a  gi'cat  many  years,  been  subject  to  extensive  overflows,  at  intervals 
of  several  years,  and  to  lesser  ones  every  year,  and  ranging  in  depth, 
from  one  to  ten  feet.  That  there  are  but  few  people  living  on  the  island, 
and  it  is  regarded  as  a  free  pasture  for  cattle  and  range  for  stock.  That 
milch  cows  frequently  swim  Pearl  river  twice  a  day  going  to,  and  re- 
turning from  the  island.  That  when  the  water  floods  the  banks  of 
Pearl  river  *'  it  covers  everything,"  That  the  owners  of  cattle  drive,  or 
swim  them  out  during  times  of  high  water,  as  they  could  not  live  on  the 
island.  That  the  ])eople  who  reside  on  the  island  are  those  of  small 
means  and  who  cultivate  very  small  patches  of  a  few  acres  each. 

The  plaintiff's  lauds  are  rather  more  elevated  than  others  on  the 
island,  and  some  of  them  produce  cereals  very  abundantly.  There  is 
some  evidence  to  the  <;ffect  that  tlu^  rental  value  of  some  of  his  lands 
have  bi'cn  diminished  considerably  since  the  construction  of  the  em- 
bankment, but  they  do  not  attribute  wuiie  wholli/  to  that  cause ;  while 
others  deny  it.  It  is  shown  that  the  lands  situat**d  on  East  Pearl  river, 
at  that  point,  are  six  or  eight  feet  higher  than  those  on  West  Pearl  river 
—eight  or  ten  miles  distant— and  that  the  natural  inclination  of  the 
ground  is  in  that  direction. 

As  it  is  a  conceded  fact  tfiat  defendant's  road-bed  and  embankment 
extend  diagonally  through  plaintiff's  land  from  southwest  to  northeast — 
and  plaintiff's  land  is,  at  the  point  of  its  intersection,  onl^v  three- fourth  e* 
of  one  mile  in  width,  and  situated  on  the  nrst  bank  of  East  Pearl  rirer 
where  the  lands  are  of  the  greatest  altitude— it  stands  to  re4\son  and 
philosophy  that  the  embankment,  while  it  operates  a*  a  temporary  re- 
stiaint  to  the  overflow  and  surface  water  descending,  would  at  the  same 
tinu»,  serve  to  increase  their  flow  towards  West  Pearl  river,  and  soon 
relieve  the  land ;  while,  to  the  lands  below,  it  would  be  an  additional 
protection  against  both. 
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Taking  the  testimony,  all  in  all,  we  are  of  tlie  opinion  that  five  hun- 
dred dollars  would  be  a  liberal  allowance  to  the  plaintiff  for  ail  the  dam- 
ages he  has  suffered  from  the  canses  assigned. 


The  defendant's  witnesses  state  that  the  railroad  company's  road-bed 
and  right  of  way  occupy  about  forty  acres  of  plaintiff's  land — which  is 
more  than  is  demanded  in  plaintiff's  petition — and  may  be  accepted  as 
about  the  correct  allowance  to  be  made  in  quantity- ;  but,  from  all  the 
testimony,  we  think  plaintiff's  estimate  of  fifty  dollars  per  acre — situated 
as  these  lands  are,  and  as  they  are  undoubtedly  circumstanced — is  an  ex- 
travagant extimate.  It  is  submitted  that  five  dollars  per  acre  is  a  fair 
and  adequate  compensation  for  them,  or  two  hundred  dollars  for  the 

whole. 

VI. 

There  remains  but  one  other  question  for  solution,  and  that  is  the 
claim  in  the  verdict  and  judgment  which  condemns  the  defendant  to 
"  reopen  such  natural  drainage  by  the  removal  of  said  embankment,  or 
otherwise." 

It  would  cert-ainly  be  unjust  to  the  railroad  company  to  compel  it  to 
remove  tlie  superstructure  and  demolish  its  embankment  throughout  the 
entire  distance  from  East  to  West  Pearl  riv(»r  and  erect,  in  its  stead,  an 
expensive  trestle,  merely  for  the  relief  of  plaintiff's  six  hundred  and 
eiglity  acres  of  land,  situated  above.  Surely  the  defendant's  act,  in 
openly  entering  upon  the  defendant's  land,  witli  plaintiff's  knowledge, 
and  in  full  view  of  his  domicile,  and  constructing  thereon  a  most 
inipoi-tant  link  in  their  tmnscontinental  railway,  could  not  subject  it  to 
such  cimsequeuces.  But  this  is  not  an  open  question,  however,  as  it  has 
lieen  by  us  twice  considered  and  decided  adversely  to  plaintiff's  conten- 
tion, and  in  cases  cited  in  plaintiff's  brief. 

In  Bourdier  &  Bellesein  vs.  Rtiilroad  Company,  35  Ann.  949,  it  was 
said: 

"  If  the  entry  was  unlawful,  the  plaintiffs  condoned  it.  They  should, 
at  once,  and  peremptorily  have  forbidden  the  entry  of  the  defendant,  if 
they  intended  to  dispute  its  right  to  the  road-bedy  ete.  *  *  They 
should  have  denied  defendant  access,  and  hare  prevented  it  %  nsing  legal 
process.'" 

In  St.  Julien  vs.  Morgan's  Railroad  Company,  same  volume,  at  page 
925,  this  court  again  said,  in  even  more  concise  and  uue([uivocal  terms, 
uxK>n  the  same  subject : 

**  It  is  unnecessary  for  us  to  say  or  to  inthnate   how,  or  whether 
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lie  would  have  been  protected  had  he  done  more  than  talk  to  a  lawyer. 
('ertain  it  is  he  did  not  invoke  the  arm  of  tlie  law,  at  a  time  when 
it  would  have  been  of  service  to  him,  but,  on  the  contrary,  acquieaced 
in  the  defendant's  taking:  possession  and  usin^  his  property,  encouraged 
it  to  prosecute  its  work  by  abstaining  from  any  attempt  to  prevent  it, 
and  made  no  complaint  in  a  court  of  late,  of  the  injuries  inflicted  upon 
him,  until  the  defendant  had  expended  large  sums  of  money  in  complet- 
ing it.  Having  thus  penuitted  the  use  and  occupancy  of  his  kiud,  and 
the  construction  of  a  quasi  public  work  thereon,  without  resistance, 
or  even  comxdaint,  he  vanuot  afteneariU  require  its  demolition,  or  prevent 
its  nse,  etc." 

(The  italics  are  ours.) 

It  is  submitted  that  the  plaintiff  has  acquiesced  in  the  construction  of 
the  embankment  on  his  land  by  the  defendant  company.  It  was  erected 
in  1882,  and  this  suit  was  not  filed  until  1887. 

He  certainly  did  not  attempt,  by  a  due  and  timely  resort  to  judicial 
proceedings,  to  prevent  its  construction.  As  we  understand  it,  plaintiff's 
complaint  is  that  the  defendant  constructed  an  embankment  and  not 
a  trestle,  and  that  it  has  failed  to  make  compensation  for  the  iigury  his 
property  has  thereby  received  —  there  having  been  a  disagreement 
between  himself  and  the  officers  of  the  corporation,  as  to  the  amount 
due. 

Our  predecessors  maintained  this  principle  in  Jefferson  and  Lake 
Pontchartrain  Railroad  Conipany  vs.  City  of  New  Orleans,  31  Ann.  481, 
cited  supra,  and  in  which  is  quoted  an  extract  from  Goodwin  vs.  Cincin- 
nati, 18  Ohio  169,  and  from  which  we  select  the  following  paragraph,  viz : 

"  Where  a  party  stands  by  *  *  and  silently  sees  a  public  raU- 
road  constructed  upon  his  land,  it  is  too  late  for  him,  after  the  road 
is  completed  *  *  to  seek  by  injunction,  or  otherwise,  to  deny  the 
railroad  comi)any  the  right  to  use  the  property.  Considerations  of 
public  policy,  as  well  as  recognized  principles  of  justice  between 
l)artie8^  re([uire  that  we  should  hold,  in  such  ctises,  that  t\w.  property  of 
the  owner  cannot  de  reclaimed,  and  there  onUj  remains  to  him  a  right  of 
compensation.  An  injunction  *  *  might  have  been  sought  at  the 
first  known  attempt  or  even  threat  to  despoil  the  land,  or  to  construct  the 
railway  upon  its  line.  The  omission  to  do  so  is  an  implied  assent.  The 
work  being  completed,  the  public,  as  well  as  those  directly  interested  in 
the  road  *  *  have  a  right  to  insist  on  the  application  of  this 
rule."  Vide  Tilton  vs.  Railroad  Campany,  35  Ann.  KK)2  j  Lawrence  vs. 
Morgan's  L.  and  T.  R.  R.  and  S.  Co.,  39  Ann.  427. 
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We  think  the  defendant  did  not  violate  tlie  terniR  of  its  charter 
reqniring  it  to  "maintain  its  railroad  over  and  across  waters  of  tlie  State 
of  Louisiana  known  as  Lake  Pontchartrain  and  other  streams  and  bayous 
between  Lewisburg  and  Pearl  river  by  hrUhjesy 

The  proof  does  not  show,  to  our  satisfaction,  tliat  the  depressions 
existing  in  1882,  in  and  through  some  portions  of  plaintiff's  lands,  were, 
in  the  sense  of  that  provision  of  defendant's  charter,  either  bat/ous, 
waters^  or  water-courses.  Evidently  they  were  such  as  had  been  made, 
from  time  to  time  during  years  previous,  by  the  attrition  of  overflow 
water  from  East  Pearl  river  and  surface-water  produced  by  the  fall  of 
rain. 

These  are  inherent  to  any  soil  which  is  left  in  a  state  of  nature,  and 
unprotected  by  levees  or  embankments.  We  do  not  regard  them  as  of 
the  character  of  streams  which  the  railroad  company  was  obliged  to 
bridge,  or  span  with  culverts. 

Entertaining  these  views,  the  judgment  appealed  from  is  excessive  to 
the  extent  of  three  hundred  dollars ;  and  that  part  of  tlie  decree  which 
requires  the  demolition  of  the  embankment  complained  of,  is  reversed, 
and  set  aside. 

It  is,  therefore,  ordered  and  decreed  that  tin*  judgment  appealed  from 
be  amended  in  the  following  particulars,  viz : 

1.  So  as  to  reduce  the  amount  thereof  from  one  thousand  to  seven 
himdred. 

2.  So  as  to  relieve  the  defendant  company  from  demolishing,  or  alter- 
ing its  embankment  and  road-bed. 

And  that,  as  thus  amended,  same  be  affirmed  with  the  cost  of  apjieal 
taxed  against  plaintiff  and  appellee. 


No.  10,229. 
Miss  S.  M.  Lynch  vs.  T.  J.  Sellers  &  Co. 

Thii*  caiM«  Involven  only  questioim  of  fact. 

Where  a  i»arty  entered  into  a  contract  with  the  owners  of  tlio  main  biiihling  In  the  Exposition 
groundM  to  take  down  the  trustieH  and  spars  at  five  dollars  for  each,  and  tho  owoiT.  while 
the  contractor  was  at  work  within  the  bnilding,  stripped  it  of  sheathin;;.  rafters,  piirliues 
and  braces,  so  that  the  trusses  and  spars  fell,  some  of  which  kilknl  two  of  the  contractor's 
<-mpIoyees  and  woanded  another,  held  that  he  was  .justified  in  quitting  the  work  and 
aluuidoning  his  contract,  and.  that  the  owner  of  the  buildiug  shoultl  pay  him  ns  diimages 
the  profits  which  he  would  have  oarne<l  as  thouf^h  he  had  completed  liiH  contract. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
R iff h tor,  J. 


376  SUPREME  COURT  OF  LOUISIANA. 

Lynch  vs.  ScillerB  &  Co. 
Ilarry  IL  Hal!  for  Plaintiff  and  Appellee. 


Jiice  <£•  Annafronff  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

McEnerit,  J.  Phiintiff  brought  this  suit  to  recover  from  defendants 
the  sum  of  three  thousand  one  hundred  and  ninty-tive  dollars  and 
twenty  cents,  for  services  performed  under  and  damages  due  her  for 
violation  of  a  contract  entered  into  between  them  for  taking  down  the 
main  building,  and  for  a  contract  to  take  down  the  government  building 
in  the  Exposition  grounds.  In  relation  to  the  government  building  it  is 
alleged  that  there  was  a  verbal  contract  made  at  the  same  time  that  the 
contract  for  the  main  building  was  executed,  and  that  it  was  agreed 
between  them  that  if  the  services  about  the  main  building  were 
satisfactorily  performed  that  the  contract  for  taking  down  the  govern- 
ment building  would  be  ^awarded  to  plaintiff. 

The  written  contract  between  the  parties,  in  substance,  is  as  follows : 

The  plaintiff  was  to  receive  five  dollars  for  each  truss  or  section,  and 
each  truss  or  section  included  the  whole  of  the  interior  framework  which 
w^as  in  position  or  place  between  two  uprights  or  posts,  and  to  include 
plat«s,  braces,  jack  rafters,  ridge  pieces,  purlines,  double  posts  or 
uprights  supporting  plates  on  which  spans  of  seventy-five  feet  spars 
and  fifty  feet  spars  rest,  including  also  main  uprights  or  posts.  False 
trusses  and  hip  rafters  were  to  Ife  count-ed  as  trusses.  The  whole  was  to 
be  lowered  and  piled  in  their  respective  sizes,  and  scantlings,  nails  and 
spikes  were  to  be  knocked  out.  All  necessary  and  proper  braces, 
struts,  etc.,  were  to  be  used  by  plaintiff  for  the  safety  of  the  various 
parts  of  the  building.  All  responsibility  for  injury  to  plaintiff''8  em- 
ployees was  assumed  by  her.  Work  was  to  commence  on  June  14, 1886, 
and  was  to  be  completed  by  the  15th  of  July  ensuing.  The  passage 
ways  were  t^o  be  kept  free  from  debris  or  lumber  of  any  kind  that  might 
prove  an  obstacle  to  the  work  of  plaintiff,  she  agr(?eiug,  however,  to 
demand  the  services  only  of  one  person  to  clear  away  the  lumber.  The 
whole  work  was  to  be  done  under  the  supervision  of  an  architect,  whose 
decision  on  all  disputed  points  the  plaintiff*  agi*eed  to  accept  as  final. 

On  the  trial  evidence  was  offered  to  prove  that  at  the  time  of  making 
the  contract  it  was  stipulated  that  the  government  building  was  to  be 
awarded  to  the  phiintiff,  and  that  she  took  tlie  contract  for  the  main 
building  with  this  underst4uiding.  Objection  was  made  to  the  introduc- 
tion of  this  testimony.  The  district  judge  overruled  the  objection  Jind 
admitted  it,  to  consider  the  (jucstion  thereafter,  whether  or  not  there 
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was  any  contract  i-elatiug  to  the  government  building  which  induced  the 
plaintiff  to  accept  the  main  building  contract.  Under  tliis  view  of  the 
qnestion,  the  district  judge  did  not  err  in  admitting  the  evidence. 

Plaintiff  alleges  and  defendant*  deny  any  such  contract.  Brady,  a 
witness,  was  present  when  the  conversation  (wcurred  about  the  govern- 
ment building.  He  says  Mr.  Lynch  want<*d  the  contract  for  the  gov- 
ernment building.  Mr.  Sellers  made  the  remark :  *'  Do  this  first,  and 
then  we  will  talk  about  the  government  building  afterwards.  If  you  do 
this  work  satisfactorily  then  we  will  consider  the  government  building." 
Banks  says  that  Sellers  told  him  that  he  had  partly  made  an  agreement 
with  Lynqh,  and  if  he  suited  him  he  would  give  him  both  buildings. 
Reid  says  he  was  told  by  Sellers  that  he  had  let  the  main  building  to 
Lynch  with  the  privilege  of  the  government  bfiilding.  No  contract 
is  proved  between  the  parties  in  relation  to  the  government  build- 
ing. If  any  agreement  was  made  it  depended  solely  upon  the  will  of 
defendants  and  was  therefore  a  nullity. 

There  was  but  one  contract  w-hich  was  reduced  to  writing,  and 
referred  only  to  the  main  building. 

In  the  suit  of  Carey  vs.  Sellers  &  Co.,  who  are  the  defendants  in  the 
instant  case,  T.  G.  Sellers,  one  of  the  defendants  in  that  case  on  behalf 
of  the  defendants,  swore  that  Lynch  performed  his  work  carefully,  pru- 
dently and  satisfactorily.  They  are  now  estopped  from  alleging  viola- 
tion of  her  contract.  For  the  purjjoses  of  this  case  it  is  assumed  that 
she  performed  all  the  obligations  which  her  contract  with  the  defendants 
imposed  upon  her.  The  contention  is  naiTowed  to  the  question  whether 
or  not  T.  J.  Sellers  &  Co.  so  violated  their  contract  with  the  plaintiff  as 
to  prevent  her  from  carrying  out  her  agreement  with  the  defendants,  in 
consequence  of  which  she  suffered  damage  and  loss. 

The  conti-act  stipulated  that  the  building  should  be  taken  down  under 
the  supervision  of  an  achitect.  The  selection  of  the  architect  was  solely 
with  the  defendants,  and  they  were  responsible  for  his  capacity  and 
abUity  to  perform  the  work. 

No  architect  was  appointed. 

Cronan,  who  was  not  a  practical  or  professional  architect,  was 
selected  and  appointed  by  the  defendants  to  superintend  the  work 
of  taking  down  the  building.  It  does  not  appear  that  he  performed  any 
of  the  duties  of  an  architect,  or  formulated  any  plans  by  which  the 
building  could  be  safely  demolished  and  taken  down.  On  one  occasion, 
however,  it  seems,  he  notified  T.  J.  Sellers  of  a  dangerous  line  of 
trasses,  but  they  were  trusses  which  had  been  stripped  by  T.  J.  Sellers 
&  Co.    T.  J,  Sellers,  one  of  the  defendants,  seems  to  have  assumed  the 
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duties  of  arcliitect,  and  he  ^ave  general  directions  to  the  work  going  on. 

In  liis  testimony,  lie  says,  with  an  independent  gang  of  laborers, 
while  Lynch,  agent  of  the  plaintiff,  was  taking  down  trusses,  he  prv- 
ceded  him  and  stripped  off  the  sheathing,  purlines  and  rafters,  and  tliat 
Lynch  took  oft*  no  purlines,  rafters  or  roof  in  advance  of  his  work.  Ho 
says,  in  section  O,  24  spars  weighing  9000  pounds  each,  and  in  section 
OP,  24  spars  of  same  weight  fell,  and  that  in  two  other  sections  27  sparK 
fell,  and  that  in  all  these  sections  in  which  spars  fell  they  wei*e  stripp<»d 
by  his  men,  and  that  Lynch  had  not  worked  in  any  ot  these  sections. 
All  of  these  spars  fell  when  no  one  was  working  tliere,  and  at  different 
times.  But  he  says  they-  were  blown  down  by  a  windstorm.  He  saj>, 
however,  that  they  fell  by  reason  of  having  been  weakened  by  the 
taking  out  of  purlines. 

Lynch  took  out  some  sawbuck  braces,  but  it  does  not  appear  that 
they  weakened  tlie  building.  The  evidence  is  to  the  contrary.  He  took 
them  out  under  protest,  and  under  threat  of  being  discharged  if  he  did 
not  do  so. 

On  August  13,  seven  or  eight  sx)aus  fell,  killing  of  two  of  Lynches  men 
and  wounding  another.  Lynch  narrowly  escaped.  His  men  were 
demoralized,  reftised  to  work  in  the  building,  and  plaintiff  abandoned 
her  contract.  Lynch  remained  in  the  building  as  long  as  it  was  prudent 
to  do  so,  and  only  abandoned  the  work  when  he  was  pjunfully  ad- 
monished that  he  could  no  longer  remain  in  it  with  safety  to  himself 
and  his  laborers. 

There  can  be  no  doubt  but  that  the  building  was  weakene<l  by  the 
manner  in  which  it  was  stripped  by  the  defendants. 

Being  aware  of  the  dangerous  condition  of  the  building,  Sellers  &  Co., 
on  August  6,  notified  Lynch  to  properly  brace  the  trusses  in  the  seventy- 
five  feet  spans,  on  which  he  wa^  al)out  to  commence  work,  and  warned 
him  of  their  intention  to  hold  him  responsible  for  any  injury  to 
materials,  and  *•  before  st-arting  work,  these  tnisses  must  be  braced  in  a 
secure  manner,  as  will  be  designated  by  myself  or  the  person  anthorized 
by  mo  to  act  in  the  premises." 

No  plan  of  bracing  was  devised  by  Sellers  &  Co.  The  defendants 
offered  in  evidence  Lynch's  letter  in  reply,  in  which  he  promised  to 
do  what  was  necessjiry.  It  is  presumed  he  did  the  necessary  work 
to  secure  the  braces.  According  to  defendant's  own  statement  he  was 
not  in  default. 

The  evidence  establishes  the  fact  tliat  the  defendants,  T.  J.  Sellers 
&  Co.,  certainly  violated  their  contract  by  improperly  removing  braces 
and  purlines,  and  that  plaintiff  could  not  pnidently  continue  to  work  in 
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said  building  J  that  the  trusses  fell  from  the  talking  away  by  them  of  the 
proper  braces  and  supports.  Before  defendants  could  require  plaintiff 
to  enter  said  building  and  complete  her  contract  it  was  their  duty  to 
make  secure  the  remaining  trusses.  The  plaintiff  was  not  put  in 
defaidt.  About  one  hundred  of  the  trusses  remaining  were  pulled  down 
by  Sellers  &.  Co.,  because  of  their  dangerous  condition,  and  the  balance 
w^ere  taken  down  after  having  been  secured  by  another  contractor. 

The  plaintiff  is  entitled  to  receive  the  profits  which  she  would  have 
earned  if  tlie  contract  liad  been  completed,  as  it  is  defendant's  fault 
that  prevented  her  from  completing  the  contract. 

Lynch,  the  agent  of  plaintiff,  and  who  did  the  work  for  her,  says  that 
the  profit  on  each  truss  or  span  would  have  been  $3  25.  Defendants 
estimate  the  profit  at  $1  25,  based  upon  a  calculation  from  amounts 
paid  for  taking  down  the  trusses  that  remained  after  Lynch  quit  the 
building.  But  the  cost  was  greater,  as  the  trusses  had  to  be  secured 
and  it  was  made  from  a  general  average  of  amounts  paid  out. 

We  adopt  plaintiff's  calculation,  as  it  is  not  directly  contradicted. 

There  is  considerable  diversity  of  opinion  among  tlie  witnesses  as  to 
the  number  of  trusses  taken  down  by  the  plaintiff,  and  the  total  number 
in  the  building. 

We  conclude  that  there  were  618,  and  that  the  plaintiff  took  down 
291,  for  which  she  was  entitled  to  $1455.  Of  the  remaining  327  trusses 
which  were  taken  down,  or  fell  down,  she  is  entitled  to  a  profit  of  $3  25 
for  each  truss — amounting  to  $1062  75.  She  admits  having  received 
from  the  de£endants  $1532. 

.  The  contract  provided  that  she  should  take  out  the  bolts,  nails  j  take 
apart  the  trusses  and  pile  and  assort  the  lumber.  A  part  of  this  she 
performed.  No  time  was  designated  for  the  perfoimance  of  this  part 
of  the  contract,  but  it  should  be  estimated  in  ascertiiining  the  amount 
due  her.  We  fix  the  amount  for  the  trusses  taken  down  by  her,  and  which 
were  not  taken  apart,  bolts  and  nails  not  withdrawn,  and  Imnber  not 
piled  and  assorted,  and  the  same  work  done  by  defend<ants  on  the  tnisses 
which  fell  and  which  were  taken  down  by  them,  at  $235.  This  calcula- 
tion brings  the  amount  due  the  plaintiff  to  within  a  fraction  above  the 
amount  ascertained  by  the  district  judge. 

We  are  of  the  opinion  that  the  judgment  appealed  from  did  substan- 
tial justice  between  the  parties,  and  it  is  therefore  afiirmed. 


Poche,  J.,  having  not  heard  the  argmnent  in  this  case,  takes  no  part. 
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state  ex  rel.  District  Attorney  vs.  Fowler. 

No.  10,269. 

The  State  ex   kel.  Geuvais  Leche,  District  Attokney,  vs.  Au- 

(iUSTL's  Fowler. 

In  qiieHtions  involving  the  appellate*  jurindlction  of  tlie  Snpreme  Court,  it  is  settled  practice 
that  if  it  appears  from  the  pleadings  that  one  of  the  ]mrtics  to  the  suit  has  ui  appealable 
interest  entitling  him  to  apiM>al  to  the  Supreme  Court,  the  same  right  must  be  recognized 
in  favor  of  his  opponent. 

An  elector  w>io  has  declared  his  intention  to  b  v.tome  a  citizen  of  the  United  States  in 
pursuance  of  Art.  185  of  the  State  Constitution,  is  a  citizen  of  the  State  and  qualified  to 
hold  the  office  of  coroner. 

APPEAL  from  tlie  Twenty-Sixth  District  Court,  Parish  of  Jefferson. 
Bostj  J. 


Walter  H.  EogerSj  Attorney  General,  Gervais  Leche,  District  Attorney, 
and  A,  E,  BiUiugs,  for  the  Relator  and  Appellant. 


H,  N,  Gantier,  Motf,  DroUa  &  Awimtin,  and  F,  S.  Drolla  for  the 
Respondent  and  Appellee. 


Ox  Motion  to  Dismiss. 


Tlie  opiniou  of  tlie  Court  was  delivered  by 

Poch£,  J.  Tlie  ground  of  the  motion  is  that  this  Court  is  without 
jurisdiction  ratione  ma^^W<r,  l)ecause  the  relator,  who  is  aippellant, has  no 
appealable  int(n*est  in  the  controversy. 

The  suit  involves  the  right  of  the  defendant  an<l  appellee  to  the  office 
of  coroner  of  the  parish  of  Jefferson,  the  fees  and  emoluments  of  which 
are  alleged  to  exceed  the  sum  of  two  thousand  dollai*s  in  value,  and  the 
record  contains  an  admission  to  that  effect  by  the  appellee. 

It  is  therefore  undeniable,  and  it  is  not  contested,  that  if  cast  in  the 
suit  the  defendant  would  have  had  a  right  of  appeal  to  this  Court. 

It  is  a  settled  practice  in  our  jurisprudence  that  if  one  of  the  parties, 
in  the  controA^ersy  has  an  appealable  interest  at  issue,  the  other  party  is 
ipso  facto  vested  with  the  same  right.  State  ex  rel.  Nichols,  Governor, 
vs.  Mayor,  recently  decided.  Handy  vs.  New  Orleans,  39  Ann.  107; 
Ready  vs.  New  Orleans,  27  Ann.  169 ;  State  ex  rel.  vs.  Judge,  23  Ann. 
595  ;  State  ex  rel.  Murtagh,  vs.  Judge,  23  Ann.  761. 

The  motion  to  dismiss  is  therefore  denied  at  appellee's  costs. 


NEW  ORLEANS,  APRIL,  1889.  1^1 

state  ex  rol.  District  Attorney  vs.  Fowler. 

On  the  Merits. 

McEnery,  J.  The  relator  asks  for  the  removal  of  tlie  defendant  from 
tlie  office  of  coi*oner  for  the  parish  of  Jefferson  because  he  is  not  a 
citizen  of  Louisiana  and  is  therefore  ineligible. 

The  defendant  was  elected  to  the  office  of  coroner  at  tlie  last  general 
State  election.  He  has  all  the  qualifications  of  an  elector  prescribed  by 
Art.  185  of  the  StAte  Constitution. 

Previous  to  his  election  he  had  declared  his  intention  to  become  a 
citizen  of  the  United  States,  but  he  has  never  been  naturaliztMl.  For 
this  reason  it  is  urged  he  is  not  a  citizen  of  the  United  Stiites,  and 
therefore  not  a  citizen  of  the  State. 

A  person  who  is  a  citizen  of  the  United  States  is  necessarily  a  citizen 
of  the  particular  State  in  which  he  resides.  But  a  person  may  be  a 
citizen  of  a  particular  State  and  not  a  citizen  of  the  United  States.  To 
hold  otherwise  would  be  to  deny  to  the  State  the  highest  exercise  of  its 
sovereignty,  the  right  to  declare  who  are  its  citizens. 

The  sovei-eignty  of  the  citizens  of  a  republic  has  its  highest  assertion 
in  representative  government,  and  is  constituted  in  its  political  order  in 
the  representation  of  persons,  and  not  of  classes  or  of  interests.  In  the 
realization  of  this  sovereignty  of  the  people,  its  expression  is  obtained 
tlirough  some  law  regulative  of  political  action  by  which  the  will  of  the 
people  can  he  obtained.  This  is  done  through  the  instrumentality  of 
qualified  electors  who,  in  the  exercise  of  a  free  will  assert  in  conformity 
to  that  law  the  determination  of  the  civil  and  political  organization  in 
which  is  manifested  the  will  of  the  people.  Electoral  right  is  a  political 
right,  and  although  the  right  to  vote  is  primarily  the  right  of  every 
citizen,  yet  it  may  be  denied  to  a  certain  class  of  individinils.  There- 
fore a  person  may  be  a  citizen  of  the  State,  and  may  not  be  invested 
with  electoral  power.  It  is,  however,  difficult  to  conceive  how  a  person 
can  l>e  an  elector  and  not  a  citizen  of  the  community  in  which  he  exer- 
cises the  right  to  vote.  The  State,  in  the  c;xercise  of  its  sovereignty,  can 
confer  the  right  to  vote,  can  make  an  alien  an  elector,  and  electoral 
power,  when  thus  bestowed  and  exercised,  becomes  one  of  the  nu)st 
important  duties,  and  the  highest  and  proudest  privileges  of  citizenship. 
The  elector  is,  therefore,  one  of  the  sovereign  people,  a  member  of  the 
civil  State,  and  entitled  to  all  its  privilege's. 

The  Constitution  of  the  State  makes  no  distinction  between  citizen 
and  elector.  The  words  are  used  to  signify  the  same  thing.  Art.  22 
says  every  elector  shall  be  eligible  to  both  houses  of  the  (reneral  As- 
sembly, provided  he  has  been  a  citizen  of  the  State  four  years  preceding 
his  election. 
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It  is  evident  tli«it  tlie  word  citizen  and  elector  are  nsed  synonymously 
It  would  be  a  strange  anonially  if  a  person,  not  a  citizen,  could  he  ad- 
mitted as  a  member  of  the  General  Assembly,  to  aid  and  assist  in  the 
organization  of  the  government,  and  the  enacting  of  laws. 

In  other  articles  of  the  Constitution  the  distinction  between  Federal 
and  State  citizenshii)  is  clearly  drawn.  Whenever  it  is  intended  that 
the  qualitications  for  olHce  shall  be  a  born  or  naturalized  citizen  it  uses 
the  expression  "  citizen  of  the  United  Stat^^**,"  as  in  ArKcles  GO  and  82, 
prescribing  the  qualifications  for  Govenor,  Lieutenant  Govenor,  and 
judges  of  the  Supreme  Court.  The  defendant  is  eligible  so  far  as  citi- 
zenslup  is  concerned,  having  all  the  qualitications  prescribed  by  Articles 
185  and  195  of  the  Constitution,  to  hold  the  office  of  coroner  of  the 
parish  of  Jefferson. 

Judgment  affirmed. 


No.  10,;}02. 
John   McGinty   V8.   Succession   of  John   Hendkkson. 

Chet'ks,  HiKiied  and  IshiichI  by  a  debtor  aud  nn-eivcd  by  a  crc^ditor  im  imynu-nts  on  accuunt 

of  a  debt,  ar«  e4)mpet«i)t  tnideuce  to  prove  iut^HTiiptioii  of  prescription  after  the  decease 

of  the  debtor  under  (,'.  C.  2278. 

The  fact  that  snch  ehi'cka  have  been  Hiinrndered  on  payment  and  havj^.  retume<l  into  the 

poRH«\sHion  of  the  debtor,  does  not  effi'^t  their  evidentiary  value  and  competeney,  and  a 

Kubpcetiaducet  tecum  to  compel  their  production  is  a  legal  aud  proper  remedy. 

Althon^rh  the  cheeli.s  theuituHlveH  do  not  establiHli  a  payment  on  the  particular  debt,  they 

do  establish  a  payment,   aud  it  is  well  Hetth^l  that  parol  evidence  is  admissible  to  explain 

an  acknowledgment  aud  to  connect  it  with  the  debt  to  which  it  applies.     To  this  purp<»6e. 

the  stubs  of  the  check-bo<ik  from  which  they  were  taken,  though  not  8igne<l  by   the 

debtor,  a  ecom]>etent  evidence,  like  other  parol  evidence. 


A 


PPEAL  friun  the  (Mvil  District  Court  for  the  Parish  of  Orleans. 
7i7w7,  J. 


White  d'  Saundcift  and  J.  Timonf/  for  Phiintitf  aud  Appellee. 
Jlonior  (t  Lev  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court  was  delivered  by 

Fenxek,  J.  The  snit  is  for  $2r),0()0,  balance  of  a  loan  of  $35,0(K), 
alleged  to  have  been  made  to  the  decedent,  John  Henderson,  on  May 
nth,  1883. 

The  defenses  are  two:  1.  A  denial  of  the  debt ;  2.  the  prescription 
of  three  years.     We  will  consider  them  separately. 
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The  fact  of  the  loan  is  proved  by  a  variety  of  cumuhitive  evidence  : 

1.  Two  witnesseH,  one  the  plaintiff,  the  other  the  jmvate  book- 
keeper of  Mr.  Henderson,  affirmatively  prove  the  loan  as  made  by  the 
delivery  .to  Henderson  of  a  bank  check  for  $35,000  payable  to  the  order 
of  Mrs.  John  McGinty,  and  by  her  endorsed  to  the  order  of  Henderson, 
and  delivered  to  and  collected  by  him.  McUinty  further  establishes  the 
tenns  of  the  loan  to  have  been  that  Henderson  was  to  pay  annually  the 
interest  at  six  per  cent  on  the  whole  amount,  and  to  repay  the  principal 
in  seven  annual  installments  of  $5000  each,  or  sooner,  if  demanded. 

2.  The  check  itself  for  $35,000  is  jiroduced  corresponding  to  the  de- 
scription above  given,  deposited  in  bank  by  Flenderson,  and  duly  paid 
and  cancelled. 

3.  Jn  answer  to  a,  suhpena  duces  /ecMw,  Mrs.  Henderson  produced  in 
court,  the  cancelled  checks  and  check-book  of  Henderson  j  from  which 
it  appeal's  that  on  July  29th,  1884,  Henderson  drew  checks  in  favor  of 
John  McGinty  for  $7100,  being,  as  the  stubs  show,  $2100,  as  6  i>er  cent 
interest  on  $35,000,  and  $5000  as  the  first  installment  of  the  debt  -j  and 
on  July  16th,  1885,  that  he  drew  another  che(^k  in  favor  of  Mrs.  Mc- 
Ginty for  $6800,  being,  as  the  stubs  indicate,  $1800  as  6  per  cent  inter- 
est on  the  $30,000  remaining  due  and  $5(K)0  as  the  second  installment. 

Henilerson  died  in  the  latter  part  of  1 885. 

The  probative  force  of  the  foregoing  evidence,  in  absence  of  any  con- 
tradictory proof,  is  too  conclusive  to  be  overthrown  by  mere  insinua- 
tions based  on  slight  circumstances  which,  when  examined,  are  entitled 
to  no  weight. 

We  consider  the  debt  fully  proved. 

II. 

Actions  for  the  payment  of  monej'  lent  are  prescribed  T)y  three  years. 
K.  C.  C.  :i5:«. 

As  the  plaintiff's  own  testimony  shows  that  he  reserved  the  right  to 
demand  the  return  of  the  whole  loan  at  his  pleasure,  the  prescription 
must  be  held  to  run  from  the  date  of  the  loan.  Andrews  vs.  Rhodes,  10 
Rob.  52. 

His  suit  was  only  instituted  in  October,  1887,  more  than  four  years 
after  the  date  of  the  loan,  and  the  plea  of  prescription  is  good  unless 
barred  by  legal  proof  of  interruption. 

Article  2278  Rev.  C.  C.  provides:  **  Parol  evidence  shall  not  be  re- 
ceived to  prove  any  acknowledgment  or  promise  of  a  party  deceased  to 
pay  any  debt  or  liability,  in  order  to  take  such  debt  or  liability  out  of 
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prescription  *  *  *  but  in  the  cases  mentioned  in  this  article,  tlie 
acknowledgment  or  promise  to  pay  sliall  be  proved  by  written  evidence 
signed  by  the  party,  wlio  is  alleged  to  have  made  the  acknowledgment 
or  promise,  or  by  his  specially  autliorized  agent  or  attorney  in  fact." 

Partial  i)ayment  made  on  a  debt  before  prescription  is  acquired,  is 
held  to  be  such  an  implied  acknowledgment  as  interrupts  prescription 
but  such  payment,  by  a  deceased  debtor,  like  any  other  acknowledg- 
ment, must  be  x)roved  by  written  evidence  signed  by  him. 

In  this  case,  however,  the  payments  are  proved  by  the  WTi*;ten  checks 
of  the  debtor  signed  and  issued  by  him  to  the  creditor  who  held  and 
owned  them  and  only  delivered  them  to  the  bank  ou  their  due  payment; 
and  by  evidence  conclusively  showing  that  said  checks  were  issued  as 
payments  on  this  particular  debt.  These  checks  undoubtedly  evidence 
a  payment  by  Henderson  to  Mc^Ginty  on  some  account,  and  in  discharge 
of  some  obligation,  and  while  they  do  not,  of  themselves,  establish  a 
payment  on  this  particular  debt,  it  is  conclusively  settled  that  wiiere  an 
acknowledgment  in  writing  signed  by  a  deceam^d  debtor  is  proved,  parol 
evidence  is  admissible  to  show  the  particular  debt  to  which  the  acknowl- 
edgment w^as  intended  to  ai)ply.  Harrison  vs.  Dayries,  2S  Ann.  216 ; 
Succession  of  Kugler,  id.  455 ;  Tilden  vs.  Succession,  33  Ann.  1068. 

The  jurisprudence  in  England  and  in  other  States  is  siniUar.  Hart- 
ley vs.  Wharton,  11  Ad.  &  Ellis  9.*W;  Mitchell  vs.  Clay,  8  Texas  447; 
Bird  vs.  riammon,  3  Bing.  (N.  C.)  883 ;  3d  Reed  on  Stat,  of  Frauds, 
$  1089 ;  Wood  on  Limitiitions,  p.  218. 

Counsel  for  defendant  cites  a  line  of  authorities,  holding  that  the 
sicknowledgment  to  t^ike  a  debt  out  of  ijrescription  must  be  made  to  the 
creditor  or  his  agent,  and  that  a  mere  writing  acknowledging  a  debt  re- 
tained by  the  person  making  it  and  never  delivered  to  the  creditor  or  any 
one  else,  cannot  serve  as  an  interruption  of  prescription.  Wood  on 
Limitations,  p.  1J)5;  Allen  vs.  Collins,  70  Mo.  138;  Edwards  vs.  Cully,  4 
Hurist.  &  Nor.  :^8. 

But  it  is  evident  that  these  authorities  have  no  application  to  this 
case,  where  the  writings  relied  on,  the  checks,  were  issued  and  de- 
livered to  the  creditor,  were  part^nl  with  by  him  only  ou  their  payment 
and  returned  to  the  possession  of  the  maker  only  to  serve  him  as  evi- 
dence of  such  payment.  If  the  plaintiff  were  disputing  tlie  payment  in 
this  case,  these  checks  endorsed  by  him^  would  be  sufficient  evidence 
thereof,  and  it  would  be  unieasonable  to  debar  him  from  using  them  for 
the  same  purpose. 

Equally  inapi^licable  are  authorities  quoted  holding  that  mere  entries 
on  the  books  of  a  debt<u'  cannot  serve  as  an  acknowledgment  interrupt- 
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ing  prescription.  The  checks  are  not  mere  entries  on  his  books,  and  the 
entries  on  the  corresponding  stabs  of  tlie  check-book  are  not  offered  as, 
in  themselves,  operating  an  inter raption,  but  as  the  natural  and  proper 
evidence  to  explain  and  establish  tlie  purpose  for  which  the  checks  were 
issued  and  the  subject-matter  to  which  they  applied. 

Objections  were  made  to  the  snbpama  duces  tecum  under  wliich  defend- 
ant was  required  to  produce  the  checks  and  books. 

The  ground  assigned  for  this  objection  is  the  provision  of  Rev.  C.  C. 
Art.  3550,  which  declares :  '^  Good  faith  not  being  required  on  tlie  part 
of  the  person  pleading  this  prescription,  the  creditor  cannot  compel  him 
or  his  heirs  to  swear  whether  the  debt  has  or  has  not  been  paid,  etc.'' 
All  the  other  objections  go  to  the  effect  of  the  evidence }  and  this  one  is 
manifestly  not  sustained  by  the  article  quoted,  inasmuch  as  no  call  was 
made  on  defendant  to  swear  whether  the  debt  had,  or  had  not,  been 
paid. 

We  find  no  authority  and  no  reason  for  extending  the  prohibition  be- 
yond the  terms  of  the  statute,  and  for  exempting  the  defendant  from 
compulsory  process  to  produce  competent  written  evidence  in  posses- 
sion. 

We,  therefore,  conclude  that  the  plea  of  prescription  was  properly 
overruled. 

Judgment  affirmed. 


No.  10,303. 
Western  Assurance  Company  vs.  Charles  L.  Uhlhorn.  7r"ffl5 

An  objection  to  the  introduction  of  any  evidence,  in  support  of  a  demand  contained  in  an        ~^y    'd^\ 
answer,  on  the  ground  that  it  ia  too  vague  and  indefinite,  cannot  prevail,  if  it  appears         ^    MSSt\ 
from  kindred  averments  of  the  plaintiff's  petition,  that  the  character  of  the  transactions 
are  well  known  to  both  parties. 

If  the  pleadings  are  of  such  character  as  to  advise  the  parties  of  the  issues  respectively 
made,  and  to  enable  them  to  introduce  all  the  evidence  in  their  power,  the  purpose  of  the 
law  has  been  effected. 

In  a  suit  of  a  principal  against  a  contumacious  agent,  for  a  settlement  of  accounts,  and 
the  recovery  of  the  balance  found  to  be  due,  in  which  the  defendant  claims  reimburse- 
ment for  certain  expenditures,  the  oniM  j^obandi  Ls  on  the  latter,  and  he  must  show,  by  a 
satisfactory  preponderance  of  evidence  tiuit  such  disbursements  were  made  for  the 
account  of  the  principal,  and  that  same  were  authorized  and  accepted  by  the  principal, 
otherwise  his  claim  for  reimbursement  will  be  denied. 

Although  a  verdict  of  a  Jury,  upon  a  question  of  fact,  is  entitled  to  great  weight  and 
consideration,  yet,  if  there  is  no  question  as  to  the  character,  or  credibility  of  witnesses, 
and  no  question  of  false  swearing  and  the  like,  but  only  a  question  of  the  weight  and 
mgkeieney  of  evidence,  it  occupies  just  the  same  place  as  other  findings  by  aeourf  of  first 
instance,  and  like  them  may  be  revised  or  annulled,  and  for  like  reasons. 
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APPEAL  from  the  Civil  District  Court  for  the  Parisli  of  Orloaim. 
Kindly  J. 


J.  P.  Blair  for  Plaintiff  and  Appellant. 


John  M.  Baldmn  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  controversy  is  with  reference  to  an  alleged  in- 
deb^iodness  of  the  defendant,  as  agent  of  the  plaintiff  company,  on  a 
settlement  and  proper  ac^ustment  of  accounts.  The  plaintiff  demands 
judgment  for  S2441,  with  eight  per  cent  interest  from  the  3d  of  March, 
1888,  and  the  defendant  disavows  any  indebtedness  whatever.  These 
issues  were  tried  and  decided  by  a  jury,  who  rendered  a  verdict  in  favor 
of  the  defendant,  and  fiom  the  judgment  based  thereon,  the  plaintiff 
has  appealed. 

The  petition  of  the  plaintiff  states  its  ca«e  thus : 

That  it  is  engaged  in  the  fire  insurance  business  in  Canada  and  the 
United  States ;  that  L,  M.  Tucker,  of  Columbus,  Missis8ipx>i,  as  the 
general  agent  for  its  Southern  department,  embracing  the  State  of 
Louisiana,  on  or  about  the  Ist  of  April,  1882,  appointed  the  defendant 
its  local  agent,  with  domicile  in  New  Orleans,  for  the  purpose  of  so- 
liciting risks,  of  collecting  premiums,  and  remitting  same  to  him  for  the 
company,  and  to  whom  he  was  required  to  make  monthly  reports ;  and 
that  the  agreed  comx>ensatiou  for  his  services  was  a  per  centum  of  com- 
mission on  the  amount  of  pi'emiums  collected. 

That  defendant  accepted  said  agency  and  acted  as  such  until  he  was 
discharged,  and  that,  on  final  settlement,  he  is  due  the  company  the  sum 
above  specified  as  the  balance  of  collections  received  and  business  done, 
during  the  months  of  August,  September,  October,  November  and  De- 
cember, 1887,  and  January,  1888  ;  and  that  same  is  evidenced  by  an  an- 
nexed account. 

The  answer  of  defendant  is  a  general  denial  except  as  to  special  ad-  ' 

missions.  After  specially  denjing  any  indebtedness  to  plaintiff,  the 
answer  proceeds  as  follows:  "Further  answering,  defendant  admits 
that  he  was  for  some  years  the  agent  of  plaintiff,  but  avers  that  be  has 
rt»ndered  a  correct  and  final  account  of  his  agency,  and  haA  made  a  fiill 
and  complete  settlement  with  plaintiff.  Further  ausweriujj,  defendant 
avei-s  that  the  sum  of  twenty-four  hundred  and  forty -one  dollar^  now 
claimed  of  him  by  plaintiff,  fras  paid  hif  defendant  in  the  nan  at  ro9tnie  of 
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huainess  to  various  insurance  companiesj  atjenciss  and  other  parties  ;  that 
the  motley  so  paid  was  rebates  or  brokerages  on  premiums  for  insuranoes 
pUiced  with  plaintiff  company,  by  mhl  ayenyies  and  companies,  and  that 
defendant  holds  receipts  for  same.  Further  answering,  defendant  avers 
that  after  said  rebates  and  brokerages  were  paid,  it  loas  agreed  and 
understood  betioeen  plaintiff  company,  throwjh  its  general  agent,  amd  him- 
self tliat  said  rebates  or  brokerages  were  assumed  by  said  compamy^ 

Thus  it  is  made  to  appear  that  the  questions  to  be  decided  are,  first, 
whether  the  defendant  did  pay  tlie  sum  of  $2441  to  other  insurance 
c<Hnpanie8  in  rebates,  or  brokerages  on  premiums  for  insurances  placed 
with  the  plain ti£P,  and  second,  whether,  after  same  were  so  paid,  "it 
was  agreed  and  understood  between  plaintiff,  through  its  general  agent, 
and  the  defendant,  tliat  said  rebates,  or  brokerages  were  assumed  by 
said  company. '' 

Practically  thei*e  is  no  dispute  as  to  the  correctness  of  the  plaintiff^s 
account,  in  other  respects. 

It  will  be  proper,  at  this  juncture,  to  examine  the  bill  of  exceptions 
retained  by  the  plaintiff's  counsel  to  the  admissibility  of  the  defendant's 
evidence,  in  support  of  the  two  foregoing  propositions. 

His  objections  were  urged  against  aU  of  the  evidence  of  defendant,  in 
support  of  his  claims,  because  tliey  are  too  indefinitely,  and  vaguely 
pleaded  to  disclose  whether  they  are  claims  in  compensation  or  recon- 
vention, and  because  "  the  time  during  which  these  brokerages  were 
received  is  not  alleged  in  defendant's  answer ;  *  *  and  the  plaintiff 
is  not  able  to  make  its  defense,  which  would  grow  out  of  time  when  the 
claim  of  the  defendant  arose." 

The  answer  is  not  as  clear  as  it  ought  to  have  been  in  its  statement  of 
the  dates )  but,  when  we  take  into  consideration  the  quoted  averments  of 
the  plaintiff's  petition,  the  course  of  admitted  dealings  between  the  de- 
fendant and  the  plaintiff's  general  agent,  and  the  given  dates  of  their 
commencement  and  conclusion,  we  cannot  appreciate  the  suggested 
difficulties  of  the  plaintiff's  situation.  Indeed,  when  we  bring  to  bear 
on  this  issue  the  light  afforded  by  an  examination  of  the  record,  it  be- 
comes quite  apparent  that  this  general  agent  was  fully  possessed  of 
I  information  in  respect  to  the  dates  and  character  of  the  defendant's 

claims. 
■  The  answer  of  the  defendant  states  his  reliance  upon  an  agreement 

I  charged  to  have  been  made  with  the  general  agent,  to  bind  the  com- 

i  pany. 

No  averment  is  C4>ntained  therein  to  the  effect  that  the  company  was 
bound  to  make  reimbursement  through  other  instrumentality. 
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As  to  whether  tlie  claim  of  the  defendant  is  a  demand  in  compensa- 
tion or  reconvention,  is  a  question  wliich  does  not  anse  on  an  objection 
to  the  admissibility  of  evidence. 

The  ruling  of  the  trial  judge  was  correct. 

Under  the  circumstances  of  this  case,  we  think  that  both  parties  have 
enjoyed  full  opportunity  of  introducing  all  the  evidence  in  their  power, 
and  if  the  pleadings  give  full  scop«  to  evidence,  the  purjwse  of  the  law 
has  been  eftected. 

On  the  merits  the  testimony  is  conflicting,  and  somewhat  involved, 
but  a  careful  examination  of  it  has  satisfied  us  that  the  verdict  and 
judgment  rendered  in  the  court  a  qua  are  clearly  erroneous. 

It  is  an  admitted  fact  that  defendant's  comx)ensation  piior  to  March, 
1886,  was  controlled  by  a  parol  agreement  between  .Capt.  Tucker, 
general  agent,  and  himself,  and  that  it  consisted  exclusively  of  seven- 
teen and  one-half  per  cent  commissions  upon  gross  premiums  earned. 

It  seems  that  there  exists  among  insurance  companies  and  agents,  in 
the  City  of  New  Orleans,  a  custom  of  demanding  rebates  upon  commis- 
sions for  reinsurance  j  that  is,  when  a  company  has  a  risk  offered  it, 
which,  although  desirable,  is  one  considered  larger  than  it  deems  safe 
to  accept,  takes  the  same,  and  places  a  portion  of  it  with  another  as  a 
reinsurance,  and  the  other  receives  its  share  of  the  premium,  less  the 
amount  it  is  bound  to  pay  to  the  company  placing  it,  as  a  brokerage. 

While  it  is  true  that,  during  the  period  of  time  between  April,  1882, 
(when  the  defendant  was  first  appointed  agent)  and  March,  1886 — ^this 
being  the  time  during  which  the  parol  contract  referred  to  continued — 
the  defendant  did  considerable  business  in  such  reinsurances,  but  his 
books  and  accounts  show  that  he  made  no  charge  therefor  against  the 
company,  and  as  a  witness  he  makes  no  claim  to  tliat  effect. 

On  the  contrary,  during  the  period  referred  to,  he  remitt<3d  monthly 
to  Capt.  Tucker,  general  agent,  the  total  premiums  collected,  less  his 
17i  per  cent  commissions,  and  made  no  demand  for  more. 

It  is  admitted  that  in  March,  1886,  Capt.  Tucker  changed  the  defend- 
ant's contract  so  as  to  allow  him  15  i)er  cent  conmiissions  for  insurance, 
and  5  per  cent  reinsurance  brokerage.  This  contract  is  in  writing.  It 
was  subsequently  amended,  so  as  to  allow  defendant  10  per  cent  broker- 
age. All  the  evidence  tends  to  show  that  these  two  alterations  of  the 
contract  had  exclusive  reference  to  tlie  future,  and  none  to  the  2)ast, 
Hence  it  is  clear  tliat  such  an  allowance  as  defendant  now  demands  must 
come  fi'om  moneys  actually  paid  over  to  the  company's  agent  prior  to 
March,  1886,  and  is  in  the  nature  of  a  demand  for  reimbursement.  The 
defendant,  while  under  cross-examination  as  a  witness,  admitted  that 
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the  plaintiff  ^s  account  is  perfectly  correct,  in  all  other  particulars  }  tliat 
is,  if  his  claim  for  brokerages  was  allowed,  the  account  would  be  correct. 

This  amount  is  $2441,  and  is  the  only  matter  of  dispute. 

This  claim  rests  exclusively  upon  the  alleged  promises  made  by  Capt. 
Tucker,  in  the  course  of  various  conversations  had  and  held  with  de- 
fendant, at  different  dates  subsequent  to  March,  1886. 

According  to  defendant's  idea,  or  recollection  of  them,  Capt.  Tucker 
at  first  recognized  the  justice  of  his  claim,  then  agreed  to  recommend  it 
to  the  company  for  their  allowance,  then  referred  it  to  Mr.  Dodd,  as 
general  superintendent  of  all  the  companies'  agents,  and,  finally,  ap- 
proved it,  and  directed  him  to  enter  same  as  a  credit  on  his  account.  In 
accordance  with  this  view  he  rendered  his  final  account  and  placed  his 
claim  ai4  a  credit,  and  paid  the  balance  of  $597  19. 

Capt.  Tucker's  stsitement  is,  that  at  the  time  of  defendant's  employ- 
ment, the  question  of  reinsurance  brokerages  was  discussed,  and  the 
defendant's  compensiition  of  17i  per  cent  was  intended  to,  and  did 
include  and  cover  the  same ;  and  that  this  arrangement  was  perfectly 
satisfactory  to  him,  and  that  up  to  March,  1886,  he  acted  under  it,  as 
Ms  monthly  accounts  will  show. 

He  says  that  he  has  freciuently  demanded  payment  of  defendant,  of 
the  account  sued  on,  and  that  he  has  never  denied  its  correctness. 

That  the  defendant  never  made  any  clahii  for  reimbursement  of  these 
brokerages  until  December,  1887,  and  he,  at  that  time,  did  not  make 
any  demand  tor  same  but  expressed  himself  as  feeling  hopeful  of  the 
company's  making  some  allowance  on  that  score. 

Tliat  the  first  specific  demand  to  that  effect  was  not  made  until  he 
rendered  his  account  in  February,  1888. 

He  siiys  explicitly  tliat  "  there  never  was  any  agreement  by  myself,  or 
by  the  company,  to  i-ehnburse  the  defendant  for  brokerages  paid  out  by 
him ;  and,  during  this  period  of  time,  there  never  was  an  intimation,  or 
suggestion  from  the  defendant  that  he  expected  to  be  reimbursed." 

lie  just  as  emphatically  states  that  there  never  was  anything  "  in  either 
the  written  or  spoken  correspondence  between  us,  other  than  a  request 
that  the  company  would  allow  him,  as  a  favor,  something  for  the  hard 
Avork  he  had  done  to  promote  its  interests ;  but  no  amount  was  stated, 
and  no  definite  claim  was  made." 

In  support  of  his  recollection  he  cites  the  circumstance  of  his  having 
made  a  demand  on  the  defendant  for  payment  in  1887,  to  which  the 
latter  replied  that  he  was  expecting  to  receive  several  thousands  of  dollars 
from  ceii:aiil  pending  real  estate  negotiations,  which  would  put  him  on 
his  feet  financially,  and  that  the  former  need  feel  no  apprehensions. 
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Ill  order  to  be  precise,  we  will  quote  from  the  defendant^B  testimony 
as  a  witness,  the  following : 

"  Q.  Before  1886,  did  you  consider  that  you  had  any  claim  against  the 
company  for  brokerage  f 

"A.  I  did  not. 

"  Q.  What  did  you  base  your  claim  against  the  company  upon  I 

*'  A.  I  based  my  claim  because,  at  the  time  I  growled  about  17i  per 
cent  J  and  called  the  attention  of  Capt.  Tucker,  that  it  had  cost  me  up  to 
that  time  $2441.  I  wrote  to  him,  about  that  time,  and  he  confessed  it, 
and  tJierefor  made  the  change    *     •     to  fifteen  and  five. 

"  Q.  I  undei-stand  that  you  do  not  consider  that  you  have  a  right 
to  credit  yourself  with  this  amount  of  brokerage  until  at  a  certain  time. 
Will  you  please  state  when  that  time  Wiis,  and  what  took  place  about 
that  time  that  had  justified  yourself  in  believing  that  you  could 
credit  yourself  with  these  items  f 

"A.  Well,  personal  conversations  mth  Capt.  Tucker,  during  the 
month  of  May  ♦  *  1886.  »  •  i  regarded  CapU  Tucker,  in  these 
conversations,  to  have  aicknowledged  the  claim  as  a  valid  one,  and  to 
have  allowed  it.  I  nei^er  could  have  charged  if,  if  he  had  not  done  so  j  it 
would  have  been  improper  for  me  to  have  done  so  unless  he  had 
allowed  it." 

When  pressed  for  a  more  direct  answer,  by  his  counsel,  he  said: 
"  After  writing  that  letter,  he  happened  to  drop  in  at  my  office,  and 
answered  it,  as  it  were,  in  person,  hg  Iwlding  it  in  abeyance  until  Mr. 
Dodd  had  answered,  he  taking  it  for  granted  that  the  thing  would  be  dane 
at  once,  •  *  The  substance  of  it  (the  conversation)  was  that  there 
was  no  trouble  at  all  al>out  it,  but,  as  a  matter  of  business,  he  would  get 
Mr.  Dodd  to  confinu  it ;  that  was  about  the  substance  of  it,  and  Mr. 
Tucker  himself  was  superior  law,  and  there  was  no  occasion  to  refer  it 
to  Mr.  Dodd." 

On  his  cross-examination,  he  says,  again:  ^^  The  substance  of  the  last 
conversation  was  that  he  thought  I  ought  not  to  charge  these  things. 
I  told  him  that  I  would  do  it ;  that  he  had  instructed  me  do  it,  and  that 
he  had  no  right  to  recede  from  what  he  had  instruct-ed  me  agsiin, 
and  again.  From  what  he  had  told  me,  and  from  what  he  had  said ; 
and  he  refused  to  do  it.  ♦  *  He  then  parted  with  me,  under  the  most 
ple^isant  circumstances,  saving  its  hard,  but  I  will  have  to  stand  it." 

In  the  further  cross-examination  the  following  transpired,  viz : 

"  Q.  At  the  time,  was  it,  or  not  your  understanding  with  Capt. 
Tucker,  that  he  was  to  refer  the  request  to  the  insult  ranee  company  ^  in  order 
to  get  them  to  allow  it  f 
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**  A.  Yes,  sir. 

"  Q.  Was  not  that  your  nnderstauding  at  the  time  f 

**  A.  Yes,  sir. 

"  Q.  This  promise  was  to  get  the  consent  of  the  company  ?" 

"  A.  Yes,  sir." 

The  testimony  of  Mr.  Haskell  is  to  the  same  effect.  He  says,  of  a 
conversation  he  held  witli  Capt.  Tucker  on  the  subject,  "  I  think  that 
the  exact  words  were  that  he  would  endeavor  to  do  everything  that 
he  could  for  Mr.  Uhlhorn  in  regard  to  these  brokerages ;  *  *  that  he 
would  try  and  use  his  influence  with  the  company  to  get  them  paid." 

Taking  all  of  these  statements  into  consideration,  the  defendant's 
claim  is  not  made  outj  and  the  testimony  of  De  Gruey  does  not 
heli>  his  cause.  It  does  not  relate,  in  our  opinion,  to  the  matter  at 
issue.  He  was  an  agent  of  the  Factors'  and  Traders'  Insurance  Com- 
pany, and  related  the  substance  of  an  interview  he  had  with  Capt. 
Tucker,  with  regard  to  reinsurance  brokerages  of  ten  per  cent,  which 
his  company  was  charging.  This  occurred  in  1886.  Having  explained 
the  matter  to  Capt.  Tucker,  the  latter  said : 

"  Well  *  ♦  in  that  case  I  think  Charlie  Uhlhom  ought  not  to  lose 
that.  I  will  see  that  thing  is  made  all  right  *  *  He  has  mentioned  to 
nie  the  fact  that  he  might  not  to  lose  it,  and  I  am  going  to  see  that  he  tcill 
not  lose  i7." 

(Tlie  italics  used  in  this  and  the  foregoing  quotation  are  those  of  the 
writer). 

It  was  about  that  time  that  defendant's  brokerages  were  increased. 

This  conversation  had  exclusive  relation  t4y  future  brokerages,  and  not 
to  those  claimed  in  the  past  by  the  defendant.  This  is  clear  when  we 
consider  tlie  fact  that  this  witness  testifies  that  he  never  heard  any 
of  the  conversations  between  the  defendant  and  Capt.  Tucker ^  and 
there  is  nothing  in  his  evidence  to  indicate  that  he  had  any  knowledge 
of  his  claim.  Indeed,  it  seems  x)erfectly  certain  that,  as  this  occurred  in 
188(),  this  interview  antedated  defendant's  first  demand,  by  about 
eighteen  months. 

The  correspondence  which  passed  between  the  defendant  and  Capt. 
Tucker  still  further  confirms  our  view.  In  the  fonner's  letter  of  March 
3d,  188S,  he  claims  credit  for  $2441,  for  the  first  time;  and  the  latter 
replying  says,  under  date  March  8th,  1888,  viz :  "  We  think  the 
*  unacknowledged  remittances '  to  which  you  refer,  have  been  acknowl- 
edged by  us,  excejH  of  course  tlie  claim  of  $2441  for  brokerages y''^  etc.    To 
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this  defendant  made  no  reply ;  and  Capt.  Tucker  repeated  his  letter,  in 

substance,  under  date  of  March  14,  1888,  as  follows,  viz : 

^'  Amount  of  balance  due  from  Chas.  L.  Uhlhorn,  agent,  as 

per  our  books $3,038  19 

'fLess  the  amount  of  his  claim  for  brokerages  dieallmced 

by  us A 2,441  00 

"  Leaving  a  balance  admitted  of $  597  19  " 

The  defendants  tlieorj'  is  not  confirmed  by  his  own  letters,  for  under 
dat«  July  7th,  1886,  he  wrott^  Capt.  Tucker  as  follows,  viz: 

"  When  Mr.  Tucker  was  last  here,  of  his  own  accord,  he  mentioned 
that  he  would  write  to  the  home  company  requesting  them  to  reimburse 
me  for  the  commission,  or  brokerage  I  had  spent  in  conducting  their 
business.  This  would  be  ijratifyhuj  in  the  extreme,  and  1  sincerely  hope 
every  effort  in  that  direction  will  be  anccessful.  Please  let  me  know  the 
result  of  your  correspondence." 

Again  in  his  letter  under  date  February  1 1th,  1887,  the  following 
occurs,  viz : 

"  Now  while  they  are  ricli  and  jirosperoue,  I  wish,  if  you  can,  to  jog 
them  about  being  generous.  Figuring  on  my  books  in  the  dull  times,  I 
And  I  have  spent  over  $2400,  et<;." 

Again  in  his  letter,  under  date  of  February  2nd,  1888,  he  uses  this 
language,  viz: 

"My  real  agency  and  ownership  is  derived  from  them.  If  you  revoke 
it,  I  will  cease  to  represent  you  and  appeal  to  them,  *  *  I  now  en- 
close you  cash  vouchers  for  $2441.  It  is  a  legitimate  charge,  confessed 
by  you  again  and  again,  and  must  be  adjusted.  We  will  split  wide  open 
if  it  is  not." 

Far  from  showing  any  admitted  liability  of  the  company  for  this 
claim  for  brokerages,  the  contrary  is,  to  our  thinking,  fully  established 
by  the  evidence. 

All  the  moneys  which  were  received  by  the  defendant  for  reinsur- 
ances, were,  from  time  to  time,  during  the  jMsriod  of  his  employment 
prior  to  March,  1886,  turned  in  to  Capt.  Tucker  for  the  company,  less 
17i  per  cent  commissions.  They  have  been  paid  to  the  company  in  the 
regular  course  of  dealing,  by  Capt.  Tucker,  and  have  been  entirely  be- 
yond the  latter's  control  for  years.  It  is  no  longer  matter  appertaining 
to  his  employment  as  general  agent.  Concerning  this  money  there  are 
no  contractual  relations  existing  between  Capt.  Tucker  and  the  plaintiff. 

There  is  nothing  in  this  record  which  convinces  us  of  Capt.  Tucker's 
intention  to  bind  the  plaintiff  for  the  defendant's  claim;  and,  if  he  had 
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entertained  sucli  intention,  we  are  of  the  opinion  that,  tinder  his  general 
auilioritg  as  an  a{fenty  he  could  not  have  done  so,  without  their  special 
permission. 

It  is  altogether  unnecessary  for  us  to  examine  and  pass  upon  the 
plaintiff's  plea  of  prescription,  in  this  view  of  the  case. 

We  think  the  jury  en^ed  in  finding  for  the  defendant. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  of  the  jury  and 
the  judgment  thereon  pronounced,  be.  annulled  and  set  aside  5  and  it  is 
further  ordered  and  decreed  that  the  plaintiff  and  appellant  do  have 
and  recover  of  and  from  the  defendant  and  appellee  the  sum  of 
twenty-four  hundred  and  forty-one  dollars,  with  eight  per  cent  per 
annum  interest  irom  the  3rd  of  March,  1888,  and  that  the  defendant's 
and  appellee's  demand  and  counter-claim  be  rejected  and  disallowed, 
and  thsvt  he  pay  all  costs  of  botli  courts. 


.     No.  10,231.  110  m 

Gkohge  H.  Boyd  et  als.  vs  A.  &  H.  Heine  et  als. 

1 .  Where  a  suit  Kas  brought  aud  oiie  of  the  plaintiffa  was  the  foreign  executor,  who  had 
failed  to  qualify  in  this  State,  and  an  exception  was  filed  to  hio  capacity  to  stand  in  judg- 
ment and  overruled,  and  the  defendants  answered,  after  which  letters  of  dative  testamen- 
tary executorship  were  properly  issued  to  a  resident  of  the  State,  who  intervened  and. 
joined  the  plaintiff  in  the  original  suit,  held  that  an  exception  to  his  capacity  was  properly 
oveiTulod.  An  intervention  may  be  filed  at  any  stage  of  the  case,  wheUier  before  or 
atter  issue  joined,  provided  the  inter\'ention  does  not  rotai-d  the  principal  suit.  The  party 
intervening  may  join  the  plaintiff  in  doing  the  same  thing,  and  it  is  only  necessary  to 
have  an  interest  in  the  success  of  either  pai-ty,  to  entitle  the  party  to  intervene. 

2.  "Where  a  sur\iviug  partner  or  co-obliger  sues  for  the  whole  amount  of  a  claim  and  citation 
is  served  upon  the  defendants,  that  is  a  judicial  notification  and  sufficient  knowledge  of 
the  claim  which  is  sought  to  be  enforced  and  there  is  a  legal  interruption  of  prescription. 

3.  Where  a  party  receives  merchandise  and  uses  the  same  there  is  an  implied  contract  to  pay 
the  price. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Eiifhtor,  J. 


Merrick  dt  Merrick  for  Plaintiffs  and  Appellees. 


Farrar,  Jomis  <t  Kruttschnitt  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.     Geo.  H.  Boyd  and  Elizabeth  Boyd  and  Harriett  Boyd, 
testamentary  executors  of  Ed.  A.  Boyd,  and  residents  of  the  State  of 
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New  York,  brought  suit  against  Armand  and  Heinrich  Heine,  Charles 
Garvey  and  Thomas  O'Neil  and  the  Pickwick  Club,  in  solido,  for  the 
tium  of  six  thousand  three  liundred  and  seventy-nine  dollars,  at  6 
per  cent  interest  from  July  dd,  1884,  witli  recognition  of  privilege 
on  the  Pickwick  Club  building  in  the  City  of  New  Orleans.  The 
amount  is  for  cathedral  or  colored  glass  placed  in  the  Pickwick  Club 
building. 

An  exception  to  the  capacity  of  the  foreign  executors  of  Ed.  A. 
Boyd  to  stand  in  judgment  was  filed  by  defendants.  The  exception 
was  overruled.  It  will  not  be  necessary  to  pass  upon  the  ruling  of  the 
court  on  this  exception. 

To  cure  the  defect  in  not  having  the  succession  of  Ed.  A.  Boyd 
properly  represented  according  to  the  laws  of  this  State,  E.  T.  Merrick, 
Jr.,  after  defendants  had  answered,  intervened  in  the  suit,  joining  the 
phiintiffs,  alleging  his  appointment  and  qualification  in  this  State  as 
dative  testamentary  executor  in  the  succession  of  Boyd.  The  petition 
of  intervention  was  accompanied  by  letters  of  dative  testamentary 
executorship. 

Exceptions  by  all  the  defendants  were  filed  to  the  intervention  deny- 
ing the  right  of  the  executor  to  intervene,  or  that  he  had  been  duly  ap- 
pointed and  qualified,  or  that  he  had  any  right  whatever  to  intervene  in 
the  suit.  The  exceptions  were  overruled  and  defendants  answered 
pleading  a  general  denial  to  intervenor's  demand,  and  that  the  petition 
of  intervention  contained  matter  contradictory  to  the  original  petition 
and  could  not  be  maintained. 

The  exceptions  to  the  intervention  were  properly  maintained.  The 
suit  was  still  pending.  An  intervention  may  be  filed  at  any  stage  of  the 
case,  whether  before  or  after  issue  joined,  provided  the  intervention 
does  not  retard  the  principal  suit.     C.  P.  391. 

The  party  intervening  may  join  the  plaintiff'  in  claiming  the  same 
thing,  and  in  order  to  intervene  it  is  only  necessary  to  have  an  interest 
in  the  success  of  either  party.  The  executor  of  Boyd  Imd  an  interest  in 
joining  plaintiff  and  demanding  the  same  thing.  All  parties  in  interest 
by  the  intervention  were  nia<le  parties  to  the  suit.  It  was  the  succession 
of  Boyd  which  was  joined  with  the  plaintiffs  in  the  original  suit, 
but  which  was  joined  by  foreign  executors,  who  had  failed  to  qualify  in 
this  State.  It  is  the  same  plaintiflP,  the  succession  of  Boyd,  who  files  an 
appearance  by  intervening.  There  is,  therefore,  in  the  intervention, 
the  same  plaintiff  as  in  the  original  suit  and  who  is  demanding  the  same 
thing.    There  is,  therefore,  no  contradiction  between  the  original  suit 
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and  the  petition  presented  and  filed  by  intervention.  Womack  vs. 
Womack,  2  Ann.  339. 

Defendants  next  pleaded  the  prescription  of  three  years  to  the  halt  ot 
the  claim  sued  on,  being  amount  of  intervenor's  interest  in  the  amount 
claimed.  The  plea  is  based  upon  the  fact  that  in  the  original  suit  the 
succession  of  Boyd  was  not  represented  and  the  petition  of  intervention 
was  tiled  after  prescription  had  barred  the  claim  of  intervenor. 

Tlie  original  suit  was  for  the  >vhole  amount  claimed  to  be  due. 

The  defendants  were  properly  cited. 

Geo.  H.  Boyd  was  the  surviving  partner  of  the  commercial  firm  lately 
com]K>sed  of  Geo.  H.  Boyd  and  Ed.  A.  Boyd.  The  defendants,  by  the 
citation  served  upon  them,  had  judicial  notification  and  sufficient 
kuow^ ledge  of  the  claim  which  was  sought  to  be  enforced  against  them. 

There  was,  therefore,  a  legal  int^jiTuption  of  prescription  by  the  suit 
first  instituted  in  which  the  citations  were  served  on  defendants  before 
the  term  of  prescription  had  commenced.  Flower  vs.  O'Connor,  17  L. 
213;  Satterly  vs.  Morgan,  33  Ann.  847;  36  Ann.  847;  40  Ann.  411. 

IL 

The  facts  in  this  case  are  that  the  firm  of  Boyd  &  Son  furnished 
cathedral  glass  and  mirrors,  which,  with  other  charges  and  freight  added, 
amounted  to  $9379,  for  the  Pickwick  Club.  The  Heines  were  putting  up 
the  building  for  the  Pickwick  Club,  which  was  to  become  the  lesssee  of 
the  building,  and  to  occupy  it.  Jas.  G.  Clark  was  the  president  of  the 
club.  The  club  never  authorized  him  to  contract  for  any  material  for 
the  club.  In  fact  they  had  nothing  to  do  with  the  erection  and  orna- 
nientatioii  of  the  building,  further  than  as  its  future  occupants  to 
see  that  it  was  constructed  and  finished  by  the  Heines  suitably  for 
the  uses  for  which  it  was  intended.  Jas.  G.  Clark  acted  as  the  agent 
of  the  Heines  in  contrjicting  for  the  catliedral  glass,  having  been 
authorized  by  the  agent  of  the  Heines,  who  resided  in  this  city.  His 
contract  was  to  be  limited,  for  this  purpose,  to  $3000.  Boyd  &  Son  had 
no  knowledge  of  the  limitation. 

Tbere  is  no  doubt  but  that  the  amount  of  material  claimed  by  the 
phuntiifs  wjvs  furnished  and  i)ut  in  the  clubhouse.  And  there  is  no 
doubt  but  that  the  stained  catliedral  glass  has  enured  to  the  benefit  of 
the  Heines,  the  owners  of  the  club  building. 

The  Pickwick  Club,  as  it  never  authorized  its  president,  J.  G.  Clark, 
to  purchase  the  cathedral  glass,  or  gave  him,  by  vote  or  resolution,  any 
instructions  in  the  matter,  and  as  they  received  no  benefit  from  the  fur- 
nishing of  the  glass,  and  as  tlieir  president  was  really  acting  as  the 
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agent  of  the  owners  of  the  building  in  making  a  contract  for  the  sanie^ 
it  is  clear  that  tlie  club  cannot  be  made  liable  for  any  portion  of  said 
material. 

The  question  of  fact  to  be  determined  is  what  were  the  plans  and 
measurements  submitted  to  Boyd  &  Son  and  upon  which  they  based 
their  estimate  and.  made  their  proposal.  On  this  point  there  is  a  vast 
amount  of  conliicting  testimony.  Plaintiffs  claim  that  the  proimsal 
made  by  Boyd  &  Son  and  accepted  by  defendants,  was  upon  a  list 
or  measurement  mailed  to  them  by  J.  Gr.  Clark,  for  6587i  feet,  and 
the  defendants  allege  it  was  on  a  list  or  measurement  made  by  Garvey 
&  Co.,  given  to  J.  G.  Clark,  who  submitted  the  same  on  the  day  that  the 
contract  was  made.    Thjs  list  was  tor  an  estimate  of  1400  feet. 

On  May  16,  ISSS,  James  G.  Clark  wrote,  to  Boyd  &  Son  a  letter 
in  which  he  says  : 

^'  Enclosed,  please  find  memorandum  of  colored  glass  required  for  the 
Pickwick  Club  building  and  for  which  I  Would  ask  your  estimate. 
Please  return  the  inclosed  estimate  and  oblige, 

"James  G.Clark." 

In  reply  to  this  Boyd  &  Sou  made  an  estimate  and  forwarded 
plans,  ete.,  and  i-etumed  the  papers  forwraded  by  Clark. 

Clark  acknowledged  their  receipt  on  June  20th,  1883. 

The  letter  of  May  16th  contained  the  list  or  measurement  for  6587i 
feet  of  glass.  An  estimate  for  $5500  was  made  for  the  work  on  this  liet 
by  Boyd  &  Son. 

James  G.  Clark  went  to  New  York,  and  several  days  before  the  con- 
tract of  7th  September  was  made,  visited  the  office  of  Boyd  &  Son, 
and  not  finding  Geo.  H.  Boyd  in,  left  a  bundle  of  papers  containing  the 
estimates  of  measurement  made  by  O'Neil  &  Garvey.  This  bundle  of 
papers  was  returned  to  Clark's  hotel  without  being  opened  by  Boyd 
&  Son.  There  is  no  evidence  that  they  had  been  informed  by  Clark  of 
the  contents  of  the  package  of  papers,  or  that  the  finn  had  any  knowl- 
edge of  its  contents.  There  was  some  negotiation  to  get  Boyd  &  Son 
to  reduce  the  estimate  they  had  made  on  the  first  list  sent  to  them  by  J. 
G.  Clark.  It  is  not  very  probable  that  they  would  make  a  reduction  on 
an  estimate  for  1400  feet  to  $3000,  when  they  had  calculated  $5500 
on  858  feet. 

On  Sept.  1,  1883,  James  G.  Clark,  wrote  to  Gaily,  the  agent  of  the 
Heines,  that  after  much  trouble  and  many  estimates  he  could  not. 
get  the  stained  glass  for  leas  than  $2500  or  $3000,  according  to 
selection,  which  was  more  than  allowance  in  specifications  »  *  *  » 
He  says  he  has  succeeded  in  reducing  their  estimate  from  $5500  to 
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tlie  alK)ve  fibres,  and  he  requeste  Gaily  to  authorize  him  to  accept  the 
proposal.  This  letter  was  written  on  the  Ist  of  September,  and  con- 
tains the  conditions  of  the  contract  of  the  7th  of  September.  Gaily 
wired  him  to  make  the  best  contract  he  could,  with  conditions  in  proper 
shape,  not  to  exceed  $2500  to  $9000.  From  Baltimore  he  forwarded  the 
proposal  of  Boyd  &  Son  to  Gaily,  with  the  infoimation  that  after  many 
estimates  it  was  the  cheapest  and  best  contract  he  could  make. 

The  following  is  the  contract : 

New  York,  September  7, 1883. 
Jas.  G.  Clark,  Esq.,  N.  O.,  La. 

Dear  Sir — We  beg  herewith  to  hand  you  our  proposition  for  furnish- 
ing the  stained  catliedral  glass  for  Pickwick  Club  building,  as  follows, 
viz :  We  agree  to  furnish  Messrs.  O'Neil  &  Garvey,  and  Mr.  M.  Gaily, 
for  the  Pickwick  Club  building  in  New  Orleans,  the  stained  cathedral 
glass  for  all  the  transoms,  stairway  and  oriel  windows,  in  accordance 
with  plans  and  measurements,  as  per  list  already  submitted  by  Messrs. 
O'Neill  &  Garvey.  The  work  to  be  executed  in  the  most  artistic 
manner  and  guaranteed  satisfactory  to  Mr.  Jas.  G.  Clark,  president, 
or  to  be  taken  out  at  once  and  replaced  until  it  meets  his  approval.  All 
the  work  to  be  placed  in  its  proper  place  in  the  building,  complete 
in  every  particular,  not  later  than  Nov.  11,  1883,  unless  afterwards 
agreed,  for  the  sum  of  three  thousand  dollars. 

Yours  truly, 

Edward  A.  Boyd  &  Sons. 

Accepted  for  Messrs.  O'Neil  &  Garvey  and  H.  Gaily. 

Jas.  G.  Clark,  President. 

The  original  list  of  sizes  forwarded  to  Boyd  &  Son,  upon  wliich 
to  make  an  estimate,  contains  a  detailed  statement  of  sizes  and  measure- 
ments amounting  to  508  7-10.  There  is  no  dispute  as  to  the  price  of 
the  glass  on  this  list  amounting  to  $3000. 

Thomas  Bowman,  a  witness  for  the  plaintiffs,  says  he  was  present 
when  the  contract  was  made  and  signed,  and  that  it  was  based  on 
the  list  for  658  7-10  feet. 

Clark  says  the  list  inclosed  on  May  16, 1883,  was  preliminary  to  the 
obtaining  of  prices,  estimates  and  designs,  and  that  it  did  not  contain  a 
full  estunate.  But  in  his  letter  he  asks  for  estimates  for  the  glass  for 
the  Pickwick  building,  cm  measurements  inclosed  by  him,  and  there  is 
nothing  in  the  letters  to  induce  Boyd  &  Son  to  believe  that  it  was  only  a 
partml  estimate.  In  the  contract  it  is  stated  that  the  same  is  based  on  a 
list  "already  submitted."  Clark's  statement  is  that  the  list  for  1400 
feet  was  submitted  on  the  day  and  at  the  time  of  the  contract.    While 
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not  gtatiug  this  fact  in  this  exart  language,  tliis  is  the.  logical  conclusion 
of  liis  testimony.  Tlie  reference,  tlien,  must  have  been  to  a  list  sub- 
mitted some  date  prior  to  the  contract.  At  all  events,  Clark  was 
re8XK)nsible  for  the  error,  and  as  he  had  authority  from  the  Heines 
to  make  the  conti^act,-  they  are  responsible  for  it,  and  must  bear  the 
burden. 

Clark  was  authorized  by  Gaily,  the  agent  of  the  Heines,  and  as  they 
have  paid  a  part  of  the  contract,  they  confirm  the  act  of  their  agent, 
GaJly. 

We  are  of  opinion  that  the  contract  was  based  ui>on  the  list  first  for- 
warded by  J.  G.  Clark.  It  is  shown  that  by  agi*eement  of  the  parties, 
instead  of  fiUing  the  sashes  in  New  Orleans,  they  were  sent  to  New  York 
to  be  there  filled.  After  filling  sashes  to  the  amount  of  three  thousand 
dollars,  Boyd  &  Son  had  complied  with  their  agreement.  It  is  shown 
by  the  record  that  after  the  contract  was  signed  there  were  some  altera- 
tions in  the  plans,  and  additional  material  ordered  by  letter  by  J.  G. 
Clark. 

Boyd  &  Son  might  well  conclude  that  they  were  dealing  with 
responsible  parties,  and  furnish  on  account  the  glass  ordered.  After 
having  filled  sashes  to  the  amount  of  three  thousand  dollars,  every  ad- 
ditional sash,  therefore,  forwarded  to  New  York,  became  an  implied 
order  for  the  filling  of  the  same. 

"Actions  without  words,  either  written  or  spoken,  are  presumptive 
evidence  of  a  contract,  when  they  are  done  under  circumstances  that 
actually  imply  a  consent  to  such  contract.  To  receive  goods  from  a 
merchant  without  express  promise  and  to  use  them,  implies  a  contract  to 
pay  the  value."    R.  C.  C.  1816. 

Defendant  Heines  have  received  the  cathedral  glass,  and  have  kept  it 
for  several  years,  and  have  used  and  enjoyed  it  in  tlie  adornment 
and  ornamentation  of  their  building,  enhancing  its  value  and  increasing 
their  revenue.  They  must  pay  the  price,  at  the  rat«  for  which  the  same 
materials  had  been  furnished.  Defendants  prove  that  the  glass  was  fur- 
nished at  the  same  rate. 

The  defendants  are  not  liable  for  the  freight,  as  the  contract  stAted 
that  the  glass  was  to  be  put  in  by  the  plaintiii's  in  the  City  of  New  Or- 
leans. A.  &  H.  Heine  have  paid  on  the  contract  $1087  82,  and  a  bill  for 
freight  amounting  to  $62  15.  The  amount  for  alteration  of  plans  and 
designs  is  not  sufficiently  proven. 

The  amount  due  plaintifis  and  int^^^rvenors  for  the  amount  of  glass 
furnished  in  excess  of  the  558  10-7  feet,  we  fix  at  $6152  62,  adopting  the 
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calculation  of  the  district  judge,  and  they  are  entitled  to  a  judgment 
against  A.  &  H.  Heine  for  said  amount,  less  the  above  credits.  The 
Pickwick  Club  purchased  mirrors  for  wliich  they  alone  received  the 
benefit  and  are  responsible. 

It  admits  an  indebtedness  of  $2142  68.  On  this  amount  they  have 
paid  $1912  93,  leaving  a  balance  due  of  $229  75. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  we  now  proceed  to  render 
such  judgment  as  should  have  been  rendered  by  the  lower  court.  It  is 
now  ordered,  adjudged  and  decreed  that  the  plaintiff  and  intervenor 
do  have  and  recover  judgment  against  Armand  Hiene  and  Heinrich 
Heine  for  the  sum  of  six  thousand  one  hundred  and  fifty-two  dollars 
and  sixty-two  cents,  amount  of  colored  cathedral  glass  sold  and  de- 
livered to  said  Armand  and  Heinrich  Heine,  less  a  credit  of  eleven 
hundred  and  forty-nine  dollars  and  ninety-seven  cents,  with  six  per 
cent  interest  from  judicial  demand.  And  that  said  plaintiff  and  inter- 
venor do  have  and  recover  judgment  against  the  Pickwick  Club  for  the 
sum  of  twenty-one  hundred  and  forty-two  dollars  and  sixty-eight 
cents,  less  a  credit  of  nineteen  hundred  and  twelve  dollars  and  ninety- 
three  cents,  with  five  per  cent  interest  from  judicial  demand. 

The  defendants,  A.  &  H.  Heine  and  the  Pickwick  Club,  to  pay  equally 
the  costs  of  both  courts. 

On  Rehbarinq. 

Fbnner,  J.  We  granted  a  rehearing  on  the  suggestion  made  by  de- 
fendants of  an  error  of  calculation,  committed  by  the  district  judge  and 
perpetuated  by  us,  in  estimating  the  amount  due  by  defendants. 

No  useful  purpose  would  be  subserved  by  going  into  details.  It  suf- 
fices to  say  that  the  testimony  in  tlie  record,  including  that  of  Mi*.  Boyd 
himself,  satisfies  us  that  the  original  contract  to  furnish  658  30-100  feet 
of  glass  for  $3000,  meant  feet  measured  according  to  the  New  Orleans 
standard,  i.  e.  the  superficies  of  the  frames  to  be  filled,  whether  elliptical 
or  otherwise.  This  appears  from  Oarvey's  list,  which  was  the  basis  of 
tluit  contract  and  which  was  made  by  him  according  to  the  New  Orleans 
standard.  As  the  price  per  foot  thus  measured  is  the  admitted  price  of 
the  additional  glass  furnished,  there  was  error  in  allowing  the  same 
price  according  to  a  different  standard  of  measurement. 

It  is,  therefore,  ordered  that  our  former  decree  be  amended  so  as  to 
rodnce  the  amount  of  the  judgment  allowed  against  A.  &  H.  Heine 
from  $H]52  62  to  $5172  62,  subject  to  credits  allowed  therein,  and  that, 
as  thus  amended,  our  fonner  decree  be  maintained. 
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No.  10,204. 
Succession  of  Francis  H.  Rooers. 
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•11O1076  Distribution. 

a  twelve  monthn'  bond  which  operaten  as  a  vendor's  privilege  must,  in  the  settlement  of  a 
succession,  be  paid  by  preference  and  priority  over  all  other  privileges,  except  the 
expenses  for  the  sale  of  tlie  property,  affixing  seals  and  other  expenses  necessaxy  to  the 
sale  of  the  property. 

A  privilege  for  supplies  can  only  be  enforced  on  the  crop  for  which  they  were  ftimished. 

An  administrator  who  sues  the  succession  for  a  debt  due  to  himself,  and  cites  himself  as 
administrator,  cannot,  by  such  a  proceeding,  conclude  the  creditors  of  the  succession  by 
the  Judgment  rendered  in  the  cane.  The  creditors,  by  opposition  to  his  account,  can 
inquire  into  his  claim  as  though  no  judgment  had  been  rendered. 

An  administrator  who  claims  a  privilege  on  personal  property  of  the  succession,  and  sells  the 
real  estate  and  personal  property  in  bulk,  without  separate  appraisement,  loses  his 
privilege. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  St.  Mary. 
Winchester,  J.,  ad  hoc. 


J>.  Caffery  for  Opponent  and  Appellant. 
Foster  Brothers,  contra. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  W.  P.  Kemper,  the  administrator  of  the  succession  of 
Francis  H.  Rogers,  filed  his  tableau  of  classification  and  distribution  of 
the  funds  of  said  succession. 

The  assets  of  the  succession  are  the  proceeds  of  the  sale  of  the  im- 
movable property,  the  Pleasant  Side  Plantation,  live  stock  and  agricul- 
tural implements  sold  in  bulk,  amounting  to  $7600,  and  the  proceeds  of 
the  sale  of  sugar  and  molasses,  amounting  to  $2626  75. 

The  opponent,  the  owner  and  holder  of  a  twelve  months^  bond,  which 
operates  as  a  vendor'^  privilege,  claims  that  his  twelve  months'  bond 
should  be  firs*  '^^'Sdd  ^mt  of  the  fund  realized  from  the  sale  of  the  real 
estate,  and  al  opposes  the  claim  of  Foster  Brothers,  for  attorney  fees, 
for  attending  o  litigation  in  the  United  States  Court,  as  the  services 
rendered  do  not  belong  to  that  class  of  law  charges  to  which  a  privilege 
is  attached  and  to  tlie  claim  of  the  administrator  for  a  privilege  for 
$1481  10  and  interest.  There  are  other  items  opposed  in  the  account, 
but  they  seem  to  be  abandoned  by  the  opponent,  as  in  the  brief  it  is 
asked  that  ''the  tableau  of  classification  should  he  so  amended  as 
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to  place  the  opponent's  bond  as  the  first  privilege  after  the  law  charges, 
and  by  striking  therefrom  the  privilege  of  W.  B.  Kemper  for  $1481  10, 
and  the  fee  of  $400  allowed  Foster  Brothers  for  appearing  before  the 
United  States  Court,''  and  as  thus  amended  the  judgment  of  homologa- 
tion be  affirmed. 

The  twelve  months'  bond  and  interest  owned  by  opponent  amounted 
td  $6181  32  at  the  date  of  filing  the  account.  It  is  secured  by  the 
vendor's  privilege  on  the  immovable  property,  and  therefore  he  has 
preference  and  priority  on  the  proceeds  of  the  sale  of  the  property  over 
all  other  privileges,  except  the  expenses  for  the  selling  of  the  property, 
affixing  seals,  costs  of  inventory,  etc.    Sue.  Forstall^  39  Ann.  1052. 

The  claim  of  Foster  Brothers  for  services  in  the  United  States  Court 
was  incident  to  and  necessary  for  the  protection  of  the  succession  prop- 
erty, and  is,  therefore,  to  the  amount  allowed,  a  valid  and  privileged  claim 
against  the  succession.  But  we  are  inclined  to  the  opinion  that,  consid- 
ering the  amount  of  the  succession,  and  the  character  of  the  litigation 
accompanying  its  administration,  the  fee  of  $700,  allowed  by  the 
administrator,  is  sufficient  to  cover  all  services  rendered,  including  at- 
tention to  the  rules  in  the  United  States  Court. 

The  amount  of  $1481  10  with  interest,  claimed  as  a  privileged  debt 
by  the  administrator,  should  not  be  allowed  as  such.  The  claim  is  based 
upon  a  note  given  by  the  deceased  to  Kemper,  the  administrator,  in 
1875,  for  seed  cane,  mules  and  agricultural  implements  sold  to  him.  It 
was  recorded  March  8, 1875.*  Rogers  died  in  1879,  and  in  1881  Kemper 
brought  suit  against  himself  as  administrator,  and  obtained  a  judgment 
recognizing  his  privilege.  No  one  opposed  the  suit.  There  is  no  argu- 
ment needed  to  show  that  such  a  judgment  is  not  binding  on  the 
creditors.  He  sold  seed  cane  in  1875,  and  in  1881.  When  he  asserted  liis 
privilege,  many  crops  had  been  made,  and  as  many  times  the  seed  cane 
had  reproduced  itself.  His  privilege  for  this  item  could  only  have  been 
enforced  against  the  crop  upon  which  he  had  made  advances.  The  mules 
and  agricultural  implements,  if  they  had  not  diminished  in  numbers, 
must  have  deteriorated  in  value.  They  were  .  M  by  the  administrator 
with  the  plantation,  and  were  confusedly  sold  with  oi  r  things,  with- 
out separate  appraisement  and  identification.  He  hat-  therefore,  lost 
bis  privilege.    37  Ann.,  p.  8 — 857. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  claim  of  the 
administrator  for  $1481  10,  with  eight  per  cent  interest  from  February 
5, 1876,  be  rejected  as  a  privileged  debt,  and  that  the  claim  of  Foster 
Brothers  be  reduced  to  $700,  and  as  such  it  be  recognized  as  a  privileged 
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debt,  and  that  tlie  opponent's  twelve  moutlLs'  bond  be  placed  on  the 
tableau  of  classification  as  a  first  privilege  after  the  payment  of  the  law 
charges,  and  as  thas  amended  tiie  judgment  homologating  the  account 
be  affirmed. 


No.  10,344. 
The  State  of  Louisiana  vs.  H.  B.  Pouter. 

A  prisoner  who,  after  sentence,  escapes  from  custody,  during  the  pending  of  his  appeal, 
forfeits  all  rights  to  be  heard  and  cannot  be  repi-escnted  by  counsel  on  appeal. 

APPEAL  from  the  Twenty- seventh  District  Court,  Parish  of  Richland. 
Willmms,  J. 


Walter-  H,  Rogers,  Attorney  General,  for  the  State*,  Appellee. 


Darid  Todd  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 


The  opinion  of  tlie  Court  was  delivered  by 

Bermudez,  C.  J.  When  this  case  was  called  for  trial,  the  Attorney 
General  moved  for  the  dismissal  of  the  appeal,  on  the  ground  that  the 
defendant  had  broken  jail  and  was  at  large,  supporting  his  motion  by 
conclusive  evidence  of  the  fact. 

Counsel  claiming  to  represent  the  defendant,  under  authority  since 
the  escape,  has  moved  counter,  for  a  continuance,  giving  the  court  tlie 
assurance  that  Ids  client  would  surrender  in  time  for  ti-ial  when  the 
case  shall  again  come  up. 

The  court  has  no  mercy  to  extend  to  one  who  has  voluntarily  placed 
himself  beyond  the  law  and,  however  much  it  may  lend  a  willing  ear  to 
the  request  and  assurances  of  counsel,  it  would  fail  in  its  duty  to  com- 
promise with  jail  breaking  and  convicted  felons. 

It  is  now  ^'ttled  that  a  prisoner  under  conviction  and  sentence,  who 
escapes  from  custody  during  the  pendency  of  his  appeal,  cannot  by 
counsel  prosecute  his  appeal  and  forfeits  all  rights  to  be  heard  on  the 
same.  State  vs.  Wright,  .*i2  Ann.  1017 ;  State  vs.  Edwards,  36  Ann. 
863  ;     State  vs.  Mansfield,  t^  Ann.  563. 

It  is,  therefore,  ordered  that  the  appeal  herein  \m  dismissed  W'tli 
costs. 
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The  Judge  of  First  Justice's  Court  for  Parish  of  Jefferson. 

A  justice  of  the  peace  whose  Jntindiction  is  limited  to  part  of  a  parish  which  is  sul^foct  to  the 
Jurisdiction  of  a  police  jury,  has  Jurisdiction  iu  a  suit  against  the  police  Jury  for  an 
amount  not  excc^oding  $100. 

The  fact  that  the  sum  claimed  ($84)  exceeds  the  lower  limit  of  the  Jurisdiction  of  the  district 
court.  doe«  not  divest  the  Justice  of  the  peace  of  Jurisdiction  and  render  him  incompe- 
tent to  decide  the  case  before  him. 

Prohibition  does  not  lie  in  such  case. 

A  PPLICATION  for  Prohibition. 


106    5371 


Cuihningluim  <&  Lyons  for  the  Relator. 


II.  N.  Gautier  for  the  Respondent. 


Tlie  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    This  is  an  application  for  a  prohibition. 

Fowler  having  sued  the  iwlice  jury  before  the  first  justice  of  the  peiice 
of  tlie  xiarish,  the  defendant  filed  an  exception  to  the  jurisdiction,  which 
was  overruled.  The  exception  rests  on  the  grounds :  That  the  territorial 
jurisdiction  of  the  justice  of  the  peace  does  not  extend  all  over  the 
parish,  but  is  limited  to  the  first  ward  only,  and  that  the  amount  sued 
for,  $84,  being  within  the  jurisdiction  of  the  Twenty-sixth  Judicial  Dis- 
trict Court  for  the  Parish  of  Jefferson,  ought  to  have  been  claimed 
there. 

The  theory  of  the  defence  is  that  the  police  jury,  whose  domicil  is  the 
entire  parish,  is  not  amenable  before  a  court,  the  jurisdiction  of  which 
is  restricted  to  part  of  the  territory  in  which  the  domicil  is  established. 

In  support  of  that  position  reference  is  made  to  the  ruling  in  Berthaud 
vs.  Police  Jury  of  Jefferson,  7  R.  550,  in  which  it  was  held,  that  the  de- 
fendant could  not  be  sued  before  a  city  court,  the  jurisdiction  of  which 
was  confined  to  certain  municipal  boundaries. 

The  ruling  is  inapplicable  to  the  present  case. 

The  City  of  Lafayette,  incorporated  in  183.3,  was  provided  with  its 
own  courts,  which  were  vested  with  jurisdiction  over  its  territorial 
boundaries.  It  was  a  distinct  organization,  a  political  corporation,  hav- 
ing its  own  nntonomy,  independent  from  the  police  juiy,  the  inhabitants 
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of  wliich  were  relieved  from  parish  taxes  and  exempt  from  suit,  in  the 
parish  courts.  The  police  jury  had  no  jurisdiction  over  the  territory 
represented  by  the  City  of  Lafayette.  The  city  was  not  the  parish  and 
the  parish  was  not  the  city. 

The  fiEict  that  the  officers  representing  the  police  jury  resided  witliin 
the  municipal  territory  of  the  City  of  Lafiayette  did  not  confer  jurisdic- 
tion to  the  city  courts  over  the  police  jury. 

In  the  present  case,  the  police  jury  has  jurisdiction  over  the  territory 
constituting  the  entire  parish,  over  part  of  which  the  justice  of  the 
peace  has  jurisdiction,  and  the  justice  of  the  peace  has  jurisdiction 
over  the  police  jury,  as  a  body  corporate. 

As  the  domicil  of  the  police  jury  is  located  within  the  parish,  extend- 
ing over  all  and  any  part  of  the  parish  over  wliich  it  exercises  its  juris- 
diction, it  follows,  on  the  principle  that  all  the  parts  constitute  the 
whole,  or  that  the  whole  is  composed  of  all  its  parts,  that  its  domicil  is, 
as  well  as  elsewhere  in  the  parish,  within  the  jurisdiction  of  the  justice 
of  the  peace  who  has  jurisdiction  over  part  of  the  parish. 

Were  the  proposition  advanced  true,  the  consequence  would  be  that 
the  police  jury  could  never  be  sued  in  any  case,  in  which  the  amount 
would  not  be  witliin  the  jurisdiction  of  tlie  district  court.  Suing  for 
such  amount,  before  that  court,  would  be  doing  violenee  to  the  constitu- 
tional provision  which  confines  its  jurisdiction  to  amounts  exceeding 
fifty  dollars,  and  without  lowering  its  limit  to  any  sum  exceeding  zero, 
taking  that  figure  as  the  initial  point  for  the  computation  of  a  quantity. 

To  do  so  would  be  to  say  that  district  courts  have  jurisdiction  over 
any  amount  less  than  fifty  dollars,  which  cannot  be  done. 

It  is,  therefore,  ordered  and  decreed  that  the  restraining  order  herein 
made  be  rescinded  and  that  tlie  application  for  a  prohibition  be  refused 
with  costA. 


No.  10,:m, 

Louis  Schwartz  et  al.  vs.  Firemen's  Charitable  Association  of 
Sixth  District  et  als. 

The  Supreme  Court  ha^  no  Jurisdiction  of  a  case  presenting  a  contest  between  parties  for 

certain  functions  to  which  no  salary'  is  attached. 
The  amount  of  money  as  tlie  fund  of  a  corporation  which  the  parties  to  the  suit  may  manage 

or  control  is  no  clement  as  a  matter  in  dispute  in  the  litigation. 
In  construing  jurisdictional  allegations,  the  Supreme  Court  must  be  guided  by  the  pleadings 

taken  as  a  whole,  and  not  by  strained  allegations  of  pecuniary  interests  which  could 

never  be  judicially  a^certKained. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


W.  B.  Biehardson  and  David  Todd  for  Plaintiffs  and  Appellants. 


B,  C.  Elliott  and  Chas,  G.  Of/den  for  Defendants  and  Appellees. 


Motion  to  Dismiss. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  The  ground  of  the  motion  is  that  the  matter  in  dispute  in 
this  case  is  not  equal  in  amount  to  the  lower  limit  of  our  appellate 
jurisdiction. 

The  controversy  involves  the  contested  right,  between  plaintiffs  and 
defendants,  to  represent,  as  delegates,  a  certain  fire  company  in  the 
Firemen^s  Charitable  Association  of  the  Sixth  District  of  New  Orleans, 
and  plaintiffs  are  appellants  from  a  judgment  which  dismissed  their 
action  on  an  exception  of  no  cause  of  action. 

It  does  not  appear  from  the  pleadings  that  any  salary  is  attached  to 
the  fimtions  which  plaintiffs  claim  to  perform  adversedly  to  the  defend- 
ants. Hence  that  element  must  be  eliminated  from  the  pecuniary  mat- 
ter in  dispute. 

The  original  petition  contnius  the  following  averment,  as  the  sole 
jurisdictional  allegation : 

'^  That  petitioners  will  be  damaged  to  the  amount  of  more  than  five 
bundred  dollars  unless  prot<;cted  by  a  writ  of  injunction." 

In  an  amended  or  supplemental  petition,  plaintiffs  allege  "  that  they 
as  the  proper  and  legally  elected  representatives .  of  tlie  Firemen's 
Charitable  Association  of  the  Sixth  District  will  have  control,  manage- 
ment and  distribution  of  funds  belonging  to  and  coming  to  said  asso- 
ciation amoimting  to  more  than  two  thousand  five  hundred  dollars,  that 
nnless  said  fiind  is  properly  managed,  as  it  will  be  by  petitioners,  the 
legally  elected  delegates,  it  will  cause  irreparable  loss,  damage  and 
injury  to  your  petitioners  as  individual  members  of  said  company  and 
association  and  to  said  comi)any  and  association." 

Assuming  the  violent  presumption,  that  the  management  of  a  fund  of 
Kome  92500  by  any  other  delegates  or  representatives  but  plaintiffs, 
would  inevitably  entail  an  entire  loss  of  the  whole  fimd  to  its  owner, 
the  corporation,  it  is  not  possible  to  conceive  how  plaintiffs,  as  members 
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of  tlie  asBociatioD,  would  or  could  lose  the  same  fund,  which  avowedly 
is  not  their  Individual  property. 

In  construing  jiuisdlctional  allegations  we  must  be  guided  by  the 
real  pecuniary  interest  affecting  tlie  parties  to  the  litigation,  as  dis- 
closed by  the  pleadings  taken  as  a  whole,  and  not  by  strained  allega- 
tions of  pecuniary  interests  which  could  never  be  judicially  ascertained 
and  determined. 

In  this  connection  we  have,  on  more  than  one  occasion,  said: 

^'But  no  allegation  and  no  affidavit  can  create  an  appealable  amount 
of  interest,  in  a  litigation  which,  from  its  very  nature  and  essence,  pre- 
sents an  issue  involving  no  pecuniary  gain  or  loss  to  the  parties  in  the 
suit,  and  where  it  is  appai^nt  from  the  pleadings  that  the  only  judg- 
ment to  be  possibly  rendered  can  adjudicate  no  amount  in  dispute  or 
dispose  of  no  fund  to  be  distributed."  Police  Jury  vs.  Miscar,  34  Ann. 
836;  Buddig  vs.  Baldwin,  38  Ann.  394;  Hite  vs.  Hinsel,  39  Ann.  113 ; 
see  also  State  ex  i-el.  Newman  vs.  Hayles,  32  Ann.  1135 ;  Amos  vs. 
Starks,  33  Ann.  304;  N.  0.  vs.  Apken,  36  Ann.  419. 

We  are  clear  in  our  conviction  that  the  present  ca«e  is  not  within  our 
appellate  jurisdiction. 

The  present  appeal  is,  therefore,  dismissed. 


ITloe  No.  10,327. 


Regina  W.  Schlater  vs.  A.  Wilbert  &  Sons. 

When  tho  appellant  prays  the  court  to  decide  the  case  before  it  and  not  to  remai^  it,  thia 

will  bo  treated  as  a  waiver  of  exceptions  to  nilings  in  the  court  bolow,  tho  effoct  of  sua- 

taining  which  would  necessitate  a  remanding. 

So  far  as  errors  in  the  ohargo  of  the  Judji^  to  the  jury  are  concerned  in  civO  cases,  the 

Jurisdiction  over  the  law  and  tho  facts  vested  in  this  couii.,  authorizes  it,  in  ita  discretion, 

to  disregard  them  and  to  apply  the  law  correctly  to  the  case  as  made  on  the  evidence,  tho 

whole  of  which  is  before  us. 

On  the  fact«  of  this  case,  the  vei*dict  of  the  jury  is  fully  sustained  by  the  evidence. 

k  PPEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville. 
\     Talbot,  J. 


Samuel  Matthews  and  Chas.  O.  Lame  f<M*  Plaintiff  and  Appellant: 

A  petition  which  discloses  the  facts  upon  which  a  claim  is  made  against  defendant  is  suflS- 

cient.    It  is  not  necessary  that  it  should  negative  any  matters  of  defense.    Olham  vs. 

Croghara,  3  M,  N.  S.  517  ;  Matthews  vs.  Pascal,  13  L.  4«;  McRea  vs.  Purvis,  12  Ann.  85. 
(Counsel  should  have  full  freedom  of  speech  in  conducting  the  cases  and  in  advocating  the 

lights  of  their  constituents.    Cooley,  Con.  Lim..  4th  od.  p.  5.')5  : 
Any  building  or  work,  or  fabrication  on  a  public  highway,  which  prevents  or  hinders  it«  use  or 

enjoyment  to  tho  full  extent  of  public  need  is  considei-ed  a  public  nuisance.    Hendenaon  vs. 
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.  liayor  et  al.,  3  L.  563;  Sheen  vs.  Rob  Stothart  et  al.,  29  Ann.  630;  Alicf)  McClou^hrj'  vs. 
Finney,  87  Ann.  27. 

A  right  to  make  snoh  structares  on  the  public  street,  tor  private  purposes,  cannot  be 
obtained  flt>m  a  municipal  corporation.    Daubliu  vs.  Mayor  of  Now  Orleans,  1  M.  187. 

If  obtained,  extraordinary'  care  is  required  of  the  party  favored.  1  Thompsdn  on  Negligence, 
p.  344. 

A  citisen  may  maintain  an  action  to  abate  a  nuisance  on  the  public  highway.  AUard  vs. 
Lobao,  2  N.  S.  317 ;  Mayor  New  Orleans  vs.  Oravior,  620 ;  Cooley  on  Torts,  46  and  618. 

The  action  to  abate  the  nuisance  may  be  consolidated  with  the  action  for  damages  caused  by 
the  nuisance.    C.  P.  148;  Bauduc  vs.  Dominique,  8  N.  S.  438 ;  Jelks  vs.  Smith,  5  Ann.  674. 

It  is  a  suiBcient  ground  for  a  new  trial,  that  the  deputy  sheriff  attending  the  court  interfered 
in  the  trial,  telling  defendants  what  Jurors  to  select  and  what  to  reject.  The  State  vs. 
Judge  Ninth  Judicial  District,  11  Ann.  70. 

An  amendment  which  does  not  alter  the  substance  of  the  demand  after  issue  Joined  should  be 
allowed.    C.  P.  419 ;  Castile  vs.  Dumartrait,  5  N.  S.  70 ;  Jelks  vs.  Smith,  5  Aun.  674. 

The  master  Is  responsible  for  the  police  of  his  house  and  is  liable  for  the  damages  caused  by 
things  thrown  therefrom  on  the  public  street.  The  principle  upon  which  this  law  is 
founded,  is  that  it  is  for  the  public  interest  that  people  should  walk  securely  and  without 
danger  fh>m  accidents  of  this  kind.  C.  C.  Art.  177  (171) ;  Domat's  Civil  Law,  Cushing's 
edition,  vol.  1.  arte.  1547, 1548,  1555  and  1586. 

In  a  suit  claiming  thousands  of  dollars  as  damages,  a  Juror  who  does  not  know  what  a  thou- 
sand dollars  is,  is  not  a  competent  Juror,  under  Acts  of  1877,  No.  44. 

Any  acts  dime  under  tremor  and  excitement  produced  by  the  misconduct  of  another  from 
which  injuries  arise,  cannot  be  relied  upon  by  him  as  contributary  negligence  to  shield  him 
from  damages  caused  by  such  misconduct.  37  Ann.  705,  Lehman  vs.  La.  W.  Kailroad  Co.; 
38  Ann.  185,  Holsab  vs.  Railroad  Co. 

Whoever  creates  a  danger  is  under  the  highest  obligation  to  guard  against  it  hurting  any- 
body.   Tutrix  vs.  Sellers  &  Co.,  39  Ann.  1011. 

The  public  is  entitled  to  the  use  of  each  and  every  part  of  the  public  streets.  McClonghry 
vs.  Finney,  37  Ann.  27. 

Every  one  is  responsible,  not  only  for  the  damage  occasioned  by  his  own  act,  but  also  for  the 
damage  which  is  caused  by  the  things  that  he  has  in  custody.  40  Ann.  467;  John  B.  Yatos 
vs.  Brush  Electric  Light  and  Power  Company ;  Brown  vs.  Pont  R.  R.  Co.,  8  Rob.  45 ;  Jack- 
son vs.  Schmitt,  14  Ann.  818 ;  Choppin  vs.  N.  O.  and  Ca.  R.  R.  Co.,  17  Ann.  10. 

If  the  defendants  discovered  any  negligence  of  the  plaintiff  in  time,  by  the  use  of  ordinary' 
cmro,  to  prevent  the  ii^ury  and  did  not  make  use  of  such  care  for  tlie  purpose,  they  are 
Justly  chargeable  with  reckless  ii\jur}\    Cooley  on  Torts,  p.  674. 

B.N.  Sims;  Alex.  Hehert  and  Oeo.  Wailes  for  Defendants  and  Ap- 
pellees : 

1.  The  plaintiff,  to  be  entitled  to  recover  in  an  action  of  this  kind,  must  flrst  prove  that  the 
iiguries  she  received  resulted  from  or  were  caused  by  some  fault  or  negligence  on  the  part 
of  the  defendants  or  their  employees.  Unless  this  is  proved  no  fUi-ther  inquiry  need  be 
made.  28  Ann.  264,  462  and  cases  cited ;  30  Ann.  16;  34  Ann.  160;  11  Ann.,292;  15  Ann. 
448 ;  36  Ann.  750 ;  37  Ann.  201.    Thoroforo,  the  bunion  of  proof  is  on  the  plaintiff. 

2.  If  the  evidence  shows  that  the  injury  complained  of  was  the  result  of  carcle-tsness  or 
negUgonee  on  the  part  of  plaintiff,  she  cannot  recover.  In  such  a  case — "It  must  appear 
that  there  was  no  want  of  care  or  imprudence  on  the  part  of  tlie  plaintiff  by  which  tlie 
injury  was  in  any  manner  directly' brouglit  upon  himself."    11  Ann.  202. 

••  A  party  cannot  be  heard,  if  he  has  contributed. to  the  accident  by  his  own  negligence  and 
improper  management."    1  Ann.  374  and  cases  cite<l ;  9  Ann.  441 :  3  Ann.  48,  citing  But- 
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torfleld  vs.  Forrester,  11  Sast  60 ;  23  Ann.  462 ;  23  Ann.  264,  Mercier  vs.  Carrollton  R.  K.; 
Redfleld  on  BaUways,  Vol.  2,  p.  223,  see.  183 ;  36  Ann.  750 ;  28  Ann.  320 ;  37  Ann.  291. 

3.  Under  the  general  issne,  defendant  has  an  undoubted  right  to  prove  contributory  negli- 
gence, because  evidence  thereof  tends  directly  to  rebut  plaintiff's  proof.  9  Ann.  119, 
Wells  vs.  St.  Disier ;  10  Ann.  80,  Bondreanx  vs.  Tucker.  All  of  the  testimony  on  the 
part  of  defendants  was  introduced  and  admitted  without  objection,  and  plaintiff  is  bound 
by  it.    Hennen,  Vol.  1,  p.  493  and  494  ;  23  Ann.  462. 

4.  PlaintifTs  amended  petition,  filed  June  6th,  1887  (Bee.  6  and  7),  was,  upon  the  exception  of 
defendants  (Bee.  8  and  9),  properly  reelected  by  the  court.  Judge's  Opinion.  Rec.  12, 13 
uid  14.  It  was  an  attempt  on  the  part  of  plaintiff  to  inject  into  and  engraft  upon  her 
original  demand  for  damages  an  entirely  distinct  and  differont  cause  of  action  having  no 
no  connection  therewith.    Authorities  same  as  cited  under  No.  5. 

5.  Plaintiff's  second  amended  petition  (Bee.  90)  was  utterly  inadmissible.  It  was  filed  more 
than  one  year  after  the  institution  of  her  suit.  It  was  an  effort  to  substitute  a  new  cause 
of  action  wholly  repugnant  to  the  allegatirais  of  her  original  petition,  viz :  To  charge  that 
the  oonstruction  of  tiie  inclined  railway  by  defendants  was  illegal  and  wrongAil  In  the 
face  of  the  implied  averment  in  said  original  petition,  that  said  construction  was  lawful 
and  proper.  Plaintiff  could  not  shift  her  position  or  gainsay  her  pro^ious  admissions. 
5  N.  S.  70 ;  8  N.  8.  488 ;  51(}lk  515,  1874;  4  Daly,  N.  Y.  69 ;  42  lud.  462;  49  Maine  5S7 ;  43 
Penn.  (7  Wright)  19.  Among  other  otjections  defendants  opposed  the  plea  of  prescrip- 
tion. Wright  vs.  Hart,  44  Penn.  454 ;  8  Texas  427;  3  La.  339;  2  Bob.  274;  Trousdale  vs. 
Thomas,  3  Lea  (Tenn.) 

6.  Plaintiff's  prayer  in  her  brief  to  this  court  "i^ot  to  remand  the  case,  but  to  end  it,"  is  a 
distinct  waiver  and  abandonment  of  all  objections  voted  in  her  numerous  biUs  of  exceptions, 
and  this  cause  ought  to  be  determined  hero  upon  the  issues  presented  by  the  original  peti- 
tion and  the  answer  and  the  evidence  adduced  therounder  pro  and  eon. 

7.  The  charge  of  the  Judge  to  the  Jury  was  legal  and  proper.  It  was  his  duty  to  instruct 
them  as  he  did  do,  that  they  wero  the  Judges  of  the  law  and  the  facts,  but  that  they 
should  take  and  apply  the  law  as  stated  to  them  by  the  court.  12  Ann.  386 ;  30  Ann.  905 ; 
37  Ann.  465;  C.  P.  Art. — 


Tlie  opinion  of  the  Court  was  delivered  by 

Fenneb,  J.  The  counsel  for  plaintiff,  who  is  appellant,  complain  in 
their  brief  of  sundry  rulings  of  the  judge  in  refusing  to  permit  amend- 
ments to  their  petition,  in  rejecting  evidence,  and  in  refusing  certain 
charges  to  the  jury;  but,  at  the  conclusion  of  their  brief,  they  say: 
"  We  pray  your  honors  to  examine  the  case  and  render  such  judgment 
as  should  have  been  rendered  in  the  lower  court.  We  pray  your  honors 
not  to  remand  the  case,  but  to  end  it.''  We  are  bound  to  treat  this  as  a 
waiver  of  those  exceptions  which  involve  the  judge's  rulSngs  in  deny- 
ing the  amendments  and  in  rejecting  evidence ',  because  theVonly  effect 
of  the  sustaining  of  such  exceptions  would  be  to  remana  the  case 
against  the  express  desire  of  the  exceptor  liimself.  Of  course^  it  would 
be  impossible  for  us  to  try  the  case  on  pleadings  not  put  at  is^fie  in  the 
court  below  or  on  rejected  evidence  not  appearing  in  the  record*. 

So  far  as  the  errors  complained  of  in  the  charge  of  the  judge  ftre  con- 
cerned, the  full  jurisdiction  of  this  court  over  the  law  and  the!  facts  in 
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civil  cases,  enables  iis  to  take  the  case  as  established  by  tlie  evidence  in 
the  record  and  to  apply  the  law  correctly,  regardless  of  any  errors 
which  may  have  been  committed  below.  Terrell  vs.  Boarman,  34  Ann. 
306;  Vredenbarg  vs.  Behan,  33  Ann.  627. 

Plaintiff  clauns  damages  for  iiguries  occasioned  by  a  collision  be- 
tween a  buggy  in  w^hich  she  was  riding  on  a  public  street  in  the  town  of 
Plaquemine,  and  a  car  loaded  with  lumber  which  was  crossing  said 
stoeet  upon  an  inclined  tramway  operated  by  defendants  to  convey  lum- 
ber from  their  saw  mill  on  one  side  of  the  street  to  their  lumber  yard  on 
the  otlier. 

The  evidence  shows  that  defendants  had  been  operating  this  tramway 
in  the  same  manner  for  a  number  of  years  and  that  plaintiff,  as  well  as 
her  driver  and  horse,  were  familiar  with  it  and  were  in  the  frequent 
habit  of  crossing  it. 

On  this  particular  occasion,  she  was  approaching  the  crossing  in  her 
buggy  driven  by  a  Mr.  Davis,  in  broad  daylight,  when  a  car  loaded 
with  lumber  was  about  starting  down  the  incline,  attended  by  two  men 
w^ho  held  it  on  its  descent  to  prevent  its  going  too  nipidly.  One  of  the 
proprietors  had  gone  do>vn  to  the  street,  before  it  started,  in  order  to 
give  Vamiug  to  any  passengers  on  tlie  street.  As  tlie  car  started  he 
saw  this  buggy  approaching  and  hallooed  to  hold  back  and  waved  his 
hat  to  them.  He  testifies  that  the  driver,  Mr.  Davis,  observed  him  and 
bowed  his  head,  but,  instead  of  stopping,  continued  to  move  on.  The 
car  descended  slowly  and  the  horse  in  the  buggj'  was  moving  in  a  walk. 
After  getting  through  a  mudhole  distant  about  thirty  feet  from  the 
tramway,  the  driver  pulled  liis  horse  to  th«  left  and  struck  him  with  the 
rein,  quickening  his  motion,  and  directing  him  diagonally  towards  the 
line  in  which  the  car  was  moving,  trying  to  cross  ahead  of  itj  but  going 
too  near  to  the  car,  some  of  the  projecting  planks  loaded  thereon 
caught  in  the  wheels,  lifting  them  and  throwing  out  the  occupants,  re- 
sulting in  the  injuries  complained  of.  The  buggy,  however,  was  not 
upset,  but  righted  itself,  and  the  horse  ran  away. 

It  is  useless  to  comment  on  the  evidence.  We  have  studied  it  with 
great  care.  We  think  it  establishes,  beyond  a  doubt,  that  the  accident 
was  caused  by  the  gross  negligence  and  rashness  of  plaintiff's  driver, 
who  was  in  full  view  of  the  moving  car  and  was  also  warned  of  its  ap- 
proach in  ample  time  to  have  halted  and  to  have  avoided  injury.  He 
disregarded  the  waniing  and  (Continued  to  move  forward  in  a  rash  at- 
tempt to  head  off  the  car  and  cross  before  it.  In  so  doing,  he  drove  too 
close  and  the  projecting  luml)er  caught  in  the  wheels. 

The  jury  did  not  err  in  finding  a  verdict  for  defendants. 

Judgment  affirmed. 
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state  vs.  Brown. 

No.  10,341. 
State  op  Louisiana  vs.  Henry  Brown. 

1.  Under  Section  785  KeviAed  Statuten,  the  law  of  luanftlau^kt^r  is  pertinent  in  evorj'  trial 
for  munler,  because  the  stAtiito  authorizcH  the  jury  to  finil  a  verdict  of  uiaiiHlangliter  in 
any  trial  for  mnrder.     State  Va.  Brown.  40  Ann.  785. 

2.  In  his  charj;o  to  the  jury  on  flneh  trials  tlie  Judge  diHchargca  his  duty  when  he  atatoa 
the  law  of  manslaughter,  but  he  must  leave  the  jury  to  determine  whether  it  is  ai>- 
pllcable  to  the  facts  provt^i  in  the  case;  and  if  he  uses  language  expres.sing  or  nwes- 
sarily  implying  that,  in  his  opinion,  the  law  is  not  applicable  to  the  fact«,  he  invades 
the  exclusive  province  of  the  jury,  in  violation  of  Sec.  991  Rev.  Stat,  and -commits  error. 

APPEAL  from  tlie  First  District  Court,  Parish  of  Caddo. 
Ificks,  J. 


Walter   H,   Hogers,  Attorney  General,  for  the  State,  Appellee. 


Wise  d;  Hermlon  and  J.  W,  Jones  for  Defendiiiit  and  Api>ellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  case  returns  from  the  remanding  ordered  by  us  in 
our  decision  reported  at  p.  725,  40  Annual.  We  there  held  that,  under 
the  mandatory  tenns  of  Section  785  of  the  Revised  Statut<?8,  in  all 
"trials  for  murder  the  jury  may  find  a  verdict  for  manslaughter,"  and 
that  refusal  so  to  cliarge  was  error,  even  though  based  on  the  judge's 
opinion  that  manslaughter  was  entirely  inapi)licable  to  the  faicts  of  the 
case. 

In  the  present  ai>peal  complaint  is  made  of  the  judge's  charge  on  the 
same  subject. 

The  judge,  in  his  charge,  referred  to  his  ruling  on  the  former  trial  and 
the  decision  of  this  court  thereon,  saying,  in  course  of  his  stjiteraent : 
"  I  refused  to  give  the  charge  because  it  did  not  seem  to  me,  under  the 
fact«  disclosed  on  that  trial,  that  the  crime  of  manslaughter  was  in- 
volved in  the  case."  He  then  stated  fully  and  conectly  the  contrary 
ruling  of  this  court  aud  charged  that  they  might  render  a  verdict  for 
manslaughter. 

He  proceeded  to  say:  "The  Constitution  requires  the  judge  to 
charge  the  jury,  in  all  criminal  cases-,  as  to  the  law  applical)le  to  the 
case,  but  I  am  comx)elled  to  admit  my  inability  to  give  you  a  satisfac- 
tory charge  on  manslaughter  as  applicable  to  this  case,  and  can  do  no 
more  than  give  you  a  very  brief  reference  to  that  offense,  and  that,  to€>, 
in  the  abstract." 
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We  liave  no  desire  to  be  hypercritical  and  are  far  from  attributing  any 
impropriety  of  motive  to  our  learned  brother,  but  every  impartial  mind, 
and,  we  believe,  the  judge  himself,  must  admit  that  the  above  quoted 
passages  necessarily  conveyed  to  tlic  jury  the  unmistakable  impression 
that,  in  the  judge's  opinion,  the  law  of  manslaughter  had  no  applica- 
tion to  the  fact*  of  tlie  case.  What  other  inference  could  be  drawn  ? 
He  first  tells  the  jury  that  he  thought  that,  under  the  facts  disclosed  on 
the  former  trial,  manslaughter  was  not  involved  in  the  case ;  he  makes 
no  intimation  that  those  facts  differed,  in  any  respect,  from  the  facts  on 
the  present  trial ;  he  then  says  it  is  impossible  to  charge  on  m.in- 
slaughter  as  applicable  to  this  case ;  and,  therefore,  that  his  reference 
to  tliat  offense  must  be  only  "  in  the  abstract." 

The  law  ot  this  State  is  very  emphatic  in  limiting  the  judge,  in  his 
charge  to  tlie  jury,  to  questions  of  law,  and  in  forbidding  him  to  touch 
upon  the  facts  or  to  give  any  "opinion  as  to  what  facts  have  been 
proved  or  disproved."  R.  S.  Sec.  991.  This  court  has  always  given  a 
rigid  interpretation  to  this  provision,  and  has  granted  relief  in  every 
case  where  the  judge  has  used  language  c<alcu]ated,  in  any  way,  to  in- 
fluence the  minds  of  the  jury  in  reference  to  tlie  facts  of  tlie  case. 
State  vs.  Durr,  39  Ann.  751 ;  Stat«  vs.  Hahn,  38  Ann.  169 ;  State  vs. 
Boasso,  id.  202^  State  vs.  Asburry,  37  Ann.  124;  Stiite  vs.  O'Kean,  35 
Ann.  901;  State  vs.  Jackson,  id.  769;  State  vs.  Swayze,  30  Ann.  1328. 

We  are  bound  to  hold  that  the  charge  complained  of  violates  the 
spirit  and  the  letter  of  the  law.  Under  the  Sec.  785  R.  S.,  Jis  interpreted 
by  us,  the  law  of  manslaughter  is  necessarily  pertinent  in  every  trial 
for  murder.  The  judge's  duty  is  very  plain  :  to  give  the  law  and  leave 
the  jury  to  determine  whether  it  is  applicable  to  the  facts,  free  fi'om  in- 
fluence by  any  opinion  of  his  own  on  that  subject. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  and  judgment  be 
set  aside  and  annulled,  and  that  the  case  lie  remanded  for  further  pro- 
ceedings according  to  law. 

Judgment  reversed  and  case  remanded. 


No.  10,319. 
Louis  Lemeunier  vs.  A.  J.  McClearley.  41  411; 

No  incrcMUo  of  damagns  for  attomoy's  fees  will  bo  allow wi  on  the  dissoliition  of  an  ii^jiinction, 
for  servicea  renderwl  in  thlH  court,  wlicn  it  appears  from  the  i-ecord  that  tlio  petition  in  tho 
origiual  HQit  waa  amended  by  covenant  of  partiet)  to  jcivo  tliii»  conrt  Jurisdiction. 

It  ia  well  fiett]e<l  that  tho  diiiHoIntion  of  an  ii^junction  iHprimu  facie  evidence  that  the  defend- 
ant haa  HnHtaine<l  damagoH  and  ia  conclunive  and  ret  adjudicata  aa  to  the  iaauea  raised  on 
tho  disHolution. 
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APPEAL  from  tlic  Nintli  District  Court,  Pjirisli  of  Concordia. 
Toung,  J, 


Luce  <fc  LemU  for  Plaintiff  and  Appellee. 


Steele  <&  I>ay(j  and  J.  fr.  Leachc  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Conrt  was  delivered  by 

McEnery,  J.  Plaintiff  sued  tlie  defendant  for  damages  for  the 
wrongful  suing  out  of  an  injunction  and  claimed  damages  to  tlie 
amount  of  $320()  for  att4>rney'8  fees,  actual  expenst^s  incurred  in  defense 
of  the  suit,  costs,  loss  of  time,  mental  distress,  et-c. 

The  suit  in  which  the  injunction  issued,  and  out  of  which  this  one  is 
the  consc^quence,  is  re]>orted  in  40  Ann.  p.  253,  in  which  the  judgment 
of  the  lower  court  rejecting  plaintiff's  demand  and  dissolving  the 
injunction  was  affirmed. 

It  is  well  settled  that  the  dissolution  of  an  injunction  is  prima  facie 
evidence  that  the  defendant  has  siAtained  damage  and  is  conclusive  and 
res  adjudieata  as  to  the  issues  raised  on  the  dissolution. 

The  main  contention  in  that  suit  wa«  to  have  a  road,  which  the  plain- 
tiff claimed  was  public,  declared  a  public  highway.  The  plaintiff  cau8€»d 
an  injunction  to  issue,  restraining  the  defendant  from  obstructing  said 
roa<l  pending  the  suit.  An  answer  was  filed,  putting  at  issue  the  pro- 
prietorship of  the  road.  There  was  no  effort  made  to  bond  the  injunc- 
tion; no  motion  to  dissolve  w^as  filed,  and  no  mention  made  of  the 
injunction  proceeding  in  the  answer.  It  appears  that  all  the  effort* 
of  the  attorney's  wei-e  directed  to  defeating  the  demand  on  the  merits. 
The  dissolution  of  the  injunction  was  only  incidentjil  t-o  the  result  of  the 
litigation,  and  when  the  denuind  of  plaintiff  was  rejected  the  injunction 
w^ent  with  it.  There  were  no  services  rendered  for  the  release  of  the 
property  from  the  effects  of  the  injunction.  It  is  in  evidence  also  that 
the  pleadings  were  amended  in  the  court  below,  by  consent,  so  as  to  give 
this  court  jurisdiction.  Under  such  circumstances  it  is  clear  that  no 
chaim  for  attorney's  fees  C4in  l>e  allowed  for  services  on  tlic  appeal. 

The  only  damages  which  can  be  allowed  are  those  which  result  from 
the  operation  of  the  injunction,  independent  of  the  principal  demand. 
34  Ann.,  p.  344;  37  Ann.  182. 

The  plaintiff'  in  the  original  suit,  although  mistaken  in  his  rights,  un- 
doubtedly believed  that  he  was  prosecuting  a  valid  claim.     The  road 
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had  for  many  years  been  open  to  tlie  public;  had  been  treated  as 
a  public  road,  and  the  police  jury  had  declared  it  a  public  road. 

The  plaintiff  in  this  suit  was,  by  the  injunction,  tlepiived  of  the 
exclusive  use  of  his  private  property,  aud  was  annoyed,  inconvenienced 
by  its  oi)eration.  His  road  was  damaged  and  a  portion  of  his  croj) 
destroyed  by  wagons  passing  from  the  road  into  his  field.  His  trade 
was  interrupted  and  his  businsss  to  a  certain  extent  suffered.  The 
jury  rendered  a  verdict  of  two  liundred  dollars  in  his  favor. 

The  evidence  fails  to  satisfy  us  that  it  was  manifestly  erroneous,  and 
it  is,  therefore,  affirmed. 


4t    4t3 
46    356 


No.  10,351. 
The  State  of  Louisiana  vs.  Louis  Demaueste. 

In  the  alMOiiro  of  stjitntory  regulalions  courte  can  ouly  ^iiard  against  tlio  abuso  of  the 
privilege  of  fariiishiug  spiiituoitB  liquors  to  nieiiibers  of  a  jury  oh  i-ufreahmeute. 

It  U  a  safe  nilo,  however,  to  bo  followed,  to  allow  sack  refroshnieutt}  only  in  case  of  uocoseity, 
on  the  ortler  of  the  judge,  and  in  moderate  quautitieii.  The  Hupplying  of  the  jury  with  it 
in  bottles  and  llasks  in  reprehensible. 

Ruling  in  case  of  State  vh.  Broussard  affirmed. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Calcasieu. 
Head,  J. 


ir.  Jf.  Rofjers,  Attorney  General,  and  J,  C.  Gibbs,  Distrit  Attorney, 
tor  the  Stiite,  Appellee. 


Four  net  <i-  Pnjo  for  Defendant  and  Ax)pellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

McEneuy,  J.  Tlie  accused  was  convicted  of  murder  and  senU'nced 
to  be  executed  j  and  he  ai)peals  from  the  verdict  and  sentence. 

He  was  put  on  trial  on  the  20th  Fol)ruary,  and  found  guilty  next  day. 

A  motion  for  a  new  trial  was  filed,  and  among  the  reasons  alleged  for 
its  consideration  is  that  the  meml>ers  of  the  jury  were  furnished  with 
and  dniuk  so  freely  of  intoxicating  liciuors  that  they  rendered  them- 
ves  unfit  to  deliberate  upon  the  casc^ 

In  a  recent  case.  State  vs.  Ihoussard,  we  wiid,  in  setting  aside  tlie  ver- 
dict in  that  case,  because  of  the  excessive  use  of  ardent  spirits  by  two 
of  the  jurors  5  "  We  feel  very  confident  that  in  thus  ruling  we  make  no 
departure   from  the  line  of  jurisprudence   under  which  it  is  stated 
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that  the  verdict  of  a  jury  in  a  criiniiijil  case  is  not  to  be  vitiated  by  the 
mere  fact  tliat  during  tlieir  delilierations  in  a  protracted  trial  the  jury 
were  allowed  a  moderate  use  of  spirituous  liquors  as  refre^Cmeuts  or 
as  a  stimulant.         ♦♦♦♦•♦•♦•• 

"  It  would  be  difficult  to  formulate  any  affirmative  rule,  or  to  pre- 
scribe an  inflexible  limit  to  the  practice,  and  courts  can  do  no  more  than 
to  guard  against  excesses  in  determining  such  questions.'' 

The  instant  case,  as  in  that  case,  shows  an  outrageous  abuse  of  the 
privilege  and  justly  deserves  censure  and  rebuke. 

In  the  shoi-t  time  of  the  trial  the  members  of  the  jury  were  furnished 
with  small  flasks  of  whisk/.  There  were  no  exceptional  circumstances 
which  rendered  it  necessary  for  the  jury  to  be  furnished  with  such 
refreshments.  There  was  neither  exhaustion  nor  sickness  shown  to 
exist  as  the  condition  of  any  member  of  the  jury. 

The  officers  who  were  in  charge  of  the  jury  are  positive  in  their 
declarations  that  no  membei  of  the  jury  was  intoxicated.  But  the  con- 
duct of  the  jury  was  such  as  to  leave  the  impression  on  the  minds 
of  others,  and  this  inference  from  the  testimony  in  the  record,  we  think 
is  indisputable,  tluat  if  the  members  of  the  jury  were  not  actually  drunk 
they  were  unduly  excited  by  the  use  of  liquor,  to  the  extent  that 
they  lost  sight  of  the  solemn  duty  upon  which  they  were  engaged. 
Their  cbnduct  was  such  as  to  bring  into  contempt  and  ridicule  the 
administraticm  of  justice. 

The  jury  was  taken  to  a  hotel  at  night,  and  while  going  through  the 
streets  of  the  City  of  Lake  Charles,  they  were  so  boisterous  as  to  attract 
police  attention.  At  the  hotel  the  conduct  of  the  jury  is  thus  described 
by  a  deputy  jiheriff:  **1  was  acting  as  deputy  sheriff,  and  I  wa«  one 
of  the  deputy  sheriffs  in  charge  of  the  jury  who  trie^  Louis  Domareste. 
The  jury  lodged  on  the  night  of  February  20  part  of  the  time  at  Vin- 
cent's Hotel,  from  something  after  10  o'clock  until  Ix^tweeii  12  and  1. 
They  did  not  remain  at  the  hotel  all  night  because  the  jury  were  rowdy- 
ing  and  cutting  up  and  Mr.  Vincent  ordered  us  to  take  them  out  of  his 
house.        •****♦*♦*••• 

"I  could  not  tell  the  language  they  used.  They  were  playing  all 
over  the  house.  One  would  lie  down  and  others  would  haul  him  over 
the  floor  by  the  heels." 

This  testimony  as  to  the  conduct  of  the  jury  is  fully  coroboi-ated 
by  other  witnesses. 

Vincent,  the  proprietor  of  the  hotel,  states  that  when  the  jury  entered 
his  hotel  they  were  singing  and  made  a  great  deal  of  noise,  and  when  in 
the  house  they  used  bad  hinguage,  which  was  heard  all  over  the  hott*l. 
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On  ascending  the  stairs  to  tlieir  room,  they  sang: 

"We  are  climbing  up  the  golden  stairs." 

In  their  debauch  propriety  at  least  should  have  prompted  the  selec- 
tion of  some  other  song,  less  suggestive  of  the  painfid  duty  which  tliey 
were  iHirforming — the  deliberating  upon  a  case  in  which  the  punishment 
was  death. 

Tlie  members  of  the  jury  were  eitlier  unnaturally  stimulated  and  ex- 
cited, or  they  were  wanting  in  all  those  moral  qualities  wliich  fit  men 
for  the  discharge  of  civil  duties. 

It  is  in  the  record  that  when  they  were  impaneled  they  were  true, 
good  and  lawful  men. 

Therefore  their  unseemly  and  riotous  conduct  can  be  accounted  for  on 
no  other  hypothesis  than  that  they  were  influenced  by  the  intoxicants 
which  Iiad  l)een  furnished  them. 

This  case  affords  another  illustration  of  the  danger  to  the  administra- 
tion of  criminal  justice  in  the  abuse  of  the  privilege  of  allowing  ardent 
spirits,  even  in  moderate  quantity,  to  be  furnished  the  members  of  the 
jury  as  refixjshments.  In  the  absence  of  statutory  regulations  courts 
can  only  guard  against  abuses  of  the  privilege.  It  is  a  safe  rule  to  fol- 
low to  allow  ardent  spirits  to  be  furnished  only  on  the  order  of  the 
judge,  and  in  case  of  necessity,  and  in  moderate  quantity. 

The  practice  of  furnishing  in  bottles  and  flasks  is  reprehensible. 

It  is,  therefore,  ordered  that  the  verdict  and  judgment  appealed  from 
be  set  aside,  annulled  and  reversed,  and  the  case  be  remanded  to  be 
proceeded  with  according  to  law. 


No.  10,235. 
II.  W.  Stackiioise  kt  al.  vs.  M.  J.  Zuntz  et  als. 

WritM  of  HOiKuro  and  8alt>,  unlike  wriU  of  /  /a.  arc  not  rcUimablo  within  a  fixed  delay. 

They  remain  in  tlie  liandn  of  tho  pilierift'  until  Matisfied  in  wliolc  or  in  part,  or  ordeiHMl  by  the 
court,  or  the  plaint iif,  to  bo  returned. 

Such  a  writ,  if  retnruwl  in  court  by  the  sheriff  after  an  injunction  and  before  seisure,  docs 
not  l<me  itM  efficacy  and,  aftt^r  the  diH8olutiou  of  the  injunction  is  valid  authority  for 
further  proeeediufrti  under  it. 

By  unduly  retuniinjc  the  writ,  tlu'  «heriff  cannot  deprive  the  Heixing  creditor  of  any  of  his 
riphts*  under  it,  no  mon*  tlmu  h<«  could  divuat  him  of  hi«  rii^hts  under  tho  executory  pro- 
cess decree.     Both  are  IiIh  pr«»perty. 

'So  alia$  vrrii  of  wixiire  and  h:i1«  in  nen'ssary  In  Ruch  case.  The  Hlieriff  may  Himply  poHMCHS 
hiniMflf  with  the  writ,  by  withdraw  injj  it  rrtim  the  filfa  of  the  case  in  court. 

l^runamin;;  the  court,  from  which  a  writ  of  fit' it  fat'iag  iKsued.  under  MJilch  a  selznie  and  «ale 
are  made,  does  not  \itiatetlie  procecdiu.us  and  the  adjudication,  when  the  adverti-seuient 
and  deed  contain  sutlicient  uat.v  to  ascertain  which  tlie  court  is,  under  whoso  jmlj^ment 
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the  execution  iasiie<l,  particularly  where  the  writ  under  which  the  sheriff  must  have  acted 
and  of  which  he  ninat  have  preserved  copy,  is  in  the  record,  although  it  is  not  shown  con- 
clusively that  he  did  act  under  such  writ  and  did  i-etain  such  copy  and  where  the  objections 
are  made  by  parties  to  the  record,  who  had  notice  of  the  proceedings— and  who  did  not 
object. 

A  judgment  dissolving  an  injunction  with  damages  rendered  against  H.  Stackhouse,  a  dead 
man,  eo  nomine,  is  a  valid  judgment  binding  on  his  succession  and  legal  representatives, 
who,  previous  to  the  judgment  wore  made  and  became  parties  to  the  proceedings.  The 
error  is  clerical  and  does  not  vitiate  the  judgment  and  sales  under  it. 

An  adjudicatee  at  a  sheriff's  sale,  who  exhibits  a  valid  judgment,  execution  and  deed,  and 
who  has  remained  in  the  undisturbed  possession  of  the  property  for  more  than  ten  years 
thereafter,  as  ostensible  owner,  has  a  good  title  to  the  same  and  must  be  protected  in  his 
rights  to  it. 

APPEAL  from  the  Ci\il  District  Court  for  the  Parisli  of  Orleans. 
HoustoUy  J. 


Farmr,  Jonas  (£•  Kruttschitt,  for  Phiintiffs  and  Appelhiuts. 


Gurley  c£'  Mellen,  and  Ifornor  (&  Lee,  for  Defendants  and  ApxH»llees. 


The  opinion  of  the  Court  was  delivered  by 

Beumudkz,  C.  J.  Tliis  is  an  action  to  annul  sheriftV  sales  of  two 
plantations,  in  the  possession  of  defendants  as  testamentary  heirs  of 
the  original  adjudicatee,  and  to  o])erate  a  partition  of  the  same  by 
licitation. 

The  main  ground  of  attack  is,  that  the  writs  under  which  the  planta- 
tions were  seized,  advertised  and  adjudicated,  are  absolute  nullities;  in 
consequence  of  which  no  title  was  divested  and  x)assed. 

The  writ,  which  issued  under  a  decree  for  executory  process  against 
one  of  the  i)lantations  find  by  virtue  of  which  the  property  w%a8  adjudi- 
cated, is  said  to  be  null,  because  it  was  returned  by  the  sheriff  before 
any  seizure  had  been  effected  and  became,  after  the  injunction  which 
had  arrested  it  had  been  dissolved  it  was  reissued  without  authority  and 
executed,  witliout  observing  the  essential  formalities  required  by  law. 

The  fi  fa,  under  which  the  other  plantation  was  adjudicated  is  siiid  to 
have  been  unwarranted  by  any  judgment  from  the  court  in  whose  name 
it  purports  to  have  issued  ancl  that,  if  there  be  any  judgment,  it  is  abso- 
lutely void. 

The  prayer  is  for  the  nullity  of  such  judgment  of  the  sheriffs'  adjudi- 
cjitionsj  for  the  recognition  of  the  phiintiffs  as  owners  of  the  undivided 
half  of  eJich  plantation,  and  for  a  sale  to  effect  a  partition. 
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The  suit  Ima  another  object — a  share  in  tlie  revenues  of  the  plautii- 
tious,  jmt  downi,  up  to  a  certain  date,  at  $400,000 ;  but  by  agreement, 
the  issue  is  presently  resti'icted  to  tlie  question  of  title  vel  non. 

The  defenses  set  up  are  numerous:  tlie  general  issue,  the  validity  of 
the  judgment,  writs,  proceedings  and  sales  attacked,  res  judicata,  es- 
toppel, pi'escription,  want  of  tender,  divestiture  of  any  title  which  plain- 
tiffs may  ever  have  had,  an  independent  title  in  the  author  of  defend- 
ants. 

From  an  adverse  judgment  the  plaintiffs  appeal. 

The  dominant  facts  are  the  following : 

J.  E.  Zuntz  was  a  creditor  of  William  and  Haywood  Stackhouse  for 
$50,000,  secured  by  mortgage  on  a  plantation  belonging  to  them  and 
known  as  JBellecJiasse. 

On  February  6,  1867,  to  satisfy  that  debt,  he  obtained  executory  pro- 
cess from  the  Second  Judicial  District  Court  for  the  Parish  of  Plaque- 
mines, in  which  the  property  was  situated  and  the  defendants  were 
domiciled. 

On  the  18th  following,  before  any  seizure  had  been  made,  the  defend- 
ants obtained  an  injunction  arresting  further  proceedings. 

On  November  15th  of  the  same  year,  Zuntz  obtained  an  alias  writ 
against  the  crops  on  the  place. 

On  the  29th  following,  by  consent,  the  case  was  transferred  from  the 
Plaquemines  Court  to  the  Fifth  District  Court  for  the  Parish  of  Orleans 
for  determination  of  all  issues  presented  by  the  injunction,  while  the 
alias  writ  was  abandoned  on  a  conditional  bond  by  the  defendants  to 
re|)re8ent  the  crops. 

The  injunction  was  dissolved  by  the  Fifth  District  Court,  with  twenty 
per  cent  damages  and  eight  per  cent  intrest. 

From  the  judgment  then  rendered,  an  api)eal  was  taken  to  the  Su- 
preme Court,  pending  which  Haywood  Stackouse  died  (Dece!n))er  18, 
1869),  his  widow  and  heirs  being  made  parties,  and  judgment  was  ren- 
deivd  reversing  that  appealed  from  and  remanding  the  case. 

On  a  new  trial,  the  lower  court  rendered  a  like  judguient  of  dissolu- 
tion with  damages,  etc.,  which  on  review  was  affirmed. 

The  sheriff  then,  under  the  writ  of  seizure  and  sale  which  had  been 
unfettered,  levied  on  the  Bellechasse  plantation  and  under  a  fi  J\ij  seized 
the  other  place  known  as  the  VilUr6  plantation. 

Both  were  Jidvertised,  the  former  under  the  seizure  and  sale  writ,  the 
latter  under  the  fi  fa.  They  were  appraised  and  on  the  day  fixed  for 
the  offering,  they  were  adjudicated  to  J.  E.  Zuntz ;  the  first,  on  Feb- 
ruary 7,  1874  for  .1f330()0,  the  secondj  on  June  6,  of  the  same  year  for 
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$46761,  both  aiuouiits  being  retained  by  him  as  seizing  creditor  for  much 
more. 

On  November  29,  1881,  Zuntz  sued  the  representatives  of  Haywood 
Stackliouse  and  tlie  syndic  of  William  Stackhouse,  \viio  had  previously 
gone  to  bankruptcy,  to  revive  the  judgment  dissolving  the  injunction 
and  awarding  damages. 

To  this  action  the  defense  was  made  that  the  judgment  sought  to  be 
revived  was  an  absolute  nullity,  because  rendered  against  a  tUiid  many 
Haywood  Stackhouse,  eo  nomine. 

The  lower  court  declined  to  revive  the  judgme:it,  but  on  appeal  the 
judgment  was  reversed  and  the  judgment  was  revived.     36  A.  529. 

From  the  dates  of  the  adjudications  of  the  plantations  to  him,  Zuntz 
continued  in  possession,  as  ostensible  owner,  until  his  death,  which 
occurred  on  February  7,  1885. 

By  his  will,  he  instituted  M.  J.  Zuntz  usufructuary  and  J.  E.  and  S.  H. 
Zuntz  his  heirs. 

On  Jnue  31),  1885,  the  present  suit  was  instituted  against  these  bene- 
ficiaries, as  the  representatives  of  J.  E.  Zuutz,  for  the  purposes  hereto- 
fore mentioned. 

I. 

The  objections  to  the  validity  of  the  adjudication  of  the  BeUechasse 
plantation  are  grounded  on  the  nullity  of  the  writ  of  seizure  and  sale 
which  was  in  the  sherifli's'  hand  and  under  which  he  pretends  to  have 
acted.  . 

That  writ  is  so  charged  : 

1.  Because  it  was  retHrnvd  by  the  sheriff'  to  the  court  which  issued  it, 
some  three  months  and  a  few  days  atUu*  its  date,  before  any  seizure  of 
the  prox)erty  tlierein  described. 

2.  Because,  if  not  so  returned,  it  ceased  to  have  any  vitiility,  when 
Haywood  Stackhouse  died. 


The  writ  is  dated  February  8,  18()7.  It  was  received  by  the  sheiiff'on 
the  15th  following,  who  on  the  next  day,  served  copies  of  the  petition  and 
suimnonses  aiul  notices  of  seizure  and  sale  on  William  Stackhouse  in  per- 
son and  on  Haywood  Stackhouse,  by  leaving  same  at  his  last  residence, 
suspending  further  proceedings,  in  conse(iuence  of  the  injun<*tion  arrest- 
ing its  execiilioii,  on  tlie  18th  of  the  same  month  and  certifying  to  those 
facts  on  the  201  li  following. 

At  foot  of  the  slieritlV  statement,  there  is  a  tiling  of  May  18,  1867, 
signe<l  by  the  <lerk  of  the  Second  Judicial  District  Court  for  the  Parish 
of  IMaquemiiu's. 
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Tliere  is  nothing  beyond  tliia,  to  sliow  tluit  the  slieriff  returned  the 
writ  into  court;  but,  conceding  that,  under  some  interi>retation  of  tlie 
law  reguhiting  his  duties,  he  tliouglit  he  was  bound  to  return  the  writ  to 
tlie  court,  to  inform  it  of  his  acts  and  doings  under  it  up  to  the  time 
when  the  injunction  issued  and  to  enable  parties  to  use  it  and  his  return 
thereon  that  far,— it  does  not  follow  that  he  has  thereby  put  it  out  of 
life. 

He  could  not  have  done  so,  had  such  been  his  intention,  for,  the  writ 
was  the  in*operty  of  the  plaintiff  in  the  suit,  who  was  entitled  to  have  it 
to  remain  in  the  sheriffs'  hands  for  execution,  until  satisfied  in  whole,  or 
in  part,  or  returned  into  court,  either  by  order  of  the  creditor  hhnself, 
or  of  the  court  issuing  it. 

A  writ  under  executory  pror-eedings  is  not,  like  a  ftcH  facias  reciuired 
by  law  to  be  returned  within  a  fixed  delay.  C.  P.  042.  It  renuiins  in 
the  hands  of  the  executive  officer,  until  satisfied,  or  duly  ordered  to  be 
returned  as  just  stated,  and  it  is  then  only  that  it  expires. 

So  that,  whenever  by  accident,  error,  or  oversight,  it  is  handed  back 
by  the  sheriff  to  the  clerk  of  the  court  and  by  the  latter  endorsed, 
before  execution,  satisfaction  or  due  return,  it  remains  doruiant,  subject 
to  return  to  the  sheriff  for  further  action  under  it. 

It  therefore  follows  that,  as  soon  as  the  injunction  Wias  finally  dis- 
solved, the  sheriff  had  a  right  to  possess  hhnself  of  the  writ  and  to  pro- 
ceed to  its  execution. 

It  [is  not  correct  to  say  that,  anyhow  the  writ  ceased  to  have  any 
vitality  and  expired,  when  Haywood  Stack  house  departed  this  life, 
Iwcause  it  was  then  an  unexecuted  writ,  one  under  which  no  seizure  had 
been  made  and  which  was  incai>able  of  execution  in  that  form,  against 
his  estate. 

It  is  as  settled  by  the  law  and  jurisprudence  of  this  State,  as  any  rule 
of  practice  can  be,  that  a  writ  of  seizure  and  sjileinay  issue  alike 
against  the  proj)erty  of  a  living,  or  that  of  a  deceased  person.     C.  P.  TJU. 

If  therefore  a  creditor  institutes  executory  proceedings  against  the 
property  of  a  living  debtor  and  that  debtor  subsequently  dies,  it  is  per- 
fectly legitimate  and  lawful  to  jirosecute  the  same  thereafter,  on  making 
the  legal  represt»iitatives  of  the  deceased,  parties. 

The  proceedings  do  not  abate  by  the  death  of  one  of  the  parties. 
They  continue  In'tween  the  surviving  party  and  the  heirs  of  the  one 
deceasinl,  in  the  same  manner  that  acti»)ns  are  permitted  to  do.  C.  P. 
21:  im. 

Under  the  circumstam*es,  it  was  not  tlierefore,  either  necessary  or 
iisefid,  to  obt4iin  an  aliax  writ,  or  any  order  to  verify  the  original  one. 
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It  was  well  held  tluit  the  sale  of  a  deceased  husband's  property,  under 
executory  process,  is  invalid,  when  tlie  proceedings  are  not  contradicta- 
rily  carried  on  with  the  legal  representatives  of  the  succession,  or  when 
the  heirs  and  others  concerned  in  the  ownership  have  not  been  made 
parties.    Genuaine  vs.  Mallerick,  31  A.  371  j  Surgi  vs.  Coluier,  22  A.  20. 

From  a  further  endorsement  on  the  writ  of  seizure  and  sale,  it 
appears  that,  on  December  22,  1873,  the  sheriff  seized  the  BelkcJuisse 
plantation  and,  after  notice  to  William  Stackhouse  at  his  domicil  and  to 
Haywood  Stackhouse  by  service  on  Mrs.  Stackhouse  in  person,  ho  adver- 
tised the  same  and  after  it  had  been  duly  appraised,  he  adjudicated  it  to 
J.  E.  Zuntz,  on  the  7tli  of  February,  1874,  for  $33,000. 

An  objection  is  made  to  the  mode  in  which  the  notices  were  served  by 
tlie  sheriff,  namely :  tliat  they  were  served  on  Mrs.  Stackhouse. 

It  is  perfectly  true  that  the  sheriff*  ought  to  have  stated  the  capacity 
in  whicli  Mrs.  Stackhouse  stood  in  the  matter ;  but  his  omission  to  have 
dojie  so,  cannot  prejudice  the  validity  of  the  sale,  which  cannot  be  jeo- 
parded by  such  derelictions  on  his  pjut,  as  it  is  proved  aliunde,  that  at 
the  time,  Mrs.  Stackhouse  was  the  widow  in  conununity  of  Haywood 
Stiickhouse  and  the  duly  qualified  and  commissioned  tutrix  of  the 
children  born  of  their  marriage,  all  of  wliom  were  then  uuder  age.  Her 
letters  of  tutorship  are  dated  June  2,  1870. 

In  the  case  of  Germaine,  31  A.  371,  the  sale  under  executory  pi-ocess 
was  annulled  because  the  proceedings  were  conducted  coutradictarily 
with  the  wife  of  Mallericli,  while  he  was  living  and  absent  and  aft«r  his 
death ;  she  being  at  the  time,  neither  his  agent,  nor  the  tutrix  of  their 
children ;  and  a  similar  ruling  was  made  in  the  Surgi  case,  22  A.  20,  for 
kindred  and  stronger  reasons. 

It  nuiy  be  useful  to  reiterate  that  Mrs.  Stiickhouse  as  widow  in  com- 
munity and  as  tutrix,  had  been  duly  made  party  to  the  executory  and 
injunction  proceedings  in  the  Supreme  Court  pending  the  first  appeail 
from  the  reviving  jiidgnu^nt:  on  May  31,  1870  and  that  she  was  appel- 
lant from  the  second  judgment  rendered  by  the  Fifth  District  C'ourt  on 
March  20th,  1872,  and  signed  the  bond  of  appeal,  as  widow  in  com- 
munity and  as  t»itnx,  along  with  certain  of  the  heirs;  fiicts  which  were 
found  and  stated  by  tins  ('ourt,  in  the  opinion  rendered  on  the  second 
appeal  in  the  suit  to  revive  the  judgment  disssolving  the  injunction, 
with  damages.     30  Ann.  532,  Stackhouse  vs.  Zuntz. 

II. 

•     It  is  next  claimed  that  the  adjudication  of  the  T/V/crff  plantation  is  a 
nullity,  because  it  took  place  under  the  authority  of  a  writ  of  fieri  facias, 
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tlie  issuance  of  wliicli  was  authorized  by  no  judgment,  either  from  the 
parish  court,  or  the  Second  Judicial  District  Court  for  the  Parish  of 
Plaquemines. 

The  deed  which  the  sheriff  delivered  to  Zuntz  as  adjudicatec  of  that 
plantation  recites  that  "  by  virtue  of  a  writ  of  fwri  facias  to  me  (him  ) 
directed  by  the  Honorable  the  Parish  Court  in  and  for  the  Parisli  of 
Plaquemines,  at  the  suit  of  Second  Judicial  District  Court  of  Louisiana 
for  the  Parish  of  Plaquemines,  at  the  suit  of  W.  and  II.  Stackhousti  vs. 
James  E.  Zuntz,  No.  906  of  the  docket  of  said  court,  after  having  ful- 
filled and  complied  with  all  the  previous  legal  requisites,  did  seize  the 
following  property,  to  wit,"  etc. 

The  newspaper,  in  which  the  advertisement  of  sale  was  published  by 
the  sheriff,  recites  that  "  by  virtue  and  in  obedience  to  a  writ  of  fieri 
facin^i  to  me  ( him  )  directed  by  the  Honorable  the  Second  Judicial  Dis- 
trict Court  in  Jind  for  the  Parish  of  Plaquemines  in  the  above  entitled 
suit,  I  have  seized  and  will  proceed  to  sell,"  etc. 

Tlie  caption  of  the  advertisement  isj  "  W.  and  H.  Stackhonse  vs. 
James  E.  Zuntz,  Second  Judicial  District  Court  in  and  for  the  Parish  of 
Plaquemines,  No.  9()6." 

There  is  in  the  transcript  a  writ  of  fieri  facias,  issued  in  the  name  of 
the  Fifth  District  Court  for  the  Parish  of  Orleans,  in  the  case  of  W.  and 
H.  Stackhonse  vs.  Jiimes  E.  Zuntz,  No.  18,850,  of  the  docket  of 
that  court,  dated  November  11th,  1B73,  addressed  to  the  sheriff  of 
tlie  Pjirish  of  Plaquemines,  commanding  him  to  seize  and  sell  the 
property  of  the  plaintiffs  and  their  surety,  on  the  injunction  bond  in 
9oUilo  and  cause  to  be  made  twenty  i)er  cent  damages  on  the  amount  of 
the  judgment  aforesaid,  say :  fifty  thousand  dollars,  together  with  eight 
per  cent  interest,  as  allowed  in  tlie  order  of  seizure  and  sale,  and  also 
$606  costs,  and  his  own  costs,  to  satisfy  a  judgment  rendered  against 
said  plaintiffs  and  their  surety  on  the  injunction  bond  in  the  said  Fifth 
District  Court  for  the  Parish  of  Orleans,  20th  day  of  February,  1872,  in 
favor  of  James  E.  Zuntz,  and  how  he  shall  hfive  executed  this  writ,  to 
make  returns  to  said  court,  within  seventy  days,  according  to  law. 

It  appears  that  on  the  12th  of  December  following,  this  writ  was  re- 
ceived by  the  sheriff,  and  that  on  the  19th  of  the  same  month,  he  nmde 
a  seizure  under  it,  appointing  and  placing  a  keeper  on  the  property 
seized  ( the  Rellechasse  plantation). 

It  is  an  important  fact  that  the  original  proceedings  for  executory 
process  were  docketed  in  the  Second  Judicial  District  Court  for  the 
Parish  of  Plaquemines  under  No.  9f)6,  and  that,  after  the  injunction  had* 
lieen   obtiiined  aiTesting  the  writ,  under  a  petition  bearing  the   same 
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number,  tlio  whole  rerord  was  transfeiTed  to  tlie  Fifth  District  Court  for 
ihvi  Parish  of  Orleans,  hy  which  the  issues  raised  were  to  be  determined, 
the  executory  proceeding's  were  docketed, under  No.  18,719,  and  the  in- 
junction suit  under  No.  18,850,  although  apparently  they  were  subse- 
quently more  or  less  confounded, — the  judgment  dissolving  the  injunc- 
tion, however,  being  rendered  in  the  record  bearing  No.  18,850. 

It  is  apparent  that  the  fieri  facias  mentioned  in  Jthe  advertisements 
and  in  the  sheriff's  deed,  could  not  have  been  and  was  not,  issued  by 
either  the  Parish  Court,  or  the  Second  Judicial  District  Court,  for  the  Par- 
ish of  Plaqueniinesjfor  the  plain  reason,  that  the  proceedings  never  were 
pending  Ix^fore  the  first  named  court,  and  that  they  were,  subsequent  to 
the  injunction,  transferred,  from  the  District  Court  in  Plaquemines 
parish,  to  the  Fifth  District  Court  for  the  Parish  of  Orleans,  and  that 
neither  the  Parish  Court  nor  the  District  Court  of  Plaquemines,  could 
or  did  Hinder  any  judgment  then^in,  on  which  the  Jieri  facias  alluded 
to  by  fhe  sheriff  could  have  issued  and  that  neither  issued  an  execu- 
ti<m. 

The  o]ily  court  that  could  have  rendered  and  that  did  render  a  judg- 
ment in  those  proceedings — originally  No.  906  of  the  District  Court  of 
Plaquemines, — on  which  execution  could  issue,  was  necessarily  the  Fiftli 
District  Court  for  the  Parish  of  Orleans. 

It  is,  therefore,  clear  that  the  advertisements  and  the  deed,  misnamed 
the  court  which  issued  the  f  fa  under  wiiich  the  sheriff  act<>d  ;  but  this 
error,  patent  on  the  face  of  the  papers,  could  not  prejudice  the  validity  of 
the  proceedings,  because,  by  erasing  the  words.  Parish  Court,  and  leaving 
the  title  of  the  Second  Judicial  District  Court  for  the  Parish  of  Plaque- 
mines, the  title  of  the  suit  and  the  number  given,  the  Jicri  facias  is 
readily  connected  through  No.  906,  with  the  case  transferred  to  and  de- 
cided by,  the  Fiftli  District  Court  for  the  Parish  of-  Orleans,  by  which 
the  judgment  dissolving  the  injunction  with  damages  was  rendered  and 
under  which  the  fieri  facias  issued. 

The  record  does  not,  therefore,  show  that  any  fi  fa  was  ever  issued 
by  the  Parish  Court,  or  the  District  Court  for  the  Parish  of  Plaque- 
mines J  but  it  establishes  that  one  was  issued  by  the  Fifth  District  Court 
for  the  Parish  of  Orleans,  on  the  judgment  dissolving  the  injunction 
with  damages,  dated  November  11th,  1878,  and  which  must  have  l)een 
and  was  the  fieri  facias  mentioned  in  the  advertisements  and  in  the 
deed  to  Zuntz. 

The  presumption,  under  the  exceptional  circumstances  of  this  case, 
complicated  Jis  it  is,  by  the  disappearance^  of  transcripts  from  the  clerk's 
oflice  of  this  court,  and  of  original  docunu»nts  attached  thei'eto  wiiich 
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ini|j^]it  have  proved  of  gi*eat  service  and  value  in  the  determination  of 
this  controversy,  be^^iin  some  twenty  years  ajjo  and  more,  is,  that  the 
sheriff  of  the  Parisli  of  Plaquemines  did  his  duty,  as  pointed  outb^-  law, 
anil  that,  havinpj,  after  the  first  seizure  madi^  of  the  BMledias  o  planta- 
tion, seized  the  Villcre  plantation,  he,  on  the  expiration  ot  the  Jien 
facias  from  the  Fifth  District  Court  for  the  Parish  of  Orleans,  retained  a 
copy  of  it  ( C.  P.  042,  par.  4 )  and  under  it,  continued  the  proceedings 
for  tlie  seizure,  advertisement,  appraisement  and  wile  of  the  Villere 
plantation,  consummating  them,  by  the  adjudication  of  it  on  June  6th, 
1874,  to  the  seizing  creditor,  J.  E.  Zuntz,  for  $4(576,  whicii  he  retained. 

It  hence  follows,  that  the  writ  of  Jtvri  facian,  under  which  the  sheriff 
proceeded,  was  that  issued  by  the  Fifth  District  Court  for  the  Parish  of 
Orleans,  on  the  judgment  dissolving  the  injunction  with  danmges. 

The  pUiintiffs,  however,  contend  that  even  if  such  be  the  case,  the 
judgment  is  itself  a  nullity,  because  rendered  against  Haywood  Stack- 
house,  CO  nomine,  who  was  at  the  time  a  dead  man. 

When  the  decree  of  sc»izureand  sale  .against  the  Hellechasse  ]>lantation 
was  rendered  and  enjoined,  and  when  the  injunction  wjw  dissolved  with 
damages  by  the  Fifth  District  Court,  Haywood  Stackhouse  was  living. 
He  died  on  December  18tli,  186J),  after  tiiking  an  appc^al  from  the  dis- 
solving judgment  awarding  damages. 

Hefore  the  Supreme  Ccmrt  passed  upon  this  ai)peal,  namely :  on  the 
31st  of  May,  1870,  his  widow,  as  surviving  spouse  in  community  and  as 
tutrix  of  his  children,  who  were  all  minors,  had  been  nnide  i)arty  to  the 
proceedings. 

It  is  only  afier  she  was  thus  made  party,  that  the  Supreme  Court  re- 
versed the  judgment  and  remanded  the  case. 

The  order  making  her,  in  lioth  capacities,  party  to  the  proceedings, 
hml  for  its  effect,  to  ret^iin  her  as  such  party,  for  all  further  proceedings 
in  the  cases  original  and  injunction. 

On  the  new  trial  by  the  lower  court,  in  pursuance  of  the  remanding  of 
the  case  by  the  Supreme  Court,  a  judgment  was  rendered  (ui  the  20th 
of  February,  1872,  signed  on  the  5tli  of  March  following,  contradic- 
torily with  her  as  such  party,  coiulemning  both  William  and  Haywood 
Stackhouse  and  the  surety  on  tiu».  injunction  bond  to  the  20  per  cent 
damages. 

On  March  13tli,  1872,  considering  that  the  judgment  rendered  against 
Haifwood  Stacl'house,  eo  iwmiue,  was  one  against  his  succession  and  its 
representatives,  and  that  they  Averc  aggrieved  thereby,  Mrs.  Stack- 
house,  as  w^idow  in  community  and  as  tutrix  of  four  of  her  minor  chil- 
dren, joined  by  the  fifth  child  who  had  married  and  was  assisted  by  her 
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liusband,  obtained  a  8U8i>en8ive  appeal  on  giving  a  bond  for  $30,000, 
wiiicli  wjis  afterwards  furnished  and  signed  by  them  all. 

On  the  trial  of  tlie  case  on  appeal  they  were  represented  by  counsel 
and,  after  hearing,  this  Court  affirmed  tlie  judgment  dissolving  tlie  in- 
junction witli  damages. 

Subsequently,  as  already  stated,  proceedings  were  instituted  for  the 
revival  of  this  judgment,  and  the  lower  court  rendered  a  judgment 
whic^h  was  reversed  on  ai>peal  and  the  revival  decreed. 

In  those  proceedings,  the  defence  now  urged  was  made,  that  the 
judgment  sought  to  be  revived  was  an  absolute  nullity,  because  it  w«a8 
rendered  against  Haywood  Stackhouse,  eo  nomine,  lie  being  at  the  time, 
a  dead  man.  The  defence  did  not  prevail,  and  an  application  for  a  re- 
hearing, though  vigorously  pressed,  was  refused. 

It  is  unncessary  to  determine  whether  or  not  that  defence  was  then 
passed  upon,  so  that  it  cannot  in  the  present  action  be  considered  and 
det<uinined ;  but  the  fact  is  that  it  did  not  prevail,  fis  the  judgment 
sought  to  be  revived,  was  not  pronounced  to  be  an  absolute  nullity,  but 
was  revived  by  this  Court  on  api)e4il. 

Treating  the  question,  therefore,  as  res  nova,  there  can  be  no  doubt 
that  the  judgment  attacked,  rendered  as  it  wjis,  is  a  perfectly  valid 
judgment  affecting  the  succ^'ssion  and  legal  representatives  of  Haywood 
Stackhouse,  who  were  party  to  the  suit  at  the  time  it, was  rendered. 

True,  it  would  have  been  more  regular  ha<l  it  been  rendered  expressly 
against  William  Stackhouse  and  the  succession  and  legal  representa- 
tiv^es  of  Haywood  Stackhouse ;  but  this  irregularity,  which  is  nothing 
but  a  clerical  error,  is  not  such  as  can  vitiate  radically  the  judgment, 
which  must  consequently  be  interpreted  and  produce  its  eifect«,  as 
affecting  and  binding  on  the  succession  and  the  legal  representatives  of 
Haywood  Stackhouse. 

From  that  standpoint,  it  follows  that  the  judgment,  being  a  valid 
judgment  against  the  succession  and  representatives,  it  could  serve  as  a 
foundation  for  the  issuance  of  a  writ  of  fieri  facias  to  enforce  the  col- 
lection of  the  amount  which  the  plaintiffs  in  injunction  had  been  con- 
demned to  pay. 

Had  not  the  widow  as  widow  in  community  and  as  tutrix,  been  a  party 
t^  the  record  at  the  time  the  judgment  was  rendered,  the  case  would 
have  present-ed  quite  different  fe^itures. 

If  it  were  necessary  to  add  any  other  reasons  to  maint^iin  the  validity 
of  the  adjudications  attacked,  it  would  perhaps  be  sufficient  to  refer  to 
Articles  C.  P.  612  and  U.  C.  C.  3543,  which  have  a  bearing  to  put  a  t,erm 
to  this  controversy. 
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While  it  is  true,  that  tlie  nullity  of  a  judgment  rendered  against  a 
party  without  his  having  been  cited,  or  by  an  incompetent  judge,  even 
if  all  the  fonnalities  of  the  law  have  been  observed,  may  be  obtained, 
could  it  be  asked,  where  the  defendant  was  present  in  the  parish  and 
yet  Buffered  the  judgment  to  be  executed  without  opposing  the  same, 
C.  P.  612,  and  where  three  times  Jive  years  and  more  have  elapsed,  since 
the  time  at  which  a  public  sale  was  made,  by  one  authorized  to  sell  at 
public  auction,  which  might  have  been  assailed  on  account  of  informal- 
ities connected  with  or  growing  out  of  such  sale  Y    R.  C.  C.  3543. 

The  views  which  we  have  expressed  towards  the  validity  of  the  two 
writs  and  of  the  judgment  and  sales  attacked,  render  it  useless  to  con- 
sider the  other  defences  sot  up  by  the  legal  representatives  of  James  £. 
Zuntz. 

Judgment  affirmed. 


No.  10,218. 
W.  C.  Raymond  et  al,  Commissioners,  etc.,  vs.  E.  C.  Palmer  et  als. 

In  law  the  component  parte  of  a  firm  are  distinct  beings  fVom  ttie  firm,  as  well  as  from  each 
other,  and  their  rights  and  liabilities  must  be  tested  and  adjudicated  accordingly. 

Hence  a  bank  can  claim  no  lien  or  privilege  on  the  deposit  of  a  partner  made  on  his  separate 
acoonnt,  in  order  to  set  off  the  same  against  a  debt  owing  them  by  the  firm. 

The  silence  of  a  principal  aflor  knowledge  of  an  onanthorized  or  illegal  act  of  his  agent,  is 
equivalent  in  law  to  an  acquiescence  in,  and  ratification  of,  the  act  or  conduct  of  the  agent. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


W,  8.  Benedict  and  Bouse  d;  Grant  for  Plaintiffs  and  Appellants. 


Henry  C.  MilleVf  for  Defendant  and  Appellee : 

The  right  of  the  depositor  or  customer  to  check  upon  the  amount  properly  to  his  cre:lit  in  the 
bank,  is  not  in  the  least  affected,  nor  is  the  corresponding  obligation  of  the  bank  to  pay 
the  check  in  any  degree  modified  b}'  the  fact,  if  it  be  the  fact,  that  the  customer's  com- 
mercial firm  account  is  overdrawn,  for  the  individual  and  the  firm  account  afe  separate, 
disconnected  and  distinct.  See  Morse  on  Banks  and  Banking,  page  48,  Chapter  on 
dep<»8itoTs  and  customers. 

Nor  la  the  depositor's  right  to  draw  or  the  obligation  of  the  bank  to  pay  such  check,  modified 
or  affected  in  any  manner  by  the  fact^  if  it  be  a  fact,  that  there  is  an  indebtedness  of  the 
depositor  to  the  bank,  arising  from  the  alleged  use  or  conversion  by  the  depositor  of 
property  claimed  to  belong  to  the  bank,  or  arising  from  other  transactions  between  the 
bank  and  the  depositor,  for  no  bank  can  refuse  to  pay  the  chock  of  its  depositor  or  cus- 
tomer drawn  upon  his  credit,  beoansc  of  any  indebtedness,  real  or  8nppo8e<1,  the  bank  may 
claim  to  be  duo  to  it  by  the  depositor.    Sec  (Mvil  Code,  Article  2956  ;  Breed  vs.  Pur\*i8.  7th 
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Ann.,  page  63;  Morgan  vs.  Lathrop,  12th  Ann.,  page  257;  Morclock  vb.  Citizen's  Bank 
23d  Ann.,  page  113 ;  Gordon  vs.  Mnchler,  34th  Ann.,  page  604. 

The  pledgee  cannot  acquire  the  pledge  by  a  private  sale,  and  all  the  benefit  he  can  ever  derive 
from  any  snch  sale  is  the  application  of  the  proceeds  of  the  sale  fairly  made,  to  pay  the 
pledged  debt.  Jones  on  Pledges,  Section  G35;  Story  on  Agency,  Section  207 ;  Bichardson 
vs.  Mann.  30th  Ann.,  page  1060;  Adams  &,  Co.  vs.  Coons  et  al,  37th  Ann.,  page  305. 
Hence,  if  the  Louisiana  Savings  Bank,  pledgee  of  the  stock  in  controversy  in  this  case, 
by  the  resolution  of  its  Board  of  Directors  directed  the  private  sale  of  the  stock,  and  if 
the  bank  received  and  applied  to  the  pledged  debt  the  full  proceeds  of  such  sale  fairly 
made,  for  the  full  market  value  of  the  stock,  then,  the  bank,  deriving  all  the  benefit  it 
could  obtain  from  the  pledge  and  sale  thereof,  and  sustaining  no  ii^jury  in  the  premises, 
can  make  no  complaint  whatever  of  the  sale,  and  sue  for  the  stock,  as  it  does  in  this  case, 
on  the  ground  that  the  purchaser  at  the  private  sale  was  Palmer  individually,  he  being  at 
the  time  the  president  of  the  bank. 

Least  of  all,  can  the  bank  complain  of  the  sale,  holding  on,  as  it  does,  to  the  proceeds  of  the 
sale  applied  to  pay  the  pledged  debt. 

The  owner  of  the  ple4lged  property  may,  under  certain  circumstance,  complain  of  the  private 
sale  of  his  property,  as  in  the  case  where  tlie  pledgee  buys  and  makes  a  speculation  by  an 
advance  in  price,  or  where  the  sale  is  uufair  or  for  an  inadequate  price,  but  even  the 
owner  is  estopped  fix)m  demanding  the  stock,  unless,  seasonably,  he  makes  the  demand 
and  tenders  the  amount  of  the  debt.  Besides,  the  owner  in  this  case  makes  no  claim. 
Lacomb  vs.  Forstall,  123  U.  S.,  570. 


Bayne,  Denegre  &  Bayne,  and  Farrar,  Jonas  &  Kruttsclmitt,  for  Moore, 
Hyams  &  Co.,  Defendants  and  Appellees : 


Palmkrs's  Case. 

i.  Palmer,  individually,  was  a  creditor,  not  a  debtor,  of  the  1)ank  when  the  stock  was  pur- 
chased by  him.    The  solvency  of  his  account  is  fully  shown. 

2.  Even  where  a  bank  lends,  on  pledge  of  securities  or  otherwise,  to  an  overdrawn  depositor, 
it  is  bound  to  pay  such  depositor's  checks  to  the  amount  of  the  loan,  and  cannot  bo 
permitted  to  compensate  the  debt  on  the  loan  with  the  depositor's  overdraft,  and  thar 
a  deposit  cannot  be  extinguished  by  compensation  with  a  debt  of  a  different  character,  is 
too  clear  for  argument.  C.  C.  Art.  2210 ;  Nolan  vs.  Shaw,  6  Ann.  46 ;  Morgan  -\'^.  Lathrop, 
12  Ann.  257;  Breed  vs.  Purvis,  7  Ann.  53;  Hancock  vs.  Citizens'  Bank,  32  Ann.  590. 

8.  Palmer's  purchase  of  the  stock  from  the  bank  was  regular,  at  fullest  market  prices, 
through  the  casliier,  was  duly  reported  to  the  board,  and  never  repudiated  by  it. 

4.  A  condition  precedent  to  such  repudiation  would  be  the  return  by  the  board  of  the 
amount  received  by  the  bank  from  the  repudiated  transaction. 

5.  Mathers,  the  pledgeor  and  real  owner  of  the  stock,  has  never  repudiated  the  purchase 
by  Palmer;  but,  on  the  contrary,  has  ratified  and  afiinned  it. 

6.  An  invalid  contract  by  an  agent  will  be  held  as  ratified  by  the  principal  after  a  tacit 
acquiescence  and  long  silence,  and  this  rule  applies  to  a  sale  of  stock  by  a  pledgee  to  him- 
self.   Lafitte  vs.  Godchaux,  35  Ann.  1161. 

7.  Even  if  P^mer  has  no  title,  the  commissioners  cannot  recover,  because  they  represent  the 
pledgee  alone,  and  not  the  pledgeor.  The  latter  must  assert  his  own  rights;  thecomis- 
sioners  represent  the  creditors  of  the  bank  tit  univerH  and  not  uf  titigxdi.  Hence,  even  if 
we  admit  ^at  Mathers  is  a  creditor  of  the  bank,  they  do  not  represent  him.  Raymond 
vs.  Palmer,  32  Ann.  277. 
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8.  One  claiming  property  as  owner  cannot  recover  aa  pledf^eor.  The  allegata  and  the  probata 
must  agree.    Nugent  vs.  Buisaon,  35  Ann.  108. 

II. 

MooRB,  Hyams  &  Co.*s  Case. 

1.  The  commercial  law,  as  settled  in  other  States  of  the  Union,  is  nniformally  followed 
by  the  courts  of  this  State,  which  even  disregard  the  Civil  Code  wlioro  inconsistent  with 
the  general  commercial  Jurisprudence.  Wagner  vs.  Kcnner,  2  K.  124;  Thompson  vs. 
Mylne,  4  Ann.  210;  Dubnch  vs.  Godchaux,  6  Ann.  781;  Story  vs.  Ilojie  Insurance  Com- 
pany, 37  Ann.  257. 

2.  The  provisions  of  Article  2453  C.  C,  do  not  apply  to  stocks,  bonds,  notes  or  other  commer* 
cial  property  or  evidences  of  debt. 

3.  The  doctrine  of  the  nullity  of  a  sale  as  to  a  purchaser  pendente  lite  does  not  apply  under 
the  general  commercial  law  to  shares  of  stock  in  a  corporation.  Lowell  on  Transfer  of 
Stock,  No.  67 ;  Dovey's  Appeal.  97  Ta.  Stat.  153  ;  Leltoh  vs.  WeUs,  48  N.  Y.  585,  and  espe- 
cially  615;  County  of  Warren  vs.  Marcy,  97  U.  S.  96;  Orleans  vs.  Flatt,  99  U.  S.  683 ;  Hoi- 
brook  vs.  N.  J.  Zinc  Co.,  57  N.  Y.  616  and  617. 

It  is  universally  held  not  to  apply  to  negotiable  securities,  and  this  court  has  repeatedly 
placed  stocks  in  the  same  category.  Factors'  and  Traders'  Ins.  Co.  Case,  31  Ann.  149,  and 
especially  151 ;  Pitot  vs.  Johnson,  33  Ann.  1287 ;  B.  C.  C.  3158. 

4.  The  prayer  of  the  petition  being  in  the  alternative,  the  judgment  against  Palmer  (if  any) 
must  necessarily  be  in  the  alternative  for  the  stock  or  its  vdue;  and  plaintiffs  have,  by 
their  pleadings,  failed  to  keep  the  stock  in  gremio  legit.  They  have,  on  the  contrary,  ex- 
pressly assented  to  its  removal  foom  the  custody  of  the  court,  and  to  a  Judgment  for  its 
value  in  lieu  of  the  stock  itself.) 

5.  The  negligence  of  plaintiffs  in  failing  to  make  tlie  Lottery  Comi»any  a  party  to  this  suit 
until  man}'  years  after  its  inception,  and  after  the  stock  had  been  sold  for  years,  facilitated 
the  acquisition  of  the  stock  by  defendants  as  bona  fide  purchasers ;  and  now  estops  plain- 
tiff from  claiming  the  stock.  A  party  who  stands  by  and  allows  another  to  deal  with 
property  as  his  own  cannot  dispute  the  right  of  one  whom  he  has  assisted  in  deceiving. 
2  Story  £q.  No.  1537 ;  2  Phillips  Ch.  B.  123 ;  10  A.  &  £.  90 ;  5  Johns.  Ch.  272 ;  Orleans  vs. 
Piatt,  99  U.  S.  682. 

6.  The  Lottery  Company  was  a  necessary  party  to  a  petitory  action  for'  the  stock,  and  in  its 
absence  no  lit  was  pending  as  to  the  stock,  of  which  any  one,  even  on  plaintiff's  own  , 
theory,  was  bound  to  take  notice.    Kendig  vs.  Dean.  97  U.  S.  423. 

7.  Moore,  Hyams  &>  Co.  are  not  shown  to  hold  any  of  the  original  177  shares  of  stock ;  they 
prove  conclusively  that  they  actually  transferred  to  other  parties  all  but  59  shares, 
and  these  were  so  commingled,  with  other  stock  that  it  is  impossible  to  tell  what  became 
of  them.  As  to  all  but  59  shares  they  are  clearly  not  responsible ;  as  to  these  59  shares 
they  are  not  responsible,  because  of  the  laches  of  plaintiffs,  who  must  suffer,  if  any  one. 

8.  If  the  plaintiffs  recover  of  Moore,  Hyams  &.  Co.,  then  the  latter  are  entitled  to  Judgment 
against  the  Louisiana  Lottery  Company.  Moore,  Hyams  &  Co.  purchased  in  the  usual 
customary  way  and  parted  with  their  money  solely  on  the  faith  of  a  certiflcate  in  their 
name  issued  by  the  Lottery  Company,  and  only  after  the  issue  of  the  certiflcate.  A  certi- 
ficate of  stock  in  a  corporation,  under  tlie  corporate  seal  and  signed  bv  the  officers  author- 
ised to  issue  certificates,  estops  the  corporation  to  deny  its  validity  as  against  one  who 
takes  it  for  value,  and  witli  no  knowledge  or  notice  of  any  fact  tending  to  show  that  it  has 
been  irregularly  issued.  The  purchasers  of  stock  are  not  bound  to  look  beyond  the  certi- 
ficate, or  to  examine  the  books  of  a  corporation  to  ascertain  the  validity  of  the  transfer. 
Lowry  vs.  The  Farmers'  Bank,  Taney's  Decisions,  310 ;  Honold  vs.  Meyer,  36  Ann.  585 ; 
Davis  vs.  Bank  of  England,  2  Bing  33;  Morawitz  on  Private  Corporations,  sec.  210. 

9.  The  action  of  plaintiffs  is  barred  by  the  prescription  of  throe  years  under  C.  C.  Art.  3506. 
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TI108.  J,  8emni€8  and  Joseph  P.  Homar  for  the  Louisiana  State  Lottery 
Company,  Defendant  and  AppUee. 


Tlie  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Plaintiflfs  brought  this  suit  as  commissioners  of  the  "  Lou- 
isiana Savings  Bank  and  Safe  Deposit  Company  ^^  in  liquidation,  to 
recover  177  shares  of  Louisiana  Lottery  stock,  alleged  to  have  been  the 
lawful  property  of  said  corporation,  on  the  27th  of  May,  1879,  when 
said  stock  was  illegally  pledged,  as  his  property,  to  the  People's  Bank, 
by  E.  C.  Palmer,  then  the  president  of  the  Louisiana  Savings  Bank.  At 
the  instance  of  the  commissioners  the  pledged  stock  was  sequestered. 

On  motion  of  Palmer,  the  sequestration  was  bonded  on  the  18th 
of  February,  1880,  on  a  bond  of  $8585,  which  was  then  the  market  value 
of  the  stock  after  deducting  $10,000,  the  amount  for  which  it  had 
been  pledged  by  Palmer,  the  stock  being  then  worth  $18,585. 

On  the  24th  of  Febniary,  18S0,  the  stock,  which  stood  in  the  name  of 
Palmer  on  the  books  of  the  Lotteiy  Company,  was  sold  by  him,  through 
a  broker,  to  Moore,  Hyams  &  Co.,  for  the  sum  of  $22,125,  at  the  rate  of 
$125  a  share  of  a  par  value  of  $100. 

In  his  answer,  Palmer  claimed  that  he  was  the  true  owner  of  the  stock 
at  the  time  that  it  was  pledged  by  him  to  the  People's  Bank. 

He  avers  that  the  stock  had  been  originally  pledged  to  the  Savings 
Bank  by  one  John  Mathers,  Jr.,  to  secure  the  latter's  indebtedness 
to  the  bank,  accompanied  by  the  customary  form  of  transfer  in 
^  blank,  followed  by  a  subsequent  transfer  to  Palmer,  to  be  held  by 
him,  for  the  benefit  of  the  bank,  as  pledgee.  He  then  avers  that 
by  resolution  of  the  Board  of  Directors,  under  date  ot  March  81, 1879, 
he  was  authorized  and  directed  to  sell  said  stock  at  its  market  value, 
and  that  after  repeated  and  vain  efforts  to  obtain  a  better  price,  he  took 
up  the  stock  for  himself  at  $50  a  shafe,  making  the  total  price  of 
$8850,  and  which  was  the  highest  obtainable,  which  amount  was  paid 
by  him  to  the  bank,  all  U>  the  full  knowledge  of  the  directors,  which 
sum  tubs  paid  by  him  was  credited  to  the  account  of  John  Mathers,  Jr., 
the  pledgeor. 

The  suit  was  instituted  on  the  18th  of  November,  1879.  Palmer's 
answer  was  filed  on  the  3d  of  December  following,  from  wlych  time  no 
steps  were  taken  and  no  further  proceedings  were  had  in  the  litigation 
until  the  4th  of  February,  1887,  when  plaintiffs  filed  an  amended  peti- 
tion, making  the  Lott^^ry  Company  a  party,  praying  for  dividends  in  the 
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sam  of  $250,000,  and  reiterating  their  original  demand  against  Palmer 
and  against  tlie  People's  Bank. 

On  the  19th  of  March,  1888,  plaintiffs  filed  a  second  amended  petition 
for  the  purpose  of  bringing  into  court  the  firm  of  Moore,  Hyams  &  Co., 
the  purcliasers  of  the  stock  from  Palmer;  judgment  was  asked  against 
them  for  the  restitution  of  the  177  shares  of  stock,  and  in  default 
of  the  delivery  of  tlie  same,  for  judgment  against  the  firm  at  the  rate  of 
$1000  a  sliare,  alleged  as  the  then  market  value  of  the  stock,  as  well  as 
for  dividends  received  by  tliem  thereon. 

The  defense  of  that  firm  was  a  general  denial,  coupled  with  the  aver 
ment  of  their  good  faith  in  the  purchase  of  the  stock,  which  they 
acquired  in  open  market  from  persons  in  the  habit  of  selling  such 
things,  before  paying  whicTi  they  saw  that  the  same  had  been  duly 
trausferreil  to  tliem  on  the  books  of  the  compaDy.  The  answer  ended 
with  a  caII  of  the  Lottery  Company  in  warranty. 

As  the  record  shows  that  the  People's  Bank  has  been  reimbursed 
the  amount  of  its  loan  to  Palmer,  that  corporation  is  thus  stripped  of  all 
interest  in  the  controversy,  and  is,  tliereof,  practically  out  of  the  case. 

Judgment  was  rendered  in  favor  of  plaintiffs  against  the  defendant 
Palmer  in  the  sum  of  $18,  >S0,  as  the  value  of  the  stock  on  February  18, 
1880,  with  legal  interest  from  that  date,  with  lieu  and  privilege  on  the 
property  sequestered,  so  far  as  rei)re8ented  by  the  forthcoming  bond 
given  to  release  the  sequestration,  and  in  all  other  respects  the  judg- 
Inent  went  in  favor  of  all  the  other  defendants. 

Palmer  has  appealed  from  the  judgment  against  himself,  and  plaintiffs 
appeal  from  the  entire  judgment. 

Considering  the  restricted  issue  presented  by  the  pleadings,  an  im- 
mense mass  of  testimony  and  of  documentary  evidence  comes  up  to 
swell  tlie  voluminous  record  in  this  case,  in  whicli  an  unprecedented 
latitude  was'  allowed  to  plaiutifts'  counsel  in  a  tedious  investigation 
of  complicated  matters,  accounts  and  even  of  gossip  which  had  not  the 
remotest  bearing  on  the  true  issues  of  the  controversy,  and  which  our 
duty  compelled  us  to  examine  in  our  search  for  the  truth.  After 
a  patient  and  painful  labor  to  separate  the  chafi;'  from  the  grain,  we  find 
the  following  as  the  salient,  uncontested  facts  bearing  on  the  issues 
presented  for  decision : 

The  177  shares  of  stock  in  suit  were  the  lawful  property  of  John 
Mathers,  Jr.,  who  pledged  them  to  the  Louisiana  Savings  Bank  and 
Safe  Deposit  Company  to  secure  two  loans  aggregating  together  the  sum 
of  il2,000,  represented  by  two  notes  payable  on  demand,  and  long  past 
due    on    the  31st  of   March,   1879,   the  day  on  wliich  the   Board  of 
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Directors,  by  resolution,  instructed  their  president  (who  was  E.  C. 
Palmer,  the  principal  defendant  herein)  "to  realize  on  that  stock" 
and  on  other  values  enumerated  in  the  resolution.  The  pledge  included 
the  authority  to  the  pledgee  to  sell  the  stock  at  public  or  private 
sale  and  without  recourse  to  legal  proceedings  for  said  purpose. 

At  that  time  the  stock  of  that  company  was  as  low  down  as  it 
had  ever  reached  since  the  company  had  been  put  into  operation. 

By  an  Act  of  the  Legislature,  passed  during  the  session  of  1879,  and 
approved  on  the  27th  of  March  of  that  year,  the  charter  of  the  Lottery 
Company  had  been  repealed,  and  great  consternation  prevailed  among 
all  the  holders  of  its  stock,  to  such  an  extent  that  for  a  few  days  there 
was  no  market  at  all  for  such  stock. 

At  that  juncture  the  Savings  Bank  was  in  great  financial  distress, 
soon  culminating  in  disastrous  insolvency,  which  led  to  the  closing  of  its 
doors  on  the  30th  of  June  of  that  year. 

It  is  thus  apparent  that  the  Board  of  Directors  were  impelled  by  two 
combined  and  imperious  reasons  to  dispose  of  that  stock.  Towards  the 
end  of  May,  owing  to  well  known  causes,  useless  to  enumerate  here,  the 
stock  of  the  company  had  somewhat  recuperated,  and  was  quoted  on  the 
market  at  $49  to  $50  per  share. 

The  stock  involved  in  this  case  was  rei)eatedly  thrown  on  the  market, 
without  an  offer  up  to  $50  a  sliare,  from  the  31st  of  March  up  to  the 
27th  of  May,  1879,  when  Palmer,  the  defendant,  concluded  to  take  it  for 
himself  at  that,  which  was  the  highest  market  price. 

On  the  same  day  he  pledged  it  to  the  People's  Bank  to  recover 
his  note  of  $10,000;  and  on  the  same  day  he  deposited  to  his  credit 
in  the  Savings  Bank,  the  amount  which  he  had  realized  on  his  note,  to- 
wit:  $9573  75.  On  the  29th  of  May  he  drew  his  check  for  $8850  to  the 
order  of  the  cashier  of  liis  bank,  in  payment  of  tlie  stock  in  question, 
and  on  that  day  tliat  amount  was  credited  on  the  books  of  the  bank,  to 
the  account  of  John  Mathers,  Jr.,  with  a  corresponding  debit  to  the 
deposit  of  E.  C.  Palmer,  which  on  tliat  day  showed  a  balance  of 
$25,406  25  in  his  favor  as  a  depositor. 

Owing,  doubtless,  to  the  enactment  by  the  Constitutional  Convention 
of  an  ordinance  known  as  Article  IG?  of  the  Constitution,  and  of  the 
adoption,  on  the  2d  of  December,  1879,  of  that  Constitution  by  the 
people,  the  value  of  lottery  stock  began  to  appreciate  ver3'  rapidly,  and 
by  the  18th  of  February,  1880,  when  Palmer  bonded  plaintiffs'  sequestra- 
tion, it  was  quoted  on  the  market  at  $105  a  share,  on  which  basis 
the  amount  of  the  forthcoming  bond  was  predicated.  By  the  24th  of 
that  month  that  stock  was  quoted  at  $125  a  share,  and  it  was  on  that 
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day  and  at  that  price  that  it  was  sold  by  Palmer's  broker  to  Moore, 
Hyams  &  Co. 

And  by  the  time  that  the  judgment  in  this  case  was  rendered,  in 
July,  1888,  that  stock  had  reached  the  phenomenal  value  of  $1000  a 
share. 

It  also  appears  that  John  Mathers,  Jr.,  the  original  owner  of  the 
stock  and  the  pledgeor  thereof,  had  full  knowledge  of  the  transactions 
hereinabove  recited,  and  that  he  made  no  objection.  In  April,  1881, 
Mathers  made  a  voluntary  surrender  of  his  property  under  the  insolvent 
laws  of  this  State,  and  in  his  schedule  of  assets  he  entirely  failed  to  in- 
clude, or  make  any  reference  to  the  stock  in  question,  and  in  the  state- 
ment of  his  liabilities  he  acted  upon  the  condition  of  his  account  with 
the  bank  as  affected  by  the  credit  of  $8850  arising  out  of  the  sale  of  the 
stock  which  he  had  pledged  to  that  corporation. 

It  is  hardly  possible  to  account  for  Mathers'  conduct  in  omitting  to 
include  in  his  schedule  stock  which  was  then  worth  over  $J30,000,  pledged 
to  secure  an  indebtedness  of  $12,000,  and  for  his  failure  and  that  of  his 
syndic  to  subsequently  urge  any  claim  to  pledged  property  which  finally 
reached  the  value  of  $177,000,  on  any  other  theory  than  that  of  a  full 
acquiescence  in  the  disposition  made  thereof. 

As  to  other  pertinent  facts  which  are  hotly  contested  between  the  par- 
ties, and  as  to  which  t)ie  evidence  is  conflicting,  we  have  reached 
the  following  conclusions :  Plaintiflfe  earnestly  contend  that  the  check 
of  Palmer  of  $8850  could  not,  in  law,  be  considered  as  a  valid  payment 
of  the  stock,  even  if  he  had  had  the  capacity  to  become  the  purchaser 
thereof,  which  is  denied. 

That  contention  rests  of  the  facts  that  E.  C.  Palmer  was  then  the 
president  of  a  bank  tottering  in  insolvency,  and  that  the  firm  of  E.  C. 
Palmer  &  Co.,  of  which  he  was  the  senior  member,  was  heavily 
indebted  to  the  bank  for  overdrafts,  and  tor  indorsements  held  by 
the  corporation.  It  is  in  this  connection  tluit  plain tifi^s  have  taken  an 
immensely  wide  range  in  tlie  matter  of  evidence,  witli  the  view  to  show 
that  Palmer's  check  of  $8850  against  the  pretended  balance  in  his  favor 
as  a  depositor  was  worthless,  and  particularly  of  no  value  to  the  bank, 
whose  object  in  disposing  of  the  lottery  stock  was  to  realize  cash  assets 
to  meet  the  demands  of  its  true  creditors  and  bona  fide  depositors.  Con- 
tinuous efforts  were  made  to  show  that  Palmer  was  in  truth  a  heavy 
debtor  of  the  bank,  whose  valuable  assets  he  had  fraudulently  ab- 
sorbed ;  and  a  detailed  history  of  all  the  transactions  between  Palmer 
and  the  bank,  from  the  year  1872,  to  the  date  of  its  failure,  in  1879,  is  to 
be  found  in  the  record,  and  has  contributed  its  share  to  the  innumerable 
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complications  which  teem  in  the  record,  and  wliich  we  were  expected  to 
unravel  and  to  solve. 

But  under  a  correct  appreciation  of  tlie  law  which  governs  the  case, 
the  investigation  of  all  these  matters,  whicli  practically  involve  the  ad- 
ministration of  the  bank,  for  several  years,  and  its  final  liquidation,  is 
entirely  foreign  to  the  real  issues  presented  by  tlie  pleadings  in  this  case. 

We  hold,  in  answer  to  the  contention  on  this  branch  of  the  case,  that 
Palmer's  individual  account  as  a  depositor  was  entirely  distinct  from 
that  of  his  firm,  and  that  without  his  consent  or  special  agreement,  the 
debits  of  the  firm  could  not  be  compensated  or  set  oflf  against  the 
balance  in  his  favor. 

It  is  elementary  in  our  jurisprudence  that  "  the  component  parts  of  a 
firm  are  distinct  beings  from  the  firm,  as  well  as  from  each  other,  and 
their  rights  and  liabilities  must  be  tested  and  adjudicated  accordingly." 
Paradise  vs.  Groon,  32  Ann.  532,  and  authorities  tlierein  cited. 

Hence  flows  the  principle,  equally  well  settled,  tliat,  "  tlie  lien  and  4he 
right  of  set  off  exist  only  where  the  individual,  who  is  both  depositor 
and  debtor,  stands  in  both  these  characters  alike  in  precisely  the  same 
relation  and  on  precisely  the  same  footing  towards  the  bank.  That  is  to 
say,  for  instance,  the  bank  can  claim  no  lien  on  the  deposit  of  a  partner, 
made  on  his  separate  account,  in  order  to  set  off  the  same  against  a 
debt  owing  them  from  the  firm,  and  tliis  not  even  if  property  specially 
pledged  to  the  bank  by  the  partner  on  his  separate  account,  afterwards 
becomes  the  property  of  the  firm."    Morse  on  Banks  and  Banking,  p.  48. 

In  the  case  of  Hancock  vs.  Citizens'  Bank,  32  Ann.  590,  this  general 
rule  was  enforced  in  a  case  of  peculiar  hardship,  and  the  doctrine  was  / 
therein  formulated  thus:  "Compensation  does  not  take  place  in  the 
confidential  contracts  arising  from  irregular  deposits,  such  as  the  de- 
posit of  money  with  a  banker,  and  the  depository  is  not  authorized  to 
apply  the  funds  on  deposit  in  his  hands  to  the  payment  of  the  debtjs  of 
the  depositor,  except  there  is  a  special  mandate  from  him."  See  also 
Gordon  vs.  Muchler,  34  Ann.  GOl. 

Conceding,  therefore,  that  Palmer  might  have  been  indebted  to 
the  bank,  on  account  of  his  liability  for  the  debts  of  his  firm,  it  is  clear 
that  his  indebtedness  in  that  capacity  could  not  have  been  set  off 
against  the  balance  in  his  favor  on  his  account  as  an  individual 
depositor.^ 

We  are  not  to  be  understood  as  deciding  that  after  a  thorough  settle- 
ment of  accounts  between  the  bank  and  the  firm,  Palmer  could  have 
been  held  as  a  debtor  on  account  of  his  firm ;  we  simply  eliminate  that 
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discussion  as  irrelevant  to  the  criiicial  test  of  his  rights  under  well 
settled  jurisprudence. 

We,  therefore,  conclude  and  we  liold  tliat  under  the  state  of  his 
account  as  a  depositor  in  the  bank  on  the  29th  of  May,  1879,  Palmer 
had  the  undoubted  right  to  draw  a  check  of  $8850  on  the  bank,  and  that 
such  check  was  a  legal  payment  to  Mathers,  Jr.,  for  his  stock.  Hence, 
through  that  operation,  tlie  bank,  as  pledgee  of  that  stock,  obtained  full 
and  valid  consideration  for  its  interest  in  the  same. 

It  is  conceded  that  at  that  time,  and  for  several  months  before,  the 
stock  coidd  not  have  commanded  a  higher  price  on  the  market,  and  that 
the  bank  was  bound,  and  the  directors  clamorous  in  their  eagerness,  to 
sell  the  stock.  But  it  is  contended  that  Palmer's  mode  of  selling 
defeated  the  very  object  contemplated  by  the  resolution  authorizing  him 
to  sell,  and  that  under  his  management  the  bank  did  not  receive  as 
an  asset  the  proceeds  realized  from  the  stock. 

The  record  and  the  very  equities  of  the  case  suggest  two  answers  to 
that  contention. 

In  the  first  i)lace,  Palmer  being,  as  depositor,  a  creditor  of  the  bank, 
could  have  drawn,  on  his  account,  the  amount  of  $8850,  which  the  stock 
sold  for,  and  thus  the  same  result  would  have  been  obtained  in  an 
indirect  manner.  And  in  the  second  place,  the  record  shows  that  on  the 
same  day  he  placed  in  the  coffers  of  the  ba.nk  the  siun  of  $9573  75,  the 
amount  of  his  loan  from  the  People's  Bank  on  the  pledged  stock. 

It  is  difficult  to  conceive  wherein  ihc  bank  was  injured  by  the  transac- 
tion, and  wherein  she  could  have  been  benefitted  by  a  restitution  to  her 
of  the  stock,  on  her  restoring  what  she  had  received,  if  the  stock  had 
not  appreciated  in  value,  and  much  less  if  it  had  depreciated  in  the 
meantime. 

Manifestly  the  bank  could  not  reclaim  the  stock,  because  it  had  been 
illegally  disposed  of,  Avithout  tendering  the  return  of  the  consideration 
obtained  therefor.     Lacomb  vh.  Forstall,  123  U.  S.  p.  570, 

It  is  doubtless  in  those  or  simihu*  considerations  that  the  silence 
of  the  bank  directors,  to  whom  the  whole  transaction  was  known,  can 
and  must  find  its  reason. 

They  knew  that  the  stock  could  not  have  commanded  a  better  price, 
but  that  it  might,  on  the  contrary,  have  depreciated;  they  saw  that  the 
burdensome  indebtedness  of  Mathers  was  reduced  by  $8850,  and  that 
the  credit  of  Palmer  as  a  depositor  was  reduced  in  the  same  proportion. 
Hence  they  formulated  no  complaint  and  urged  no  objection,  and  there- 
fore they  must  be  held  in  law  as  having  ratititd  the  disposition,  as  illegal 
as  it  may  have  been,  made  by  their  agent  of  their  interest  in  the  stock. 
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By  their  long  inaction,  Mathers  the  owner,  and  the  bank,  as  pledgee 
of  the  stock,  are  silenced  into  a  tacit  acquiescence  of  Palmer's  dealings 
toucliing  the  subject-matter. 

Nothing  is  better  settled  in  our  minds,  from  the  record,  that  if  the 
stock  in  question  had  not  increased  in  value  from  May  to  November, 
1879,  the  present  suit  would  never  liave  been  filed,  and  if  the  same  stock 
had  not  met  witli  such  phenomenal  increase  of  value  from  December, 
1879,  to  February,  1887,  the  suit  would  have  continued  to  slumber,  as  it 
had  done  for  eight  years,  on  the  uncalled  docket  of  the  Civil  District 
Court. 

As  the  bank  never  was  the  owner  of  the  stock,  a  serious  question 
might  be  presented  involving  the  right  of  plaintiffs  to  urge  the  nullity 
of  the  sale  by  Palmer  to  himself,  when  it  is  connected  with  the  silence 
of  Mathers,  the  owner. 

But  for  the  purpose  of  our  disposition  of  the  case  we  have  conceded 
their  right  as  well  as  their  conclusion  on  that  point,  preferring  to 
rest  our  decision  on  the  ratification  of  the  transaction  by  their  silence 
with  knowledge  of  the  facts. 

The  principle  which  gives  legal  effect  to  acts  of  an  agent  unauthorized 
by,  or  in  violation  of,  his  mandate,  in  consequence  of  the  silence 
or  acquiescence  of  the  principal  is  quite  familiar  in  our  jurisprudence. 

In  the  case  of  Ward  vs.  Warfield,  3  Aon.  468,  the  agent  to  whom 
cotton  had  been  consigned  for  sale  in  New  Orleans,  sliipped  it  to  Liver- 
pool, where  it  was  sold  for  account  of  his  principal,  at  a  price  less  than 
tlie  market  value  of  the  cotton  in  New  Orleans  at  the  date  of  the  ship- 
ment to  Liverpool.  The  principal  had  been  notified  of  the  transaction 
and  had  been  offered  the  option  of  accepting  the  risk  of  the  venture,  or 
of  closing  the  sale  witli  the  agent  .at  tlie  stiimlated  market  value  of  the 
cotton  in  New  Orleans  at  the  time.  In  the  meantime  the  cotton  market 
in  Liverpool  had  depressed,  and  the  cotton  was  sold  there  at  a  reduced 
price,  resulting  in  a  considerable  loss  from  the  amount  of  credits  allowed 
to  his  principal  by  the  agent,  and  suit  was  brought  by  the  latter  for  the 
recovery  of  the  difference  between  the  credit  thus  given  and  the  actual 
proceeds  of  the  sale  of  the  cotton. 

The  offer  of  the  agent  to  tiike  the  cotton  at  it«  market  value  in  New 
Orleans  remained  unanswered  for  one  month,  at  the  end  of  which  time 
the  principal  answered  that  he  accepted  the  offer  of  purch»ise  by  the 
agent. 

But  the  court  lield  the  silence  of  the  principle  for  one  month  to 
be  equivalent  to  an  acquiescence  in  the  acts  of  the  agent;  and  the  latter 
recovered  his  demand. 
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The  court  said : 

'*  The  principle  is  well  settled  that  the  obligation  of  an  agent  whoso 
authority  is  limited  by  instructions,  is  to  adliere  faithfully  to  tliose 
instructions.  If  he  unneccessarily  exceed  his  commission,  he  renders 
himself  responsible  to  the  principal  for  the  consequence  of  his  act.  If 
loss  ensue,  it  furnishes  no  dofense  to  him  that  he  intended  the  benefit 
of  his  principal.  But  while  the  general  doctrine  may  be  considered  as 
unquestionable,  there  are  other  principles  which  are  equally  well  settled 
in  the  law  of  agency.  Subsequent  assent,  as  between  principal  and 
agent,  is  equivalent  to  a  previous  authority,  and  hence,  where  an  agent 
has  committed  a  breach  of  orders,  and  the  principal,  with  full  knowledge 
of  all  the  consequeftces  adopts  his  acts,  even  for  a  moment,  he  will  be 
bound  by  them  and  the  agent  will  be  discharged.  Nor  is  it  necessary 
tliat  such  assent  should  be  express.  It  may  be  inferred  from  the  conduct 
of  the  principal." 

In  the  case  of  Lafltte  et  al  vs.  Godchaux,  35  Ann.  1161,  this  Court 
applied  the  doctrine  under  circumstances  quite  similar  to  the  facts  dis- 
closed in  the  present  ciise. 

The  pledgee  of  certain  shaves  of  insurance  stock  had  reported  to  the 
pledgeor  a  sjilc  tliereof  under  the  authority  of  the  act  of  pledge,  and 
claimed  a  balance  due  him  ou  account  of  his  note  secured  by  the  pledge, 
which  the  pledgeors  made  good.  Subsequently  the  latter  brought  suit 
for  the  recovery  of  tlie  stock,  on  the  ground  that  the  pledgee  had  not 
truly  sold  tlie  stock  but  had  detained  the  same  for  his  own  account. 

While  the  court  conceded  that  the  sale  made  by  the  pledgee  was  a 
nullity,  it  rejected  plaintiff's  demand  on  the  ground  of  his  acquiescence 
resulting  from  long  silence  after  full  knowledge  of  the  facts. 

It  was  said  in  that  case : 

"  In  such  a  transaction  the  relation  of  the  pledgee  to  the  pledgeor  is 
precisely  that  of  an  agent  to  liis  principiil,  and  the  validity  of  his  acts 
must  be  tested  under  the  same  rules." 

-"Those  rules  are  well  known  and  firmly  established  in  our  jurispru- 
dence, and  they  hold  the  acquiescence  or  long  silence  of  the  principal 
touching  an  unautliorized  or  illegal  act  of  his  agent  as  a  ratification  of  the 
act  or  contract  of  the  agent."  See  also  :  Allison  &  Co.  vs.  Watson,  36 
Ann.  616;  Bennett  vs.  Bank,  34  Ann.  150  j  Starr  vs.  Zacharie,  18  La. 
517  J  Dupr6  vs.  Splane,  16  La.  51. 

The  preponderance  of  the  conflicting  evidence  on  this  point  shows  to 
our  satisfaction  that  the  directors  of  the  bank  who  had  authorized  and 
directed  the  sale  of  the  stock  by  Palmer  as  their  agent,  had  full  knowl- 
edge of  the  circumstances  under  which  it  was  disposed  of  including  the 
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fact  that  Palmer  liad  taken  it  fur  his  own  account.  Their  functions  as 
directors  continued  until  the  3)t]i  of  Juno,  fully  two  months  after  the  oh- 
uoxious  transaction,  and  yet  they  did  nothing  indicating  a  repudiation 
of  the  acts  of  their  alleged  unfaithful  agent.  After  the  failure  of  the 
bank  tlieir  functions  wer;^  vested  in  the  liquidating  commissioners,  the 
present  plaintiffs,  who  avowedly  obt-ained  full  knowledge  of  the  trans- 
actiun,  and  they  remained  silenfc  until  November  following,  when  they 
began  to  complain,  being  prompted,  not  by  the  belief  that  the  sale  was 
a  nullity  ab  initio,  but  by  the  prospects  of  gain  as  a  result  from  the 
rapid  increase  in  value  of  tiie  stock,  which  had,  in  the  meantime, 
doubled  in  value. 

Their  case  must  be  held  to  fall  fairly  within  the  rute  of  acquiescence  by 
long  silence. 

These  considerations  lead  to,  and  fully  justify  the  conclusion  that 
when  tliis  suit  was  instit:itod  Palmer  was  the  true  and  legal  owner  of 
the  stock  pledged  to  the  bank  by  Mathers,  and  that  those  who  hold 
under  him  have  acquired  a  good  and  indefeasible  title  to  the  same.  We, 
therefore,  hold  tiuit  the  judgment  in  favor  of  the  defendants,  Moore, 
Hyams  &  Co.,  and  of  tlio  Louisiana  Lottery  Company,  is  correct,  but 
that  there  is  error  in  tlie  judgment  against  E.  C.  Palmer. 

It  is,  therefore,  ordered,  adjudg.'d  and  decreed  that  the  judgment  ap- 
pealed from  be  amended  by  reversing  that  portion  of  the  judgment 
which  condemns  E.  C.  Palmer  to  pay  to  plaintiflfs  the  sum  of  $18,580 
witii  interest,  and  with  a  privilege  on  the  forthcoming  bond,  and  by  re- 
jecting plaintiff's  demand  against  said  Palmer.  And  it  is  ordered  that 
as  thus  amended  said  judgment  be  affirmed  at  plaintiffs^  costs  in  both 
courts. 


No.   10,301. 
The  Stati:  of  Louisiana  vs.  V.  &  A.  Meter  &  Co. 

This  court  hiis  fr.Mim'iitly  holi  that  Article  210  of  tho  Constitution  had  eflfect  to  abolish 
t\w.  method  of  collecting  taxen  by  suit  which  fonucrly  prevailed,  and  to  subatitute  therefor 
thf  n»ethi>d  of  sumninry  cxpr.ipriation  without  suit. 

But  tho  imuiM-ding  autliorizcHl  by  Section  54  of  Act  85  of  1888  is  not  a  suit  for  taxea  nor  a 
Huit  eniphiyed  a^  a  means  of  c<)llecting  taxes.  It  merely  anthoriaes  the  invocation  of 
judicial  aid  to  compel  tho  delinquent  tax  debtor,  who  possesses  and  conceals  and  with- 
htild.H  tho  property  asHOKHed  in  8uch  manner  that  tho  tax  collector  cannot  reach  it,  and  who 
refuses  to  produce  or  deliver  it,  to  make  such  delivorj',  in  order  that  tho  collector 
may  enforce  tho  payment  of  tAxes  by  seizure  and  sale  thereof,  in  the  manner  xequired  by 
tho  Coustituti(m. 

If  it  be  tnit'  that  the  State  has  no  mode  of  collecting  her  taxes  except  by  summary  expro- 
priation of  property,  without  suit,  it  is  equally  true  that  she  has  an  absolute  right  to 
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collect  in  that  mode ;  and  for  the  proper  vindication  of  this  right,  tho  courts  are  open  to 
her  aa  well  as  to  all  her  oitisens. 
4.  Hence,  when  the  tax  collector  is  thwarted  in  his  efforts  to  seize  and  sell  the  property  by 
the  illegal  acts  of  the  tax  dehtor,  in  concealing  and  withholding  the  property  so  tliat  it 
cannot  be  reached,  tho  legialatiYe  department  violates  no  constitutional  provision  when  it 
provides  a  Judicial  remedy  by  which  the  debtor  may  be  compelled  to  produce  and  deliver 
the  property  In  order  that  the  collector  may  perfonn  his  constitutional  right  and  duty. 

APPEAL  from  the  Civil  District  Court  for  tlio  Parish  of  Orleans. 
VoorhieSf  J. 


Wpnne  BogerSy  Attorney  for  Tax  Collector,  and   Walter  H,  Rogers^ 
Attorney  General,  for  Plaintiff  and  Appellant. 


Farrar,  Jaiias  <&  Kmttachnitt,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Penner,  J.  The  defendant  firm  is  assessed  on  the  assessment  rolls 
of  the  Parish  of  Orleans  for  the  years  1885,  1886,  1887  and  1888  on 
"Money  loaned  on  interest,  all  credits  and  all  bills  receivable  for  money 
loaned  or  advanced,"  in  tho  sum  of  $125,000,  for  the  first,  and  $250,000 
for  each  of  the  other  years,  on  which  the  taxes  due  the  State  are  $750 
for  the  first  and  $1500  for  each  of  the  subsequent  years. 

It  is  not  pretended  that  the  defendants  ever  took  proceedings,  in  tlie 
mode  or  within  the  time  explicitly  provided  by  the  statutes,  to  correct  or 
urge  objections  to  the  assessments,  and  it  is  now  too  late  for  them  to 
do  so,  under  repeated  decisions  of  this  Court.  Tlie  same  objections 
here  presented  were  urged  quite  recently  to  an  assessment  identical  in 
terms,  and  we  then  held  that  tlie  assessment  was  unassailable  in  any 
other  mode  or  within  any  other  time  than  those  prescribed  by  the 
statute.  Sbattuck  &  Hoffman  vs.  N.  0.,  39  Ann.  206;  Gay  vs.  Asses- 
sors, 34  Ann.  370;  Adler  vs.  Assessors,  37  Ann.  507;  City  vs.  Canal 
Bank,  32  Ann.  157. 

We  shall,  therefore,  make  no  fiirtlier  reference  to  the  method  and 
validity  of  the  assessment,  because  they  are  no  longer  contestable. 

The  Act  No.  85  of  1888,  amongst  numerous  provisions  regulating  the 
methods  of  proceeding  in  the  collection  of  taxes,  contains  the  following 
in  Section  54 :  "  In  all  cases  where  the  collector  cannot  make  a  seizure 
of  the  personal  property  liable  for  the  tax  assessed  against  it,  either 
because  of  the  nature  of  the  property  assessed,  or  because  the  owner  or 
his  representative  holds  it  in  liis  possession  or  under  his  control  in  such 
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a  manner  that  the  tax  collector  cannot  lay  hands  upon  it,  and  refuses, 
on  demand,  to  deliver  the  same  to  the  tax  collector,  the  said  tax  collec- 
tor shall  have  the  power,  and  it  is  hereby  made  his  duty,  to  take,  in  the 
District  Court,  a  summary  rule  upon  the  person  assessed  or  his  repre- 
sentative, as  the  case  may  be,,  returnable  in  ^ve  days,  in  vacation  as 
well  as  in  term  time,  to  compel  the  delivery  to  him  of  said  property,  or 
of  so  much  thereof,  if  the  same  be  divisible  in  kind,  as  may  be  necessary  • 
to  realize  at  public  sale  the  amount  of  the  taxes,  costs  and  penalties." 

Under  this  provision,  the  tax  collector  took  his  rule  in  the  present 
case,  alleging  that  the  taxes  are  due,  that  a  seizure  could  not  be  made  of 
the  property  assessed,  because  of  its  nature  and  because  the  defendants 
.  hold  it  in  their  possession  in  such  a  manner  that  the  tax  collector  cannot 
lay  hands  upon  it,  and  have  refused  to  deliver  up  the  same  or  so  much 
thereof  as  will  satisfy  the  taxes,  although  demand  has  been  made  upon 
them  so  to  do,  and  concluding  with  a  prayer  for  the  relief  stated  in  the 
section  of  the  statute  above  quoted. 

The  defendants  were  duly  notified  and  appeared,  but  made  no  written 
pleading.  After  hearing,  judgment  was  rendered  discharging  the  rule, 
from  which  the  present  appeal  is  taken. 

Various  technical  objections  were  urged  orally  in  the  court  below  by 
the  defendants,  but  they  waive  all  of  these  in  this  court,  except  one, 
viz :  that  the  plaintiff  having  failed  to  prove  affirmatively  that  the  de- 
fendants have  in  their  possession  any  of  the  property  assessed,  this 
should,  in  every  event,  entail  a  non-suit. 

This  point  has  no  merit.  The  presumption  is  that  the  possession 
which  existed  at  the  date  of  the  assessment  continues,  especially  when 
the  record  presents  no  denial  of  possession  by  defendants.  Moreover, 
proof  that  they  have  none  of  the  property  in  possession  will  be  a  bar  to 
the  execution  of  any  judgment  in  favor  of  plain tiif,  which  can  only 
decree  delivery  of  the  property. 

Leaving  out  of  view  the  objections  to  the  assessment  which  have  been 
already  considered,  the  only  remaining  defense  is  the  unconstitution- 
ality of  the  section  of  the  statute  above  quoted.  The  charge  of  uncon- 
stitutionality is  based  on  Article  210  of  the  Constitution,  which  de- 
clares: "  There  shall  be  no  forfeiture  of  property  for  the  non-payment 
of  taxes,  but  at  the  expiration  of  the  year  in  which  they  are  due  the 
collector  shall,  witJumt  suit,  and  after  giving  notice  to  the  delinquent  in 
the  manner  to  be  provided  by  law  (which  shall  not  be  by  publication 
except  in  case  of  unknown  owner),  advertise  for  sale  the  property  on 
which  the  taxes  are  due  in  the  manner  provided  for  judicial  sales,  etc." 

The  follo\ving  cases  are  referred  to  in  which  we  have  held  that  tlie 
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method  of  collecting  taxes  by  suit  which  prevailed  prior  to  Constitu- 
tion had  been  abolished  and  prohibited  by  the  foregoing  provision  and 
that  the  method  of  summary  expropriation,  without  suit,  to  enforce  pay- 
ment, had  been  substituted  therefor.  City  vs.  Wood,  34  Ann.  732^ 
Mayor  vs.  Hyman,  35  Ann.  301 ;  Mayor  vs.  Williams,  35  Ann.  329  j 
McGuire  vs.  Yogt,  36  Ann.  312;  Reed  vs.  Creditors,  39  Ann.  120;  Suc- 
cession of  Stewart,  41  Ann.  — . 

Reference  to  those  cases  will  show  that  the  dicta  therein  contained  ap- 
ply exclusively  to  suit*  for  taxes.  But  it  is  obvious  that  the  proceeding 
here  involved  is  not  a  suit  for  taxes,  nor  is  it  a  suit  employed  as  the 
means  of  enforcing  payment  of  taxes. 

On  the  contrary,  the  collector  is  endeavoring  to  employ  the  method  of 
summary  expropriation  without  suit,  prescribed  by  the  Constitution. 

It  is  the  clear  duty  of  the  tax  debtor  cither  to  pay  his  tAxes  or  to  point 
out  or  deliver  the  property  assessed,  in  order  that  the  collector  may 
advertise  and  sell  it  in  the  constitutional  mode.  He  refuses  to  do  either. 
This  statute  simply  authorizes  the  collector  to  invoke  judicial  assistance 
to  compel  the  delinquent  to  deliver  the  property  assessed  in  order  that 
the  taxes  thereon  may  be  enforced  in  the  summary  metliod  prescribed 
by  the  Constitution  and  law  of  the  State.  It  would,  indeed,  be  an 
anomalous  state  of  affairs  if  a  delinquent  tax  payer  might  say  to  the 
collector,  you  cannot  sue  me  because  the  Constitution  requires  you, 
without  suit,  to  seize  and  sell  the  property  assessed ;  and  you  shall  not 
seize  and  sell  the  property  assessed  because  I  have  it  in  my  possession, 
so  concealed  that  you  cannot  find  it,  and  I  i*efuse  to  produce  or  deliver  it. 

If  it  were  true  that  the  State  has  no  mode  of  collecting  her  taxes  ex-  \ 
cept  by  seizure  and  sale  of  the  property  assessed,  it  is  no  less  true  that 
she  has  an  absolute  right  to  enforce  their  payment  in  that  mode.  If  the 
exercise  of  this  right  is  illegally  thwarted  and  obstructed  b}'  a  delin- 
quent tax  debtor,  she  is  clearly  entitled  to  some  remedy  for  such  a 
wrong,  and  it  would  be  passing  strange  if  her  own  courts,  which  she  so 
jealously  holds  open  to  every  citizen  for  the  vindication  of  all  legal 
rights,  should  be  hermetically  sealed  against  herself  alone. 

The  legislative  department  has  determined  that  such  is  not,  and  could 
not  be,  the  meaning  of  the  Constitution.  While  adhering  to  the  con- 
stitutional method  of  collecting  taxes,  without  suit,  and  by  direct  ex- 
propriation of  property,  it  has  provided  this  as  an  appropriate  remedy 
to  enable  the  collector  to  reach  the  property  in  order  that  he  may  exer- 
cise the  right,  and  perform  the  duty,  conferred  and  imposed  by  the  Con- 
stitution and  laws  of  the  State. 

A  reference  to  the  constitutional  provision  quoted  wiU  show  that  the 
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proceeding  violates  none  of  its  mandates  or  prohibitions.  No  forfeiture 
of  property  is  claimed.  The  collector  is  not  seeking  to  collect  taxes  by 
suit,  but  proposes  to  enforce  their  payment,  as  directed  in  the  Constitu- 
tion, by  seizing  and  selling  the  property  assessed.  He  simply  invokes 
judicial  aid  to  compel  the  delinquent  tax  payer,  who  possesses  and  con- 
ceals the  property,  to  produce  it,  in  order  that  he  may  perform  his  con- 
stitutional duty  of  enforcing  the  seizure  and  sale  thereof  for  the  pay- 
ment of  the  taxes  due. 

We  are  clearly  of  the  opinion  that  while  the  constitutional  method  of 
collecting  taxes  is  not  by  suit,  but  by  summary  seizure  and  sale  of  the 
property  without  suit,  tliis  does  not  debar  judicial  aid  in  reaching  and 
uncovering  the  property,  in  order  that  it  may  be  so  seized  and  sold. 

The  proceeding  authorized  by  this  section  of  the  statute  is  for  this 
purpose  and  no  other,  and  violates  no  mandate  of  the  Constitution. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled,  avoided  and  reversed ;  and  it  is  now  ordered  and  adijudged 
that  the  rule  herein  t^ken  be  made  absolute  and  that  the  defendants  be 
accordingly  ordered  to  deliver  to  tlie  tax  collector  the  property  assessed 
or  so  much  thereof  as  may  b^  necessary  to  realize  at  public  sale  the 
amount  of  the  taxes,  costs  and  penalties — defendants  to  pay  costs  in 
both  courts. 


No.  10,348. 
V.  &  A.  Meyer  &  Co.  vs.  C.  H.  Parker,  State  Tax  Collector. 

1 .  Article  210  of  the  Constitation  makes  no  distinction  between  tai^cs  on  movable  and  taxes 
on  immovable  property,  and  mnst  be  held  to  apply  to  both. 

2.  Those  provisions  of  Act  96  of  1877,  which  authorized  the  tax  collector  to  seize,  indiffer- 
ently and  at  his  discretion,  either  the  property  assessed  or  any  other  property  of  the  tax 
debtor,  are  inconsistent  with  Article  210  of  the  Constitution  and  are  roi>eaIe<l  thereby. 

3.  The  Revenue  Act  of  1888  recognizes  the  constitutional  mandate  and  makes  it  the  duty  of 
the  tax  collector  to  enforce  pa^nnent  by  seizure  of  the  property  assessed,  when  that  is  pos- 
sible ;  if  the  property  is  in  the  debtor's  possession  and  concealed,  it  authorizes  a  demand 
on  the  debtor  for  its  production  and  delivery,  and  if  he  refuses,  it  provides  a  suromai;}' 
proceeding  in  court  to  compel  him  to  do  so.  It  is  only  when  the  property  assessed  "has 
been  concealed,  parted  with,  or  disposed  of,  by  the  tax  debtor,"  so  that  its  seizure  ha.s  by 
the  debtor's  own  act,  been  rendered  impossible,  that  seizure  of  other  property  is 
authorized. 

4.  In  this  case  the  collector,  having  seized  other  property  tlian  that  assessed,  and  having 
shown  no  effort  to  reach  and  seize  the  property  a^isessed  has  not  brought  his  proceeding 
within  the  exceptional  case  of  the  statute  and  was  properly  enjoined  from  proceeding 
therewith. 

APPEAL  from  the  Civil  District  Court  for  tlio  Parish  of  Orleans. 
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V.  ic  A.  Meyer  Sc  Co.  re.  Tax  Collector. 

Farrafy  Jonas  <fe  Kruttschnift  for  Plaintiffs  and  Appelleea. 


Wi^nne  Eogers,  Attorney  for  Tax  Collector,  and  Walter  IT,  BogerSj 
Attorney  General,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  For  delinquent  taxes  due  by  the  plaintiffs  on  an  assess- 
ment of  "  money  loaned  at  interest,  all  credits  and  all  bills  receivable 
for  money  loaned  or  a<lvanced,"  the  tax  collector  seized  and  advertised 
for  sale  "  the  contents  of  store  No.  71  Baronne  street,  occupied  by 
V.  &  A.  Meyer  &  Co.,  consisting  of  a  large  lot  of  office  furniture,  iron 
safe,  cotton  tables  and  fixtures." 

The  tax  debtors,  in  this  suit,  enjoined  the  seizure  and  sale,  on  various 
grounds,  of  which  it  is  only  necessary  to  specify  the  following,  viz : 

1,  That  the  property  seized  is  not  the  property  assessed,  and,  second, 
that,  even  if  other  property  than  that  assessed  can  be  seized  for  the  col- 
lection of  taxes,  the  tax  collector  has  failed  to  show  the  exceptional  facts 
justifying  such  seizure  under  Section  54  of  Act  85  of  1888. 

The  tax  collector  answered  by  general  denial,  and  from  a  judgment  in 
favor  of  plaintiffs  the  collector  appeals. 

The  collector  assigns,  as  authority  for  his  proceeding.  Sections  52,  5() 
and  102  of  Act  96  of  1877,  which  provide  that  "  in  all  cases  where  delin- 
quent taxes  are  due  upon  movable  property,  the  tax  collector  shall  be 
authorized  to  make  actual  seizure  of  the  movable  property  upon  which 
the  tax  is  due,  or  any  other  property  owned  by  the  party  by  whom  the 
tax  due  and  sell  the  same  after  notice  as  above  provided"  (Section  56) ; 
and  again,  that  "  in  personal  property,  the  taxes  shall  be  enforced 
by  seizure  and  sale  of  any  personal  property  owned  by  the  taxpayer 
when  the  amount  of  tax  assessed  shall  not  have  been  paid  within  ten  days 
after  the  written  demand  therefor  has  been  made."    (Section  52). 

If  these  provisions  remain  in  force,  they  would  undoubtedly  sustain 
the  proceeding  here  J  but  the  plaintiffs  claim  that  they  are  repealed  by 
Article  210  of  the  Constitution  of  1879,  which  declares :  "  There  shall 
be  no  forfeiture  of  property  for  the  non-payment  of  taxes,  but  at  the 
expiration  of  the  year  in  Avhich  they  are  due  the  collector  shally  without 
suit,  and  after  giving  notice  to  the  delinquent,  etc.,  advertise  for  sale  the 
property  on  which  the  tnxe>8  are  due  in  the  manner  provided  for  judicial 
sales,  etc." 

The  counsel  for  the  tax  collector  urges  various  grounds  upon  which  he 
contends  that  this  article  applies  exclusively  to  t4ixea  on  immovables  and 
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not  to  those  on  movable  property.  We  have  carefully  considered  his 
reasoning  on  this  subject,  but  fail  to  discover  any  ground  which  would 
authorize  us  to  make  a  distinction  which  tlie  language  of  the  Constitu- 
tion fails  to  make. 

So  holding,  it  follows  that  the  option  conferred  by  the  prior  revenue  laws 
of  either  the  property  on  which  the  taxes  are  assessed  or  any  other  mov- 
able property  of  the  tax  debtor,  at  the  discretion  of  the  collector,  is  re- 
voked by  the  mandatory  direction  of  the  Constitution  tliat  he  shnll  seize 
"  the  property  on  which  the  taxes  are  due." 

The  Revenue  Acts  of  1888  and  of  prior  years  since  the  date  of  the 
Constitution,  fully  recognize  the  constitutional  mandate,  and  make  it  the 
duty  of  the  collectors  to  enforce  the  payment  of  taxes  on  movable,  as 
well  as  on  immovable  property,  by  seizing  and  selling  the  "  property  on 
which  the  taxes  are  due."  They  provide  for  its  direct  seizure  when  it 
lies  open  to  such }  and  in  case  it  is  in  the  debtor's  possession  and  out  of 
reach,  they  provide  for  a  demand  on  the  tax  debtor  to  produce  and 
deliver  it;  and  in  case  he  refuses,  tliey  authorize  a  summary  proceeding 
in  the  courts  to  compel  him  to  do  so.  It  is  only  when  this  property 
"has  been  concealed,  parted  with  or  disposed  of  by  the  tax  debtor,"  that 
the  seizure  of  other  property  is,  in  any  manner,  authorized.  Act  85  of 
1888,  Section  54. 

We  understand  the  General  Assembly  as  meaning,  and  as  saying,  in 
these  acts,  that  the  proceeding  directed  by  the  Constitution  is  the  first, 
the  essential  and  the  exclusive  one  to  be  pursued  in  the  collection 
of  taxes,  so  long  as  it  is  practicable  or  possible  to  pursue  it;  but  that,  if 
the  tax  debtor,  by  his  own  act,  has  made  it  impossible  for  the  Stat« 
to  reach  the  property  assessed,  as  by  concealing,  parting  with  or  dispos- 
ing of  it,  he  is  not,  by  such  means,  to  escape  the  payment  of  his  taxjs, 
and  practically  to  nullify  the  fundamental  requirements  of  the  Constitu- 
tion that  "  taxation  shall  be  equal  and  uniform  "  and  that  "  all  property 
shall  be  taxed;"  which  necessarily  mean  that  the  taxes  shall  be  paid, 
and  that  when  he  has  thus  placed  it  out  of  the  -power  of.  the  tax 
collector  to  collect  his  taxes  in  the  mode  required,  he  cannot  take  advan- 
tage of  his  ow^n  wrong,  and  the  Legislature  may  provide  other  means  to 
enforce  their  payment. 

The  constitutionality  ofnhis  provision  is  not  raised  on  the  pleadings, 
nor  has  it  been  seriously  assailed  in  the  argument ;  and  we  are  always 
loth  to  decide  such  questions,  one  way  or  the  other,  when  not  necessary 
to  the  solution  of  the  controversy  before  us. 

In  this  case  it  is  clear,  in  our  view,  that  tlie  tax  collector  has  not 
brought  himself   within  the  excei)tional  ease  provided  by  the  Act  of 
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1888,  in  which  he  would  be  jnfitified  in  8eizing  other  property  than  tliat 
assessed. 

The  record  does  not  show  that  he  has  made  any  eflPbrt  whatever 
t-o  reach  the  property  assessed.  He  has  not  even  called  upon  the  tax 
debtor  to  point  out,  or  to  produce  and  deliver  the  property  assessed. 

Although  this  record  does  not  show  it,  we  know,  from  the  case  just 
decided, .  that  he  has  taken  proceedings  to  compel  the  production 
and  delivery  of  that  property,  which  may  accomplish  the  purpose. 

Under  such  circumstances,  he  was  not  authorized  to  seize  other  prop- 
erty, and  the  judge  a  quo  rightly  sustained  the  injunction  of  plaintiffs. 

Judgment  affirmed. 


No.  10,268.  

41    443 

George  W.  Chambers  et  al.  vs.  Julia  A.  Chambers.  iLJ^l 

1 .  After  a  testator  has  bequeathed  several  special  legacies  of  money  to  sundry  peraons 
named,  the  following  olaose  Is  inserted  in  his  will,  viz : 

"  I  desire  that  the  double  houses  and  property  on  Villere  street  be  sold,  and  I  bequeath  the 

proceeds  thereof  to  all  the  above  named  legatees,  in  the  proportion  that  the  legacies  made 

shall  have  to  said  gross  proceeds." 
Held,  that  it  is  a  testamentary  disposition  which  was  intended  to  confer  upon  each  of  said 

legatees  an  additunuU  bequest,  and  not  merely  to  provide  the  means  to  discharge  those  * 

previously  enumerated. 

2.  A  transaction  or  compromise  has  no  force  or  etfect  in  respect  to  minors,  unless  same  is 
duly  authorized  by  the  judge. 

3.  A  residuary  legatee,  who,  being  thereto  duly  authorized  by  the  judge,  pays  the  special 
legacies  which  prime  her  own,  and  is  furnished  by  the  legatees  receiving  payment,  full 
acquittances  and  receipts  therefor,  is  entitled  to  set  up  the  same  as  a  compromise  and  trans- 
action in  bar  of  an  action  instituted  bi^  such  special  legatees  agunst  her  as  an  indi^idual, 
claiming  an  additional  amount  as  due  under,  the  testator's  will. 

4.  Such  special  legatees  as  may  have  received  from  the  residuary  legatee  the  full  amount  of 
the  special  money  legacies  named  in  the  will,  as  in  full  of  all  dues  and  demands,  after  hav- 
ing had  in  their  possession  copies  of  the  will,  for  a  sufficient  length  of  time  to  have  given 
it  careful  consideration  and  become  fully  apprised  of  its  contents,  are  irrevocably  bound 
by  such  acquittance  and  receipt. 


yy  PPEAL  from  tbe  Civil  District  Court,  for  the  Parish  of  Orleans. 
Voorkies,  J. 


A 


Merrick  <&  Merrick  for  Plaintiffs  and  Appollees. 


Bayne,  DerUgre  <&  Bayne  for  Defendant  and  Appellant. 


The  t)pinion  of  the  Court  was  delivered  by 

Watkins,  J.     George  W.  Chambers,  for  himself,  and  as  guardian  of 
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his  two  minor  children,  viz :  Benjamin  and  Fannie,  and  Minnie  Cham- 
bers, join  Annie  E.  Hahn,  in  an  action  against  Julia  A.  Chamliers,  and 
demand  judgment  on  the  following  representations  and  averments  : 

That  on  the  24th  of  Oct-ober,  1884,  Benjamin  F.  Chambers — a  brother 
of  George — departed  this  life,  leaving  no  forced  heirs ;  but  tliat  he  made 
a  will,  noncupative  in  form,  evidenced  by  an  authentic  act,  in  which  he 
bequeathed  to  various  blood  relations,  numerous  small  legacies,  aggre- 
gating in  amount  about  $7000 ;  and,  afterwards,  the  residue  to  his  sur- 
viving wife,  Julia,  constituting  her  his  **  residuary  legatee." 

That,  under  the  will,  deceased  bestowed  the  following  legacies  on  the 
plaintiffs,  viz : 

On  G.  W.  Chambers $1,000  00 

On  Benjamin  Chambers 500  00 

On  Fannie  Chambers; 250  00 

On  Minnie  Chambers 250  (K> 

On  Annie  E.  Hahn 250  (K) 

Total ;$2,250  00 

That,  after  the  various  special  legatees  are  enumerated  in  tiie  testa- 
^ment,  and  the  respective  amounts  of  the  legacies  are  mentioned,  there 
occurs  the  following  clause,  viz : 

"  I  desire  that  the  two  double  houses  .and  property  on  ViHere  street  be 
sold,  and  I  bequeath  the  proceeds  thereof  to  all  the  above  named  lega 
tees  in  the  proportion  that  the  legacies  made  shall  bear  t-o  said  gross 
proceeds." 

It  is  averred  that  this  property  was  sold,  and  realized  $26(K)  at  the 
sale. 

That  Mrs.  Julia  A.  Chambers  was  recognized  by  the  court  as  residuary 
legatee,  and  charged  with  tlie  duty  of  executing  the  will,  and  paying 
oif  the  special  legacies ;  and  that  William  Roy  acted  as  her  agent  in  so 
doing. 

That  the  defendant  and  her  agent  represented  to  them  that  said  prop- 
erty, above  mentioned,  was  set  aside  in  the  will  for  the  purpose  of  pay- 
ing off  said  legacies,  and  was  not  intended  to  increase  them. 

That  they  denied  that  petitioners  were  entitled  to  receive  the  amount 
of  their  respective  legacies,  and  a  pro  rata  share  of  the  proceeds  of  the 
sale  of  said  real  estate. 

That  on  the  faith  of  said  representations  of  defendant  and  her  agent, 
•  they  received  the  sums  specified,  as  the  amount  of  their  legacies  under 
the  will,  believing  the  same  to  be  all  that  was  due  them,  and  receipted 
therefor,  in  full  settlement  and  acquittance  of  tlie  <lefen<lant. 
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Tliat  siiid  repiH»8eiitiitiou8  were  untrue,  and  were  uttered  for  the  pur- 
pose of  gaining  an  advantage  over  them  for  the  defendant's  benefit ; 
and  that  sjiid  ix»feii>t8  were  and  are,  erroneous,  fraudulent,  and  unjust, 
and  were  executed  by  petitioners  in  error  of  fact  and  law,  and  they 
pray  that  same  be  so  declared,  and  as  such  annulled,  and  the  defendant 
decreed  and  directed  to  i)eifomi  liis  trust,  and  paj'  them  their  respective 
and  proportionate  shares  of  the  proceeds  ^f  said  sale,  in  addition  to 
wliat  they  have  recc4ved. 

That  Fannie  Chambers  has  received  no  part  of  the  legacy  due  her, 
and  slie  is  entitled  to  $250  in  addition  to  her  proportionate  share  thereof. 

The  defendant's  answer  is,  that  a  copy  of  the  will  was  furnished  to 
each  one  of  the  defendants,  and  same  was  duly  examined  by  them  with 
regard  to  its  construction  and  interpretation,  and,  after  such  examination, 
and  free  and  full  discussion,  said  parties  received  from  her  the  full 
amount  of  the  several  legacies  specified  in  the  testament,  as  coming  to 
them,  in  full  acquittance  and  discharge  of  the  amounts  due  to  them  as 
legatees ;  and  wliich  was  more  than  they  were  entitled  to  receive. 

She  avers  that  said  sums  were  paid  to,  and  received  by  the  plaintiffs, 
as  a  compromise  and  in  full  settlement  of  their  demands — except  Fan- 
nie Chambers,  to  wliom  she  expresses  a  ^villingness  to  pay  the  sum  of 
$25(),  on  like  terms. 

The  exact  issue  is,  whether  the  plaintiffs  are  entitled  to  receive  a  pro- 
portionate share  of  the  i)roceeds  of  the  property  above  memtioned — their 
contention  being  that,  as  legatees,  they  were  entitled  to  receive  the 
amounts  specified,  and  a  proportionate  share  of  those  proceeds,  while 
that  of  the  defendant  is  that  tlie  property  indicated  was  directed  by  the 
testator  to  l>e  sold,  for  tlie  express  purpose  of  placing  the  residuary 
legatee  in  funds  to  discharge  tlie  same;  and,  if  there  be  any  deficiency  in 
the  funds  to  meet  and  i)ay  the  same,  the  legatees  have  no  recourse 
against  her. 

On  tlie  hearing  of  the  cause  tlie  judge  a  quo  decided  that  the  plaintiffs 
were  entitled  to  have  their  rights  recognized  to  enforce  the  clause  quoted 
from  the  will,  as  an  additional  legacy;  and  directed  "that  the  cause  do 
i-emain  open  for  further  dijudication  in  the  premises;"  and  the  defend- 
ant has  ax)i)ea1ed  from  that  decision. 

In  his  reasons  for  judgment  the  learned  judge  a  quo  holds,  that  the 
quoted  clause  of  the  will  was  intended  to  confer  upon  each  of  the  lega- 
tees an  additionfil  beciuest,  b(;caiise  it,  in  specific  terms,  bequeathes  the 
proceeds  of  the  i)roi)erty  described  "  to  all  the  above  named  legatees,  in 
the  proportion  that  the  legacies  made  shall  bear  to  said  gross  proceeds." 
In  thus  construing  this  testaineutary  disposition,  we  think  he  was  clearly 
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correct.  For  had  the.  testator  merely  designed,  by  this  clause,  to  pro- 
vide means  of  discharging  the  legacies  previously  therein  enumerated, 
he  would  have  chosen  different  words  than  those  just  recited.  Indeed, 
the  clause  is  commenced  as  follows,  viz  : 

"  I  desire  that  the  two  double  bouses  and  property  on  Villei*e  street 
be  sold:"  and  they  would  have  been  followed  with  a  request  that  the 
proceeds  be  applied  to  the  payment  of  said  legacies, — or  words  to  that 
effect — had  it  been  the  intention  of  the  testator  to  thus  bequeath. 

But  the  words  immediately  following  aae,  "  and  I  beipieath  the  proceeds 
tJiereqf  to  all  the  above  nained  leyatees.'*^  It  is  submitted  that  these  words 
are  too  clearly  indicative  of  what  was  the  testator's  intention — i.  e.,  to 
make  an  additiotuil  bequest — to  recjuire  any  discussion.  The  proceeds,  in 
kind,  were  bequeathed  to  all  tlie  legatees  ;  and  same  were  to  be  appor- 
tioned upon  the  ratio  of  the  legacies  therein  previously  enumerated, 
among  said  existing  legatees. 

But  there  is  another  serious  imi)ediment  in  the  way  of  a  recovery  by 
George  W.  Chambers,  Minnie  Chambers  and  Annie  E.  Hahn,  who  are 
majoi%,  and  sui  juris,  and,  it  is  the  settlement  and  discharge  which  the 
defendant  sets  up  as  a  compromise  and  bar,  and  which  plaintiffs  assail  as 
fraudulent  and  erroneous. 

With  respect  to  Fannie  and  Bei\jamin  Chambers,  the  alleged  compro- 
mise can  have  no  effect,  they  being  minors  and  in  a  state  of  pupilage, 
such  compromise  not  having  been  authorized  by  the  judge.  R.  C.  C. 
3072. 

And  Fannie  Chambers  executed  no  receipt  or  acquittance,  and  has  re- 
ceived no  portion  of  the  legacy  due  her,  nor  has  her  guardian  for  her. 

The  judge  a  (pio  held  that  the  defendant,  being  executrix  of  the  tes- 
tator's estate,  and  unauthorized  by  the  court  to  make  a  compromise,  or 
transaction,  was  without  the  power  to  do  so.  But  she  was  never  execu- 
trix. The  cx)urt  merely  directed  her,  as  residuary  legatee,  to  discharge 
the  legacies  enumerated  in  the  will,  and  apply  the  residue  to  her  own. 

The  j^laintiflTs'  petition  is  full  warrant  for  this  assertion.  The  payor 
and  the  payees  are  all  legatees;  only,  the  special  legatees  enjoyed 
preference  in  receiving  payment ;  otherwise*,  they  were  upon  terms  of 
equality. 

We  think  there  were  honest  and  serious  differences  of  opinion  with 
regard  to  the  amount  the  special  legatees  were  entitled  to  receive.  This 
contention  runs  through  the  whole  controversy.  These  differences  were 
amicably  adjusted  and  composed,  between  them,  and  finally  settled — 
i.  e.,  in  so  far  as  George  W.  Chambers,  Minnie  Chambers  and  Annie  E. 
Hahn  are  concerned. 
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Tliose  plaintiffs  had  each  a  copy  of  tlie  will  in  possession,  for  some 
time  prior  to  the  date  they  acknowledged  payment  by  defendant.  Let- 
ters and  other  communicdtions  passed  between  them  on  the  subject. 
The  record  furnishes  satisfactory  evidence  that  they  received  the 
amounts  specified,  with  a  full  knowledge  of  all  the  facts,  and  that  the 
defendant,  nor  her  agents,  were  guilty  of  any  fraud  or  deception  in  the 
matter;  and  if  they  received  less  than  they  were  entitled  to  have  re- 
ceived, they  only  have  themselves  to  blame. 

The  judgment  should  be  amended  by  disallowing  and  rejecting  the 
demands  of  George  W.  Chamlwrs,  Minnie  Chambers  and  Annie  E.  Hahn. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  by  rejecting  and  disallowing  the  demands  of  George 
W.  Chambers,  Minnie  Chambers  and  of  Annie  E.  Hahn,  and  that,  as 
thus  amended,  it  be  affirmed — George  W.  Chambers,  Minnie  Chambers 
and  Annie  E.  Hahn,  to  pay  three- tifths  of  all  costs  of  both  courts,  and 
the  defendant,  Julia  A.  Chambers,  to  pay  the  remaining  two-fifths 
thereof. 

It  is  further  ordered  and  decreed  that,  all  other  issues,  relative  to  the 
description,  value,  and  disposition  of  the  i>roperty  referred  to  in  the 
clause  of  the  teshunent  (juoted  in  the  beginning  of  this  opinion,  bo 
relegated  to  the  court  a  qua  to  be  disposed  of  according  to  law  and  the 
views  hei-ein  expressed.  The  judgment  to  remain,  in  other  respe^, 
iin<listurbed. 


No.   10,814. 
A.  B.  &  H.  Way  vs.  Meyer  Levy  et  als., 

AND 

E.  V.  Batchelor  et  al.  vs.  A.  T.  Way  et  als. 


(M>NS()L1DATED. 


Tht«  natural  tutor  vannot  i-elieve  hiiiiHelf  from  respouHibility  to  the  miuor  ¥y  omitting  to  take 
the  oath  befon^  letters  of  tutorahip  Imve  been  isHued  to  him. 

When*  an  act  of  sale  rescr^'ing  t!io  special  mortgage  and  veudor'a  privilege  was  passed  and 
completed  on  Saturday,  at  the  hour  of  the  legal  closing  of  the  office  of  the  Recorder  of 
Mortgages,  said  act  was  filed  by  said  recorder  for  inscription,  and  the  inscription  was 
made  on  the  Monday  morning  following,  without  delay,  held  that  this  inscription 
preser%-ed  the  vendor's  privilege  an  against  prior  recorded  mortgages,  as  it  was  seasonably 
made. 

While  jurispnulence  establishes  that  the  mere  deposit,  with  a  parish  recorder,  of  an  act  of 
transfer,  affects  thinl  persons,  it  was  never  ssttled,  that,  an  act  by  which  a  vendor's  privi- 
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lege  and  a  special  mortgage  are  retained  on  real  estate  sold  to  secure  payment  of  the 
price  on  credit,  deposited  with  and  filed  and  indorsed  by  the  pai-ish  recorder,  on  the  day 
of  its  execation  and  transcribed  on  the  first  legal  day  following,  does  not  preser\-e  that 
security,  for  want  of  an  actual  registry,  on  the  day  of  the  execution  of  the  act. 

Such  act,  when  thus  deposited,  filed  and  indorsed,  produces  all  the  effects  against  third  par- 
ties, which  would  have  aiisen,  had  it  been  transcribed  on  the  mortgage  i-egister,  on  the 
very  day  of  its  execution. 

When  deposited,  it  becomes  part  of  the  archive*  of  the  office  of  the  parish  recorder,  subject  Ut 
public  inspection,  together  with  the  other  public  registry  books  and  the  date  of  the  filing, 
indorsement  imd  deposit  fixes  the  date  of  the  transcription  made  on  the  current  register, 
on  the  first  legal  day  following,  without  unnecessary  delay.    R.  C.  C.  2252,  2284,  3391. 

APPEAL  from  the  Fifteenth  District  Court,  Parish  of  Pointe  Coupee. 
Sem^le,  J. 


O,  0.  Frovosty  for  A.  B.  &  B.  Way,  Plaintiflfs  and  Appellees. 


Tho8.  H.  Heeves  for  Batohelor,  tutrix,  and  Stribling,  tutor,  AppelLints. 


Bobt  Mont/jomery  for  Meyer  Levy,  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  Plaintiflfe,  A.  B.  &  B.  Way,  obtained  a  judgment 
against  their  father,  A.  T.  Way,  with  recognition  of  their  legal  mort- 
gage, for  over  $2700,  to  date  from  the  17th  day  of  June,  1870.  This 
legal  mortgage  was  duly  recorded  iii  the  office  of  the  Recorder  of  Mort- 
gages for  tlie  Parish  of  Pointe  Couple.  After  it«  recordation  in  tlie 
same  year,  on  the  8d  day  of  December,  the  father,  A.  T.  Way,  purchased 
a  tract  of  laud,  in  the  Parish  of  Pointe  Coup^^e,  from  Emma  and 
Rebecca  Shannon. 

A  special  mortgage  and  tlie  vendor's  i)rivilege  were  retained  to  secure 
the  deferred  payment  of  the  purchase  price. 

In  1876  the  mortgage  was  foreclosed  and  the  land  i)urchased  by  Jolin 
Yoist,  who  afterward  sold  it  to  the  defendant.  Levy. 

The  plaintiffs,  in  an  hypothecary  action,  now  attempt  to  subject  this 
l)roperty  to  their  legal  mortgage,  because  the  act  of  sale,  mortgage  and 
vendor's  privilege  were  not  recorded  on  the  day  and  date  of  the  act. 

The  act  was  concluded  on  Saturday  evening,  late  at  the  close  of 
office  hours,  and  was  recorded  without  delay  on  Monday  morning. 

Defendants,  in  a  separate  suit,  which  is  consolidated  with  this,  allege 
that  A.  .T  Way  was  never  tutor,  and  that  there  is  no  legal  mortgage  if 
he  was  the  dr.ly  (pialilied  tutor,  as  the  judgment  against  him  was  col- 
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lusively  and  fraudulently  obtained,  and  the  same  allegations  are  made 
with  reference  to  the  suit  of  the  mother  of  plaintifts  against  their  father 
for  separation  of  property,  which  amount  is  the  basis  of  the  legal  mort- 
gage asserted  by  plaintiff. 

It  is  alleged  that  A,  T.  Way  took  no  oath  as  tutor.  He  took  the  oath 
before  letters  of  tutorship  issued  to  him,  and  after  they  were  issued  he 
took  no  oath  or  procured  the  appointment  of  an  under  tutor. 

The  tutorship  belonged,  of  right,  to  the  father.  C.  C.  250.  And  as 
sucli,  without  being  confirmed,  it  was  his  duty  to  have  an  inventoiy 
made  and  the  minors'  mortgage  inscribed.  As  a  stranger  to  the  tutor- 
ship, as  an  intermeddler  a  trust  or  legal  mortgage  would  exist  against 
him.  He  would  have  been  responsible  to  the  minors  if  he  had  refused 
the  tutoi-ship  and  neglected  to  record  their  mortgage,  or  to  preserve  their 
right*.    C.  C.  268. 

He  can  not,  by  omissions,  relieve  himself  from  responsibility.  Gon- 
souliu  vs.  Migues,  5  Ann.  565. 

We  have  carefully  examined  the  records  in  the  suits  of  A.  and  B.  Way 
vs.  Their  Father,  and  Amanda  Boatner  vs.  Her  Husband,  A.  T.  Way. 
We  have  been  unable  to  find  any  evidences  of  fraud  or  collusion,  and 
the  judgments  in  each  case  seem  to  have  been  rendered  upon  sufficient 
evidence. 

Tlie  question  now  t<i  be  determined  is  whether  or  not  the  minors' 
legal  mortage  affects  the  property  iic<iuired  by  A.  T.  Way  on  the  3d  De- 
cember, 1870. 

There  are  numerous  decisions  in  our  reports  determining  the  question 
of  the  rank  of  privileges  and  mortgages  resnlting  from  registry. 

W^e  have  attentively  examined  these  cases,  and  we  have  found  in  each, 
diffei-eut  facts  and  circumstances  attending  this. 

In  the  Sixth  Annual,  page  162,  White  vs.  Bank,  there  was  no  mort- 
gage stipulated,  as  is  usually  done  in  acts  of  sale  on  credit,  and  the  act 
was  not  inscriljed  in  the  mortgage  book,  but  in  the  book  of  conveyances. 
There  was,  in  fact,  no  registry  •f  the  mortgage. 

In  Porclu;  vs.  Le  Blanc,  12  Ann.  778,  the  vendor's  privilege  was  con- 
tnicted  in  the  Pa.  ish  of  As8umi)tion,  in  1848,  and  recorded  three  years 
thei-eafter  in  the  parishes  where  the  properties  were  situated. 

In  Lefose  vs.  Carom,  7  Ann.  (55,  the  facts  were  identical  with  those  in 
White  vs.  Bank. 

In  succ€*ssion  of  O'Loughline,  18  Ann.  142,  the  question  submitted 
and  determined  was  whether  the  vendor's  privilege  had  been  lost  and 
the  mortgage  only  renewed  because  the  vendor  had  failed  to  record  the 
privilege  within  six  days. 
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In  Lonibas  vs.  Collet,  20  Ann.  p.  79,  the  act  of  sale  was  passed  lOtU 
March,  1858,  and  recorded  28t]i  February,  1859  —  nearly  one  year  there- 
after. 

In  Twenty-eighth  Annual,  page  305,  Bird  vs.  Lobdell,  the  contest  was 
between  a  special  mortgage  creditor  and  furnisher  of  supplies.  From 
the  meagre  facts  stated  in  the  opinion  it  does  not  appear  that  the  privi- 
lege was  deposited  or  filed  with  the  recorder  on  the  day  of  the  date  of 
the  contract. 

In  the  case  of  MacMillen  vs.  Archinard,  24  Ann.  610,  the  detailed 
statement  of  items  ot  mechanics'  lien  was  recorded  on  23th  Septem- 
ber, 1879.  The  question  was  whether  it  had  effect  from  the  date 
the  contractor  commenced  work,  July,  1868,  or  only  from  the  date  of  its 
recordation. 

In  Twenty-sixth  Annual,  page  80,  Lapenc  vs.  Meezel,  there  were  op- 
positions filed  to  the  proceeds  of  the  sale  of  a  lot  of  molasses  and  sugar. 
The  two  privileges  which  were  asserted  were  recorded  at  different  dates 
and  there  was  a  contest  between  laborers  and  merchants  for  priority,  as 
to  which  should  have  preference. 

In  Twenty-seventh  Annual,  page  290,  Gay  vs.  Boi-ard,  the  point 
decided  was  whether  a  privilege,  ranked  a  mortgage  recorded  subse- 
quently and  after  its  date,  not  recorded  on  the  day  it  was  contracted, 
had  any  effect  at  all. 

In  Thirty-fourth  Annual,  Succession  Clay,  it  was  decided  that  a 
vendor's  privilege  will  have  effect  and  be  enforced,  although  not 
recorded  on  the  day  it  was  contracted,  if  no  other  creditor  has  acquired 
lights  on  the  propertj^  affected  thereby. 

In  Bank  vs.  Forbes,  27  Ann.  245,  E.  J.  Gay  &  Co.  were  the  furnishera  of 
supplies  for  the  year  1873,  and  an  open  account  for  that  year  was  filed 
and  recorded  only  in  January,  1873.  The  mortgage  of  tlie  bank  was  rt»- 
corded  in  1868. 

In  Morrison  vs.  Citizens'  Bank,  same  volume,  page  401,  the  vendor's 
privilege  was  contracted  in  New  Orleans,  in  1856,  forwarded  to  Poiiite 
Coupee,  where  it  remained  among  notarial  acts  and  was  finally  recorded 
in  the  mortgage  book  in  June,  1868. 

In  the  Twenty-third  Annual,  page  286,  Foley  vs.  Hagan,  the  facts  are 
not  stated  as  to  the  time  of  recording  the  privileges  and  mortgages. 

In  Prager  vs.  Recorder,  same  volume,  page  534,  the  question  wa« 
whether  a  moitgage  recorded  subsequent  to  the  recording  of  the  privi- 
lege would  not  prime  it  because  it  was  not  recorded  on  the  day  it  was 
entered  into. 

In  the  Slocomb  case,  30  Ann.  p.  833,  the  vendor's  privilege  wafi  re- 
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corded  in  the  book  of  conveyanceH,  and  not  in  tlie  book  of  mortgages. 

The  cases  above  referred  to  are  cited  in  case  of  Gianovitcli  vs.  Gal- 
laugher,  36  Ann.  272,  as  authority  tor  the  ruling  in  that  case  that  the 
act  must  be  recorded  seasonably.  In  that  case  the  act  of  mortgage  was 
recorded  five  days  before  the  registry  of  the  mortgage  over  which 
it  took  preference. 

There  are  cases  in  which  it  is  indicated  if  the  delay  in  recording  on 
the  day  the  privilege  was  entered  into  can  be  satisfactorily  explained, 
the  delay  will  be  excused  and  the  privilege  or  mortgage  will  take  effect 
from  the  day  on  which  it  ought  to  have  been  recorded. 

In  Crea  vs.  Sowles,  2  Ann,  598,  the  registry  of  the  act  of  sale  was 
made  after  an  attachment  had  issued  against  the  property.  The  court 
said:  "In  this  case,  as  in  that  of  Hagan  vs.  Williams  (2  La.  122),  the 
purchaser  has  failed  to  account  satisfactorily  for  the  delay  in  making  the 
registry." 

In  Payne  &l  Co.  vs.  Pavey,  29  Ann.  lit),  an  hypothecary  action  was 
instituted  to  enforce  a  judicial  mortgage  against  certain  lands  in  the 
possession  of  the  defendant,  resulting  from  the  registry,  on  27th 
October,  1874,  of  a  judgment  obtained  against  the  vendor  of  the  defend- 
ant. The  defendant  purchased  the  property  on  18th  January,  1879,  and 
the  act  was  deposited  in  the  recorder's  office  in  the  Parish  of  Avoyelles, 
on  8th  February,  1872,  and  the  act  wiis  indorsed  and  filed  on  the  same 
day.  It  was  recorded  18th  of  September,  187G,  after  the  registration  of 
the  plaintiff's  judgment. 

The  court  said:  "If  there  was  fiiult,  nothing  in  the  evidence  shows 
it  to  have  been  that  of  the  defendant's." 

In  Roehereau  &  Co.  vs.  Colomb,  27  Ann.  337,  the  facts  ware  that  Ken- 
ner  sold  to  Colomb  immovable  property,  retaining  the  usual  mortgage 
and  vendor's  privilege.  The  act  was  recorded  in  the  Parish  of  St. 
James,  t(*n  days  after  its  execution.  The  c<mrt  said:  "The  only  im- 
portant question  in  this  case  is,  c(mld  a  judicial  mortgage,  resulting 
from  the  recordation  of  a  judgment  against  the  vendee,  attach  to  the 
property  to  the  prejudice  of  the  vendor's  privilege  and  moilgage 
to  secure  the  price  in  consequence  of  the  delay  in  recording  the  mort- 
gage." ♦  *  "If  the  delay  in  recording  the  act  in  St.  James 
Parish  could  defeat  the  vendor's  privilege  and  mortgage,  the  necessary 
delay  for  recording  the  mortgage,  aft^n*  the  agreement  to  sell,  or  after 
the  signing  of  the  act  of  sale,  would  filso  defeat  the  vendor's  privilege." 
And  agiiin,  in  the  case  of  Jumonville  vs.  Sharp,  27  Ann.  461,  the 
plaintiff  had  a  judgment  for  a  large  amount  against  her  husband,  and 
she  had  to  secure  it  a  legal  mortgage.     The  property  against  which  she 
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attempted  to  enforce  her  mortgage  was  acquired  by  her  husband  siibse- 
queut  to  tlie  date  of  her  legal  mortgage.  In  the  sale  to  her  husband, 
Vives,  the  vendor's  privilege  and  special  mortgage  were  revived.  The 
act  of  sale  to  Vives  was  not  recorded  until  1866,  five  years  after  the 
purchase.  The  property  was  seized  and  sold  to  pay  part  of  the  price 
secured  by  the  mortgage  and  vendor's  privilege.  It  was  held  that  the 
delay  to  record  the  act  of  sale  and  vendor's  privilege  could  not  defeat 
the  vendor's  privilege. 

The  law  does  not  require  impossibilities.  Article  3393,  C.  C,  requires 
the  recorders  to  record  and  register  the  acts  in  the  order  of  their  dates, 
without  leaving  any  intervals  or  blank  spaces  between  them.  Only  one 
person  can,  therefore,  record  these  acts  at  one  time  and  in  one  book.  It 
often  hapi^ens  that  more  acts  are  passed  in  one  day  than  can  be 
recorded  on  the  day  they  are  passed.  It  would  be  a  physical  impossi- 
bility, at  times,  to  record  all  the  acts  passed  on  one  day.  All  that  can 
be  required  is  tluit  the  act  be  recorded  without  delay,  in  its  order,  in  the 
proper  book,  and  in  the  language  used  in  Gianovitch  vs.  Gallaugher,  36 
Ann.  272;  that  it  be  recorded  "  seasonably." 

In  the  instant  case  the  act  was  comi)lcted  at  the  closing  hour  of  the 
office,  fixed  by  law.  The  next  day  was  Sunday,  and  it  was  recorded  on 
Monday  morning,  without  delay,  and  seasonably. 

In  the  country  parishes  the  recorders  are  ex-officio  notaries.  Aft<;r  the 
passing  of  acts  it  is  their  duty  to  commence  to  record  them  without 
delay. 

Supj)Ose  an  act  should  be  finished,  say  at  3  o'clock,  and  at  4,  the  legal 
hour  of  closing  his  oftice,  the  recorder  had  only  recorded  a  part  of 
the  act;  could  a  prior  recorded  mortgage  take  precedent  of  the  iict  con- 
taining the  vendor's  privilege  ? 

In  this  case  the  act  had  been  recorded,  and  the  tees  for  recording 
paid.  The  recorder  had  commenced  his  duties  in  preparing  for  its 
recordation,  by  filing  the 'act,  when  interrupted  by  the  closing  hour  of 
his  official  duties.  He  resumed  his  work  of  recordation  as  soon 
as  practicable.  The  defendants  were  certainly  in  no  default,  nor  was 
the  officer.  The  act  was  filed  and  deposited  on  the  day  it  was  nmde, 
and  the  inscription  made  without  delay,  continuing,  with  legal  interrup- 
tion, from  the  closing  hour  of  one  business  day  to  the  beginning  of  tlie 
next  succeeding  business  hour.  The  indorsement  is  a  part  of  the  w^ork, 
preliminary  to  the  inscription,  because  the  law  requires  it. 

It  is,  therefore,  ordered  and  adjudged  that  the  judgment  appealed 
from   be  amended  so  as  to  reinstate  the  full  amount  of  the  minors' 
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mortgage — $2721  98 — and  in  other  respects  it  be  affirined,  plaintiifft 
and  defendants  to  pay  cost^,  equally,  of  the  appeal. 

On  Application  for  Rehearing. 

Bermudez,  C.  J.  It  would  be  doing  violence  to  the  views  which  we 
have  expressed  to  say  that  we  have  held  that  the  depositing  of  the  act 
with  the  recorder  ami  the  filing  of  it  by  hnn,  operates  a  recordation  of 
it,  binding  on  third  parties,  without  any  subsequent  registry. 

A  scanning  of  all  the  precedents  having  a  beaiing  on  the  question, 
particidarly  those  relied  upon  by  the  litigants,  enables  us  to  state,  that, 
in  none  of  the  rulings  heretofore  made,  the  facts  considered  were 
analogous  with  those  presented  in  this  controversy. 

It  is  perfectly  true  that,  in  many  of  the  cases,  acts  had  been  first  de- 
iwsited  with  the  recorder  which  were  subsequently  transcribed  on  the 
register,  and  that  it  has  been  held,  that,  as  concerns  tlie  conveyance  of 
real  estate,  the  mere  depositing  of  the  act  of  transfer  with  the  recorder, 
was  equivalent  to  a  recordation  of  it,  by  him,  in  the  conveyance  book 
and  would  aflfect  third  parties,  who,  from  tlie  mere  dei)08it,  must  be 
deemed  as  notified  of  the  transfer. 

It  is  likewise  true  that  it  has  been  decided  that  such  is  not  the  case, 
when  the  encumbrance  of  real  estate  by  privileges  or  mortgages  is  the 
object  of  the  act,  and  that  not  only  must  the  deed  be  deposited  with,  but 
also  recorded  by,  the  recorder  in  the  manner  and  within  tlie  time  pre- 
flcrilied  by  law  to  presc»rve  the  encumbrance  from  the  effect  of  previous 
registries,  particularly  as  relates  to  tlie  vendor's  privilege,  which  the  law 
reqiures  not  only  to  be  recorded,  but  also  to  be  thus  ma<le  patent,  within 
a  fixed  delay. 

In  no  case  presented  and  passed  upon,  does  it  appear  that  the  act  con- 
taining the  encumbrance,  privilege  or  mortgage,  or  both,  was  deposited 
with  the  recorder,  on  the  very  day  of  its  execution,  just  about  the  time 
fixed  by  law  for  closing  his  office,  filed  and  endorsed  by  him  on  that  day 
and  recorded  in  full  on  the  first  legal  d.ay  following. 

In  all  those  cases,  one  or  more  days  on  whicli  the  act  would  have  been 
recorded  in  the  mortgage  book,  had  elapsed  without  any  recordation 
having  been  made. 

Ill  the  pi-esent  litigation,  it  appears  that  the  act  of  sale  to  Way,  in 
"wliich  the  vendor's  privilege  and  a  special  mortgage  had  been  retained 
to  secure  payment  of  the  price,  on  time,  was  executed  before  a  notary 
public,  and  was  completed  some  short  time  before  the  closing  of  the  re- 
corder's office  on  Saturday,  the  3rd  of  December,  1870  j  that  it  was,  on 
iM'ing  handed  to  him,  then  filed  and  endorsed  on  that  date  ;  also,  that  it 
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was  on  that  day,  recorded  in  the  conveyance  book  ;  that  at  or  after  4 
o'clock,  at  which  hour  the  recorder  was  authorized  to  close  his  office,  R. 
S.  3076,  he  and  deputy  left  j  that  on  the  Monday  following,  December 
5th,  1870,  Sunday,  a  dies  notiy  having  intervened,  the  act  was  recorded 
in  the  mortgage  book. 

The  question  now  at  issue  is  not  so  mucli :  whether  the  deposit  an  d 
filing  of  the  act  on  December  3,  1870,  constitute  af recordation,  without 
any  subsequent  inscription,  as  it  is  simply  :  whether  the  registry-  made 
on  Monday,  the  5th  of  December,  1870,  the  day  immediately  following 
the  Saturday,  when  the  filing  and  endorsement  of  the  act  and  its  tran- 
scription took  place  in  the  conveyance  book,  is  or  not  to  be  considered 
as  having  been  made  on  Saturday,  the  3rd  of  December,  1870,  and  as 
affecting  third  persons  from  that  day. 

The  true  object  of  registry  laws  concerning  real  estate  is  to  notify 
third  parties  that  the  property  has  been  transferred  or  encumbered. 

Hence,  parties  who  have  an  interest  in  ascertaining  the  statm  of  real 
estate  in  those  respects,  have  the  right  of  inspecting,  during  office  hours, 
the  archives  of  the  office  in  whicli  the  law  reciuires  that  such  transfers  and 
encumbrances  be  nuide  public,  and  are  bound  by  the  contents  of  those 
archives  if  they  are  such  as  convey  with  precision  and  all  sufficient 
(lata,  knowledge  of  a  transfer,  or  encumbrance,  or  both.  The  converse 
of  the  proposition  is  likewise  true.     R.  S.  3082;  R.  C.  C.  3391,  4  2. 

Now,  let  us  examine  and  see  whetlier  any  third  party  entering,  for 
the  purpose  of  an  inspection  of  the  archives,  the  office  of  the  recorder 
could  have  on  Saturday,  the  3rd  of  December,  1870,  ascei*ta.ined  from 
them,  just  before  the  closing  of  the  office,  the  status  of  tlie  property  in 
question  in  point  of  transfer  and  of  encumbrance. 

It  cannot  be,  nor  is  it,  for  an  instant  denied,  that  the  conveyance 
could  have  been  known,  for  tlie  act  of  sale,  it  is  shown,  was  recorded 
in  the  proper  conveyance  book  on  the  same  day  that  it  was  received, 
filed  and  endorsed. 

It  is  clear  that,  on  that  day,  at  the  closing  of  the  office,  the  act  had 
not  been  inscribed  at  all  in  the  mortgage  book. 

Under  that  condition  of  things  can  it  be  said  that  any  third  party 
could  not  then  have  ascertjiined  the  encumbrance  as  fully  as  if  the  act 
had  been  inscribed  in  the  mortgage  book  ? 

The  laws  in  force  at  the  time  of  these  occurrances  are  to  be  found  in 
R.  S.  2501,  2502,  ;3080,  3081,  and  in  the  R.  C.  C,  at  Articles  2251,  2252, 
2254. 

It  is  made  the  duty  of  all  notaries  in  the  State,  mit  of  New  Orleans, 
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to  depomt  in  the  office  of  the  parish  recorder  all  acts  passed  before  them, 
except  such  as  were  executed  under  judicial  authority. 

The  acts  tlms  deposited  in  tlie  office  of  the  paiish  recorder  form  part 
of  the  archives  of  his  office  and  are  to  be  immediately  recorded,  convey- 
ance acts  in  the  conveyance  book,  and  encumbrance  or  mortgage  acts  in 
the  mortgage  book. 

The  recorder  must  indorse  on  the  back  of  each  act  deposited  with 
him,  tbe  time  it  was  received  by  him,  and  to  record  the  same  without 
d€»lay  in  the  order  in  which  they  were  received,  and  the  acts  shall  have 
effect  against  third  persons  from  the  date  of  their  being  deposited  in 
his  office. 

The  law  requires  from  parish  recorders,  that  they  shall  set  down  the 
title  of  the  different  act«  transmitted  to  them  to  be  recorded,  as  well  as 
tlie  date  of  such  transmission,  for  the  purpose  of  establishing  with 
exactness  the  time  thereof.    R.  C.  C.  J3391. 

Now,  it  appears  that  the  notary  before  whom  the  act  to  Way  was 
passed,  deposited  it  in  the  recorder's  office  on  the  very  dav  of  its  execu- 
tion, and  that  it  was  then  and  there  filed  and  indorsed. 

Under  the  provisions  of  law  referred  to,  the  moment  the  act  was  thus 
deposited,  filed  and  indorsed,  it  became  part  of  the  archives  of  the  office, 
R.  C.  C.  2252,  and,  as  it  concerned  immovable  property,  it  then  affected 
third  persons,  R.  C.  C.  2264. 

The  law  gave  it  that  effect,  for  the  reason,  that  any  person,  entering 
the  office  of  the  recorder  for  information,  could  have  ascertained  fi*om 
its  archire4t,  part  of  which  this  net  constituted,  by  inspection  of  the 
same,  that  the  property  conveyed  had  not  l>een  paid  for  in  cash,  but 
that  a  privilege  and  mortgage  had  been  retained  on  it  to  secure  the  pay- 
ment of  the  price  on  credit  and  that  the  same  encumbered  it. 

It  irresistibly  occurs  and  forces  itself  on  our  Tuind,  that,  on  inspection 
and  consideration  of  the  laws  which  require  a  parish  I'ecorder  to  in- 
dorse on  each  act  deposited  with  him  the  time  when  it  was  received  by 
him,  R.  C.  C.  2254,  R.  S.  3()81,  it  was  for  the  purpose  of  establishing 
with  exactness  the  time  of  the  transmission,  R.  C.  C.  Ji391,  in  order  to 
settle  with  certainty  the  date  to  be  given  to  the  subsequent  recordation 
of  the  act  on  the  current  register,  whether  the  conveyance  or  the  mort- 
gage book. 

It  could  have  no  other  object,  in  exacting  that  formality.  Otherwise, 
why  would  the  ceremony  have  been  required  ? 

Under  the  circumstances,  we  conclude  that,  as  the  act  to  Way  was 
deposited  with,  filed  and  indorsed  by,  the  recorder  on  the  day  of  its 
execution,  and  transcribed  in  the  mortgage  book  on  the  following  legal 
day,  without  unnecessary  delay,  the  act  must  be  deemed  as  having l>een 
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recorded  on  the  day  on  wliich  it  was  deposited,  filed  and  indorsed,  and 
consequently  tliat  the  privilege  of  vendor  and  the  special  mortgage,  se- 
cured by  it  have,  from  that  date,  affected  third  parties  and  are  not  im- 
paired by  anterior  registries. 
Rehearing  refused. 


No.  10,273. 

109    499|  ChARLKS    Ma(  UEAUY    AND   NICHOLAS    BrKKK,  EXEri'TOllS,  VS.  ChARLES 

H.  SCHENOK,  ET  ALS. 

A  bond  fiirnUhed  by  a  i*urviv!ag  partner  is  a  legal  1>on(l,  requirwl  under  a  pTO\i8ion  of  law. 

Suit  may  be  instituU'd  against  the  Huieties  on  the  bond  of  snch  partner,  appoiuteil  to 
liqnidate  the  afTairs  of  the  ooncem,  toithotit  pi-evionsly  taking  Hteps  to  enforce  payment  by 
the  principal.    Such  c4>ndition  piecedent  is  not  exacted  in  snch  ca«e. 

The  appointment  of  a  liquidator  to  settle  the  affairs  of  a  partnership,  in  which  the  succession 
of  a  deceased  partner  is  inten^tod,  produces  legal  effects,  although  annulled  on  appeal. 

The  t«rm8  and  conditions  of  a  law.  in  furtherance  of  which  a  bond  is  taken,  must  l>e  read  into 
the  bond. 

A  bond  furnished  by  a  liquidator  to  the  judge  of  the  court  in  which  the  succession  of  a 
deceased  partner  is  opened,  must  be  read  as  given  in  favor  of  the  succession  representa- 
tive, who  has  a  right  of  action  upon  it.  in  case  of  breacli,  against  the  sui-ety  therein. 

Sureties  cannot  escape  responsibility  when  the  bond  signed  by  them  has  served  to  obtain  pos- 
session of  property,  not  subsequently,  on  due  <lemnnd,  pmperly  accounted  for.  Signing 
such  bond  is  not  an  idle  or  vain  formality.* 

A  judgment  against  a  principal  on  a  legal  bond,  is  prima  facie  evidence  against  the  surety 
therein,  to  show  breach  of  contract  and  liability :  but  adveree  proof  is  admissible. 

The  position  of  a  liquidator  of  a  imrtnerslii]),  in  which  the  succession  of  a  deceased  partner  is 
concerned,  can  be  assimilated  to  that  of  a  succession  repi-esentative,  whose  actfl  are  valid, 
although,  on  appeal,  the  appointment  is  rescinded. 

Although  the  appointment  may  not  protect  the  liquidator,  against  the  commission  by  hira  of 
illegal  and  fraudulent  acts,  it  may  shield  thitd  persons  and  anu>ng  these  the  sureties, 
when  they  are  not  amenable  to  the  charge  of  conspiracy. 

Sureties  on  a  legal  bond  are  responsible  only  for  the  aAsetj)  which  came  to  the  possession  of 
the  principal  in  his  ofhcial  capacity,  or  for  the  value  of  the  same,  aftor  proper  deductions. 

Wliatever  may  l>e  the  authority  of  an  apjK'illate  court  to  investigate  and  ailjudicat*  upon  intri- 
cate matters  of  fact,  not  considered  and  passed  upon  by  the  court  of  first  instance,  it  will 
not^  as  a  duty,  undertake  an  onerous  examination  of  the  same,  in  all  cast's,  but  will,  in  its 
discretion,  I'emand  the  controvei-sy  for  further  proceedings. 

APPEAL  from  the  Civil  District  Conrt  for  tlie  Parish  of  Orleans. 
Monroe y  J. 


T.J.  Semmes  d;  Lerjendre ;  Thoa.  (rilmore  <f*  SonJt  and  J.  Ad.  Jiocier 
for  Plaintiffs  and  Appellants: 

1.  Article  3066  of  the  Civil  Cmle  only  applies  to  sureties  on  the  bonds  of  curators,  adminis- 
trators, executors,  tutors  and  syndics;  it  does  not  apply  to  sureties  on  the  bonds  of  liqui- 
dators of  partnei'ships,  because  not  named  in  the  exce)>tional  legislation,  and  such  ImuuIh 
ai-e  oiilinarj'  civil  obligations.    Walmsley  vs.  Mcndelson.  31  Ann.  l.'>7. 
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2.  Although  the  liquidator  8  bond  in  this  case  is  made  paj'able  to  the  judges  of  the  Ci^il 
District  Court,  wlien  it  should  have  been  in  favor  of  the  plaintiffs  as  executors,  the  mis- 
take does  not  affect  the  right  of  plaiutills  to  sue  on  tbe  bond.  15  Ann.  463;  32  Ann.  384; 
106  U.  S.  152  ;  7  Excheq.  378 ;  64  Calif.  213 :  2  J.  J.  Marshall.  472:  8  Sliiply,  468;  3  Der.  (N. 
v.)  86 ;  4  Dev.  268;  6  X.  H.  88, 

:t.  Although  this  court  decided,  in  35  Ann.  60<).  that  Klotz  was  not  legally  appointed  liqai- 
dator.  neither  he  nor  his  sureties  can  raise  the  objection.  Slawson  vs.  Kerr,  29  Ann.  295; 
7  Ann.  121 :  2  La.  42 :  35  Ann.  521 :  40  Ann.  237 ;  9  (irattan,  321;  50  Ala.  315. 

4.  The  suivty  cannot  plead  any  defence,  inherent  in  the  obligation,  which  the  principal  can- 
not pleail.    10  Ann.  385;  10  Ann.  666 ;  39  Ann.  29;^ 

r>.  Hence  the  surety  cannot  set  up  the  nuconstitutionality  of  the  law  under  which  the  bond 
was  given.    6  N.  S.  123:  3  N.  8,  595;  4  X.  S.  21  ;  5  La.  500;  1  Gill,  302;  30  N.  J.  L.  73. 

6.  The  surety  on  the  Inrnd  of  a  trustee,  irregularly  appointed  by  tlie  Court  of  Chancer}',  can- 
not question,  in  a  suit  on  the  bond,  the  validity  of  his  appointment.  The  ooart  being 
competent  to  make  such  appointment,  its  exercise  of  the  power  cannot  be  questioned  col- 
laterally. The  trustee  got  possession  of  the  trust  estat^^  under  the  proceeding  by  color  of 
which  he  clainuMl  to  be  trust<*e,  and  hia  sui-ety  voluntai'ily  undeiiook  that  the  trustee 
should  fiaithfully  administer  the  trust.  Neither  the  trustee  nor  his  surety  can  be  per- 
mitted to  deny  his  liability  as  such.    Pi»ople  vs.  Xorton,  9  N.  Y.  176. 

P.  E,  Th4ard  &  Souh ;  A,  L.  Tinsot ;  W.  S.  Benvdict  and  BiuT^,  Dink- 
ehpiel  &  Hart  for  Defendants  and  Api)ellees : 

Security  given  under  an  onler  of  court  is  judicial.  3  Ann.  42;  C.  C.  Arts.  ^064,3035; 
PoUiier,  Obligations,  Vol.  1,  Part  II,  Chapter  VI,  Sec.  2 ;  Zachariie,  Droit  CMvil,  Vol.  3, 
Sect.  425 ;  Marcade  &  Pont,  Vol.  IX,  Title  XIV,  page  1. 

A  sun'iving  commercial  pariuer,  who  is  appointed  by  the  court  to  liquidate  and  administer 
upon  the  share  of  a  deceased  partner  in  the  partnership  assets,  is  not  properly  a  liqui- 
dator, but  an  administrator.    C.  C.  Art.  1138  et  seq.:  6  R.  13. 

Hence,  no  recourse  can  bo  had  against  the  surety  on  his  bond,  until  the  necessary  steps  have 
been  taken  to  enforce  payment  against  the  principal.  C.  C.  Art..  3066;  35  Ann.  391 ;  2 
Ann.  1013 ;  1  Ann.  125;  20  Ann.  191. 

The  rule  that  as  one  chooses  to  bind  himself  he  shall  remain  bound,  may  be  tnie  in  mere  con- 
ventional obligations,  but  the  effect  of  judicial  l>oud8  must  be  tested  by  the  law  directing 
them  to  be  taken.  That  which  is  snperadde<l  must  be  rejected,  and  tliat  which  is 
omitted  supplied.  And  it  is  settled  by  our  jurisprudence  that  where  there  is  no  law  au- 
thorizing the  execution  of  a  judicial  bond,  no  force  can  be  given  to  it.  The  order  of  th» 
judge  re<inirlng  the  bond,  gives  no  validity  to  it,  where  then^  is  no  law  justifying  the 
order.  Hennen's  Digest,  verba  Obligations  VII  (a)  4)  No.  6;  12  Ann.  68;  7  Ann.  110;  4 
Ann.  392;  2  L.  388 ;  9  R.  .535;  16  L.  174 :  19  Ann.  142;  6  Ann.  700,  744 ;  12  Ann.  224,  349;  13 
.  Ann.  288 ;  7  Ann.  570;  28  Ann.  244:  27  Ann.  557 ;  22  Ann.  536;  23  Ann.  222 ;  25  Ann.  218; 
lOAnn.  124;  29Ann.  297. 

If  the  obligation  sue<l  on,  althongh  void  as  a  judicial  bond,  be  held  valid  as  .a  conventional 
bond,  voluntarily  executed,  plaintiffs  cannot  i-ecover,  liecause 

a.    They  are  not  privies  to  the  bond ; 

ft.  The  obligation  sued  on  cont«ins  no  stipulation  pour  autrui  of  which  they  can  avail  them- 
selves. For  a  valid  stipulation  it  is  necessary  that  the  contract  be  commutative  or  an 
onerous  donation,  and  that  the  obligees  should  have  a  personal  interest  in  the  enforcement 
of  the  condition.  Those  requirements  are  not  found  in  the  contract  of  suretyship  sued  on. 
C.  C.  Art.  1890,  1768,  1765;  Troploug,  verba  Cautionnement  et  Transaction,  page  18,  Sec. 
18,  and  page  123,  Sect,  128 ;  Laurent,  Vol.  28,  Sec.  126,  page  132 ;  Toullier-Duvergier,  Vol. 
ni.  Title  III,  Sec.  3,  par.  1.53.  page  92;  Laurent,  Vol.  XV,  Sec.  .558  and  553,  page  637 
and  629. 
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e.  The  inducemeiit  of  the  BoretieA  to  sign  the  bond  was  the  suppose<l  existence  of  a 
valid  order  appointing  their  principal  liquidator  and  nniniring  him  to  furnish  security. 
With  the  decision  that  there  was  no  such  order,  this  consideration  faiUni.  ('.  C.  Art.  1896, 
3035,  3036;  7  Ann.  539;  10  R.  543;  10  L.  328;  35  Ann.  596;  37  Ann.  701  ;  39  Ann.  298. 


The  opinion  of  the  Court  was  delivered  by 

Berhudez,  C.  J.  This  is  a  suit  by  the  executors  of  Margjiret 
Haughery  against  tlie  defendants  as  sureties  on  the  bond  furnished  bj* 
Bernard  Klotz  as  liquidator  of  the  pjirtnersbip  once  existing  between 
him  and  her. 

The  defendants  filed  exceptions  which,  on  l>eing  overruled,  were 
followed  by  an  answer. 

After  hearing  evidence  and  argument,  the  District  Court,  however, 
sustained  the  exceptions,  and  without  passing  on  the  merits,  reiulered 
judgment  for  the  defendants,  from  which  the  plnintifts  appeal. 

The  record  discloses  the  following  salient  facts: 

Margaret  Haughery  and  Bernard  Klotz  were  jjartners  engagt^d  in  the 
bakery  business.  By  the  articles,  it  wjis  provided  that  in  tlie  event  of 
the  death  of  either,  the  survivor  would  wind  up  the  partnership  a^airs 
within  six  months. 

Margaret  Haughery  died  leaving  a  will  appointing  the  plaintiffs  the 
executors  thereof. 

At  the  expiration  of  the  six  months  following  her  death,  Klotz,  whc» 
had  retained  possession  of  the  partnership  property,  had  himself  aji- 
pointed  contradictorily  with  the  objecting  executors,  liqiiidat<)r  of  the 
concern,  giving  bond  for  $40,000,  with  the  defendants  as  sureties  thei*ein. 

On  appeal  by  the  executors  the  appointment  was  vacated,  *15  Ann.. 196. 

In  a  cross  suit,  thereafter  brought,  judgment  was  rendered  by  this 
Court  against  Klotz,  as  surviving  partner,  for  $;K),717  25,  ;J9  Ann.  639. 

This  judgment  remaining  unsatisfied  notwithstanding  due  demand,  the 
executors  instituted  the  present  action  against  the  sureties  on  the  Imnd, 
to  hold  them  responsible  for  Klotz'  maladministration  of  the  property  of 
the  concern  while  he  acted  as  liquidator,  and  his  failure  to  account  and 
indemnify. 

Viewing  the  bond  either  as  a  judicial  or  as  a  conventional  obligation, 
the  defendant*  contend  that  they  are  in  no  way  liable. 

They  say  that,  if  it  be  a  judicial  bond,  no  recovery  can  be  had  on  it 
from  them,  until  after  execution  against  their  principal  has  In^en  re- 
turned unsiitisfied,  and  that,  even  then,  the  bond  is  a  nullity,  because* 
there  was  no  law  authorizing  its  exaction  and  exe<'ution. 

They  further  insist  that  were  the  bond  not  considered  as  a  judicial 
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lx)i]d,  but  as  a  conventional  bond,  it  discloses  no  privity  between  the 
plain tifTs  and  themselves  j  that  its  consideration  failed  and  that  no  breach 
of  its  condition  was  shown. 

I. 

The  defendants'  contention  that  the  bond  sued  on  is  strictly  and  ex- 
clusively a  judicial  bond,  is  not  well  founded. 

Judicial  sureties  are  such  as  are  furnished  under  judicial  direction,  in 
the  absence  of  any  law. 

In  the  case  of  Whitehead,  3  Ann.  42,  the  surety  on  a  bond  given 
under  an  order  of  court  made  in  the  exercise  of  equity  powers,  for  the 
faithful  discharge  of  tlie  duties  of  one  appointed  receiver  of  a  partner- 
ship, in  which  no  succession  was  involved, — was  properly  declared  to  be 
judicial,  for,  there  was  no  law  requiring  such  surety. 

In  the  case  of  Walmsley,  31  Ann.  156,  in  which  the  surviving  partner, 
appointed  to  liquidate  the  partnership  once  existing  with  the  deceased, 
had  furnished  bond,  the  court  said  that  the  bond  was  an  ordinary  obli- 
gation, on  which  suit  could  be  brought  both  against  principal  and 
surety. 

The  court  could  more  appr<)priately  have  qualified  the  bond  an  ordi- 
nary leffal  bond,  for  there  wsis  laiv  authorizing  its  execution.  A  legal 
bond  is  that  which  is  required  by  law.  The  Code  discriminates  between 
persons  bound  by  Uar  and  persons  bound  by  jwhjment  to  give  a  surety. 
R.  C.  C.  3064. 

In  the  present  controversy,  the  bond  furnished  by  Klotz  as  liquidating 
partner,  was  given  in  furtherance  of  a  si>ecia]  provision  of  Imc,  which 
declares  that  the  sui-viving  pai-tner  aj^pointed  to  liquidate  a  partnership 
lietween  him  and  a  deceased  partner,  is  bound  to  give  security  to  the 
amount  of  one- fourth  over  and  above  the  estimated  value  of  the  portion 
coming  to  the  deceased  from  the  partnership  property,  a<*cordiug  to  the 
inveut<n-y.     R.  C.  C.  1139. 

It  is  curious  that  the  law  has  established  a  sort  of  parallel  between 
sureties  and  mortgages.  As  there  exist  conventional,  legal  and  judicial 
sureties,  so  there'  are  conventional,  legal  and  judicial  mortgages,  aris* 
ing  from  contract,  law  or  judgment,  producing  kindred  effects. 

Nevertheless  it  would  seem  that  the  Code  treats  of  legal  and  judicial 
sureties  as  though  they  belonged  to  tlie  same  class,  and  that  the  term 
judidal  has  been  applied  to  sureties  furnished  pursuant,  either  to  law  or 
to  judicial  decree. 

Be  this  as  it  may,  however,  it  cannot  be  perceived,  if  the  bond  sued 
on  Ik*  judicial  in  character  and  the  sureties  therein  judicial  sureties,  to 
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e.  The  indacemeut  of  the  suretieA  to  sign  the  bond  was  tlie  Hiipposed  exi8t<eiice  of  s 
valid  order  appointing  their  principal  liquidator  and  riHiniring  hitn  to  furnish  security. 
With  the  decision  that  there  was  no  such  order,  this  consideration  failed.  ('.  C.  Art.  1896, 
3035,  3038;  7  Ann.  539;  10  R.  543;  10  L.  328:  35  Ann.  596;  37  Ann.  701  -.  39  Ann.  298. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  by  the  executors  of  Margaret 
Haughery  against  the  defendants  as  sureties  on  tlie  bond  furnished  by 
Bernard  Klotz  as  liquidator  of  the  partnership  once  existing  between 
him  and  her. 

The  defendants  filed  exceptions  which,  on  l»eing  overruled,  were 
followed  by  an  answer. 

After  hearing  evidence  and  argument,  the  District  Court,  however, 
sustained  the  exceptions,  and  without  passing  on  the  merits,  rendered 
judgment  for  the  defendants,  from  which  the  plaintifts  appeal. 

The  record  discloses  the  following  salient  facts: 

Margaret  Haughery  and  Bernard  Klotz  were  i)artners  engaged  in  the 
bakery  business.  By  the  articles,  it  was  provided  that  in  the  event  of 
the  death  of  either,  the  survivor  would  wind  up  the  partiu»rship  affaii*s 
within  six  months. 

Margaret  Haughery  died  leaving  a  will  appointing  the  plaintiffs  the 
executors  thereof. 

At  the  expiration  of  the  six  months  following  her  death,  Klotz,  who 
had  retained  possession  of  the  partnership  jjropertj^,  had  himself  ap- 
pointed contradictorily  with  the  objecting  executors,  liquidator  of  the 
concern,  giving  bond  for  f  40,(X)0,  with  the  defendants  as  sui*eties  therein. 

On  appeal  by  the  executors  the  appointment  was  vacatc^d,  Ji5  Ann.  596. 

In  a  cross  suit,  thereaft<^r  brought,  judgment  was  rendered  by  this 
Court  against  Klotz,  as  surviving  partner,  for  $;K),717  25,  JJ9  Ann.  639. 

This  judgment  remaining  unsatisfied  notwithstanding  diUMlemand,  the 
executors  instituted  the  present  action  against  the  sureties  on  the  Ixnid, 
to  hold  them  responsible  for  Klotz'  maladministration  of  the  property  of 
the  concern  while  he  acted  as  liquidator,  and  his  failui-e  t^)  account  and 
indemnify. 

Viewing  the  bond  either  as  a  judicial  or  as  a  conventional  obligation, 
the  defendants  contend  that  they  are  in  no  way  liable. 

They  say  that,  if  it  be  a  judicial  bond,  no  recovery  can  be  had  on  it 
from  them,  until  after  execution  against  their  principal  has  been  i*e- 
tumed  unsatisfied,  and  that,  even  then,  the  bond  is  a  nullity,  because 
there  was  no  law  authorizing  its  exaction  and  execution. 

They  further  insist  that  were  the  bond  not  considered  as  a  judicial 
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bond,  but  as  a  conventional  bond,  it  discloses  no  privity  between  the 
plaintiffs  and  tlieniselves;  tliat  its  consideration  failed  and  tliat  no  breach 
of  its  condition  was  shown. 

1. 

The  dcfen<lants'  contention  that  the  bond  sued  on  is  strictly  and  ex- 
clusively a  judicial  bond,  is  not  well  founded. 

Judicial  sureties  are  such  as  are  furnished  under  judicial  direction,  in 
the  absence  of  any  law. 

In  the  cast*  of  Whitehead,  3  Ann.  42,  the  surety  on  a  bond  given 
under  an  order  of  court  made  in  the  exercise  of  equity  powers,  for  the 
faithful  discharge  t)f  the  duties  of  one  appointed  receiver  of  a  partner- 
ship, in  which  no  succession  was  involved, — was  properly  declared  to  be 
judicial,  for,  there  was  no  law  requiring  such  surety. 

In  the  caw*  of  Walmsley,  III  Ann.  156,  in  which  the  surviving  partner, 
apyminted  to  liquidate  the  partnership  once  existing  with  the  deceased, 
hail  furnished  liond,  the  court  ssiid  that  the  bond  was  an  ordinary  obli- 
gation, on  which  suit  could  l)e  brought  both  against  principal  and 
surety. 

The  court  could  more  appropriately  have  qualified  the  bond  an  ordi- 
nary lef/al  bond,  for  there  wjis  law  authorizing  its  execution.  A  legal 
iHJud  is  that  which  is  required  by  law.  The  Code  discriminates  between 
persons  bound  by  law  and  persons  bound  by  jiul/fntent  to  give  a  surety. 
R.  C.  C.  3064. 

In  the  present  controversy,  the  bond  furnished  by  Klotz  as  liquidating 
partner,  was  given  in  furtherance  of  a  special  provision  of  Uiw,  which 
declares  that  the  sur\iving  partner  appointed  to  liquidate  a  partnership 
lH»tweeu  him  and  a  deceased  partner,  is  bound  to  give  security  to  the 
amount  of  one-fourth  over  and  above  the  estimated  value  of  the  portion 
coming  to  the  deceased  from  the  partnership  property,  according  to  the 
inventory.     R.  C.  C.  1139. 

It  is  curious  that  the  law  has  established  a  sort  of  parallel  between 
sureties  and  mortgages.  As  there  exist  conventional,  legal  and  judicial 
Huretiei*,  so  there*  are  conventional,  legal  and  judicial  mortgages,  aris- 
ing from  contract,  law  or  judgment,  producing  kindred  effects. 

Nevertheh'ss  it  would  seem  that  the  Co<le  treats  of  legal  and  judicial 
sureties  as  though  they  belonged  to  the  same  class,  and  that  the  term 
jmlicial  has  been  applied  to  sureticH  furnished  pursuant,  either  to  law  or 
to  judicial  decree. 

Be  this  as  it  may,  however,  it  cannot  be  perceived,  if  the  bond  sued 
on  lie  judicial  in  character  and  the  sureties  therein  judicial  sureties,  to 
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the  boiid  sued  on  \va«  furnisliwl,  there  was  a  law  retiiiiring  tlie  giving  of 
the  bond,  and  the  court  has  tlie  jxiwer  and  it  was  its  duty,  to  require  it. 
R.  C.  C.  1139. 

In  the  case,  the  decision  of  whicli  is  invoked,  this  Court  did  not  hohl 
that  tliere  was  no  law  autliorizing  tlie  appointment  of  a  liquidator  to 
settle  the  partnership  in  \vhi<'li  a  deceased  was  concernel,  and  it  did  not 
decide  that  the  court  had  no  riglit  to  make  tlie  appointment,  in  a  proper 
case.  All  it  did  rule,  Avas  that  the  succession  of  Margaret  Haughery  was 
not  vacant  and  was  represented  by  testamentary  executors,  who  had  the 
right,  for  valid  reasons,  to  oppose  tlu»  appointnu^nt  of  a  liquidator,  and 
that,  as  the  six  months  following  the  death  had  expired,  within  which 
the  partnership  affairs  had  to  be  wound  up,  the  District  Court  had  erred 
in  making  the  appointment,  which,  couscHiuently  was  rescinded. 

This  judicial  dedaraticni  could  not  and  did  not  release  Klotz  from  the 
obligation  which  he  had  incurred  to  administer  and  account,  nor  could 
it,  nor  did  it,  discharge  the  sureties  from  responsibility.  The  bond 
which  Klotz  furnished  was  given  to  enable  him  to  ret^iin  and  obt^iiu 
possession  of  the  partnership  actual  and  eventual  account**,  for  the 
maladministration  of  which  he  has  been  judicially  held  liable. 

The  furnishing  ot  the  bond,  with  the  defendauts  as  sureties  on  it,  has 
accomplished  its  purpose  and  has  produced  Ic^gal  ett'ects,  the  benefit  of 
whicli  the  executors  can  demand,  although  the  appointment  wjis  an- 
nulled. This  is  not  one  of  the  cases  in  which  the  maxim:  (fnod  e4tt 
nullum,  nullum  producit  effevtmn,  applies.  To  all  rules,  there  are  exceji- 
tions  which  ccmfirm  them.     K.  C.  C.  11*20. 

The  law  is  indisputably  clear,  that  no  administrator  can  be  legiti- 
mately appointed  to  a  succession,  when  there  are  no  debts  to  pay,  when 
all  the  heirs  are  of  age  and  present,  when  they  acc-ept  it  uncondition- 
ally and  oppose  the  appointment  sought. 

Assuming  a  case  in  Avhich  an  application  of  that  sort  is  made  and 
granted,  in  which  the  party  appointed  ({ualities  and  gives  bond,  taking 
possession  of  the  succcssi(ui  assets,  notwithstanding  appeal  by  the  heirs, 
in  which  the  api>ointment  is  annulled,- -could  it  be  claimed  for  a  moment 
that  when  the  heii*8  would  denuind  possession  of  the  assets  from  the  ad- 
ministrator, who  would  fail  to  turn  them  over,  notwithstanding  judg- 
ment and  unavailing  steps  to  enforce  it,— the  sureties  could  shirk  all 
responsibility,  because  the  order  appointing  the  administrator  had  Im'cu 
annulled,  the  appointment  vacated  ami  the  bond  thereby  avoided? 

Surely  not,  simply  because,  although  the  court  improperly  exerciscMl 
its  discretion,  there  was  a  law  authorizing  the  app(»intment  in  a  proper 
case,  under  which  an  order  was  mad«»  by  which  the  appointee  possessed 
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liiniHelf  of  the  suceessiou  assets,  the  order  producing  legal  effects  until 
annulled.  R.  C.  C.  1120,  Succession  of  Altemus,  364;  Webb  vs.  Kellar, 
39  Ann.  66. 

It  would  be  monstrous  to  hold  otherwise.  The  case  certainly  would 
be  ditferent,  if,  although  the  bond  had  been  furnished,  the  appointed 
ailniiuistrator  had  taken  no  possession  of  the  assets  and  had  made  liim- 
self  in  no  manner  responsible  for  the  same. 

IV. 

Auotlun-  defence  st*t  up  by  the  defendants  is,  that  the  bond  was  fur- 
nished i)ayable  to  the  judges  of  the  Civil  District  Court;  that  the 
plaintiffs  are  not  parties  or  privies  to  it,  or  the  assignees  thereof. 

It  is  a  ready  answer  to  such  objection,  that  the  bond,  being  a  legal 
bond,  and  the  sureties  therein  being  letjal  sureties,  the  bond  should  be 
read  by  the  liglit  of  tlie  law  under  which  it  was  required  and  received. 

That  law  si)eciaUy  provides  that  the  liquidator  shall  furnish  bond  in 
favor  of  the  succession  representative  for  a  cei*tain  amount.  R.  C.  C. 
1138  et  Hvq. 

Under  the  well  settled  doctrine  that  were  a  bond  is  given  under  the 
authority  of  a  law,  whatever  is  included  in  the  bond  and  which  is  not 
required  by  the  law,  must  be  read  out  of  it,  and,  whatever  is  not  ex- 
pressed aiul  ought  to  have  bt^eu  incorporated,  must  be  read  as  if  inserted 
into  it,  it  follows  that  the  words  found  in  the  bond  by  which  it  is  made 
payable  to  the  Judyes  of  the  Civil  District  Court,  must  be  left  out,  and 
the  words  to  the  suctression  representatives,  must  be  deemed  as  em- 
bo<lied  in  their  place. 

By  reason  of  all  the  foregoing  views,  it  bec<mies  unnecessary  to  con- 
sider what  the  conseciuences  would  be  to  the  sureties,  were  the  bond, 
instead  of  being  wliat  it  is  found  to  bi»,  a  conventional  obligation. 

V. 

It  cannot  be  urged  that  tli*  consideration  of  the  bond  failed,  for,  the 
stipulated  condition  was  that  the  appointed  liiiuidntor  would  properly 
manage  the  property  entrusted  to  him,  account  therefor  and  otherwise 
discharge  the  functions  and  duties  incumbent  upon  him,  and  that,  on  his 
failure  U>  do  so,  the  sureties  would  make  good  his  default. 

It  was  not  only  the  appointment,  but  also  the  taking  of  possession, 
the  gestion  of  the  partnership  assets,  the  liquidation  of  the  concern,  and 
the  pn>per  accounting  for  the  sjime,  that  constituted  the  consideration 
of  the  l)ond. 

Sureties  have  never  l)een  permitted  to  escape  responsibility,  when  the 
bond,  which  they  signed,  had  served  as  an  instrument  for  obtaining 
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possession  of  property,  wliich  subsequently  Imd  not,  on  proper  demand, 
been  lawfully  accounted  for.  They  have  been  taught  that,  in  such 
cases,  signing  is  not  an  idle  or  vain  forniality. 

VI. 

Neitlier  can  it  \h*  claimed  that  there  was  no  breach  shown. 

The  judgment  by  which  Klotz  was  condemned  to  pay  a  large  sum  be- 
cause of  his  maladministration  and  failure  to  account  for  the  partner-  • 
ship  assets  in  liis  possession,  l>oth,  previous,  during  and  subsequent  to 
his  appointment,  and  liis  default  after  his  appointment  had  been  de- 
clared null  and  been  vacat<Hl,  to  settle  for  that  judgment,  are  prima  facie 
evidence,  to  a  certain  and  sutlicient  extent,  against  his  suretien  of  his 
delinquency,  to  justify  the  saying,  that  he  has  broken  his  contract  and 
his  sureties  are  responsible  with  him  and  in  his  place  eventually,  as  is 
written  and  promised  in  the  bond. 

VII. 

The  extent  of  that  liability  is  the  last  matter  to  be  considered. 

It  is  apparent  that  the  defendants  <*.annot  be  held  as  fully  as  Klotz 
was,  (29  Ann.  638)  for,  their  obligation,  towards  the  succession  of 
Margaret  Haughery,  are  to  be  measured  by  a  different  standard. 

Klotz  was  condemned  to  pay  for  the  value  of  all  the  partnershiji 
assets  which  were  in  his  possession  as  surviving  partner,  less  proi>er 
deductions,  as  it  appeared  that  certain  portions  thereof,  although  seem- 
ingly sold  at  public  auction,  under  judicial  authority,  had  been  adjudi- 
cated, for  his  account  and  benefit,  to  persons  interposed,  who,  after- 
wards transferred  their  osteuHible  title  to  the  same,  to  him  at  cost  pricxi. 

His  i)osition  as  liquidator  of  the  concern,  subscMiuently  annulled,  nmy 
well  be  assimilat<*d  to  that  of  a  succession  representative  where  official 
ticts  are  valid,  although,  on  appeal,  his  appointment  Ix*  annulled.  R. 
C.  C.  1120;  ;i2  Ann.  364;  :i9  Ann.  66. 

Whatever  was  acconifdiHhed  by  him  by  fraudulent  devices,  as  Ii<iuida- 
tor,  was  considered  as  illegal  and  as  producing  no  effect  to  exonerate 
hiiHy  for  the  reason,  that  no  third  i)erson  was  at  the  time  concerned  in 
the  litigation,  and  that  such  persons  could  be  shielded  by  the  authority 
in  furtherance  of  which  Klotz  was  acting. 

The  case  is  not  the  same  as  to  the  sureties,  who,  for  the  time  being, 
were  and  are  presumably  snch  persons. 

They  are  responsible,  under  the  law  and  the  terms  of  their  bond,  only 
for  a  proper  administration  by  Klotz,  as  licjuidator,  of  the  assets  of 
which  he  had  possession  in  that  capacity,  unless  they  or  either  of  them 
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be  shown  to  have  collusively  participated  in  a  dishonest  and  illegal  dis- 
position of  those  assets  by  their  principjil,  wliether  in  his  individual  or 
official  capacity. 

The  quantum  of  their  liability  was  not  i)a88ed  upon  by  the  District 
Judge,  owing  to  tlie  peculiar  decision  which  he  made  on  the  issues  pre- 
sented. 

To  arrive  at  a  correct  conclusion  on  that  subject,  would  require  an 
onerous  examination  of  intricate,  matters  which,  in  preference,  api>er- 
tiiins  to  the  tribunal  of  first  instance,  rather  tluin  to  a  court  having 
appellate  jurisdiction. 

Following  precedents  in  kindred  instances,  whatever  might  be  strictly 
our  authority  presently  to  investigate  and  adjudicate  upon  the  amount 
and  extent  of  the  respective  responsibility  of  the  sureties,  we  deem  it 
preferable  te  remand  the  case  to  the  lower  court,  primarily  to  ascertain 
the  same. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  reversed ;  and  it  is  now  ordered  and  adjudged,  that  the  exceptions 
tiled  by  tlie  defendants  be  overruled ;  and,  that  tlie  case  be  remanded  tt» 
the  lower  court,  te  be  further  proceeded  with  according  to  the  views 
*  herein  expressed  and  otherwise  according  to  law,  and  that  the  defend- 
ants pay  costs  of  api)eal,  and  that  those  of  the  lower  court  abide  the 
final  det^^rmination  of  the  suit. 


No.  10,275. 

The  Statk  of  Louisiana  vs.  The  Pittsbukg  and  Southern  Coal 

Company. 

Thf  Supn-iuf  Court  lias  uii)H'llHt<'  Juiirtdittitm  of  a  ta«e  Id  wliiili  tlu'  coiirttitiitionality  of  an 

iiii]}OHt  in  in  coiitoHtatioii,  invrtiwclive  of  t\w  amount  involved. 
Act  147  of  18MS  Ih  oonipulMoiy.  and  untU'r  itrt  pi-ovlniouH,  all  foal  boats  Hold  in  LuulMiana  niUHt 

be  f^augtMl  or  in8]>oetpd  by  (hi*  St-ut*'  tfaujjei-H  appointed  under  tlie  aet. 
The  title  of  the  act  eontaiuH  but  one  object,  aiul  the  Htatnte  does  not  violate  any  provisiouH  of 

the  State  ('ouMtitutiou. 
A  otatute  of  a  Stat*  requiring?   the  inrti»ection  of  a  coninuMlity  ho  &h  to  aui-ertain  and  aecuro 

a  proper  nicaaui'ement  ih  an  inspect  ion  law  within  the  meaning;  of  the  Constitution  of  the 

United  States. 
(^antity  in  aa  le<;itiuiatc  a  subject  of  inspection  as  <jvality. 
Act  147  of  1888  is  not  a  ivi^ilation  of  commerce,  nor  does  it  lay  an  in)i>OHt  duty  within  the 

meaning  of  the  Constitution  of  the  United  States. 
The  term  impost,  sw  used  in  that  clause  of  the  Ctuistitution  whi<*h  says  that  "  no  State  shall 

lay  any  imposts  or  dutic^s  on  imports  or  erportt/'  does  not  relVr  to  articles  imjwrted  from 

another  State,  but  only  to  articles  import<Ml  from  foreif^i  countries  into  the  United  States. 

8  Wftl.  123. 
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APPEAL  fiom  the  First  City  Court  of  New  Orleans. 
rrieCj  J. 


Walter  IT,  Ro(iers^  Attorney  General,  and  W..  W.  Vance,  for  Plaintiff 
and  Intervenor,  Ajipellants. 


Baifne,  Denegre  tt  Bayne  for  Defendant  and  Appellee : 

Wlu>ro  Miuro  m'«  two  defeii»ej4  to  a  »uit  iu  a  jiiHtico'H  court,  one  iuvitlving  a  <iiiefttion 
of  fact,  and  a  «i'Coim1  a  coiiHtitutioiml  qiif-stioii,  aud  the  caHe  goes  oft  ou  the  queHtiou  of 
fa<'t,  no  a]>pi'al  lies  to  tlie  Supreme  Court. 

A  suit  brought  to  recover  a  penalty  imposed  l\»r  uon-observauee  of  the  State  inspection 
lawH  (conceding  for  the  preHent  the  qncHtiou  of  inspectiou)  does  not  involve  the  conalitii* 
tionality  or  legality  cd"  any  tax.  toll  or  impost  whatt^ver.  or  of  any  fine,  forfeiture  or  pen- 
alty imposed  by  a  municipal  corporation,  atul  therefore  no  appeal  lies  iu  such  a  ca»e  from 
a  city  court  Ui  the  Supreme  Court.  Barry,  Inspector,  vs.  Gamier,  31  Ann.  831. 
Act  U7  of  1888.  known  as  the  "Coal  (tauge  Law."  does  not  pi-ovide  for  compulsory' 
gauging.  It  only  requires  gauging  to  be  done  by  State  gangers  when  either  buyer  or 
seller  requires  it.  The  hiw  is  intended  to  confer  a  benefit,  not  levy  a  couipulsorj'  and 
odious  ta^,  where  neither  purchaser  nor  seller  nniuires  or  desires  the  services  of  a 
ganger. 

If  Act  147  of  1888  is  intendeil  to  provide  compulsory  gauging  of  coal  and  coke  boats  it  is 
untum.stitutioual — first,  becau.so  it  violates  Article  46  of  the  Constitution,  being  a  local  or* 
special  law.  i-egulating  not  only  the  tnide  in  coal,  but  the  tra<le  in  coal  when  sold  in  coal 
boat^i:  second,  because  it  violates  arti<'le  1,  section  8,  paragraph  3  of  the  Constitution  of 
tin*  T^nittMl  States,  being  a  regulation  of  interstate  commerce.  Henderson  vs.  Mayor,  92 
V.  S.  268 ;  K.  R.  Co.  vs.  Uusen.  95  i:.  S.  470;  IJowmau  vs.  R.  R.  Co.,  125  U.  S. 

W,  S,  Benedict  and  //.  C.  Caffe  on  the  same  wide. 


TJie  opinion  of  the  Court  was  delivered  by 

Pocn6,  J.  This  is  a  proceeding  t4>  enforce  a  penalty  for  the  alleged 
violation  of  Act  147  of  1888,  entitled,  "An  act  for  the  appointment  of 
two  coal  and  coke  boat  gangers,  to  tix  tlieir  compensation,  and  to  define 
their  duties." 

The  charge  is  thjit  tlie  defen<lant  <'orporati<Mi  soMahoat  of  coal  whicli 
had  not  been  gjiuged  as  reijuired  by  the  statute,  and  the  penalty  is 
claimed  under  the  cMghth  section  of  the  act,  which  reads  as  follows: 

**  No  boat  load  of  coal  or  coke  sliall  be  sold  in  this  city  or  State  until 
it  has  been  inspected  as  provitled  for  in  this  act.  And  an\'  person  who 
shall  sell  a  boat  load  of  (!oal  or  coke  tliat  has  not  been  gauged,  as  afore- 
said, shall  b(»  liable  to  a  penalty  of  fifty  ($50)  dollars  for  each  boat 
or  barge  so  sold,  to  be  recovered,  without  costs  of  suit,  in  any  court  of 
conipet(4it  jurisdiction,  for  the  benefit  of  the  Charity  Hospit^il  of  New 
Orleans." 
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The  defense  is  subatan  daily : 

1.  A  denial  that  the  law  ha«  heon  violated;  followed  by  an  averment 
that  the  boat  load  of  coal  had  Ih»<mi  piuged  in  accordance  with  the  pro- 
visions of  the  statute,  to  the  satisfaction  of  the  purchaser,  by  a  coni- 
I)etent  ganger  employed  by  the  waller,  and  tliat  the  employment  of  the 
State  gangers  is  not  made  compulsory  by  tlie  statute. 

2.  That,  if  the  act  can  be  construed  as  meaning  that  the  emidoynient 
of  the  State  gangers  is  compulsory,  the  legislation  is  violative  of  Articles 
1,  6,  29  and  46  of  the  Constitution  of  the  State  of  Louisiana,  and  of  the 
first  and  second  clauses  of  Section  10  of  Article  1  of  the  Fifth  Amend- 
ment; of  Section  I  of  the  Fourteenth  Amendment,  and  of  the  third 
clause  of  Section  8  of  Article  1  of  the  (Constitution  of  the  Uniti^d  SUites. 

The  judgment  below  was  in  favor  of  the  defendant  and  the  StaU^ 
appeals. 

The  suggestion  of  apptOlec's  coun^:el,  tliat  the  case  is  not  within  our 
jurisdiction,  is  not  well  founded. 

The  main  resistance  to  the  act  is  tluit  **  it  lays  an  impost  or  duty 
on  goods,  not  the  product  of  the  St4ite  of  L(»uisiana,  but  of  a  sister 
State,  wliich  is  not  necessary  for  the  execution  of  any  inspection  law," 
and  that  as  such  it  violat<»s  (piite  an  array  of  articles  of  the  Constitu- 
tions of  Louisiana  and  of  the  TiiitcMl  States. 

The  case,  therefore,  inesents  an  issue  involving  the  constitutionality 
or  legality  of  an  impost,  within  the  meaning  of  Article  8!  of  the  Consti- 
tution, which  provides  that  in  siu*h  <'ases  the  jurisdiction  of  this  court 
attaches  as  well  to  the  facts  as  to  the  law. 

The  authorities  quoted  on  this  point  by  ai»pellee's  counsel  are  deci- 
sions of  cases  originating  under  the  ('onstitutlon  of  1868,  which  differed 
III  this  particular  from  the  present  Constitution,  and  they  are  all 
answered  by  the  decision  of  this  court  in  the  cas«*  of  the  Corporation  of 
Minden  vs.  Silverstein  et  al.,  'M\  Ann.  912.  In  that  case  the  court  found 
the  law  in  favor  of  the  corporation  as  affecting  the  legality  of  the  fine, 
and  decided  the  facts  in  favor  of  the  defendants. 

In  taking  jurisdiction  of  tlie  facts,  the  court  said :  *^  The  feature  of 
the  cause  which  grants  to  this  court  jurisdicticm  over  the  legal  cpiestion 
involved,  also  vests  it  with  jurisdiction  over  the  facts.  That  element  of 
juris<liction,  wjiich  was  left  in  some  doul)t  by  the  Constitution  of  18  )8, 
hjis  Iwen  materially  <*bu-i<lj;ted  by  tlie  provision  <ni  this  subject  in  the 
present  Constituticni,  which  reads:  *  In  such  cases  the  appeal  on  the 
law  and  the  fact  shall  be  directly  from  the  court  in  which  the  CHse 
originated  to  the  Supreme  Court/ '' 
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Hence  it  follows  that  we  liave,  and  that  we  must  exercise,  jurisdiction 
over  this  case,  in  both  brandies  of  the  defense. 

The  judgment  of  the  City  Court  is  i)redicated  on  the  conclusion  that 
the  employment  of  the  State  gangers  is  not  compulsory  under  the 
statute,  and  that,  therefore,  the  law  was  not  violated  by  the  defendant 
corporation  in  having  the  coal  measured  by  its  own  ganger,  who  had 
followed  the  requirements  of  the  act  as  to  the  mode  of  measurement. 

Our  examination  of  the  case  has  led  us  to  a  different  conclusion. 

The  act  is  very  inartistically  worded,  and  appears  to  have  been  very 
carelessly  and  loosely  <lniwn,  hence  it  is  not  surprising  to  note  the  mul- 
tifarious constructions  to  which  it  has  already  been  subjected. 

It  consists  of  nine  sections,  which  are  substantially  as  follows : 

1.  The  first  section  provides  for  the  mode  of  appointment  of  two 
gangers,  and  direct*  that  their  offices  shall  be  kept  in  the  City  of  New 
Orleans. 

2.  The  second  section  regulates  their  bonds. 

»'}.  The  third  section  nuikes  it  their  duty,  when  called  upon  for  that 
purpose,  to  gauge  any  coal  or  coke  boat  or  barge  in  the  port  of  New  Or- 
leans or  the  State  of  Louisiana. 

4.  Tlie  fourth  section  reguhites  the  mode  of  gauging,  and  decides  what 
a  busliel  shall  consist  of  in  measurement. 

5.  The  fifth  section  nnikes  it  the  duty  of  the  gangers,  or  either,  to  re- 
spond i)romptly  to  any  call  made  for  their  or  either  of  their  services, 
and  prescribes  the  style  of  (certificates  which  they  must  furnish. 

6.  The  sixth  sec^tion  fixes  the  fees  for  gauging  and  regauging,  and  re- 
(piires  the  seller  to  pay  the  same. 

7.  The  seventh  section  reads :  "  The  purchaser  of  any  boat  or  barge 
of  conl  or  coke  shall  have  the  privilege  of  calling  upon  the  said  gauger 
or  gangers  to  regauge  boats  in  all  cases  where  the  original  gauge  is  not 
satisfactory,  and  such  regauge  shall  be  adopted  as  the  conect  measure. 
If  the  original  gauge  shall  be  found  to  be  correct,  then  the  purchaser 
shall  pay  the  tee  for  regauging;  but  if  the  regauge  shows  a  less  meas- 
ure, then  the  seller  shall  pay  the  fee." 

8.  The  eighth  section  contains  the  penal  clause  of  the  act  and  has 
been  transcribed  in  the  first  part  of  this  opinion. 

9.  The  ninth  section  fixes  the  term  of  office  of  the  gangers  at  four 
years,  and  provides  that  the  act  shall  take  effect  fi-oai  and  after  its 
passage. 

From  our  ccuistruction  of  the  act  it  appears  that  its  true  intent 
and  purpose  is  to  secure  a  uniform  measurement  of  all  boats  or  barges 
of  coal  or  coke  which  are  sold  in  this  State,  and  to  require  that  said 
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measareineut  is  to  be  made  by  two  State  officers  to  l)e  appointed  for 
that  purpose,  whose  certificates  shall  be  proof  that  the  required  measure- 
ment has  been  made,  as  well  as  of  the  ((uantity  of  coal  or  coke  contained  in 
each  boat  or  barge,  and  whose  fees  for  such  services  are  to  be  paid 
by  the  seller,  except  in  cases  of  regauging,  when  the  measure  is  found 
correct,  in  which  cases  the  fees  shall  be  paid  by  the  purchaser. 

Hence  it  is  clear  to  our  minds  that  the  sale  in  the  State  of  any 
boat  load  of  coal  or  barge  which  has  not  been  in8i)ected  and  measured 
by  the  State  gangers  is  unlawful,  and  subjects  the  seller  to  the  payment 
of  a  fine  or  penalty  of  fifty  dollars  for  each  boat  or  barge  so  sold. 

The  provisions  of  Section  3,  which  are  held  up  as  justifying  the  con- 
tention that  the  gauging  by  the  State  gangers  is  optional  with  the  seller, 
means,  according  to  our  construction,  that  the  State  gangers  shall  he 
compelled  to  measure  boats  of  toal,  not  only  in  the  port  of  New 
Orleans,  where  their  ofiices  are  situated,  but  that  the  measurement  must 
be  made,  if  required,  in  any  other  part  of  the  State,  and  Section  5  re- 
quires that  they  must  proceed  to  any  point  to  which  they  are  called,  for 
the  purpose  of  gauging  coal  boats,  without  unnecessary  delay. 

The  requirements  of  these  two  sections  may  compel  them  to  proceed 
for  the  purpose  of  measuring  coal  boats,  to  any  point  in  this  State,  on 
the  Mississippi  river,  from  the  Arkansas  line  tg  the  Gulf,  or  to  any  point 
on  any  water  course  in  the  State  on  which  a  boat  of  coal  can  be  floated. 

But  we  are  very  clear  in  the  conviction  that  neither  these  two  sections 
nor  any  other  provisions  of  the  act  can  be  reasonably  construed  as 
meaning  that  it  is  optional  to  dealers  in  coal  in  boats  or  barges  to  call  or 
not,  as  they  choose,  on  the  State  gangers  to  nu»asure  their  boat*  before 
they  sell  them. 

Such  a  construction  would  absolut^^ly  and  effectually  defeat  the 
primary  object  of  the  act  as  hereinabove  indicated,  and  such  a  conclu- 
fiion  would  obstruct,  instead  of  executing,  the  legislative  will  solemnly 
expressed. 

We,  therefore,  conclude,  and  we  hold,  that  the  employment  of  the 
8tat«  gangers  for  the  purpose  of  measuring  every  boat  or  barge  of  coal 
or  coke  sold  in  this  State  is  compulsory,  and  that  the  defendant  in  this 
ca»B  is  liable  for  the  penalty  inflicted  for  the  infrjiction  of  the  law, 
unless  it  be  violative  either  of  the  State  Constitution  or  of  that  of  the 
United  States. 

We  do  not  understand  that  on  appeal  the  defendant's  counsel  lay  any 
stress  on  the  application  of  Articles  1 ,  6  and  29  of  our  Constitution  to 
to  the  discussion  of  their  case.  But  if  they  do,  a  sufficient  answer  is 
thftt  the  two  articles  first  enunierakHl  have  no  earthly  connection  with 
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the  subject;  and  that  Ai-tich'  '29,  wliicli  reciuires  that  every  law  sliall  em- 
brace but  one  object,  and  that  shall  be  (expressed  in  the  title,  is  not 
violated  by  the  statute  under  discussion. 

The  contention  seems  to  be  tliat  the  act  eiubraces  several  objects.  In 
thus  arguing,  counsel  siniidy  and  unconsciously  confound  the  object  of  a 
law  with  the  means  of  carrying  out  that  object. 

The  object  of  the  law  is  the  appointment  of  two  coal  and  coke 
boat  gangers,  which  indicates  the  purpose  or  intention  of  having  coal 
and  coke  gauged.  Fxing  the  compension  of  the  gangers,  and  defining 
their  duties  are  the  means  of  carrying  out  the  object  of  the  law. 

It  is  next  contended  that  the  act  violates  the  paragraph  of  Article  46, 
which  prohibits  the  (General  Assembly  from  passing  any  local  or  si)e- 
cial  law;  ** regulating  labor,  trade,  manufacturing  or  agriculture." 

But  the  law  is  neither  h)cal  nor  spe<*ial,  and  is  intended  to  take  effect 
throughout  the  State  on  the  subject-matter  of  its  provisions.  Whenever 
the  Legislature  proposes  to  create  the  insi>ectors  of  calico,  thread 
or  shoes,  which  counsel  se<»m  so  s«M*iously  to  ilread,  their  case  will 
doubtless  receive  proper  judicial  attention. 

It  is  conceded,  in  argument,  that  there  would  be  no  complaint  if  the 
gauging  fees  were  not  exacted  of  the  sellers  of  coal,  and,  therefore,  this 
seems  to  be  tlie  U>cal  attack  which  it  is  desired  to  resist. 

We,  therefore,  hold  that  tlie  statute  is  not  hostile  to  any  provisions  of 
the  State  Constitution. 

The  grounds  of  nullity  charged  aigainst  tlie  statnt4'  as  violative  of  the 
Constitution  of  the  Unit<*d  States,  which  are  pressed  on  appeal,  are  that 
it  is  a  regulation  of  commen'e,  and  as  su<'h  antagonistic  to  paragi*aph  3 
of  Section  8  of  Article  1  of  tlie  Constitution,  which  vests  the  Congress 
of  the  United  States  with  the  exclusive  power  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States  and  with  the  Indian 
tribes;"  and  in  the  next  place  that  it  purports  to  lay  an  impost  or  duty 
on  coal,  not  produc<»d  iji  Louisiana,  but  in  a  sister  State,  which  is  not 
necessary  for  the  execution  of  an  inspection  law,  in  violation  of  para- 
graph 2,  Section  10  of  Article  1  of  the  Federal  Constitution,  which  forbids 
any  St^ite,  "without  the  consent  of  Congress,  to  lay  any  imposts 
or  duties  on  imports  or  exports,  exc<*pt  what  nmy  be  absolutely  neces 
sary  for  executing  its  inspection  laws." 

The  argument  made  on  these  tw(»  points  is  practically  answered  by 
the  consideration,  which  flows  from  the  very  text  of  the  statute,  that  it 
is  clearly  an  insi)ection  law,  and  that  the  State,  derives  no  profit  or 
revenue  from  its  enforcenu'nt,  as  the  charges   enacted  for   its  execu- 
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tion  enure  exclusively  to  the  gaugevs  or  iiiKpeotorR  as  their  fees  for  the 
services  rendered  in  the  inspection. 

It  is  not  contended  that  those  fees  are  excessive  or  unreasonable ;  on 
the  contrary,  it  is  in  proof  that  the  identical  fee,  $10,  for  inspecting  or 
measuring  a  coal  boat  is  the  compensation  allowed  by  the  defendant  to 
the  ganger  employed  by  itself  for  that  very  purpose. 

The  law  is  not  a  regulation  of  conmierce  in  any  sense  of  the  word ;  it 
requires  no  condition  on  any  one  for  the  right  of  bringing  coal  for  sale 
in  Louisiana,  either  from  a  sister  State  or  from  a  foreign  country ;  and 
much  less  does  it  seek  or  tend  to  prohiliit  the  introduction  of  that  com- 
modity into  the  State  from  any  other  part  of  the  world.  The  inhab- 
itants of  other  States  and  foreign  countries  may  bring  any  quantity 
of  coal  for  sale  on  our  markets,  and  no  power  in  the  State  can  prevent 
it  J  all  that  the  statute  under  discussion  purports  to  do  or  aims  to 
accomplish  is  to  protect  buyers  and  consumers  of  coal  sold  in  boats  and 
barges  against  fraud  in  weights  and  measurements.  And. it  appears 
from  the  record,  to  our  entire  satisfaction,  that  the  necessity  for  such  an 
inspection  was  urgent. 

It  is  in  proof  that  the  coal  thus  sold  was  bought  in  Pennsylvania, 
under  one  standard  of  measurement,  and  that  it  was  sold  in  Louisiana 
under  a  different  standard,  and  that  the  practical  result  was  that  what 
was  sold  here  for  100  barrels  of  coal  under  the  New  Orleans  standard 
of  measurement,  was,  in  truth,  and  represented  but  98  barrels  at  Pitts- 
burg and  other  coal  shipi)ing  points  in  Pennsylvania. 

Hence  it  is  patent  that  the  object  of  the  law  embraced  a  protec- 
tion which  the  State  owed  to  its  citizens,  and  that  the  purpose  could  not 
l>e  reached  through  any  other  channel  but  by  responsible  oftieers  of 
the  State,  directly  amenable  to  the  laws  of  the  land. 

It  is  error  to  suppose  that  a  law  regulating  the  manner  of  measuring 
or  weighing  a  commodity  on  the  market  is  not  an  inspection  law.  It  is 
well  settled  in  jurisprudence  that  quantity  is  as  legitimate  a  subject  of 
inspection  as  q^mliUj. 

And  the  right  of  enacting  inspection  laws  by  the  States  has  never  been 
questioned.  "  They  form  a  portion  of  that  immense  mass  of  legislation 
which  embi'aces  anything  within  the  territory  of  a  State,  not  surrendered 
to  a  general  government;  all  which  can  be  most  advantageously  exer- 
cised by  the  States  themselves."    Gibbons  vs.  Ogden,  9  Wheaton,  203. 

The  views  which  we  have  herein  announced,  both  as  to  the  nature 
and  scope  of  the  statute,  and  as  to  the  power  of  the  State  to  enact  and 
to  enforce  similar  legislation,  tind  san<.'tion  in  numerous  adjiulications 
by  man3' comi»  of  the  country,  dealing  with  laws  of  the  same  import, 
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wliicli  had  been  aABailed  on  constitutional  grounds,  subBtantially  similar 
to  those  whieli  have  been  invoked  in  the  present  discussion. 

Our  own  reports  furnish  three  cases  ])resenting  kindred  issues,  in 
which  tlie  same  views  prevailed.  State  vs.  Fosdick,  21  Ann.  256;  State 
vs.  Pleasants,  23  Ann.  :M9;   Clark  vs.  Hoard  of  Health,  .31)  Ann.  1351. 

The  first  two  of  these  cases  involved  the  alleged  nnconstitutionality 
of  hay  inspection  and  weighing  laws,  and  the  other  presented  a  similar 
resistance  to  a  coal  oil  inspection  and  measuring  law. 

In  each  of  those  cases  it  was  decided  that  the  law  was  not  a  regula- 
tion of  commerce,  or  an  impost  on  imports. 

As  far  back  as  the  year  1823,  tlie  highest  court  of  Soutli  Carolina  dis- 
posed of  a  contestation  involving  the  allegi»d  unconstitutionality  of  an 
ordinance  of  the  City  of  Charleston,  recjuiring  the  measurement  of  coals 
by  an  inspector.  It  was  there  held  that  the  ordinance  was  not  a  regula- 
tion of  commerce,  although  the  coal  souglir  to  l>t  measured  had  been 
imported  from  a  foreign  land. 

We  quote  from  that  learned  opinion  tlie  following  passage,  on  account 
of  its  peculiar  bearing  on  one  of  the  points  now  under  discussion : 

"  If  any  articles  imported  can  be  inspected,  I  cannot  undertake  to  de- 
cide that  coals  ought  not.  Quantity  as  well  as  quality  is  an  object  of 
inspection,  and  it  may  contribute  as  much  to  the  convenience  of  the 
citizens  of  this  place,  where  coals  are  used  very  generally  for  fuel, 
to  have  an  inspection  of  tliem,  as  of  beef,  or  pork,  or  bread  or  any  other 
article."  McCord's  Reports,  2  vol.,  p.  495,  Council  vs.  Rogers ;  see  also 
Stokes  vs.  New  York,  14  Wendell,  S7;  Yates  vs.  Milwaukee,  12  Wiscon- 
sin, (573. 

In  the  leading  case  of  Turner  vs.  State  of  Maryland,  107,  United 
States  Reports,  p.  38,  the  question  of  State  inspection  laws,  as  affected 
by  the  Constitution  of  the  United  States,  received  an  exliaustive  review 
in  an  elaborate  opinion  containing  x^^ry  useful  information  on  the 
subject. 

In  that  case  the  noted  Maryland  tobacco  laws  were  decided  to  be  con- 
stitutional.    It  was  then  lield  : 

"The  charge  for  outage,  under  the  proviso  of  said  section  41,  as  so 
amended  and  re-enacted,  is  an  inspection  duty,  within  the  meaning  of 
the  Constitution." 

"  Dispensing  with  an  opening  for  insp;'cti(m  of  the  hogsheails,  men- 
tioned in  said  proviso,  does  not,  in  view  of  the  other  provisions  of  the 
tobacco  inspection  statutes  of  Maryland,  deprive  those  statutes  of  the 
character  of  inspection  laws." 

In  that  case  the  court  said  :   "  Recognized  elements  of  insi)ection  laws 
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have  always  been  quality  of  the  article,  form,  capacity,  dimensions  and 
weight  of  package.  *  *  *  It  has  never  been  regarded  as  necessary, 
and  it  is  manifestly  not  necessary  that  all  of  these  elements  should  co- 
exist in  order  to  make  a  valid  inspection  law." 

All  the  foregoinff  considerations  in  this  opinion  are  predicated  on  the 
theory  that  the  coal,  which  is  the  primeval  object  of  this  contestation, 
is  imported  within  the  meaning  of  the  Constitution.  But  such  is  not  the 
cjwe ;  it  is  in  proof  that  it  all  comes  from  the  State  of  Pennsylvania. 
Now  the  Supreme  Court  of  the  United  States  ha*  decided  that,  "  the 
term  import,  as  used  in  that  clause  of  the  Constitution  which  says  that 
no  'State  shall  lay  any  imposts  or  duties  on  imports  or  exports '  does  not 
refer  to  articles  imported  from  another  State,  but  only  to  articles  im- 
ported from  foreign  countries  into  the  United  States."  Woodruff  vs. 
Parham,  8  Wallace  123. 

It  is  quite  clear  that  this  view  of  the  cane  is  of  itself  fatal  to  defend- 
ant's contention  on  the  question  of  imports. 

A  thorough  examination  of  the  questions  discussed  has  led  us  to  the 
conclusion  that  the  State  had  the  clear  constitutional  power  to  enact  the 
statute  in  contestation,  and  hence  it  must  be  enforced. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  it  is  now^  ordered  and  decreed  that  the  de- 
fendant be  condemned  to  pay  to  the  State  of  Louisiana  for  the  benefit 
of  the  Charity  Hospital  of  New  Orleans,  the  sum  of  fifty  dollars,  with 
costs  in  both  couits. 

On  Application  for  Rehearing. 

Fenner,  J.  Nothing  in  this  application  shakes  our  conviction  of  the 
correctness  ot  our  interpretation  of  the  statute  as  making  the  gauging 
of  coal  boats  and  barges,  before  sale,  compulsory.  We  may  remark, 
however,  that  the  act  applies  exclusively  to  sales  of  boat-loads  or  barge- 
loads  of  coal,  and  not  to  sales  of  a  particular  number  of  barrels  of  coal 
from  a  boat  or  barge.  Therefore,  the  suggestion  of  counsel  of  the 
hardship  of  having  to  pay  $10  for  the  privilege  of  selling  10  barrels  of 
coal  from  a  boat,  is  irrelevant  and  without  foundation. 

The  case  of  Turner  vs.  Maryland,  107  U.  S.  J38,  is  conclusive  on  the 
Federal  questions  involved,  except  in  one  respect,  viz :  in  that  case  the 
inspection  applied  to  tobacco  grown  in  Maryland  alone,  and  the  court 
concluded  its  opinion  by  saying :  "  We  must  not  be  understood  as  ex- 
pressing any  opinion  as  to  any  provisions  of  the  Maryland  laws  which 
refer  to  the  inspection  of  tobacco  grown  out  of  Maryland."  This  and 
other  clauses  of  the  opinion  reserve  the  question  as  to  whether  State 
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iiiBpection  laws  of  the  character  involved  in  that  and  in  tlie  present 
case,  not  essential  to  the  immediate  health  or  safety  of  the  inhabitantn, 
can  be  applied  to  articles  brought  from  one  State  into  anotlier  for  sale. 

Admitting  there  may  be  doubt  on  this  question,  we  deem  it  safest  Ui 
maintain  the  constitutionality  of  State  law  on  tlie  other  authorities 
quoted  by  us,  there  being  no  decision  of  tlie  Supreme  Court  of  the 
United  States  to  the  contrary. 

Rehearing  refused. 


No.  10,292. 
Jkan  Tessier  vs.  Octave  Roissel. 

Donations  xfUer  tfivos  are  subject  to  an  implied  resolutory  condition  to  the  effect  that  if.  at 
the  death  of  the  donor,  the  donation  shall  prove  Ut  bo  in  excess  of  the  disposable  portion 
OS  then  ascertained,  the  donation  will  then  be  resolved  to  the  extent  of  snch  excess. 
The  effect  of  the  accomplishment  of  this  reoolntory  condition  retroacts  to  the  date  of  the 
donation,  and  the  forced  heir  revendicat^^s  the  property  re^rdless  of  subsequent  aliena- 
tions by  the  donee  imd  fVee  ft*om  all  niort-^ages  or  incumbrances  placed  on  it  by  the  donee 
or  his  assigns. 

The  right  to  enforce  this  condition  belongs  to  the  forced  heirs  alone ;  and  is  personal  to 
them,  derived,  not  from  the  deceased,  but  directly  from  the  law. 

In  exercising  this  faculty  of  revendication  the  forced  heir  acts  in  his  own  right,  and  if  he 
has  accepted  the  succession  of  the  deceased  with  benefit  of  inventory,  he  cannot  bi" 
opposed  by  an  exception  founded  on  a  right  against  the  succession  of  the  dei^eaaed.  Hence 
he  is  not  bound  or  estopped  by  obligations  of  warranty,  which  the  deceased  may  have  in- 
curred, subsequently  to  the  donation,  towanis  purchasei-s  of  the  proyierty  unduly  donated. 
A  person  who  has  agreed  to  purchase  from  a  thiitl  )K>ssessor  property  which  has  been  thus 
donated,  while  the  donor  is  yet  living  and  having  legitimat4^  descendants  and  presumptive 
forced  heirs,  would  be  liable  to  eviction  by  the  latter  at  the  death  of  the  donor  under  the 
conditions  stated,  and  cannot  be  compelled  to  accept  so  perilous  a  title. 
Other  special  contentions  of  plaintiff  considered  and  overruled,  j 

Distinction  between  the  warranty  of  convention  sales  and  that   arising  under  judicial 
sales  referred  to. 


yy  PPEAL  from  the  Twenty-second  District  Court,  Parisli  of  St.  James. 
Duffelj  J. 


A 


Sims  &  PochS  for  Plaintiff  and  Appellant : 

1.  Guedry,  Jr.,  donated  atract  of  land  to  (ruedry,  Sr.,  in  1873 ;  in  1881  Ouedry,  Sr..  mortgaged 
the  property  to  secure  payment  of  a  debt  of  |12.00U  ackuowletiged  to  be  due  by  him  to  tbe 
donor  and  another ;  in  1883  the  donor  sueil  out  oxe<Mitory  process  against  the  mortgogeor 
(donee)  and  the  prdpeily  brought  at  judicial  sale  $18,000.  oue-half  of  which,  or  $9000. 
enured  to  the  donor  and  was  rcceiviHl  by  liiin.  In  1883  tlie  original  donor  purchased  the 
same  property,  jointly  with  others,  from  the  n<Ijudicnt-ee  at  the  HherilTs  sale  provok*«d  by 
him,  gave  his  solidary  obligation  for  entire  credit  portion  of  the  pi-ice  —  altout  $16,000  — 
and  Joined  in  granting  special  mortgage  and  vendor'.**  privih'ge  on  the  whole  property. 
Guodrj*,  Jr.,  with  co-ownei-s,  remaiued  in  poMK«'H»ion.  as  owner,  until  1887,  when,  under 
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fot-iH'liwure  li^Hiust  him  and  co-purchaMra,  plaintiff,  Jean  Teniiier,  became  adjudicatee  for 
IfiOOO.  leaving  $10,000  due  by  Guidry,  Jr.,  on  purchatte  price,  exclasive  of  intereat.  Defend- 
ant. KoiisHel,  agivcd  to  buy  from  Teaitier,  but  refused  to  accept  Hale  on  the  li^round  that  the 
dimation  from  Guidn-,  Jr.,  to  Guidry,  Sr.,  in  1873,  vitiated  the  title.  Teaaier's  contenti<.n 
18  that  the  8ubiKK]ueut  acta  of  donor  and  donee,  mutually*  concurring,  have  avoided  the 
original  donation  and  entirely  destroyed  its  effect,  so  as  to  place  it  beyond  the  reach  of 
any  eventual  demand  or  claim  of  the  beneficiary  heii-s  of  Guidry,  Jr.,  for  a  reduction  to 
Matiafy  their  legitime.    And  he  seeks  to  enforce  a  specific  performance. 

2.  Guidry.  Jr.,  is  clearly  bound  to  warrant  and  forever  defend  Tessier's  title.  His  heirs, 
whether  beneticiar>'  or  pure  and  simple,  are  in  like  manner  bound.  The  maxim :  "  Quern 
de  erictiane  trnet  actio,  etmdem  agenU^n,  repeUit  exetptio  "  is  applicAtivo  to  both  equally. 
I'othier.  Contrat  de  Vente,  Vol.  3,  No.  106.  p.  104,  No.  176,  p.  Ill ;  Troplong,  Vol.  1  (de  la 
Vente),  No.  448,  p.  585 ;  Marcwl^,  Vol.  6,  p.  272  and  275 ;  ibid  p.  265 ;  9  Kob.  3 ;  9  Ann. 
242;  13  Ann.  213;  C.  C.  Arts.  2008,  871,  2114,  1054,  1058,  885,  945. 

3.  The  obligations  incurred  by  (Tuidry,  Jr.,  in  accepting  the  morigage  in  1881,  in  procuring 
its  sale  in  1883.  in  purchasing  in  1H83  and  consenting  to  the  Judicial  sale  in  1887,  are 
solidary  and  indivisible—  they  embrace  the  whole  property.  Duranton,  p.  297,  No.  278 ;  9 
Kob.  3  :  9  Ann.  242  :  13  Ann.  213. 

4.  The  donor  and  donee  had  an  undoubte*!  right  to  engi*Hft  on  the  donation  any  onerous  con- 
dititins  which  might  have  been  inseried  in  the  original  act.  The  donor  might  have 
imposed  the  onerous  conditions  that  the  donee  should  pay  him  and  Valmont  Guidry 
$12,000  in  1882;  the  mortgage  for  that  amount  was  tantamount  to  and  in  effect  the  imposi- 
tion of  that  onerous  condition  in  the  act  of  donation.  It  was  a  perfectly  legal  act.  C.  C. 
1527,  1526,  1523. 

5.  The  situation  is  precisely  as  if  no  donation  had  ever  been  made.  A  mortgage  by  Guidr3% 
Sr.,  on  the  property  of  (ruidry,  Jr.,  with  the  concurrence  of  the  latter,  to  secure  a  debt 
due  Valmont  Gyidry  would  have  been  indisputably  legal,  and  the  sale  of  the  property 
under  the  morigage  to  satisf>'  Valmont's  claim  would  have  been  sufficient  to  alienate  it 
lieyond  the  possibility  or  hope  of  recall.    This  is  the  legal  effect  of  what  was  done. 

6.  Thei-e  is  no  law  or  authority,  so  far  as  we  have  been  able  to  discover  after  diligent  investi- 
gation, to  warrant  the  assumption  that  property  donated  gratuitously  becomes  absolutely 
''hots  de  commerce"  or  inalienable  by  and  through  the  donor  himself.  The  right  to 
stipulate  tlie  conventional  return  and  to  impose  ail  conditions  not  contrary  to  good  morals, 
utterly  explodes  so  flagrant  a  hert^sy. 

TcMsier  holds  through  (ruedr>',  Sr.,  by  legal  tntusfers  snbsiHiuent  to  the  act  of  donation  ;  his 
title  is  good  and  ought  to  be  so  doclaixHi  by  this  ('ouri. 


T.  J,  SemmcH  d-  Lef/end re  and  St,  Maurice  Berault  for  Defeudant  and 
Appellee : 

1.  Effect  of  the  benefit  of  inventory.  K.  C.  l\  lO.'vl,  1032,  105M.  2008,  1020,  1011,  1013.  3526. 
2161,  No.  4.  1423;  Mourlon.  Kepetititious,  vol.  2d,  pp.  147-8-9,  Nos.  289  to  294,  Paris  Edi- 
tion of  1881 ;  Gamier  Frferes ;  Marcad^,  vol.  3d,  pp.  178-9.  Nos.  255-6-7.    Paris  ed..  1859. 

2.  Beneficiar>'  heir  does  not  represent  the  person  of  the  deceased.  Article  945  applies  only 
U>  the  unconditional  heir.  2d  Mourlon,  p.  147,  No.  289,  et  aequente* ;  3d  Marcad6,  pp.  178- 
9-180,  Nos.  255-6-7  ;  Cox  vs.  Martin,  12  M.  364. 

3.  lieneficiaiy  heir,  f/uoad  claims,  in  his  own  right,  is  not  estopped  by  the  warranty  of  the 
deceased.  K.  C.  C.  1054;  Marcad6,  ibid.;  Mourlon,. ibid.;  Pothier,  Vente,  No.  174 ;  Cush- 
iiig's  Translation,  p.  108,  No.  175. 

The  maxim,  (ptein  de  eviction,  etc.,  does  not  apply  to  beneficiary  heirs.    The  case  of  Smith 
vs.  KUiott,  9  K.  p.  3,  and  others  cited  by  plaintiff,  apply  only  to  unconditional  heirs. 
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4.  No  warranty  in  forced  hhIob  on  exe<Mitiou,  Hiniply  riMniburoement  of  price,  none  in  dona- 
tions.   C.  P.  690-4,  711,  712.  714,  715;  R.  C.  (,'.  2820,  2021,  2Xi7,  2619. 

5.  Reduction  of  donations.    R.  C,  C  1.t02  to  1518. 

6.  Only  forced  heirs  can  sue  for  i-eduttion.  R.  ('.(!.  1504:  7  R.  429;  26  Ann.  416:  12  Ann. 
465;  12  R.  552;  3d  Maix-ade.    pp.  474-5,  IV,  Xo«.  .V«6-7-H. 

7.  Tlie  right  to  reduce  attaches  to  and  foHows  the  iinuiovabh*  (doiuit<Ml),  into  whatever 
hands  it  may  iiaas.  R.  C.  C.  1516,  1517,  1518.  1264-5.  1270,  1281 ;  3d  Marcadc,  pp.  504  to  509, 
Xos.  620  to  624,  bU. 

8.  The  propt»rty  reduced  is  bruu«fht  biu-k  to  the  succesHion  of  the  don«>r.  for  the  sole  b<*ne«t 
of  the  children  of  the  donor,  as  a  thing  duo  exclusively  to  them,  and  not  as  an  asset  of  the 
donor's  succession,  for  the  benefit  of  its  civditois.  R.  C.  ('.  1504.  1453.  1991.  1235;  7  R. 
429 ;  12  Ann.  465;  26  Ann.  416;  12  R.  552  ;  3d  Marcude,  pp.  474-5,  IV.  Xos.  586-7 ;  p.  476, 
Xos.  588-9. 

9.  The  reduction  and  return  ai-e  likened  to  collation  between  forced  heii-s,  and  subject  to  the 
same  rules.    R.  C  1235,  1506,  1516. 

To  determine  the  i-eiluction,  the  debts  are  deductiMl  <inly  fitini  the  assets  of  the  suc<"e«»ion. 
To  this  balance  of  assetH  is  tictitiouMly  added  the  donations.  3d  Marcade,  p]),  477-8,  No. 
590 ;  p.  474,  IV,  No.  580. 

10.  Excessive  donations  aix^  in  violation  of  a  ]>rohibitory  and  mandatory  law.  R.  ('.  C.  1943- 
4-5-8;  3d  Marcade.  pi>.  504-5,  Nos.  620-1. 

11.  Purely  gratuitous  donations  are  taken  Hul>ject  to  an  iniplieil  ivsolutor'^  condition -.  i.e., 
the  eventual  claims  of  the  fowed  heii-s  for  their  legitime  by  ^suit  for  reducti<m.  R.  C  <'. 
2045.  2020,  2022,  1502-;j,  2026.  1517,  1518. 


The  opinion  of  tlie  Court  was  delivtMed  hy 

Fenner,  J.  The  facts,  wliicli  are  undirtpiitetl,  present  tlie  foHowing 
CHse: 

In  187.%  Phihnnon  (iiiidrv,  Jr.,  made  a  p-atuitoiis  donation  inter  riroft 
of  a  tract  of  land  to  his  father,  Fhilomon  (4\iidry,  Sr. 

In  1881,  Giiidry,  Sr.,  being  indebted  to  his  two  sons,  Philoinon,  Jr., 
(the  donor)  and  Valinont  (iuidry,  gave  tlieni  a  special  nnntgage  on  the 
Banie  land. 

In  1883,  (Juidry,  Jr.,  and  others,  holding  the  notes  secured  by  this 
mortgage,  judicially  forecloscMl  the  sjime  an<l  caused  the  sale  «>f  the 
l>roperty. 

At  said  sale  the  property  wiis  adjiulicat<etl  Ut  J.  E.  Poche  for  $18,(KK). 

Subsequently  Poche  re-sold  the  property  to  P.  (tuidry,  Jr.,  Valmont 
Guidry  and  Jose^jh  Guidry,  jointly ;  the  tirst  two  acquiring  tive-twelfths 
each,  and  the  last,  two- twelfths.  The  piice  was  $20,(K)0,  of  which 
$'')925  was  in  cash,  an<l  the  remainder  in  note's  secured  by  special  mort- 
gage and  vendor's  i)rivilege. 

In  1887,  Jean  Tessier,  as  holder  of  the  last  mentioned  notes,  fore- 
closed his  mortgage,  and  at  the  judicial  sale,  the  propei-ty  was  atljiidi' 
cated  to  him,  and  he  is  the  j) resent  owner  thereof. 
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Pliilomon  Griiidry,  Sr.,  (the  orip^iiial  donee),  is  now  dead  and  left  no 
estate. 

Philomou  Gnidry,  Jr.,  (the  donor),  has  married  and  has  five  minor 
children. .   It  is  s^ulmitted  that  he  is,  at  this  time,  insolvent. 

In  February,  188S,  Jean  Tessier  and  Oct4ive  Roussel  entered  into  an 
agi'eenieut  by  which  tlie  tornier  agret^s  to  sell,  and  the  latter  to  buy,  the 
property  in  ([uestion  at  an  agreed  price. 

On  examining  the  title,  Roussel  refused  to  execute  the  agreement,  on 
the  ground  that  he  would  be  in  danger  of  eviction  by  reason  of  the 
eventual  claims  of  the  presumptive  forced  heirs,  the  minor  children  of 
P.  Guidry,  Jr.,  for  their  reserve  or  forced  portion,  which  would  be  en- 
titled to  satisftu'tion  out  of  said  property  at  the  death  of  their  father,  if 
lie  left  no  other  estate  adequate  to  settle  their  claim. 

The  present  action  is  brought  by  Tessier  to  <*ompel  Roussel  to  accept 
the  title  and  to  perform  his  agreement  to  buy. 

The  questi<m  x>»'t*R<^"ted  is  wliether  the  title  tendered  to  Roussel  is 
such  as  he  has  the  right  to  require  and  is  bound  to  accei)t. 

If  it  l>e  true  that,  at  the  death  of  Phihimon  Guidry,  Jr.,  his  surviving 
legitimate  descendants  and  forced  heirs  would  have  the  right  to  subject 
this  property  in  the  hands  of  Rousst*!  to  the  satisfaction  of  their  legiti- 
mate or  forced  x>«i*tiou,  and,  to  tlie  extent  necessary  for  that  purpose, 
to  revendicate  the  x>roperty,  it  is  obvious  that  tlie  title  tendered  is  ^ot 
one  which  a  purchaw^r  would  be  obliged  to  accept. 

The  law  of  Louisiana,  while  recognizing  the  right  of  every  man  to 
deal  with  his  ju'operty  as  he  <-hooses  so  far  as  onerous  dispositions  are 
concerned,  places  certain  restrictions  «>n  the  i>ower  of  gratuitous  dispo- 
sition, which  cannot  be  <lisregarded.  So  far  as  gratuitous  dispositions 
are  concerned,  the  law  <livides  the  estate  of  every  person  into  two  parts, 
of  which  one  is  calleil  the  dispoaahle  i)ortion,  of  which  he  may  dispose 
gratuitously  according  to  his  pleasure  ;  the  other  is  culled  the  reserve  or 
foreetl  portion,  of  which  he  is  not  permitted  to  dispose  gratuitously  to 
the  prejudice  of  his  legitiinat<»  des<*endants  or  ascendants,  to  whom  the 
law  refterres  it  and  forvcH  the  person  to  leave  it,  and  who  are,  therefore, 
called  forced  heirs. 

The  amount  of  the  res^'rve  or  forced  portion  is  determined  only  at  the 
death  of  the  de  eujm,  at  which  time  it  is  cah-ulated  upon  as  a  mass  com- 
posed of  the  extant  proi)erty  found  in  the  succession  after  deducting 
«lebtA,  and  of  the  proi)ei'ty  which  has  l>een  gratuitously  disposed  of 
during  his  life.  If  the  extant  property  does  not  suffice  to  satisfy  the  re- 
nerve  thus  ascertained,  the  forced  heirs  are  accorded  the  remedy  of  re- 
duction, by  which  they  may  revendicate  the  proi)erty  donated,  in  whose- 
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soever  hands  it  may  be  found,  and  subject  it,  to  the  extent  necessary,  to 
tlie  ssitisfactiou  of  their  claims. 

Every  donation,  however  and  whenever  made,  is,  therefore,  subject 
to  an  implied  resolutory  condition,  binding  on  the  parties  thereto  and 
their  privies,  to  tlie  effect  that  if,  at  the  death  of  the  donor,  he  shall 
leave  forced  heirs  and  the  donation  shall  prove  to  be  in  excess  of  the 
disposable  portion  as  then  ascertained,  the  donation  will  then  be  re- 
solved to  the  extent  of  such  excess. 

The  effect  of  the  accomplishment  of  tliis  condition  retro-acts  to  the 
date  of  the  donation,  and  ox)erates  its  revocation  or  dissolution  ab 
initio  to  the  extent  of  the  excess. 

Under  the  general  rule  that  no  one  can  convey  a  greater  title  than  he 
possesses  and  the  maxhn  :  rcHoluto  jure  (lantis,  resolvitur  jus  aecipientiSy 
the  forced  heirs  are  entitled  to  exercise  their  rights  upon  the  property, 
regardless  of  subse<iuent  alienations  by  the  donee  and  free  from  all 
mortgages  or  encumbrances  which  he  or  his  privies  or  assigns  may 
have  phiced  upon  it.  R.  C.  C.  1498  to  1501 ;  1502  to  1518  ;  2041,  2045, 
3301. 

The  only  sliield  which  the  law  gives  to  the  alienees  of  the  donee 
against  the  attack  of  the  forced  heirs  of  the  donor  is  found  in  the  pro- 
vision of  Article  1517,  which  provides  that  if  the  donee  be  solvent,  they 
shall  first  discuss  his  effects  before  resorting  to  his  alienees. 

But  the  admission  in  this  case  that  the  donee,  Philomon  Giudry,  Sr., 
has  already  died,  leaving  no  est^ite,  makes  tliis  protection  totally  in- 
eft'ectual. 

The  foregoing  resume  of  elementary  principles  makes  it  very  clear  that 
at  the  death  of  Philomon  Guidry,  Jr.,  in  his  present  state  of  admitted 
insolvency,  his  children  and  forced  heirs,  if  then  living,  would  have  the 
right  of  revendicating  this  property  in  the  hands  of  Roussel,  if  he 
should  complete  his  purchase,  to  the  extent  necessary  to  satisfy  their 
claim.«^,  unless  tlie  application  «)f  these  principles  is  barred  or  overcome 
by  othei*s  arising  out  of  tlie  peculiar  facts  of  this  case. 

We  have  given  very  serious  consideration  to  all  the  grounds  on  which 
the  learned  and  ingenious  counsel  for  plaintiff  bases  his  contention  that 
the  forced  heirs  \\\\\  be  forever  barred  from  asserting  their  rights  against 
this  property. 

1.  He  suggests  that,  by  reason  of  the  subsequent  dealings  between 
the  donor  and  the  donee,  there  has  been,  iu  eft'ect,  a  "  conventional  re- 
turn," which  is  prescribed  by  Article  1559  as  one  of  the  causes  by 
which  donations  are  revoked  or  dissolved.  It  is  evident  that  the  '*  con- 
ventional return  "  referred  to  in  this  article  is  that  which  had  been  pre- 
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ftcribed  and  defined  by  the  prior  Articles  1534  and  1535  of  the  Code, 
and  refers  to  a  stipulation  embodied  in  the  donation  itself.  Hence  this 
cause  of  revocation  has  no  application  whatever. 

2.  He  claims  that  the  effect  of  those  dealings  was  to  operate  a  con- 
ventional rescission  of  the  donation  by  mutual  consent  of  tlie  donor  and 
donee.  We  need  not  discuss  what  would  be  the  effect  of  such  a  con- 
ventional rescission  of  a  completely  executed  donation  ;  because  it  is 
clear  that  none  such  has  taken  phu-e  in  the  instant  case.  After  this 
property  wa«  donated,  the  donor  was  not  disabled  from  lending  money 
to  the  donee  and  fi*om  securing  it  by  taking  a  mortgage  upon  this,  or 
upon  any  other  property  of  the  donee.  The  taking  of  sucli  a  mortgage 
was  not  a  dissolution,  but  an  affirmance,  of  the  donation,  under  a  dis- 
tinct acknowledgment  of  the  donee's  ownership  which  was  the  essential 
prerequisite  to  his  right  to  mortgage  the  property.  Nor  could  his  pur- 
sait  of  the  specific  remedy  provided  by  law  for  the  enforcement  of  his 
mortgage  impress  upon  the  latter  any  quality  which  it  did  not  possess 
at  its  inception. 

3.  He  claims  that  the  subsequent  reacquisition  by  the  donor  of  the 
property,  even  by  onerous  title  and  for  a  full  consideration,  freed  it 
from  any  claims  of  the  forced  heirs  arising  from  the  donation.  Without 
holding  that  such  reacquisition  could  have  such  effect,  it  is  sufficient, 
for  the  purposes  of  this  case,  to  say  that  tlie  donor  never  reacquired 
but  five-twelfths  of  the  property,  and  the  liability  of  the  remaining 
seven- twelfths  to  the  pursuit  of  the  heirs  would  suffice  to  justify  the 
defendant  in  refusing  the  title. 

4.  We  confess  ourselves  unable  to  comprehend  the  process  of  reason- 
ing by  which  counsel  assifnilates  the  acceptance  of  a  mortgage  by  the 
donor  upon  the  property  given,  to  an  onerous  condition  inserted  in  the 
donation  itself,  the  non-performance  of  which,  under  Article  1567  C.  C, 
would  give  rise  to  an  action  to  rescind  the  donation.  An  action  to  re- 
scind this  donation  on  the  giouud  that  the  donee  had  failed  to  pay  a 
debt  which  he  had  subsequently  created  and  secured  by  mortgage  on 
the  property,  would  surely  have  no  foundation  to  rest  on  ;  and  it  suffi- 
ciently suggests  the  utter  untenability  of  counsel's  contention. 

5.  Finally,  it  is  claimed  the  obligations  of  warranty  imposed  on 
Pliilomon  Guidry,  Jr.,  as  the  eft'ect  of  the  judicial  sales  mad^  in  the 
suits  to  which  he  was  a  party,  will  forever  estop  even  his  forced  heirs 
from  assailing  the  title  of  the  purchasers  at  said  sales.  In  other  words, 
the  claim  is  that  if  the  forced  heirs  of  Guidry,  Jr.,  should  bring  their 
action  of  reduction  against  Roussel,  the  latter  could  rei)el  it  by  oppos- 
ing to  them  their  obligation  as  heirs  of  their  warrantor  to  protect  him 
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against  eviction,  under  tlie  maxim  :  "  Quern  ile  evictione  tenet  nefio,  eumdem 
agentem  repellit  exeeptio,'''' 

This  contention  might  be  sound  if  the  forced  lieirs  should  accept  the 
succession  of  Guidry,  Jr.,  purely  and  simply,  but,  by  operation  of  law, 
minor  heirs  accept  only  with  benefit  of  inventory,  and  ma^ior  heirs  have 
the  privilege  of  so  accepting,  which  thoy  would  undoubtedly  exercise 
in  the  case  anticipated. 

The  Code  expressly  declares :  "  The  eft'ect  of  benefit  of  inventory  is 
that  it  gives  the  heir  the  advantage :  1.  Of  being  discharged  from  the 
debts  of  the  succession  by  abandoning  all  the  elfects  to  the  creditors 
and  legatees ;  2.  Of  not  confounding  his  own  eflfcts  with  those  of  the 
succession."    Art.  1054,  1032,  1058. 

The  effect  of  such  acceptance  is  to  prevent  all  confusion  between  the 
rights  and  obligations  of  the  succession  and  those  appertaining  to  the 
heir. 

In  the  language  of  Bamhy  La-Cantiniere :  **  The  iwition  which  the 
beneficiary  heir  brings  against  a  third  person  in  hia  own  right  cannot  be 
paralyzed  by  an  exception  founded  on  a  right  against  the  deceased. 
Thus  the  beneficiary  heir  who  reveudicates  his  own  property  which  had 
been  unduly  sold  by  the  decea,<ted  cannot  be  repulsed  by  the  maxim, 
Qiiein  de  evietioitey  etc."  2  liaudry  La-Caiitiniere,  No.  204 ;  4  Toullier, 
No.  357  5  Pothier,  Vente,  No.  175 ;  2  Mourlon,  No.  '2S9 ;  3  Marcade,  Nos. 
255-6-7. 

The  same  princijile  undoubtedly  applies  to  the  action  of  reduction 
brought  by  the  forced  heir  to  revendicat<»  i)roperty  donated  by  the  de- 
ceased in  excess  of  the  forced  portion. 

This  right  of  action  is  not  derived  from  the  deceased.  The  deceased 
had  no  such  right.  His  donation  was  perfectly  binding  as  to  him. 
Neither  he,  nor  his  creditors,  nor  his  simple  heirs,  nor  any  person  suc- 
ceeding only  to  his  rights,  could  attack  it. 

The  right  of  reduction  is  conferred  directly  on  the  forced  heirs  by  the 
law,  as  one  personal  to  them,  which  ca-n  bt*  exercised  by  them  alone  and 
solely  for  their  own  benefit,  so  mu<'h  so  that  even  when  the  property  is 
revendiciited,  the  creditors  of  the  succession  have  no  claims  upon  it,  but 
it  passes  to  the  forced  heirs  free  from  all  succession  <lebts  and  charges. 
On  the  other  hand,  the  obligation  of  warranty  is  one  personal  to  the  de- 
ceased, binding  on  him  and  «m  his  succession,  and  like  all  other  obliga- 
tions, must  look  for  satisfaction  to  that  source  alone. 

The  beneficiary  heir  is  not  bound  by  it  beyond  the  value  of  the 
extant  succession  effects  and  may  discharge  himself  entiiely  by  simply 
almndoning  the  latter  to  the  creditors. 
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ThuH  it  has  been  held  that  where  the  donee  has  afterwards  sold  the 
tiling  given  to  a  third  person,  and  the  donor  has  expressly  intervened 
in  tlie  act  of  sale,  ratifying  it,  and  expressly  promising  for  himself  and 
liis  heirs  to  warrant  tlie  purchaser  against  eviction,  such  purchaser 
could  not  oppose  even  this  express  warranty  to  the  forced  heirs  in  their 
rtuit  for  reduction,     (-ass,  Journal  du  Palais,  1868,  p.  934. 

We,  tlierefore,  conclude  that  the  forced  heirs  accei)ting  under  benefit 
of  inventory,  bringing  their  action  of  reduction  in  their  own  right, 
would  not  be  estopped  or  hindered  by  any  warranty  of  their  ancestor 
wliich  wonhl  be  an  exception  founded  on  an  obligation  of  the  latter 
alone. 

This  obviates  the  necessity  of  examining  the  marked  distinctions  be- 
tween the  warranty  of  conventional  sales  and  that  arising  under  judi- 
cial sales.  The  latter,  as  regulated  by  the  codes,  can  hardly  be  con- 
sidered as  a  warranty  proper,  obligating  the  vendor  to  maintain  the 
title  of  his  vendee  but  simx)ly  imparts  an  obligation  to  restore  so  much 
of  the  price  as  has  enured  to  the  benetit  of  the  parties  to  the  sale  on  the 
equitable  doctrine  which  prohibits  them  from  enriching  themselves 
at  the  cost  of  their  neighbor.  It  seems  well  settled  they  are  not  bomid 
beyond  the  l)enefit  received.  Lambeth  vs.  Mayor,  6  La.  731  j  Cleary  vs. 
Mnny,  5  Kob.  248. 

Hence  the  claim  of  the  evicted  purchaser  against  Guidry,  Jr.,  would 
re.solve  itself  into  a  moneyed  <'laim  against  his  succession  to  be  satisfied 
like?  other  similar  debts. 

Of  course,  what  we  have  said  above  is  not  intended,  nor  will  it 
operate,  as  decisive  of  rights  between  the  plaintiff  and  the  forced  heirs 
in  any  case  which  may  hereafter  arise  between  them.  Such  case  may 
never  arise,  and,  if  it  should,  wUl  stand  upon  its  own  bottom  and  may 
Ik*,  varied  by  any  new  facts  or  considerations  which  may  be  then  pre- 
sented. The  issue  here  being  whether  the  title  tendered  is  such  good 
an<l  clear  title  as  tlie  defendant  is  bound  to  accept,  the  parties  having 
a^eccl  upon  the  fact«,  and  the  plaintift'  having  propounded  certain 
]>leaft  of  law  on  the  fact*  agreed,  as  sustaining  the  sufficiency  of  the 
title,  we  have  been  obliged  to  determine  the  validity  of  those  pleas  for 
tlie  purpose*,  of  this  issue  merely,  following  therein  the  precedents  of 
till**  court  down  to  a  very  recent  decision.  Jieer  vs.  Leonard,  40  Am.. ; 
Valentine  vs.  Hawley,  37  Ann.  303  j  Succ.  of  Dnpny,  33  Ann.  277  j 
Poiiti'liartrain  vs.  Durel,  <5  La.  481 ;  Rousseau  vs.  Tat<»,  6  Rob.  471  j 
Freret  vs.  Meux,  9  Rob.  414. 
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The  defendant  is  fully  juRtified  in  rofusincr  a  title  ftubject  to  such 
danger  of  eviction. 
Judgment  affirmed. 
[Mr.  Justice  Poch6  recuses  himsiOf.] 

On   AlTLICATION   FOR   REHEARING. 

Watkins,  J.  The  controversy  here  prosent^Hl,  and,  in  our  opinion, 
decided,  is  wliether  the  title  to  a  certain  valuable  sugar  plantation 
tendered  by  the  plaintiff,  was  and  is  such  an  one  as  the  defendant 
was  hound  to  accept  and  can  be  cx)mpelled  to  take. 

The  determination  of  this  question  involves  the  consideration  of  tlie 
eflfect  of  a  gratuitous  donation,  of  an  interest  in  the  land,  from  one 
Guidry,  Junior,  to  Guidry,  Senior,  the  effect  of  which  plaintiff  contends 
was  extinguished  by  confusion  resulting  from  the  donor's  re- acquisition 
of  the  title,  and  through  whom  it  passed  to  him  free  of  its  effect. 

Tlus  application  assigns  error  in  our  opinion  in  favor  of  the  defend- 
ant, in  two  particulars. 

One  is,  that  we  practically  held  that  property  was  inaUenahle  by  dona- 
tion, qtwad  the  issue,  present  and  future,  of  the  donor;  and  that,  con- 
ceding, arguendOy  the  correctness  of  such  a  rule,  there  are  exceptions 
thereto,  as  when,  by  subsequent  convej-ances  of  the  property,  the  donor 
becomes  the  assignee,  or  proprietor  thereof  by  a  new  title,  such  re-ac- 
quisition of  the  property  having  the  effoct  of  extinguishing  by  confusion 
the  right  of  resolution. 

Counsel  then  suggests  a  case  where  the  donor  at  his  death  is  the 
owner,  by  purchase,  of  the  property  which  had  been  theretofore  donated 
by  him,  and  propounds  this  query :  Would  his  heirs  have  a  right  of 
action  against  the  succession  for  the  resolution  of  the  donation  f 

We  cannot  perceive  any  difference  between  the  situation  of  the  title 
in  the  hands  of  the  original  donor  and  that  it  would  occupy  in  the 
hands  of  any  other  vendee  of  the  donee.  For  being  a  purchaser  from 
the  donee,  or  his  assign,  he  necessarily  paid  a  consideration  for  the 
property  and  received  a  new  titles  to  it.  He  then  further  suggests  a  case 
where  the  donee  has  first  reacquired  the  property  and  sold  it  again,  and 
propounds  this  query:  Would  the  heirs  of  the  donee  be  entitled  to  t4ike 
the  proceeds  of  the  sale,  and,  also,  have  the  right  of  resolution  ? 

That  they  would  have  the  right  of  resolution,  we  think,  is  clear,  but, 
whether  they  could  have  the  right  to  take  the  i>roc<HMls  of  the  sale,  at 
the  same  time — i.  e.  if  they  were  on  hand,  in  kind,  and  could  be  iden- 
{\{\^i\ — is  very  much  doubted. 

But,  we  take  it,  that  the  HuvretitiioH  of  the  donor  wouhl   occupy  the 
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precise  attitude  that  tlie  donor  did  in  life,  and  the  heirs  in  this  case,  as 
in  all  others,  would  have  the  right  of  determining  for  themselves 
whether  it  was  to  their  interest  to  accept  or  reject  it.  It  might  be  in- 
solvent, burdened  with  oneix>us  charges,  subjected  to  heavy  costs  and 
expenses  of  administration,  and  the  heirs  might  find  it  to  their  interest 
to  assert  their  righ^.  to  the  leffifhne  in  preference  to  accepting  the  succes- 
sion, and,  being  forced  heirs,  they  can  choose  which  course  they  will 
pursue. 

If  the  donor  cannot  divest  himself  of  his  property  by  gratuitous  title, 
to  the  prejmlice  of  the  UijiUnie  of  his  heirs,  we  fail  to  perceive  how  he 
could  eliminate  the  defect  from  his  title  by  purchasing  it  from  his  donee. 
And  shoidd  he  have  purchased  from  the  donee  arid  died,  how  could  his 
succession  possess  any  bett^^r  title  than  he  had  while  living  ?  It  could 
not. 

The  Code  declares  that  •*  inimovable  property  that  is  brought  into  the 
succession  through  the  effe<'t  of  reduction,  in  bioufjht  info  it  witlwut  any 
chanje  of  dettts  or  moriyntje  created  hy  the  donee.''''  R.  C.  C.  1515.  (The 
italics  are  our  own.) 

This  article  furnishes  a  complete  answer  to  the  counsel's  interroga- 
tories. Its  provisions  were  under  consideration,  and  enforced  in  the  case 
of  Carroll  vs.  Cockerham,  38th  Annual  j  see  pages  821  and  1822 ;  and 
the  ctwe  of  Hadden  vs.  Shepperd,  1  La.  506,  therein  cited. 

The  French  authorities  on  this  subject  are  equally  clear.  They  say 
the  right  to  demand  the  reduction  is  personal  to  the  forced  heirs, 
wJio  cannot  be,  from  that  standpoint,  considered  as  the  representatives 
of  the  deceased.  In  other  words,  the  forced  heir  is  invested,  in  what 
concerns  his  reserve,  with  a  right  which  is  proper  to  lura.  Hence 
he  cannot  be  bound  by  the  acts  of  his  author,  which  are  calculated 
Uy  affect  his  Icf/itime.  Demohmibe,  t.  19,  No.  208;  Laurent,  t.  12, 
No.  137. 

The  approval,  or  confirmation,  during  the  life  of  the  donor,  by 
his  children,  of  the  acts  which  work  prejudice  to  them,  is  no  estoppel  to 
a  suit  in  reduction,  brought  by  them  aft^jr  the  death  of  the  father. 
Toullier,  Vol.  5,  No.  163;  Troploug,  Vol.  2,  No.  938 ;  Doraalombe,  t.  19, 
No.  229  ;    Laurent,  t.  12,  No.  163 ;  Aubry  &  Ran,  V.  7,  No.  229,  Sec.  586. 

Tlie  right  of  the  heir  to  have  the  donated  property,  brought  back  into 
the  succession  of  the  donor,  free  from  debts  and  mortgages  created  by 
the  donee,  being  personal  to  the  heir,  and  not  an  incident  of  his  being  a 
representative  of  the  deceased,  it  is  altogether  unaffected  by  either  the 
iicts  of  the  author,  or  those  of  the  heir  dnriny  the  life  of  the  donor,  preju- 
dicial to  his  leyiiime. 
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Learned  counsel  of  the  applu'ant  submits  this  proposition,  viz  : 

Suppose  Guidry,  Sr.,  had  survived  Guidry,  Jr.,  and  that  at  the  time 
of  the  latter's  death,  the  mortgage  debt  on  the  donated  property  due 
liira,  had  amounted  to  $12,000.  Now,  according  to  the  theory  of  our 
learned  opponents,  the  representiitives  of  the  beneficiary  heirs  would 
proceed  first  to  foreclose  the  mortgage,  cause  the  property  mortgjiged  to 
be  sold,  reduce  to  possession  the  amount  of  the  debt,  add  the  same 
to  the  mass,  in  order  to  ascertain  the  disi>osable  portion,  and  that  being 
determined,  institute  the  resolutory  action  against  the  adjudkatee  of  the 
same  property  to  recover  the  anumnt  in  excess  of  the  disposable  qnanhnn. 
Such  proceedings  would  not  be  tolerated  for  a  mohient  in  a  court  of 
justice. 

Certainly  not,  as  our  argument  has  just  explained.  But  counsel  is  in 
error  in  his  conclusion  that  *'  there  could  be  no  possible  difference,  nor 
can  any  reasonable  distinction  be  made  between  the  foreclosure  of  the 
mortgage  by  the  donor  and  his  heirs,"  Jis  we  have  just  cited  authority  to 
show. 

The  other  particular  in  which  error  is  assigned,  in  our  ojiinion,  is  that 
the  articles  of  the  Code  upon  which  it  is  founded  do  not  have  any  ap- 
plication "  to  married  persons  having  no  cliildren  at  the  time  of  the 
donation." 

The  i>ortion  of  our  opinion  referred  to,  is  the  following,  viz : 

"  The  effect  of  the  accomplishment  of  this  condition  retroacts  to  the 
date  of  the  donation,  and  operates  its  revocation,  or  dissolution  ab  initio, 
to  the  extent  of  the  excess." 

On  this  subject  we  have  the  following  from  the  counsel's  brief,  viz  : 

"  The  following  are  the  principal  provisions  in  the  Civil  Code  relating 
to  the  disposable  portion : 

"*  Donations  inter  liros  or  mortia  crtw^a  cannot  exceed  two-thirds  of 
the  proi)erty,  if  the  disposer,  having  no  children,  leave  a  father,  mother, 
or  both.'    R.  C.  C.  Art.  1494. 

"  '  Where  there  are  no  legitinmte  des<*endant8,  and  in  case  of  the  pre- 
vious decease  of  the  father  and  mother,  donations  inter  vivos  and  mortis 
cau4m  may  be  made  to  the  whole  amount  of  the  property  of  the  disposer, 
saving  the  reservati<m  made  horeaft«»r.'     R.  C.  C.  Art.  149fi. 

"  *  The  donation  inter  vivos  shall,  in  no  case,  divest  the  donor  of  all  his 
property ;  he  must  reserve  to  himself  enough  for  subsistence  j  if  he  dws 
not  do  it,  the  donation  is  null  for  the  wliole.'     fbid.  Art.  1497. 

"  *  Any  disposal  of  property,  whether  inter  vivos  or  mortis  cansa,  ex- 
ce<*ding  the  qnantum  of  which  a  [)erson  may  h'ga I ly  dispose  to  thepiTJu- 


NEW  ORLEANS,  MAY,  1889.  485 

Teatiiur  vh.  RoubmoI. 

dice  of  the  forced  heirs,  is  not  null^  hut  only  reducible  to  that  quantum.^ 
Ibid.  Art.  1502. 

"  *  A  donation  inter  vivos  exceeding  the  disposable  ijtiantum,  retiiins  all 
its  effects  during  the  life  of  the  donor.'    Ibid.  Art.  1503. 

** '  The  donee  restores  the  fruits  of  what  exceeds  the  disposable  i)or- 
tion  only  from  the  day  of  the  donor'^s  decease,  if  the  demand  of  the  reduc- 
tion was  miide  within  the  year  j  otherwise  from  the  day  ot  the  demand.' 
Ibid.  Art.  1515. 

**^A11  of  the  above  written  Articles  w^ere  contained  in  the  Code  of 
1825,  and  are  reproduced  verbatim  in  the  Re\'i8ed  Civil  Code.'" 

The  contenticm  of  counsel  is  that  under  the  Code  of  1825,  the  dis- 
tinct provision  was  made  for  donations  by  persons  without  children, 
and  that  they  are  embraced  in  Articles  1556  to  1561,  of  that  Code, 
inclusive. 

Article  1556  provides  that  "all  donations  inter  vivos  made  by  persons 
having  neither  children,  nor  descendants,  actually  living  at  the  time  of 
the  donation  *  ♦  shall  be  considered  as  revoked  up  to  the  disposable 
portion  by  the  birth  of  children  of  the  donor  *  *  if  the  child  be  born 
since  the  donation.'*'*    (The  italics  are  ours.) 

Counsel's  contention  is  that  there  was  an  "  open'conflict "  between 
these  codal  provisions,  and  hence,  when,  in  1870,  the  Code  was  revised, 
the  articles  cited  were  omitted,  and  that  the  argument  to  be  deduced 
theretrom  is  that  a  donor,  who,  at  the  time,  1ms  no  children,  is  unre- 
stricted in  donations  he  may  make  during  the  period  of  time  he  may 
have  no  children.- 

This  proposition  is  readily  answered  by  the  terms  and  provisions  of 
the  following  Articles  of  the  Revised  Civil  Code,  viz : 

"  Donations  inter  vivos  or  mortis  causa  cannot  exceed  two  thirds  of  the 
property  of  the  disposer,  if  he  leaves  at  his  decease,  a  legitimate  child, 
etc."    Art.  1493. 

"  Donations  inter  vivos  or  mortis  causa  cannot  exceed  two-thirds  of  the 
property,  if  the  disposer,  having  no  children,  leave  a  father,  mother, 
et<^"    Art.  1494. 

*'  In  the  cases  prescribed  by  tlie  hist  tw^o  preceding  Articles,  the  heirs 
ai*e  called  forced  heirs,  because  the  donor  cannot  deprive  them  of  the 
portion  of  his  estate  reserved  for  than  by  law,  etc."    Art.  1495. 

All  of  these  Articles,  in  terms,  refer  to  the  time  of  the  donor's  decease, 
aiul  to  the  heirs  he  shall  leave  at  his  death,  as  controling  the  amount  of 
tlie  donation,  and  as  fixing  the  letjitime  of  the  heirs.  These  provisions  are 
iilcMitical  with  those  of  Articles  1480,  1481  and  1482  of  the  Code  of  1825. 
Such  being  the  case,  it  appears  to  us,  perfectly  clear,  that  Articles  1556 
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et  seq,  of  the  latter,  were  properly  dispensed  with  by  the  Legiehitun*, 
and  eliminated  from  the  Revised  Code.  Those  we  have  just  recit^^d, 
therefore,  contain,  in  effect,  a  similar,  if  not  the  same  restriction,  and 
fully  substantiate  and  support  our  opinions. 

We  have  given  this  question  most  careful  and  serious  ccmsidei-ation, 
and  it  has  only  served  to  strengthen  and  fortify  the  conclusions  reached 
in  our  original  opinion.  In  any  view  that  can  be  taken  of  it,  and  what- 
ever might  be  the  conclusion  w^e  should  reach  on  the  trial  of  the  rights 
of  the  heirs,  we  are  thoroughly  satisfied  that  it  raises  such  doubt  of  the 
validity  of  the  plaintiff's  title,  that  we  do  not  feel  authorized  to  pro- 
nounce it  perfect  and  untjuestionable,  and  compel  the  defendant  to 
accept  it. 

Rehearing  refused. 

Mr.  Justice  Poclie  recuses  himself. 


No.  10,236. 
Marie  C.  Chapron  et  al.  vs.  Henry  Chapron  et  als. 

Until  the  affiiira  of  a  snc^esaion  have  been  liqnidAt<Ml  and  ABccrtAined  by  a  flnal  acoouni 
duly  homologat^Hl,  showing  the  nut  balance  in  the  adniinlHtrator.s  handii.  tliort^^  ih  no 
proof,  such  as  a  surety  on  tlu»  a4lminiHtrator'H  bond  has  a  right  to  require,  of  a  breach  in 
the  condition  of  the  bond,  and  thiH  is  a  condition  pi-ecedent  to  judicia]  enforcement  of 
liability  against  a  surety.  « 

I  PPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  Jetterson. 
\     Ik'savi'on,  J. 


Gurleij  d*  McUeu  for  Phiintitt's  and  Ap]K*llauts: 

The  rule  that  an  administrator  cannot  be  «ue<i  personally  befiuv  he  it'iidern  his  Huul 
account  Is  not  invariable.  When*  the  administrator  has  Immmi  renmve^l  for  niahuhninistiii- 
ti«m  and  all  the  debt«  of  the  surcession  have  been  paid,  those  entitle<I  to  tlie  i-esidue  may 
sue  him  personnally  on  his  bond.  They  should  not  be  remitt<'d  to  a  suit  for  an  aeeuuut. 
Ford  vs.  Kittridge,  adm.^..  '28  Ann.,  p.  113. 

Whei-e  an  administnitor  flh-s  an  account,  which  he  swears  is  correct,  and  the  lurount 
shows  all  debts  of  tin*  succession  and  expenses  of  administration  to  have  Immmi  paid,  and 
he  asks  that  the  accouijt  be  homoh)gate<l  and  he  be  given  authority  to  distribute  the  fuiuls 
in  accordance  therewith,  and  the  account  i*>  homolooated.  so  far  as  not  opposed,  and  he  is 
removed  at  once  from  office  for  nuiladministration,  and  therefore  performs  no  act  of  ad- 
ministration thereafter,  the  nccount  is  tinal. 

Whei-e  a  fact  necessary  to  be  alleged  is  not  set  tiut  in  the  petition,  but  on  the  trial  of  ihe 
cause  is  proved  without  objection  by  defendants,  it  is  Xw\  late  to  tile  an  exception 
of  no  cause  of  action.  Evidence  H<imitted  without  objection  is  binding  on  all  the  parlien 
to  the  suit.     15  Ann.  304 ;  id.  389  :  17  Ann.  37 :  20  Ann.  241. 

And  so  the  plea  of  rts  judicata  conu'S  too  late  if  filed  after  the  jn-oof  without  objectiim  of 
facts  it  was  pleaditd  to  suppress.     (Same  authorities.) 
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Heiro  ftt  law  and  widows  in  community  are  not  bound  by  the  judgment  of  homologation 
of  an  administrator's  account,  unless  cited.  The  only  parties  bound  by  notice  published 
in  a  newspaper  are  creditors  and  legatees.  0  L.  225  ;  3  Ann.  3S3 ;  11  Ann.  412  ;  16  Ann. 
258  ;  12  Ann.  337 ;  13  Ann.  97 ;  32  Ann.  908. 


Rice  &  Armstromj  and  A,  E,  Billings  for  Defendants  and  Appellees: 

A  demand  for  a  moneyed  judgment  against  an  administrator  for  funds  alleged  to  have 
been  received  by  him  and  not  atxountod  for,  will  be  successfully  met  by  an  exception  of 
no  cause  of  action.  The  suit  should  bo  for  an  account,  not  for  a  moneye<l  judgment. 
Hodge's  Heirs  vs.  Durnford,  1  Mart.,  N.  S.,  126  ;  Flint  vs.  Wells,  4  La.,  537;  Succession  of 
Glover.  2  Ann.,  .809;  Tessier  vs.  Littoll.  28  Ann.  603;  Granger  vs.  Keid,  36  Ann.  886,  and 
cases  there  cited. 

Suit  cannot  be  instituted  against  the  surety  on  an  a<lministrator's  bond,  until  tho  neces- 
sary st«p8  have  been  taken  to  enforce  payment  from  the  principal.  C.  C.  Art.  3066 ; 
Pickett  vs.  Gilraan,  32  Ann.  391 ;  Galliard  vs.  Bordelon,  35  Ann.  391 :  Kov.  Stat.  Sees.  19, 
1476,  2354,  3715,  3724,  3857. 

On  the  facts;  The  record  shows  that  the  interest  of  the  minors,  in  the  items  sued  on,  has 
been  paid  to  the  plaintiff,  their  natural  tutrix,  in  cash. 

The  plaintiff's  evidence,  at  a  time  when  she  had  no  interest  to  testify  incorrectly,  that  the 
account  was  correct,  and  her  possession  of  the  not/O  mentioned  in  the  iiccount,  preclude 
her  denial  of  its  correctness,  without  allegations  of  fraud  or  error. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  is  a  direct  action  instituted  by  the  surviving 
widow  in  community,  and  natural  tutrix  of  the  minor  heirs  of  J. 
P.  Chapron,  deceased,  possessing  powers  of  administration,  against 
a  former  administrator  and  the  sureties  on  his  bond,  for  moneys  alleged 
to  have  been  collected  for  the  account  of  said  succession,  and  never  paid 
to  it«  representatives. 

Said  administrator  is  alleged  to  have  been  discharged  from  his  trust, 
at  the  suit  of  one  of  his  sureties,  for  acts  of  maladministration. 

The  defendants  filed,  in  the  first  instance,  an  excei)tiou  to  the  pre- 
maturity of  the  suit,  based  on  the  ground  that  no  final  account  of  the 
administrator's  gestion  had  been  filed,  andthis  having  been  overruled,  they 
filed  an  answer,  pleading  tlie  general  issue. 

After  the  trial  had  commenced,  and  the  greater  part  of  the  evidence 
had  been  introduced,  they  filed  an  exception  of  no  cause  of  action, 
which  seems  to  have  been  grounded,  also,  upon  the  absence  of  a  final 
account.  At  the  conclusion  of  tlie  administration  of  proof,  they  filed  a 
plea  of  res  judicata,  predicatcnl  upon  a  judgment  homologating  the 
account  of  the  administrator. 

In  effect,  defendants  pleaded  no  cause  of  action,  because  no  final 
account  was  ever  filed ;  and,  in  thp  alternative  they  plead  res  judicata  as 
to  the  plaintiffs'  demands,  if  the  account  filed  was  a  final  one. 
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The  judgment  Hnbsbiutially  overrules  the  pU^a  of  res  judicata^  sus- 
tains the  exception  of  no  cause  of  action,  and  disn)isses  plaintiffs'  suit ; 
and  they  have  appealed. 

The  simple  question  for  consideration  is,  whether  the  administrator 
had  filed  a  final  account  of  his  dealings  with  the  succession  he  repi-e- 
seuted. 

The  following  averment  is  found  in  plaintiffs'  pt^tition,  viz  : 

"  That  the  inventory  of  the  property  of  said  succession,  duly  approved 
and  homologated  by  this  court,  sliows,  besides  immovables,  the  follow- 
ing property  to  belong  to  said  suc<!ession,  viz:  $5273  15  in  the  hands  of 
J.  J.  Fernandez  in  New  Orleans  j  a  note  of  Agelie  Chapron  for  $1375, 
and  a  claim  against  her  for  $20().  That  all  of  said  property  was  com- 
munity propert>',  and  i>etitk)ner  was  and  is  entitled  to  one-half  thereof 
in  full  ownerehip,  and  to  the  possession  and  usufruct  of  the  other  half 
inherited  by  the  said  children,  as  heirs  aforesaid.  That  said  Henry 
Chapron,  as  administrator,  collected  said  sums  *  *  ♦  aggregating 
$(5848  15.  Tliait  said  Chapron  has  never  paid  said  moneys,  nor  any  part 
thereof,  to  said  succession,  or  to  petitioner,  but,  on  the  contrary,  in 
gross  violation  of  his  duties  as  such  julministrator,  has  wrongfully  and 
illegally  retained  said  moneys,  and  approi)riated  the  same  to  his  own 
individual  use." 

The  substance  of  tlu\se  averments  is,  that  the  administrator  received, 
and  converted  said  moneys  while  in  office,  and  failed  to  pay  over,  or 
a<;count  for  the  same,  on  liis  destitution. 

The  record  shows  tliat  the  administrator,  in  response  U^  a  rule  taken 
by  one  of  his  sureties,  tiled  an  account  of  his  a<lministratiou,  during  the 
years  1881,  1882,  1883  and  1884.  This  was  accompanied  by  a  memoran- 
dum, sliowing  the  total  amount  of  succcvssion  funds  administered  upon, 
but  the  acc(uint«  themselves  merely  make  a  resume  of  collections  and 
disbursements  during  the  pendency  of  the  administration.  They  do  not 
tappear,  or  purport  to  sliow  the  hahmcv  of  funds  in  the  hands  of  the  ad- 
ministrator, or  to  account  for  all  of  the  effects  of  tlie  succession  he  ad- 
ministered. 

Hence  neither  the  averments  of  the  petition,  nor  the  proof  adduced 
on  the  trial,  disclose  a  state  of  facts  on  which  a  tinal  settlement  can  be 
made,  or  a  final  judgment  renden^d. 

We  are  of  opinion  that  plaintiffs  have  mistaken  their  remedy.  Their 
proper  action  was  one  for  an  account. 

In  Lay  vs.  Succession  of  O'Neal,  27  Ann.  (543,  it  was  said:  '^We 
think  the  excei)tion  should  have  been  sustained.  Instead' of  following 
the  plain  jirovisions  of  Article  9!)8,  of  the  Code  of  Practice,  and  calling 
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upon  the  executrix  of  the  ilecea«e<l  to  file  an  acf ouut  of  the  tutorship  of 
O'Neal,  and  by  opposition  to  the  account  i-aised  issues  involving  its  cor- 
rectness, and  then  having  the  various  matters  in  contestation,  in  their 
regular  order,  diUy  and  regularly  proceeded  with  and  detennined,  and  the 
tutor's  liability,  if  any,  definitely  fixed  by  final  judgment  of  the  probate 
court,  the  plaintiffs  bring  this  suit  against  the  succession  of  O'Neal  for 
an  arbitrary  amount  which  tliey  ^x  themselves  as  the  indebt'Cdness  of 
the  tutor,  and  pray  judgment  for  that  sum.  *  *  We  regard  the  pro- 
ceeding in  this  case  as  irregular,  and  not  in  conformity  with  law,  and 
conclude  that  it  cannot  be  maintained." 

In  Gmnger  vs.  Reed,  36  Ann.  845,  suit  was  for  the  i*ecovery  from  a 
defunct  administrator  of  certain  funds  he  had  collected  and  retained, 
and  this  court  said  : 

"  This  considenition  fairly  illustrates  the  wisdom  of  the  rule  of  juris- 
prudence which  prescribes  that  in  such  cases  the  action  should  not  be 
for  a  moneyed  judgment  against  an  unfaithful  administrator,  but  it 
should  be  for  an  a<'count."  Galliard  vs.  Bordelon,  ;35  Ann.  390 ;  Pickett 
vs.  Gilmer,  32  Ann.  997. 

These  opinions  are  in  keeping  with  the  provisions  of  the  Civil  Code 
Revised  Statuti*s  and  previous  opinions. 

Until  the  affairs  of  the  succession  have  been  liiiuidated  and  ascer- 
tained by  a  final  acfount,  duly  homologated,  showing  the  net  balance  in 
the  hands  of  the  administrator,  there  is  no  proof,  such  as  the  surety  on 
the  administrator's  bond  has  a  right  to  require,  of  a  breach  having  In^en 
made  in  the  conditions  thereof,  which  is  a  condition  precedent  to  the 
judicial  enforcement  of  the  surety's  liability.  R.  C.  C.  3D6S;  Wilson  vs. 
Murrett,  6  R.  (JH;  Hodges  Heirs  vs.  Durnford,  1  N.  S.  126;  McMicken  vs. 
Millaudou,  2  La:  184 ;  Flint  vs.  Willis,  4  La.  537 ;  Philps  vs.  Sawyer,  7 
Ann.  551;    Tessier  vs.  Little,  2()  Ann.  603. 

Judgment  aftirmed. 


No.   10,305. 
Andkevv  Downey,  Syni>ic,  vs.  Siccession  of  John  Henderson. 

IVmaiidM  againiit  a  rtiiccoflttioii  wliii-h  are  of  long  standiD^;.  aud  wliiih  could  have  been  paid  in 
thf  lifetime  of  the  deceased  ai-**  not  ropanled  with  favor.  A  party  proHontlng  thi-iu  must 
to  oveit'ome  tho  pn'Huniiition  againHt  ihvni,  HUpport  thoni  with  ntroni;  and  ptwitive  tosti- 
mwuy.  Wlieif  a  jiariy  piVMentin)^;  Hurh  a  claim  wont  into  insolvoncy  and  wan  appointtnl 
syndic  diirinj;  tho  UrftinH'  of  tho  debtor  and  oniittiKl  to  place  the  claim  in  hia  Hcluilule  of 
amietM.  and  »ev«'ral  \can»  after  hin  death  siiwl  on  tho  claim,  and  |j;ave  no  natiflfactory 
account  of  the  omiHsio'i  Ut  place  the  «anie  on  bin  schedule,  it  will  rifpiire  "peculiarly 
Htnmji^  and  except ionally/'onclusive  tej*tiniony  '  to  rebut  the  unfavorable  ]>reHuniptiou 
enauing  from  the  doubt  and  uncoitaiuty  which  chroudrt  it. 
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AI*PEAL  from  the  Citil  District  Court  for  tlie  Parish  of  Orleans. 
King,  J. 


(rvo.  L,  Briijht  for  Plaintiff  and  Appellant. 


Samuel  L.  (tilmorc  for  Defendant  and  Appellee: 

A  biiililer's  account  for  labor  performed  and  material  funiinhtMl  on  job  work  in  au  open 
account  and  prescribed  by  three  years.    Article  3538.  C.  C 

Parol  evidence  is  inadmissible  to  pivve  any  acknowledpneut  of  a  debt  by  a  deccas(»d 
person  in  order  to  take  the  same  out  of  prescription.  Article  2278,  C.  C.  Parol  evidence 
is  inadmissible  to  prove  an  acknowledji^ineut  of  an  open  account  in  onler  to  tttke  the  same 
out  of  prescription.     Act  No.  78  of  1888. 

A  partnership,  formed  exclusively  for  manufacturing  puiiioses,  and  wherein  one  partner 
is  to  buy  for  his  ow^n  account  all  the  products  and  to  make  all  purchases,  is  not  a  commer- 
cial partnership,  and  the  admission  of  a  debt  by  one  partner  will  not  take  it  out  of 
prescription  as  to  the  other.    Aitides  2825  and  2872,  (I.  C. 

No  a-ckuow  ledgmeut  of  the  debt  herein  sued  on,  either  oral  or  written,  and  no  interrup- 
tion of  prescription,  is  shown  in  this  case. 

A  stale  demand  long  withheld  fnmi  prescription  <»r  pwsecutiou  until  he  against  whom  it  is 
preferretl  has  died,  is  reganled  with  disfavor.  It  must  be  established,  when  no  hindrance 
was  in  the  way.  with  more  than  reasonable  certainty.  The  unfavorable  presumption 
createtl  by  the  delay  can  be  removed  only  by  peculiarly  strong  aud  exceptionally  con 
elusive  testimony.  Wood  vs.  Egan,  39  Ann.  684;  Cutles  vs.  Collins,  37  Ann.  95;  Boden- 
luimer  vs.  Bodenheimer,  35  Ann.  1005;  Wilder  vs.  Franklin'*  Executor,  10  Ann.  279: 
Bouafftf?  vs.  Bonatle,  Manning's  Unrejjorted  Cases,  339. 

A  man's  own  declarations  on  the  face  of  a  judicial  i-econl  art*  th«;  highest  evidence  against 
him.    Delacroix  vs.  Prevost's  Executors,  6  M.  280. 


The  opinion  of  the  Court  was  delivxn'ed  by 

McEneky,  J.  In  the  year  1879,  during  his  lifetime,  John  Henderson 
etnphjyed  Andrew  Downey,  a  carpenter  and  builder,  to  constniet 
a  building  and  repair  another  on  property  owned  in  the  City  of  New 
Orleans  by  Henderson.  Itemized  accounts  showing  the  amount  of 
work  done  were  recorded.  In  188.S,  while  Henderson  was  alive,  Downey 
went  into  insolvency,  and  omitted  to  place  on  his  schedule  the  amount 
now  claimed  from  the  succession  of  Henderson.  Henderson  died  in  18S5. 
The  widow  John  Henderson,  natural  tutrix  of  the  several  heirs  of 
Henderson,  tiled  a  rule  on  Downey  to  have  the  inscription  of  the  lien 
for  labor  and  materials  which  he  had  recorded  erased  and  canceled.  In 
1887,  Downey  tiled  a  petition  in  his  insolvency  proceedings,  in  which  he 
had  been  appointed  syndic,  alh'ging  that  he  had  inadvertently  omitted 
to  place  the  claim  sued  on  in  his  scliedule  of  assets.  lie  brought  suit 
against  tlie  succession  of  Henderson  for  the  amount. 


NEW  ORLEANS,  MAY,  1889.  491 

SuuceHsioii  ol'  Bellande. 

Tlie  denmud  is  stule  and  was  long  held  from  presentation.  Hender- 
son was  solvent,  and  no  doubt  could  have  easily  paid  the  aniount. 
Presenting  the  claim  so  long  aft«r  liis  death  casts  suspicion  upon  it,  and 
an  unfavorable  presumption  is  created  by  the  delay.  Wood  vs.  Eagan, 
39  Ann.  p.  684. 

No  satisfactory  explanation  is  made  for  omitting  the  claim  from 
the  schedule  of  tlie  insolvent  Downey.  The  plaintiff's  claim  is  shrouded 
in  doubt  and  uncertainty,  and  tlie  evidence  in  the  record  is  not  of  that  . 
strong  and  positive  character  to  overcome  the  unfavorable  presumption 
created  by  the  long  delay  in  its  presentation  and  its  omission  from 
the  schedule  of  the  insolvent  Downey,  who  was  the  syndic  in  his 
insolvent  proceedings. 

It  is  unnecessary,  therefore,  to  consider  the  question  of  prescription. 

Judgment  affinned. 


No.  10,336. 
SrccEssioN  OF  Anna  Maria   Bellande.  4i  ^^j 

Tht'  Civil  Diritnct  Court  for  the  PariMli  of  Oi  leans  exeifiwu  a  blended  pi-obate  ami  general      }~  . 

oitliuary  JuriHdiction  and  haa  authority  to  pans  upon  questions  of  ownership  of  real  eHtato,        113    455 

when  raiH8<l  by  an  op)>OHltiou  to  an  account  involving  the  character  of  the  title  of  such 

projierty. 
An  opposition  filed  after  &u  ac<'ount  hiw  been  homologated,  as  far  ha  not  opposetl,  and  before 

final  Jud<piient,  and  which  simply  Joins  in  an  opi>osition  filed  before  such  homologation,  dftes 

not  come  too  late. 
Evidence  is  a<lmisHible  fi-om  a  sui-Aiving  hiisbantl  to  show  error  in  an  act  reciting  that  certain 

real  estate  was  acquiivd  by  his  wife  with  her  paraphernal  fupds  and  for  her  separat*^ 

benefit  and  advantage,  although  he  was  a  party  to  the  act. 
Evidence  is  likewise  admissible  from  him  to  show  that  the  ]>arapbemal  property  of  the  wife 

was  improved  by  the  community  and  th^t  the  value  of  the  improvement  is  common 

property. 
The  niliugsin  33  Ann.  and  in  40  Ann.  579  have  no  beaiing.  as  the  charge  of  eri-or  was  not 

mmle  then  as  it  is  in  this  case. 

APPEAL  from  the  Civil  District  C^iurt  for  the  Parish  of  Orleans. 
HouHioiu  J. 


A,  J.  Lewis  for  the  Administrator,  Appellant. 


II.  //.  Bryan  for  the  Opponents,  Appellees. 


The  opinion  of  the  Court  was  delivered  b^' 

4         Bermcdez,  C.J.     The  final  account  and  tjibleau  presentc^d  by  the" 
administrator  of  this  succession  and  who  is  the  surviving  husband  in 
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c-oinimiiiity  of  the  deceased,  is  ojipoyed  by  one  of  her  heirs,  ou  the 
ground,  tliat  the  rents  and  revenues  yielded  since  the  death  by  a  piece 
of  real  estate  whicli  was  the  paraplierual  i)roperty  of  the  wife,  liave 
been  accounted  for,  as  though  the  property  formed  part  of  tlie  coni- 
ninnitv. 

To  this  pretension,  the  husband  has  filed  defences  which  go  to  tlie 
junsdk'tion  of  the  court  to  try  the  issue  of  the  ownershiji  and  t4>  estab- 
lish that,  although  the  title  was  taken  in  the  wife's  name  with  the  re- 
cital that  the  purchase  was  made  for  herself,  her  heirs  and  assigns,  with 
her  own  separate  and  paraphernal  funds,  the  statemejit  was  made  iw 
evroVy  and  that  the  value  of  the  property  is  am  acquet  of  tlie  partnership 
aifairs. 

After  the  amount  had  been  homologated,  as  far  as  not  opposed,  cer- 
tain parties  intervened  «nd  joined  in  the  opposition  already  filed,  t*>  a 
certain  extent. 

Tlie  opposition,  is  levelled  at  other  iivms  of  tlie  account  and  wsis 
passed  upon  in  that  respect,  by  the  lower  court,  in  a  manner  which  does 
not  api)ear  to  be  an  object  of  complaint  in  this  court. 

On  the  trial,  the  husband  administrator  offered  to  introduce  i>roof  to 
show  the  alleged  error  in  the  recital  of  the  act  of  purchase ;  but  the 
court  refused  to  admit  any,  considenng  that  the  husband,  under  whose 
authority  the  purchase  and  investment  had  been  made,  was  estoi)ped 
from  contesting  its  contents. 

An  offer  was  also  made  to  show  that,  although  true  it  may  be  that 
the  naked  lot  was  accjuired  by  the  wife,  as  her  sepjirate  property,  the 
same  had  been  improved,  during  the  community,  by  the  putting  up  of 
buildings  upon  it,  which,  at  the  dissolution  of  the  community,  l>ecanie 
tlK5  property,  share  alike,  both  of  the  surviving  huslmnd  and  the  suc- 
cession or  heirs  of  the  deceased  wife  ;  but  the  court  declined  to  hear  the 
evidence  ou  the  same  ground. 

Bills  were  reserved  to  the  rulings  thus  made. 

I. 

There  can  be  no  doubt  that  the  court  had  jurisdiction  ratione  materia' 
of  the  matters  in  controversy,  wliether  it  acted  exclusively  as  a  prolmte 
court,  or  as  a  court  exercising  an  (U'dinary  and  general  jurisdiction,  pro- 
bate included. 

The  distinction  which  existed  formerly  between  the  jurisdiction  of 
probate  courts  and  civil  courts  of  ordinary  general  jurisdiction,  has Ik'CU 
obliterated  by  Art.  180  of  the  ('onstitution,  and  the  Civil  District  Court 
for  the  parish  of  Oilcans,  blending  both  jurisdictions,  had  the  right  to 
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hear  and  determine  the  issueR  presented,  regardless  of  the  fact  that, 
even  if  it  sat  as  a  probate  court  only,  it  would  nevertheless  have  sucli 
juiiwliction  ex  necessitate  in  the  instant  case. 

II. 

The  heirs  who  filed  an  opposition,  after  the  account  had  been  homol- 
ogated, as  far  as  not  opposed,  had  a  right  to  do  so,  for  tlie  plain  reason, 
that  their  sole  object  was  to  join  in  the  opposition  already  filed,  which, 
from  a  legal  standpoint,  impliedly  protected  them  as  effectually  as  if 
they  had  been  named  in  it.  This  supi>lemental  opposition  did  not 
therefore  come  too  late, 

III. 

However  true  it  may  be  that  a  husband,  under  whose  authority  a  \>ife 
acquires  property  with  the  recital  in  the  act  tluit  the  purchase  is  made 
by  her  with  her  separate  and  paraphernal  funds  and  for  her  exclusive 
benefit  and  advantage  and  that  of  her  heirs  and  assigns, — may  be,  as  a 
rule,  estopped  from  contesting  the  verity  of  the  st4itenu^,nt  and  the 
character  of  the  investment,  it  does  not  follow  that  he  must  necessarily 
be  shut  out  from  all  right  to  attack  the  act,  on  grounds  which  he  might 
have  urged  against  others  than  his  wife,  such  as  error,  violence  or  fraud. 

The  recital,  in  the  absence  of  a  denial  by  forced  heirs  or  creditors, 
operates  as  prima  facie  proof  in  favor  of  the  wife  and  her  heirs 
and  the  burden  is  upon  the  husband  opposing  on  proper  ground  to 
throw  the  door  open.     Burns  vs.  Thompson,  89  Ann.  377. 

The  rulings  in  35  Ann.  33  and  in  40  Ann.  579,  relied  cm,  have  no  bear- 
ing, as  no  charge  of  error  was  made  there  as  it  is  here. 

This  right  to  atta<!k  on  proper  charge,  the  husband  possesses  as  well 
<against  the  wife  and  her  heirs,  but  he  must  be  held  to  substantiate  it  by 
strong  legal  and  convincing  evidence. 

Granting  that  the  naked  lot  was  purchased  by  the  wife  as  her  prop- 
erty, it  cannot  be  irresistibly  claimed  that  the  buildings  said  to  have 
l)ecn  subsequeutly  put  upon  it,  have  not  been  erected  by  the  community 
and  that  their  value  does  not  form  part  of  its  assets.     See  39  Ann.  413. 

If  such  be  the  case,  the  surviving  husband  has  the  right  to  offer  valid 
proof  to  establish  the  fact  and  the  court  must  be  guided  accordingly. 

We  think  the  court  erred  in  refusing  the  evidence  offered  and  that 
the  bill  taken  to  its  ruling  is  well  founded. 

It  is,  therefore,  ordered  and  decreed  that  tli(>  judgment  appealed 
from,  as  far  as  it  effects  the  real  estate  and  improvements  in  question 
(No,  94  Fourth  Btn»et,  in  this  city),  be  reversed  j  that  the  exceptions  of 
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the  adiniuiBtrator  to  tlie  jurisdiction  of  tlie  court  and  to  the  opposition 
filed  after  the  partial  homologation  of  tlie  account,  be  overruled,  and 
that  the  case  be  remanded  to  the  lower  court  for  further  proceedings, 
according  to  the  views  herein  expressed  and  according  to  law  j  and  that, 
in  other  respects,  said  judgment  remain  undisturl>ed  ;  the  costs  of  ap- 
peal to  be  paid  by  appellees  and  the  other  costs  to  abide  the  linal  deter- 
mination of  the  opposition. 


No.  10,311. 
Heirs  of  Don  an  vs.  Robert  Murdock. 

An  evict eil  veudeo  of  property  under  a  defective  title,  the  nullity  of  which  is  apparent  froiii- 
au  innpection  of  the  title  itself,  will  not  be  conRtdered  as  a  poflnesgor  in  good  faith,  ao  an  t4i 
be  released  from  ac(M>unting  for  rents  and  revcuucM  during  his  poMAeaflion. 

Tnder  the  laws  of  Louisiana  the  essential  conditions  of  good  faith  in  a  ]M)sae8sor  under  a 
defective  title  are  that  he  was  ignorant  of  the  defects  which  vitiated  hia  title,  and  that  1h- 
had  .just  reamm  to  believe  that  he  was  acquiring  a  good  title. 

llence  those  defect**  must  have  reference  to  some  hidden  or  conceaI(*d  factw.  and  not  to  igiior 
ance  of  the  law  under  which  the  title  was  a  nullity. 

No  one  can  plead  ignorance  of  the  law  in  questions  of  ownership. 


410  A 
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PPEAL  from  the  Ninth  District  Court,  Parish  of  Tensas. 
Yovfiff,  J. 


Montgomertf  d'  EaiKMI  for  Plaintiffs  and  Appellants. 


rercy  Boherta,  Steele  d*  Da/fff  and  Reeves  cC  Snyder  for  Defendant  and 
Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Pocnife,  J.  This  is  a  petitory  action,  by  which  plaintiffs  claim  the 
ownership  of  one  undivided  half  of  a  plantation,  by  right  of  inheritance 
from  their  mother,  and  also  rents  and  revenues  for  the  siime  from  the 
year  1878,  inclusively. 

The  case  was  before  us  last  year,  and  it  was  remanded  for  the  purpose 
of  taking  evidence,  as  to  the  alleged  residence,  in  the  State  of  Missis- 
sippi, of  Daniel  J.  Dohan  and  wife,  the  father  and  mother  of  f^ome  of 
the  i>laintiffs,  in  the  year  1850,  at  the  time  of  their  purchase  of  the 
plantation  of  which  the  proiwrty  in  suit  for  ned  a  part.    40  Ann.  376. 

Plaintiffs  rest  their  title  on  the  fact  that  the  plantation  wa«  pureliased 
by  D.  J.  Dohan  and  wife,  jointly,  wiiile  they  were  resiilents  of  Miosis- 
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Aippi,  before  the  passage  of  tlie  Act  of  1852,  now  Article  2400  of  our 
Code,  under  the  provisions  of  which,  all  property  acquired  in  this  State 
•  by  non-resident  married  persons,  shall  be  subject  to  the  same  provisions 
of  law  which  regulate  the  community  of  acquets  and  gains  between 
citizens  of  this  State.  Hence  they  contend  that  Dohan  having  pre- 
viously alienated  the  other  half  of  said  property,  the  remaining  half  was 
owned  by  his  wife,  as  the  entire  plautiition  did  not  fall  in  the  com- 
munitj',  for  the  reason  that  there  was  no  C4)nimunity  between  the 
spouses  at  the  date  of  their  purchase. 

Defendant  held  the  property  in  dispute  under  a  title  to  him  from  D.  J. 
Dohan,  executed  in  July,  1878. 

But  in  amended  pleadings  filed  since  the  cause  was  remanded,  he 
formally  conceded  the  defects  of  his  title,  and  recognized  that  of  phun- 
tiffsj  and  pleading  the  good  faith  of  his  possession,  he  clainu'd  the  re- 
imbursement of  all  moneys  expended  for  taxes  and  for  improvements 
made  by  him  on  the  property  during  his  posssssion,  and  to  be  entitled 
to  rents  and  revenues. 

Under  those  issues  the  case  was  tried  lK*fore  a  jury  who  found  in 
favor  of  plaintiffs  on  the  question  of  title,  and  on  the  question  of  rents, 
since  the  institution  of  the  suit,  in  1885,  for  which  they  allowed  $6(K>  j 
and  they  allowed  credit  to  the  defendant  for  taxes  and  improvements  to 
the  amount  of  $2379  58,  striking  a  balance  in  his  favor  of  $1779  58. 
Plaintiffs  appeal  and  defendant  prays  for  an  increase  of  the  moneyed 
judgment  in  his  favor  to  $5^K)0. 

On  appeal  the  issue  is  restricted  to  the  defendant's  alleged  good  faith 
in  Ills  purchase  and  subseqiu^nt  possession. 

His  contention  is  that  he  had  just  reasons  t^  believe  that,  in  his  pur- 
chase from  Dohan,  he  w^as  acquiring  a  good  title,  by  virtue  of  an  act 
translative  of  property,  from  one  whom  he  then  believed  to  have  been 
the  true  owner  j  and  that  he  has  only  discovered  the  defects  of  his  title 
Rince  the  institution  of  this  suit,  and,  in  fact,  only  since  the  previous  trial 
of  the  cause. 

He  further  contends,  and  the  record  shows,  that  previous  to  his  pur- 
cliaf^,  he  had  his  vendor's  title  examined  by  able  and  eminent  counsel 
who  had  reported  that  the  title  was  perfect.     C.  C.  Articles  503,  3451. 

But  the  record  shows  that  the  defect  of  Dohan's  title  to  the  property 
in  Buit  was  apparent,  and  could  be  ascertained  by  an  inspection  of  the 
iu:t  under  which  he  claimed  ownership. 

On  it«  face,  and  in  clear  and  unambiguous  tenns,  the  act  purjiorted  to 
1k»  a  sale  t«"  Daniel  J.  Dohan  and  Rebecca  Dohan,  his  wife,  of  the 
(bounty  of  ClailK)nie  and   State   of   Mississippi.      Hence  it  was  clear 
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from   the   act  tliat  its  legal  effect   was    to    make    tlie  husband    and 

♦  his  wife  joint  owners  of  the  property,  which  even  under  own  laws  then 
existing,  did  not  l)e<vonie  the  property  of  a  conjugal  partnership  or 
community. 

It  is  onl3^  by  operation  of  Act  No.  292  of  1852  tliat  property  ac<|uired 
in  tins  State,  by  non-resident  married  jMjrsons,  wliether  t]ie  title  thereto 
be  in  the  name  of  either  the  husband  or  wife,  or  in  their  joint  names, 
became  subject  to  tlie  same  provisions  of  law  wliich  regulate  tlie  com- 
munity of  acquets  and  gains  between  citizens  of  this  State. 

Previous  to  that  legislation,  the  only  law  on  tlie  subject  was  contained 
in  Article  2369  (now  2«i99),  which  provides  that :  "  Every  marriage  con- 
tracted in  this  State,  superinduces  of  right  partnership  or  community 
of  acquets  and  gains,  if  there  be  no  stipulation  to  tlie  contrary  j''  and 
in  Article  2370  (now  2401),  which  reads  :  **  A  marriage  contracted  out 
of  this  State,  between  persons  who  afterwards  come  here  to  live,  is  also 
subjected  to  community  of  acquets,  with  respect  to  siu»h  jiroperty  as  is 

'  acquired  after  their  arrival,^^     (Italics  are  ours.) 

The  conjugal  partnership  thus  provided  for  is  exclusively  a  creature 
of  the  civil  law,  and  can  result  only  from  express  legislative  will  ,•  hence 
it  could  exist  only  under  circumstiinces  esp<'cially  provided  for.  Now  it 
is  quite  clear  that  the  circumstances  surrounding  the  purchase  b}'  Dohan 
and  wife  were  not  covered  by,  or  included  in,  either  of  the.  two  articles 
just  quoted.  At  the  date  of  the  purchase  they  were  not  residents 
or  citizens  of  this  State,  and  therefore  the  status  of  their  ownership 

\  could  not  be  subjected  to  our  laws  which  then  regulated  the  community 
of  ficquets  and  gains  between  citizens  of  this  State.  Hence  it  follows 
that  they  became  joint  owners,  for  one  undivided  half  each,  of  the 

^  property  now  in  siut;  and  that  the  portion  wliich  had  accrued  to  Dohan, 
having  been  previously  alienated  by  him,  the  remaining  undivided  half 
was  the  separat-e  proi)erty  of  his  wife,  at  the  time  that  he  executed 
a  sale  thereof  to  the  Defendant  Murdock. 

In  judicially  admitting  the  ownership  of  plaintiffs,  by  right  of  inherit- 
ance from  Rebecca  Dohan,  their  mother,  defendant  practically  but  un- 
equivocally admits  the  correctness  of  the  foregoing  considerations.  And 
as  they  flow  from  a  simple  application  of  the  law  to  the  condition  of 
things  apparent  on  the  face  of  the  titles  held  by  Dohan  and  wife,  it 
follows  that  the  error  which  defendant  sets  up  as  the  foundation  of  his 
good  faith  was  not  an  error  of  fact,  but  manifestly  and  exclusively 
an  eiTor  of  law.  It  was  doubtless  an  honest  error,  and  one  in  which  his 
counsel  very  naturally  fell,  under  the  law  as  it  existed  at  the  time  (in 
November,  1877)  that  he  made  the  examination  of  Dohan 's  title  ;   and 
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he  very  natunill.v  omitted  to  investigate  the  8fatn49  of  our  legislation  in 
1850,  a8  it  stood  at  the  time  that  the  Dolians  purchased,  but  it  was  never- 
theless a  palpable  error. 

Now,   under  our  jurisprudence,   the  principle  is   well   settled  that 
such  an  error  is  incompatible  with  good  faith  as  chaTact<?rizing  the  pos-  t 
session  of  an  evicte<l  ven<lee  of  immovable  property. 

The  essential  conditions  of  good  faith  which  our  law  contemplates  in 
the  purchaser  of  property  under  a  defective  title  are  that  he  had  just 
reason  to  believe  that  lie  would  possess  the  prop<ni:yras  master,  and  that   -^ 
he  was  ignorant  of  the  defects  of  the  title  which  he  was  acquiring. 

In  applying  the  plain  and  unambiguous  terms  of  our  law  to  the  state 
of  facts  which  were  disclosed  by  the  act  of  sale  to  Dohau  and  wife,  and 
which  were  of  recor<l,  the  defendant  was  warned  of  the  fact  that  Dohan 
was  not,  and  has  never  been,  the  owner  of  the  entire  tract  of  land  pur- 
chased by  him  and  his  wife  jointly  while  they  were  not  residents  of  this 
State  5  and  acts,  likewise  of  record,  also  informed  him  of  the  fact  that 
Dohan  had  previously  alienated  his  undivided  half  of  the  property  in 
question. 

The  defects  of  the  title  were  therefore  not  hidden  defects,  depending 
upon  the  acts,  or  within  the  exclusive  knowledge,  of  his  vendor  or  of  < 
other  persons  over  whom  he  had  no  control  j  but  the  defects  were 
within  the  gi*asp  of  his  own  mind,  and  the  nondiscovery  of  which,  at 
the  time,  simply  involved  him  in  an  error  of  the  law  which  governed  in 
the  premises. 

Article  503  of  the  Code,  on  which  he  relies,  says:  The  vendee 
"ceases  to  be  a  bona  fide  possessor  from  the  moment  that  these  defects 
are  made  Icnmcn  to  him  (italics  are  ours)  or  are  declared  to  him  by  a  suit 
instituted  for  the  recovery  of  the  thing  by  the  owner." 

Manifestly  the  defects  contemplated  by  the  law  are  not  defect*  flowing 
from  a  misapprehension  of  the  law,  either  by  the  vendor  as  to  the  title 
which  he  tenders,  or  by  the  vendee  in  accepting  the  same.  No  one  is 
supposed  to  be  ignorant  of  the  law.  They  must,  in  the  very  nature  of 
things,  be  defects  wliich  involve  a  misrepresented,  or  a  misunderstood, 
Atate  of  facts,  which  are  erroneously  iielieved  to  exist,  or  not  to  exist,  as 
the  case  may  be. 

In  FranQoise  vs.  Delaroude,  8  Martin,  619,  this  court  said : 

"  However  much  the  commentators  of  the  Koman  law  have  differed 
the  one  from  the  other,  and  the  same  person  from  himself  at  different 
]>eriods,  on  the  subject  of  mistakes  of  law,  they  seem  to  agree  in  this,  that 
juris  error  is  never  a  good  foundation  for  acquiring  property."  See  also 
Donaldson  vs.  Hull,  7  New  Series  112;  Lowry  vs.  Erwin,  6  Rob.  192; 
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Brashear  VS.  Dwight,  10  Ann.  646 ;   Bennett  vs.   Bennett,  12  Ann.  253; 
Walworth  vs.  Stevenson,  24  Ann.  251. 

In  the  case  of  Brasbear  vs.  Dwiglit,  the  court  treated  the  question  of 
error  of  law  in  the  following  language :  "  The  only  question  to  be  de- 
termined is,  whether  the  defendant  was  such  a  possessor  in  good  faith, 
as  released  him  from  the  obligation  t4)  account  for  the  fruit*  and  reve- 
nues received  by  him.  We  have  given  this  point  a  careftil  considera- 
tion, and  are  of  the  opinion  that  where  the  nullity  which  vitiates  the 
title  to  the  purchaser  is  apparent  from  the  inspection  of  the  title  itself, 
he  must  be  considered  a  purchaser  with  notice,  and  cannot,  therefore, 
shield  himself  under  the  provisions  of  Article  495  (now  503)  of  the  Civil 
Code." 

We  .tlierefore  conclude  that,  although  fully  impressed  with  the  con- 
viction that  the  defendant  was  morally  in  good  ftiith,  we  must  hold  that 
he  does  not  come  up  to  the  requirements  of  good  faith  according  to  law. 
Hence  he  must  be  held  accountable  for  rents  and  revenues  during  the 
ten  years  of  his  possession.  The  jury  have  fixed  the  rent*  at  $200  per 
annum,  and  our  examination  of  the  record  on  that  point  does  not  justify 
us  to  disturb  their  finding. 

In  brief,  plaintiffs'  counsel  concedes  the  right  of  the  defendant  to  be 
reimbursed  the  amounts  which  he  has  expended  for  taxes,  and  lor  the 
improvement  and  for  the  preservation  of  the  property  during  his  posses- 
sion. 

In  that  branch  of  the  case,  the  jury  fixed  the  amount  due  to  de- 
fendant at  $2379  58,  and  we  find  that  their  conclusion  is  supported  by 
the  preponderance  of  the  evidence. 

In  accordance  with  the  foregoing   views  the  account  between  the 
parties  will  therefore  stand  thus  : 
Amount  allowed  to  defendant  for  taxes  and  improvements  on 

the  property $2,379  58 

Amounts  due  by  him  for  rents  and  revenues 2,000  00 

Balance  in  his  favor $379  58 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
in  the  following  particulars :  1.  By  decreeing,  and  it  is  now  adjudged, 
that  the  defendant  was  not  a  possessor  in  good  faith,  and  that  he  be  held 
liable  for  rents  and  revenues  during  the  whole  time  of  his  possession, 
for  which  he  is  held  in  the  sum  of  $2000  00. 

2.  By  reducing  the  balance  in  favor  of  said  defendant,  as  the  excess 
of  his  claim  for  taxes  and  improvement  due  by  hin»  for  rents  and  reve- 
nues ft-om  $1779  58  to  $379  5S ; 
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And  it  is  ordered  that,  as  thus  amended,  said  judgment  be  affirmed,  at 
the  cost  of  defendant  and  appellee,  in  this  court. 

On  Application  for  Rehearing. 

Poch6,  J.  Now,  and  for  tlie  first  time,  counsel  for  the  defendant 
make  the  point,  that,  as  the  deed  which  he  obtained  from  Dohan  was 
translative  of  title,  and  showed  no  defects  on  the  face,  the  purchaser 
was  not  compelled  in  law,  under  the  rules  of  good  faith,  to  look  further,  < 
and  to  examine  the  deed  which  Dohan  had  acquired  from  his  vendor,  in 
which  alone  the  defects  which  have  vitiated  his  title  were  apparent. 

And  they  quote  numerous  authorities  which  go  to  support  the  doctrine 
which  they  contend  for  in  an  elaborate  and  very  able  brief. 

But  the  principle  has  no  application  to  the  facts  in  the  record  which 
have  no  direct  bearing  on  the  question  of  defendant's  alleged  good  faith 
in  his  purchase. 

As  stated  in  our  previous  opinion,  the  Code  provides  that  the  vendee 
"  ceases  to  be  a  botia  fide  possessor  from  the  moment  that  the  defects  ' 
are  made  known  to  him."  •  «  •  Conceding,  therefore,  that  in  this 
case  defendant's  good  faith  cannot  be  affected  by  defects  not  apparent 
on  the  face  of  the  deed  which  his  vendor  tendered  him,  and  that  he  was 
not  held  to  a  further  examination,  the  question  recurs  as  to  whether  he 
did  not  acquire  actual  knowledge  of  the  facts  which  vitiate  the  title 
which  he  thus  acquired,  either  by  an  actual  examination  of  his  vendor's  ' 
title-deed  or  in  some  other  mode. 

And  in  this  record  it  is  clearly  proven  that  such  an  examination  was 
actually  made,  and  tliat  the  error  under  which  defendant  and  the  attor- 
ney who  examined  the  titles  labored  was  one  of  law  and  not  of  fact, 
and  henc«  we  correctly  held  tliat  it  was  no  shield  to  him  in  support  of 
his  alleged  good  faith. 

The  written  opinion  of  the  attorney,  which  is  in  the  record,  recites 
the  very  title-deed  which  showed  the  defects. 

And  in  his  answer  to  plaintiffs'  first  petition  in  this  suit,  defendant 
specially  refers  to  the  sale  of  Harris  to  Dohan  and  wife,  of  date  Feb- 
ruary 2]st,  1850,  as  one  of  the  munuments  of  his  title,  with  detailed 
reference  to  the  deed  book  in  which  it  can  be  found. 

And  yet  in  his  amended  answer,  filed  nearly  three  years  later,  and 
subsequent  to  the  first  appeal  wldch  came  up  to  this  court,  he  claims  to 
have  but  recently  discovered  the  admitted  defects  of  his  title. 
But  in  that  answer  he  says : 

"  Defendant  admits  tliat,  at  the  time  D.  J.  Dohan  and  wife  acquired 
the  property  now  in  controversy,  tliey  were  residents  of  the  Stato  of 
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Mississippi;  and  that  Siiid  purchase  was  made  a  short  time  prior  to  the 
Act  of  1852,  making  property  acquire<l  by  non -resilient  married  persons 
subject  t.0  the  same  provisions,  as  to  tlie  ccmimuiiity  of  acquets  and 
gains  as  existed  between  citizens  of  this  State.  •  *  *  Defendant 
renews  the  allegations  of  his  original  answer  herein  and  still  avers  that 
he  is  a  possessor  in  good  faith,  that  at  the  time  of  his  purchase 
from  said  Dohan,  and  long  prior  thereto,  tlie  said  Dohan  had 
been  and  was  a  resident  of  this  parisli  of  Tensas,  and  this 
defendant  believed,  and  was  advised,  that  the  property  in  controversy 
was  the  community  property,  and  he  was  not  aware  of  any  exception  to 
the  general  rule  which  would  deprive  said  Dohan  as  head  and  master  of 
the  community,  of  tlie  authority  to  s<»Il  this  property  and  convey  iierfect 
title  tliereto." 

This  quotation  describes  better  than  we  could,  the  nature  of  the  error 
under  which  defendant  labored  until  the  last  trial  of  this  suit. 

It  actually  breathes  the  honest  confession  that  it  was  simply  an  error 
of  law,  and  of  itself  it  fully  warrants  our  previous  conclusions  on  this 
point. 

It  therefore  follows  that  we  had  committed  no  error,  and  that  our 
decree  must  remain  undisturlw  d. 

Rehearing  refused. 


No.  10,211. 

60  108  Mrs.  William  Carey,  Widow  and  Titrix,  vs.  T.  J.  Sellers  &  Co. 

'  61  1017 

21    iuj|>  1.    To  maiutain  an  action  by  a  HiTvaut  aa:a!nHt  amanter  for  an  ii^nry  f-eKulting;  from  ilefoc- 


108      8n  tive  buildings,  preinim'8  or  applianr**8.  two  eleniont*  nmst  concur,  viz:    Fault,  or  know  1- 

lOoi  tHlge  on  the  part  of  the  niastor;   inncH'«*!irp  of  fault  or  ignorance  of  the  dan>;er  on  th€»  part 

*o     Stt^  ^^  *^®  sen'aut. 

I     2.     However  gross  the  fault  of  the  master  in  subjecting  the  servant  to  risk  from  such  cansos. 
191      ^i  yet  when  the  servant  knows  the  defects  and  danger,  and  Htill  knowingly  and  without 

J  protest,  consents  to  incur  the  risk  to  which  he  is  exjiosed  thereby,  he  is  deem«Mi  to  assume 

such  risk  and  to  waive  any  claim  for  dnmageM  against  the  master  for  injurj*  resulting 
therefrom. 

3.  Held  that  the  evidence  establishes  knowledge  by  the  sen'ant  of  the  dangerous  ilef«»rts 
which  occasione<l  the  in.jur>-  and  presumed  assumption  of  the  risk,  thereof. 

4.  Distinctions  between  this  case  and  that  of  Faren  vs.  Sellers.  39  Ann.  1011. 

APPEAL  from  the  (^ivil  Distriet  Court  for  the  Parish  of  Orleans. 
Monroe  J  J. 


Harry  JL  Hall  for  Plaintiff  and  Appellant : 

1 .    Ma»ter  and  Servant.    The  risk  assumed  by  the  servant  is  the  onlinaiy  haxard  incident  to 
the  employment,  and  this  is  Hynonymous  with  unavoidable  accident.    \V<iod,  Master  and 
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Sei'vuiit,  p.  738.  UulesM  the  act  is  necessarily  and  inevitably  dangeit>a8,  no  negligence. 
l>o.  739,  081.  It  is  not  contributory  negligence,  per  *«,  to  engage  in  a  dangerous  occupa- 
tion.   Beaeli.  Contrib.  Neg.  370;  Wood,  p.  763 ;  39  Ann.  1011. 

2.  The  servant  has  a  right  to  rely  u])on  the  care  an^  superior  knowledge,  information 
and  judgnieut  of  the  employer.    "Wooii,  pp.  749,  751 ;  Thompson,  Neg.  p.  975. 

An  employee  is  not  iHumd  to  inquii'e  as  to  the  latent  defects.  He  has  a  right  to  presume 
that  this  inquiry'  has  been  made  by  the  employ^er,  upon  whom  the  duty  devolves,  and 
although  the  .^ei-A'ant  may  know  of  the  defects,  this  will  not  defeat  his  claim,  unless  he 
knows  that  the  defect**  arc  dangenms.     Whurt<m,  Neg.,  sec.  215 ;  39  Ann.  1011. 

3.  A  projector  who  retains  contnd  may  direct  what  shall  be  done  without  liability  for 
iigury  to  the  contractor's  servants,  provided  he  does  not  retain  control  of  the  means  and 
method  «f  its  accom]dislimeut.  Wood.  599;  V.  594;  V.  7  Ann.  321;  45  Ills.  455;  15 
Wall.  (>49. 

4.  The  master  is  liable  ft»r  subjecting  the  servant,  through  negligence,  to  greater  risks  than 
those  which  fairly  belong  to  the  emjdoyment.  Xegligence,  for  which  the  master  is  Uable, 
is: 

a.  Negligence  in  subjecting  the  .servant  to  the  risk  of  iiyury  fi-om  defective  buildings 
or  premises ; 

b.  Negligeu<'e.  whew  the  master,  ur  his  vice-principal,  personally  interfei-os,  and  either 
diM's.  or  commands  the  doing  of,  the  act  which  cause<l  the  injury.  Thompson,  Ifeg.  II, 
9e9:  Beach  C<intrib.  Xeg.  311,  350:  WckkI,  Mast,  and  Sen'.  676,  837,  699,  843;  Wharton, 
Xeg.  sec.  205. 

The  employer  may  be  guilty  of  iMM-sonal  neglect,  connecting  itnelf  with  the  negligence  of 
the  coutra<'tor,  so  as  to  i-eiider  both  liable.    CtMjley,  Tort<4,  p.  548. 

5.  Whenever  the  negligence  of  the  master,  united  to  the  negligence  of  a  feUow  servant,  con- 
tributes to  the  injury,  the  servant  injmvd  thci-eby  may  recover  Irom  the  common  em- 
ployer, iieach,  Con.  Neg.  313 ;  Wharton,  Neg.  sees.  234,  913 ;  Thonip.  Neg.  II,  913 ;  39 
Ami.  1011. 

6.  The  owner  is  Ismnd  by  the  same  legal  obligation  to  the  servants  of  the  contractor,  that 
exist  as  between  him  and  his  own  servant,  to  keep  tlu^  premises  in  safe  condition,  and  is 
liable  to  any  of  the  servants  of  such  (xmtractor  for  injuries  resulting  to  them  ft'om  defects 
therein,  not  nnder  a  coiitratrt  obligation,  but  by  force  of  the  maxim  :  Sie  utere  tw)  ut  nan 
alienuin  leedaa.    Wo4k1,  699 ;  WharUm,  sees.  232,  234,  199  note  ;  CcMiley  on  Torts,  p.  549. 

7.  The  s«Tvant  nee<l  only  raise  reasonable  iircsumption  of  negligence  or  fault  on  defendant's 
part.  The  jury  may  fairly  infer  from  the  fact  that  he  had  performed  similar  acts  in  safety 
that  he  was  not  guilty  of  negligence  in  attempting  to  perform  the  act  which  caused  the 
Injury.    Wotwi,  Master  and  Servant,  p.  777. 


liii'i'  ii'  AnnHtmufj  for  Defeiulaiits  and  Appellees. 


The  opinion  of  the  Court  wjis  delivered  by 

Fknxek,  J.  This  case  is  identii'al  iii  many  respects  with  that  of 
Karen,  tutrix,  vs.  Sellers,  recently  decided  by  us  and  reported  in  39tb 
Ann.  p.  1011.  It  is  an  action  sounding  in  damages  for  fatal  injury  re- 
ceived in  the  iirosecntion  of  the  sante  work  of  demolishing  the  main 
biiibling  of  the  Exposition,  by  a  servant  employed  in  the  same  manner, 
the  accident  luippening  only  two  days  after  that  in  the  case  mentioned. 

Tlie  only  points  in  whicli  this  case  differs  from  the  former  are,  first, 
in  the  nature  of  the  accident ;  second,  in  the  character  of  the  evidence. 
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In  Faren's  case  tlie  injury  resulted  from  the  disengagement  of  a  pur- 
line,  occasioned  by  the  fault  of  the  master,  which  we  held  to  be  a  latent 
defect,  entirely  unknown  to  Faren,  tlie  existence  of  which  he  had  no 
reason  to  anticipate,  of  which  he  received  no  warning  and  could  not  be 
held  to  have  assumed  the  risk. 

In  the  present  case,  the  injury  was  occassioned  by  the  falling  of  a  row 
of  trusses  near  which  Carey  was  working,  which  fell,  nol  in  consequence 
of  anything  done  to  or  upon  them  at  the  time,  but  solely  in  consequence 
of  the  stripping  of  the  building,  by  defendants,  of  the  rafters  or  purlin es 
which  held  the  trusses  in  position.  As  we  held  in  Faren's  case,  there  is 
no  doubt  that  this  stripping  of  the  building  was  a  gross  fault  on  the 
part  of  defendants,  and  rendered  them  liable  for  any  injury  occasioned 
thereby  to  others,  unless  such  other  persons  had  disabled  themselves 
from  asserting  that  liability  by  tlieir  own  acts  or  conduct. 

But  however  gross  be  the  fault  of  the  master  in  subjecting  tlie  servant 
to  the  risk  of  injury  from  defective  buildings,  premises  or  appliances, 
yet  when  the  servant  knows  the  defects  and  danger,  and  still  knowingly 
and  without  protest  c<msents  to  incur  tli«  risk  to  which  he  is  exposed 
thereby,  he  is  deemed  to  assume  such  risk  and  to  waive  any  claim  for 
damages  against  his  master  in  case  of  injury.  Thompson  on  Negli- 
gence, p.  995 ;  Betich  on  Cont.  Negligence,  pp.  350,  .%ri-9-70  j  Wharton 
on  Negligence,  Sec.  214 ;  Cooley  on  Toris,  p.  155 ;  Wood,  Master  and 
Servant,  pp.  809,  698  5  Rouer  on  Railroad,  p.  119Sj  Pierce  on  Railroad, 
379,  80. 

This  concurrence  of  the  text- writers  is  supported  by  a  substantial 
consensus  of  judicial  authority,  as  well  as  by  the  plaincvst  principles  of 
reason  and  justice. 

There  is  not  the  slightest  conflict  between  the  numerous  authorities 
quoted  respectively  by  counsel  for  plaintitt*  and  defendant.  They 
simply  apply  to  different  subject-matters.  The  first  line  ot  authorities 
ad<lresses  itself  to  the  circumstances  and  causes  which  constitute  fault 
on  the  part  of  the  master,  and  subject  him  generally  to  liability  for 
injury  resulting  therefrom.  The  second  line  deals  with  particular  facts 
and  circumstances  which  establish  su<-h  contributory  negligence  or  vol- 
untary assumption  of  known  risk  on  the  pjirt  of  the  servant  as  makes 
him  responsible  for  injury  to  himself  and  disable  hhn  from  recoui*6e 
upon  the  master.  Two  elements  must  concur  to  maintain  the  action, 
viz :  fault  in  the  master ;  innocence  and  excusable  ignorance  of  the 
servant. 

Now,  in  the  instant  case,  the  evidence  conclusively  establishes  that 
the  weakening  of  the  supports  of  the  trusses  and  the  danger  of  their 
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falling  at  any  moment  were  apparent  and  known  to  everyone  engaged 
in  the  work,  and  the  laborers  continued  their  services  with  full  knowl- 
edge of  the  risk  they  ran  from  this  particular  danger  and  with  conse- 
quent voluntiiry  assumption  thereof.  Numerous  trusses  had  actually 
fallen  in  various  parts  of  the  building  during  the  progress  of  the  work. 
Ray,  an  architect,  testifies  that,  in  the  condition  to  which  it  was  reduced, 
it  was  a  miracle  if  the  building  did  not  fall,  and  that  anyone  undertaking 
to  take  it  down  did  so  at  the  risk  of  his  life.  Lynch,  the  immediate 
employer  of  Carey,  says  the  danger  was  apparent ;  that  you  could  feel 
the  building  shake  with  every  breeze  ;  that  the  building  was  not  fit  for 
a  mule  to  go  in;  that  ho  told  Sellers  if  he  didn't  strengthen  it,  he 
would  kill  every  man  in  it ;  that  the  danger  anticipated  was  the  falling 
of  the  trusses ;  that  he  warned  the  men  to  be  careful  and  to  go  around 
and  not  to  come  under  the  trusses.  Sellers  was  equally  sensible  of  the 
danger  and  warned  Lynch  of  the  necessity  of  bracing  the  trusses,  the 
controversy  between  him  and  Lynch  being  as  to  whose  duty  it  was  to 
take  this  precaution.  Hagau,  who  had  been  employed  in  the  work, 
quit  because  he  didn't  want  to  get  hurt.  Butterfield  and  Nadal,  fellow 
employees  of  Carey,  state  that  Lyiicli  rejieatedly  warned  the  men  of  the 
danger  of  the  work;  that  the  particular  danger  referred  to  was  the  fall- 
ing of  the  trusses ;  that  all  understood  this  and  knew  that  trusses  had 
repeatedly  failed.  One  testifies  that,  a  few  minutes  before  this  particu- 
lar falling  occurred,  he  had  gone  into  that  part  of  the  building  to  get 
some  lumber,  but  the  insecurity  and  danger  were  so  apparent  that  he 
did  not  fill  his  order  but  hastened  to  get  out.  A  majority  of  the  fore- 
going witnesses  were  introducxid  by  phiintiff.  There  is  no  counter- 
vailing evidence  worth  considering. 

On  such  testimony,  there  is  no  escajje  from  the  conclusion  of  the  dis- 
trict judge,  that  Carey  knew,  or  ought  to  have  known,  the  danger  of 
the  trusses  fallingj  and  that  by  continuing  in  the  employment,  with 
Huch  knowledge,  he  must  be  deemed  to  have  assumed  the  risk  of 
this  danger,  and  to  be  excluded  from  <;lainiing  damages  from  the 
master  for  injury  resulting  therefrom.  Hulegh  vs.  R.  R.,  6  Ann.  497 ; 
Satterlee  vs.  Morgan,  35  Ann.  1166 ;  Wallis  vs.  li.R.,  88  Ann.  159. 

We  not*^  the  contention  of  the  plaintiff  that,  admitting  assumption  of 
the  risk  of  falling  trusses,  that  danger  was  exaggerated  by  the  fault  of 
tlie  master  in  not  keeping  the  passages  clear  of  lumber,  as  he  had  obli- 
gated himself  to  do  in  his  contract  with  Lynch,  and  that  Carey  would 
have  escaj)ed  injury  if  he  had  not  been  intercepted  in  his  flight  by  a 
pile  of  such  lumber.  Hut  it  was  evident  that  the  presence  of  the  lumber 
and  the  failure  to  remove  it  were  aji parent  and  patent  to  every  one,  and 
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Carey  could  not  plead  ignorance  of  any  addition  to  his  risk  occa^4ioned 
thereby. 

In  Faren's  case  the  particular  danger  which  occasioned  the  injury 
was  not  anticipated  by  anyone,  the  danger  which  had  been  anticipated 
of  the  falling  of  the  truss,  had  been  obviated  by  lashing  it  to  the  der- 
rick, and  did  not  occur ;  it  did  not  ai)pear  that  the  loosening  of  the  pur- 
lines  from  the  standing  trusses  had  liappeued  in  any  other  instance ; 
and  the  confidence  with  which  Faren  threw  liis  weight  upon  the  pur- 
line,  as  lie  had  been  in  the  habit  of  doing  without  harm  through  the 
whole  progress  of  the  work,  established  ainl  excused  his  ignorance  of 
any  such  danger. 

In  these  respects,  the  case  differed  toto  calo  from  this,  and  the  master 
was  held  responsible  for  the  injury  caused  by  his  proven  fault. 

Judgment  affirmed. 


No.   10,;U3. 
Src'CEssiox   OF   Amelia   Sanchez. 

A  criMlitor  holding;  tut  uulif|uidate<l  claim  for  in-oporty  not  iucliided  iu  tin*  iiiM-iitory.  a^iiiuht 
a  8Ucce.'«Mioii  under  adiniiiistrntion.  iimst  biiuj;  a  din'ct  artioii  for  the  powwHsiou,  or 
value  tbertMif,  lu  duo  course  of  sn<*h  adiuiiUKtration.  Such  a  iiroceediu^  cuiiuot  hv 
engrafted  upon,  or  liquidated,  by  way  of  an  opiM>i4ition  to  a  liual  a<;count. 

APPEAL  from  the  Seventeenth  District  Court. 
Burgess,  J. 

Thos,  B,  Duprcejiov  the  Administrator,  Appellee. 


G.  A.  Moore  and  Bouse  d*  Grant  eoiifra. 


The  opinion  of  the  C'ourt  was  delivered  by 

Watkins,  J.'  E.  (\  Gillingham  resided  at  his  <leath  in  Madison 
])arish,  and  Henry  Scliorten  was  duly  appointed  administrator  of  his 
succession  in  November,  1885. 

His  surviving  spouse,  Anu^lia,  uee  Baron,  removed  to  East  liat<»n 
Kouge,  and  carried  with  her  the  children  of  the  marriage,  all  of  whom 
were  minors,  and  established  her  domicile  there.  She  sjibs<M|nently 
married  William  Sanchez  and  thereafter  died,  leaving  a  .small  estate, 
consisting  in  part  of  sc])arate  property  and  in  part  of  her  share  in  the 
new  community.  Ja<-ob  Haron  was  duly  appointed  and  qualitied  as  the 
dative  tutor  for  the  Uillingham  minors,  aiul  in  that  capacity  adminis- 
tered the  Sanchez,  succession,  and  tiled  a   final  account,  which  is  the 
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subject  of  the   opposition  of  Scliorten,  administraitor  of  GillingliH-m's 
snccesBion. 

His  claim  is,  substHiitially,  that  one-lialf  of  tlie  $900,  whicli  is  carried 
on  the  final  account,  is  an  asset  of  the  Gilliugham  community,  and  should 
l)e  surrendered  to  him.  That  Mrs.  Gillingham  (Sanchez)  took  posses- 
sion of,  and  converted  to  her  own  use,  property  and  cash  belonging  to 
her  husband's  successioji,  to  the  amount  of  $3(M)0,  for  which  Haron,  ad- 
ministrator, s]iou1d  account.  That  the  original  and  supplemental  in- 
ventories show  tlie  t4»tal  a]ipraisement  of  property  which  came  into  his 
hands  to  have  been  $2906  70,  of  wliich  said  administrator  has  only  ac- 
counted for  $1659  14,  and  that  he  shouhl  be  compelled  to  render  an 
account  of  the  surplus. 

Further,  that  he  should  be  re(inire<l  to  account  for  the  property  and 
money  he  recovered  in  the  suit  of  Jiicob  Baron,  tutor,  vs.  Sanchez. 

It  will  be  observed  that  no  ccmiplaint  is  made  of  any  item  of  credit 
can-ied  on  the  account. 

In  an  amended  and  supplemental  opposition,  claim  is  nnule  for  the 
whole  of  the  different  items,  one-half  only  of  which  was  demanded  in 
his  original  opposition,  alleging  that  the  recovery  thereof  into  the 
succession  was  necessary  for  the  payment  of  its  debts,  and  that  of  the 
first  community,  and  that  the  Sanchez  succession  was  only  entitled  to 
the  residue  after  the  payment  of  debts. 

To  this  opposition  the  administrator  tiled  a  peremptory  excei)tion  to 
the  effect  that  opponent  has  mistaken  his  remedy  and  that  his  petition 
discloses  no  cause  of  action.  Other  grounds  were  assigned,  which  need 
no  mention.  These  exceptions  were  properly  referred  to  the  merits,  be- 
cause an  oppc»sition  to  an  administrator's  account  is  in  the  nature  of  an 
answer,  and  to  which  exceptions  are  inadmissil)le.  All  objections,  of 
either  law  or  fact,  are  raised  on  tin*  face  of  tin*  papers,  in  favor  of  the 
accountant.     11  Ann.  .*W(),  ()7I. 

After  hearing  the  evidence,  the  judge  a  t/uo  dismisse<l  the  opposition 
hom(»logated  the  account,  holding  that,  as  there  was  no  opp<»sition  to 
the  payment  of  any  debt  named  in  th(^  a<count,  and  the  opponent 
having  failed  to  make  out  his  case  "  in  the  form  of  at'tion  of  opposition 
to  the  account,"  the  opposition  is  disallowed.  Hut  tlie  judgment  charged 
the  tutor  with  the  amount  of  $'26lH  76,  in  lieu  of  $1659  14,  with  which 
he  had  debited  himself  in  his  account,  and  approved  all  the  items  of 
ci-edit  he  claimed.  It  appears  that,  after  paying  all  debts,  there  still 
remains  a  cash  surplus  of  .^2J7  0J>,  and  real  estate  valued  at  $875, 
unsold. 

We  think  tlie  judgment  appealed  from  is  correct,  under  this  statement 
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of  facts.  This  oppositiou  is  but  a  suit  for  the  revendica-tion  of  property 
agaiust  the  Sanchez  succession,  ana  opponents  only  complaint  against 
the  administrator's  account  is  that  his  demand  has  not  been  recognized 
by  the  account.  It  was  the  duty  of  opponent  to  have  instituted  suit,  sea- 
sonably, against  the  Sanchez  succession,  for  the  property  he  demands, 
if  same  had  been  demanded  and  refused,  and  to  have  requested  a  stay 
of  further  proceedings  on  the  accoumt,  pendente  lite,  until  judgment  was 
pronounced  thereon.  C.  P.  984,  985,  986;  Dubuch  vs.  Wildermutli, 
Adm.,  3  Ann.  408;  Succesaion  of  William  Porter,  5  R.  98;  Succession 
of  McCiirty,  5  Ann.  434;  Hen.  Dig.  p.  1513,  B.  1  and  authorities. 
Judgment  affirmed. 

On  Application  for  a  Rehearing. 

Berml'dez,  C.  J.  Construing  tlie  opposition  as  a  suit  in  revendica- 
tion,  we  think  under  the  authority  of  Cuthey  vs.  Kerr,  administrator, 
15  Ann.  228,  that  the  i>roceediug  ought  to  have  been  not  by  opposition, 
but  by  a  direct  suit,  the  more  so,  as  the  succession  of  Sanchez  is  not 
under  a  regular  administi-ation,  but  under  the  administration  of  a  tutor, 
who,  after  his  administration  as  such  shall  liave  terminated,  will  remain 
in  possession  of  the  property. 

Rehearing  refused. 


No.  10,356.* 

Succession  of   Foucuer  de   Circe. 

Opposition  to  Tableau  of  Distribution. 

A  claim  having  been  awarded  by  the  Fnmch- American  Commission  to  the  exocut<jr  of  a  de- 
ceaAed  French  citizen,  and  the  amount  collectwl  by  tlie  French  government  and  paid  to 
the  dative  testamentary  executor  in  this  St«te  the  logat4»es  of  tlie  testator  in  the  fund 
will  share  alike,  as  designated  by  tlie  testat<ir.  slthongh  some  of  them  are  French  citizens 
and  others  citizens  of  the  United  State's. 

The  legatees,  French  citizens,  opposing  the  diHtribution.  claim  under  the  will  al<me,  and  there- 
fore cannot  ask  that  it«  disposition  be  chaugeil  so  as  to  iucn^ase  the  amount  given  to  them 
by  the  testator. 

The  French-American  Commission  hnviug  dei;ide<l  it  had  Jurisdiction  of  a  claim  presented 
by  the  executor  of  a  deceased  French  citizen,  its  award  upon  the  validity  of  the  claim  is 
final  and  conclusive ;  but  it  hml  un  jurisdi(^tion  to  pass  upon  the  conflicting  rights  of 
parties  to  the  fund  awarded. 

The  validity  and  amount  of  the  claim  being  ascertained,  and  the  amount  paid  to  the  party  in 
whose  name  it  was  presented  and  pi-oseruted.  all  conflicting  rights  of  parties  to  the  claim 
can  be  ascertained  by  the  ordinary  judicial  tribunals.  When  paid  to  the  executor  of  a  de- 
ceased claimant  it  will  be  ordere<i  distributed  in  tlic  course  of  the  administration  of  the 
succession,  without  rt^ference  to  citizenship. 


*Thi8  ca^e  is  pending  before  the  Supreme  Court  of  the  United  States  on  a  Writ  of  Error. 
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APPEAL  from  tlie  Civil  District  Court,  for  the  Parisli  of  Orleans. 
Kififff  J. 


Henry  Denis  aud  Charles  Carroll  for  Oppoiieuts  and  Appellees: 

A  treaty  of  the  United  States  in  the  supremo  law  of  the  land,  to  which  State  laws  and  State 
Judges  must  yield  ol>edience.  Const,  of  U.  S.,  Ail.  6;  Cooley,  Const.  Limit.|p.  U;  3 
DaU.  237 ;  100  U.  S.  483. 

The  award  of  the  commissioners,  under  a  trt>aty  of  indemnity,  settles  two  things  only :  first, 
the  validity  of  the  claim,  and,  si'condly,  the  amount  of  the  indemnity.  It  leaves  open  to 
the  courts  all  right  of  coullicting  claimants  inter  gete.  1  Peters,  193;  5  Peters,  075;  14 
Peters,  95;  17  How.,  612. 


Ifenry  Chiapella  for  the  Dative  Testamentary  Executor  and  others, 
Appellants : 

1.  When  a  Judgment  has  once  been  signed  by  the  Judge,  it  should  be  interpreted  by  that 
courts  as  well  as  bj^  all  others,  objectively  ;  that  is,  it  should  be  construed  with  reference 
to  the  pleadings  and  the  subject-matter.    Succession  of  Regan,  12  Ann.  156. 

It  is  only  when  the  terms  of  a  Judgment  are  of  doubtful  construction  that  resort  may  be 
had  to  the  pleadings.  15  Ann.  223,  679 ;  16  Ann.  363 ;  4  L.  lUO ;  10  Ann.  177 :  1  Ann.  92;  1 
Hennen,  p.  728,  No.  8. 

The  pleadings,  and  not  the  points  raised  in  argument,  are  to  determine  what  was  in  con- 
troversy before  a  court.    Saul  vs.  Creditors,  7  N.  S.  432. 

All  issues  presented  by  the  pleadings  in  a  cause  and  on  which  evidence  is  introduced  on 
trial  will  be  considered  as  disposed  of  by  a  final  Judgment,  though  it  be  silent  on  one  or  more 
of  the  issues,  unless  a  special  reservation  is  made  in  the  Judgment.  Villars  vs.  Faivre,  36 
Ann.  398 ;  Sauxet  vs.  Ranxet,  88  Ann.  669. 

2.  A  party  having  set  forth  his  demand  by  intervention,  and  his  rights  having  been  passed 
upon,  is  estopped  from  presenting  a  direct  action  on  the  same  demand  against  the  same 
party.  In  such  a  case  the  plea  of  res  judicata  will  prevail.  Sheltou  vb.  Brown,  22 
Ann.  102. 

The  plea  of  ret  judieatn  is  to  be  decide<l  by  refei-euce  to  the  matters  put  at  issue  by  the 
pleadings.    Bonvillain  vs.  Bonrg,  16  Ann.  363. 

Kes  judicata  cannot  be  defeattnl  by  making  another  party  co-defendant  with  the  one  pleatl- 
ing  it.  This  would  be  an  easy  ukkIc  of  defeating  the  plea  in  all  cases.  Foss  vs.  Brentel, 
14  Ann.  708. 

A  Judgment  may  mnuetimes  oiierate  as  an  estoppel  against  a  party,  against  whom  it  can- 
not be  technically  pleaded  as  re*  judicata,  1  Hennen,  p.  766.  No.  42 ;  See  also  Bigelow  on 
EstoppeL  pp.  8.  129,  45  and  notes  :  l^eeman  on  Judgments.  Sec.  249;  7  Wallac-e,  102,  622: 
21  Ann.  355 ;  22  Ann.  81 :  24  Ann.  33  ;  26  Ann.  236.  320,  419;  19  L.  318 ;  14  L.  135 ;  12  Ann. 
197:  9  Ann.  208;  33  Ann.  5K]. 

3.  An  award  by  a  Board  of  Commissionei-H  appointe<l  nnder  a  treaty  is  only  couchi.si\e  as  to 
the  liability  of  the  government  and  its  amount . 

Tlie  C4mfiicting  rights  of  claimants  to  the  fund  "n   1«>ft  to  tlie  ordinary  course  of  Judicial 

proceedings  in  the  established  courts  of  JuHtice. 

The  right  to  indemnify  for  an  unjust  capture  ultaohes  to  the  ownership  of  the  property 

itself.    It  may  be  assigned,  it  may  be  transmitted  by  inheritance  or  by  will. 

Snch  a  right  to  an  indemnity  is  not  a  donation  or  gratuiiy.    The  present  ownership  of  the 

claim,  whether  in  assignees  or  personal  representatives,  or  hmia  fide  purchasers,  need  not 

be  ascertained  for  the  full  exercise  of  tlieir  functions  by  such  Board  of  Commissioners . 
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CoiuejO'H  vs.  VaHse,  1  Pt-tiTH,  l»;j,  iJ'iO  (see  pp.  212.  216,  218).     Emeroou  vu.  Hall,  13  Petem 
409.  414  (mM-  pp.  412,  413).    Phelpa  vs.  Mel)oual<l.  «»  U.  S.  298,  rt  9etj. 
4.     Finally.  s«'e  Biiitln'  vs.  I)«*iii8.  31  Aim.  568. 


The  opinion  of  the  Court  was  delivered  by 

Mc'Enkrv,  J.  Louis  Frederick,  Marquis  de  Circe,  a  citizen  of  France, 
owned  property  in  Louisiana,  wliich  was  taken  possession  of  by  the 
Cnited  States  ^overnnu*ut  during  tlie  Civil  War,  and  the  property  was 
used  and  damaged  and  sonu»  portions  destroyed.  The  Marquis  de  Circe 
died  in  1869,  and,  by  liis  will,  instituti'd  his  widow  his  universal  legatee. 
The  widow,  the  Marquise  de  Circe,  <lied  in  1877,  and  in  her  will  insti- 
tuted her  nieces  and  nephews  lier  uuiversal  legatees. 

Under  the  terms  of  the  treaty  between  the  United  States  and  France, 
of  July  15,  1880,  the  object  and  purpose  of  which  was  the  final  award  of 
all  chums  of  the  citizens  of  one  nation  against  the  other,  for  all  acts  of 
the  civil  and  military  authorities  during  tlie  Civil  War  between  the 
States,  and  the  Insurrection  of  the  Commune,  which  injuriously  aftected 
the  citizens  of  the  other,  the  <lative  testamentary  executor  of  the  succession 
of  the  Marquis  de  Circe  presented  a  memorial  to  the  French-American 
Commission  for  the  damage  done  to  the  i>roperty  of  the  said  Mar<iuis  de 
Circe  in  Louisiana. 

The  amount  of  $M2(M>,  with  5  per  cent  interest  from  April  1,  1865,  was 
awarded  on  account  of  said  claim  to  Arthur  Denis,  dative  testamentary 
execut4)r  of  L.  F.  Foucher  de  Circe.  The  net  jji-oceeds  of  this  amount, 
.*5:28(),  the  executor  proposes  to  distribute  ratably  among  the  legatees 
under  the  will  of  the  widow  Foucher.  The  French  government 
collected  the  claim  and  paid  the  amount  to  the  executor,  to  be  distri- 
but4*d.  Two  of  the  legatees  under  the  will  are  Fren<'h  citizens,  and  the 
others  citizens  of  the  United  States. 

The  legatees  who  are  citizens  of  France  claim  the  whole  amount 
awarded  by  the  commi.^^sion,  on  the  ground  that  they  are  French 
citizens,  arul  only  to  them,  as  such,  coidd  the  award  have  bt^en  made, 
thus  excluding  the  other  legatees  from  the  bequest  made  by  their  com- 
mon t-estator. 

There  can  be  no  doubt  but  that  the  proper  interpretati<m  of  the 
treaty  is  that  awards  could  only  be  made  to  French  citizens  for  damages 
intlicted  by  the  civil  and  military  authorities  of  the  United  States. 

The  award  was  nuule  in  favcu-  of  the  representative  of  a  deceastnl 
French  citizen,  to  his  (hitive  testamentary  execut(»r,  and  paid  to  him  as 
such  representative,  and  has  been  placed  in  his  possession  as  an  asset  of 
said  succession,  to  be  disposed  of  in  the  course  of  its  administration. 
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The  detrisiou  of  the  coniinissiou,  within  tlie  scope  of  its  authority,  is 
eoMcluaive  and  binding,  and  it  pa8fte<l  on  the  validity  of  tlie  claim  of  a 
French  citizen  and  declared  it  to  ])e  valid.  The  French  citizen  had  died 
and  the  awjird  was  made  to  his  legal  repreKentativ<».  There  was  no  an- 
thority  delegated  t-o  the  coniinission  to  adjust  all  conflicting  rights 
of  different  X)arties  to  the  final  award.  It  had  determined  that  it  had 
jurisdiction  of  the  claim  because  prescMited  by  tlu^  legal  rei>re8entative 
of  a  deceased  French  citizen^  and  the  **  validity  and  amount  of  the 
claim  being  once  ascertained  by  their  awfird,  the  fund  might  well 
be  permitted  to  pass  into  the  hands  of  any  claimant,  and  his  own  rights, 
as  well  as  all  others  who  a8S(»rted  a  title  to  the  fund,  be  left  to  the  ordin- 
ary course  of  judicial  proceedings  in  the  established  <*ourts  where 
redi-ess  could  be  administered  according  to  the  nature  and  extent  of  the 
rights  or  equities  of  all  the  parties.-'  Comegys  vs.  ^'a8se,  12  Wheaton, 
531. 

If  the  award  had  been  made  in  favor  of  the  opi)onents  only  because 
they  were  French  citizens,  without  an  inquiry  into  the  origin  of  their 
right,  it  ought  to  haA^e  been  paid  directly  to  them  by  the  French  govern- 
ment, and  the  award  ought  to  have  been  made  specifically  to  them. 

The  claim  was  a  part  of  the  estat^^  of  the  Marquis  de  Cin*^,  which 
passed  by  his  will  to  his  widow,  an<l  by  her  will  to  her  legatees.  She 
had  a  right  to  dispose  of  it  as  freely  and  fully  as  she  could  of 
any  other  item  of  her  property  which  composed  the  mass  of  her  estate 
and  which  she  owned  at  the  time  of  her  d(^nth,  to  auy  person,  or  to  more 
than  one,  in  such  proportions  as  she  saw  fit  to  designate,  as  she  left 
neither  ascendants  or  descendants. 

All  of  her  legatees  come  in  for  a  i>art  of  her  estate*,  as  designated  by 
her,  and  who  claim  participation  in  the  distribution  of  the  fund,  under 
the  will,  as  legatees,  for  their  respective  ]>ortion8. 

Claiming  under  the  will  of  Madame  de  Cir<*e,  the  (!Ourt  can  not  alter 
the  intentions  as  expressed  therein  by  Madame  de  Circe,  and  increase 
the  share  of  some  of  the  legatees  to  the  exclusion  of  others. 

In  the  absence  of  an  express  final  and  determinate  decree  of  the  com- 
mission as  to  whom  the  award  Wtas  due,  we  can  not  review  the  judgment 
of  the  commission  and  say  that  the  award  was  in  favor  of  certain 
legatees,  wiien  the  award  was  made  in  favor  of  the  executor  and  the 
amount  paid  to  him  on  account  of  the  succession.  Why  is  the  claim 
here  on  his  account  for  distribution  ? 

If  the  amount  was  due  exclusively  to  the  French  legatees,  we  can  not 
understand  why  the  French  government  did  not  pay  the  claim  to  them 
directly. 
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It  is  in  the  hands  of  the  executor  as  a  part  of  the  estate  of  Madame 
de  Circ6,  and  the  fimds  must  be  shared  under  tlie  terms  of  her  will. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  reversed,  and  the  opposition  dismissed  at 
opponents'  costs  and  that  the  tableau  of  distribution  be  homologated  ac- 
cording to  the  classification  therein. 

Dissenting  Opinion. 

F£NN£R,  J.     Considering: 

1.  That  the  money  to  be  distributed  was  collected  under  a  treaty  be- 
tween the  United  States  and  France ; 

2.  That  under  the  terms  of  the  treaty  as  interpreted  by  the  coMimis- 
sion  organized  under  it,  neither  country  could  recover  from  the  other 
any  award  excc»pt  where  the  actual  claimants,  by  whatever  title, 
whether  by  descent,  devise  or  conveyance,  were,  at  the  date  of  the 
award,  citizens  of  the  country  recovering  j 

3.  That,  as  decided  by  the  Supreme  Court  of  the  United  States,  the 
decision  of  the  commission  settles  nothing  but  the  amount  and  validity 
of  the  claim,  as  between  the  two  Nations,  and  leaves  open  the  question 
as  to  what  parties  are  actually  entitled  to  claim  the  benefit  of  the  award } 

4.  That  evidence  properly  received  shows  that  the  opponents  were  tha 
only  French  citizens  interested  in  the  chiim,  that  the  claim,  to  the  ex- 
tent of  the  interest  of  the  American  co-legatees,  was  substantially 
abandoned  by  their  own  counsel,  and  that  the  amount  awarded  was 
really  only  that  proportion  of  the  total  claim  which  fell  to  these  oppo- 
nents ; 

5.  That  the  executor  prosecuted  the  claim  and  received  this  fiind,  not 
as  executor  simply,  but  as  attorney  in  fact,  of  all  the  legatees,  includ- 
ing the  opponents,  and  is  bound  to  pay  it  to  the  parties  legally  en- 
titled and  for  whose  benefit  the  award  was  made,  who  are  fully  proved 
to  be  the  opponents  herein. 

I  dissent  from  the  opinion  and  decree  and  think  the  judgment  ap- 
pealed from  should  be  affirmed. 

Concurring  Opinion. 

Watkins,  J.  On  making  an  independent  examination  of  this  case,  I 
feel  satisfied  that  the  opinion  of  the  court  is  correct. 

It  appears  to  my  mind  clear  that  the  claim  for  the  award  was  made 
originally  in  the  name  and  for  the  account  of  Marquis  Fourcher  de 
Circe }  that  he  made  a  will  instituting  his  wife  his  universal  legatee  and 
died ;  that  his  widow  succeeded  to  all  the  rights  of  her  deceased  hus- 
band, and  made  a  will  instituting  her  nephews  and  nieces  universal 
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legatees  in  equal  amounts.  She  died,  and  her  executor  was  made  party 
to  the  proceedings  before  the  commission,  and  subsequently  the  opponents 
made  themselves  parties  thereto,  and  joined  the  executor  in  virtue  of 
their  rights  as  legatees. 

The  commission  made  an  award  in  general  terms,  not  designating  the 
names  of  the  beneficiaries.  The  award  was  paid  to  the  French  Govern- 
ment and  it  transmitted  same  to  Arthur  Denis,  executor.  This,  he 
proposed  to  distribute  among  all  the  legatees  ratably,  under  the  terms 
of  the  will.  Opponents  set  up  claim  to  the  wliole  in  virtue  of  their 
being  French  citizens,  as  well  as  legatees.  They  do  not  claim  as  simple 
heirs,  and  sue  for  a  fund  in  the  hands  of  a  stranger,  but  appear  in  the 
succession  of  Mrs.  Foucher  de  Circ^,  and  claim  as  legatees,  the  whole 
sum  it  bring  in  excess  of  the  sliare  allotted  to  them. 

We  must  of  necessity  treat  this  fund  as  the  property  of  Mrs.  Foucher's 
succession  and  not  that  of  opponents.  They  being  collaterals  had  no 
rights  except  under  the  will  of  Mrs.  Foucher.  The  whole  record  fur- 
nishes ample  proof  of  this,  and  I  concur  in  the  majority  opinion  of  the 
court. 


No.  10,300. 
Leopold  Gikot  vs.  Peter  Graham. 

1.  It  is  not  alwayn  that  malice  and  want  of  probable  cause  can  be  inferred  from  the  dis- 
charf^  of  an  accnaed.  If  the  discharge  be  primn  faeie  evidence,  the  presumption  may  be 
rebutted  by  sufficient  proof. 

2.  In  the  absence  of  facts  showing  maiioe  and  want  of  probable  cause,  which  are  essential 
ingredients  in  an  action  for  malicious  prosecutisn,  no  recovery  can  be  had  for  Indemnity. 

3.  It  is  the  malice,  composed  of  bad  feeling,  and  the  knowledge  of  the  want  of  a  probable  and 
Just  cause,  which  create  liability. 

4.  Public  interest  and  a  proper  administration  of  justice  require  that  actions  for  a  malicious 
prosecution  should  not  l)e  maintained  without  clear  proof  of  malice  and  want  of  probable 
cause. 

5.  Courts  cannot  inflict  damages  on  a  party  for  resorting  in  good  faith  to  law,  for  the  proteo 
tion  of  his  rights,  rather  than  taking  the  chances  of  a  recourse  to  arms,  or  tamely  abau 
doning  the  field  to  an  usurper. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
BUfhtor,  J. 


Omer  ViUer^  for  Plaintiff  and  Appellee. 


W,  B.  Lancaster  for  Defendant  and  App€»lhint. 


The  opinion  of  the  Court  was  delivered  by 

BEKMirDKZ,  C.  J.     Tills  is  a  suit   to   recover  $5000  damages  for  a 
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iiialicious  arreat  and  prosecution,  without  i>roT)aT>le  cauKe,  under  a 
oliarge  of  breach  of  the  peace. 

The  defense  is  a  denegation  of  nuilice,  an  avernient  of  probable 
cause  and  contains  a  counter  chiini  for  like  indemnity  under  a  kindred 
charge. 

The  C4ise  was  tried  by  a  jury  who  returned  a  verdict  for  $750  iu 
plaintiff's  favor,  dismissing  defendant's  reconventional  deuuind. 

Yrom  the  judgment  rendered  in  conformity  with  the  verdict,  the  de- 
fendant appeals. 

The  following  are  the  i)ertinenfc  facts  disclosed  by  the  record  : 

The  plaintiff  and  the  defendant  own  contiguous  urban  lots,  on  part  of 
the  dividing  line  of  which,  no  fence  had  been  erected. 

In  pursuance  of  the  direction  of  a  surveyor,  whom  he  had  consulted, 
the  defendant,  after  notice  to  plaintiff,  caused  an  enclosure  to  be  built 
on  part  of  wiiat  he  had  been  informed  was  the  true  division  line  between 
the  lots. 

Plaintiff  then  luid  the  spot  examined  bj^  a  different  surveyor  who  re- 
ported that  the  fence  thus  put  up  by  defendant,  encroached  some  six 
inches  on  his  (plaintilf 's)  lot. 

Plaintiff  then  began  to  enclose  that  portion  of  the  division  line,  which 
defendant  had  left  open  ;  but,  while  at  work,  discovering  that  the  fence 
thus  being  constructed,  was  continuing  the  encroachment  begun  by  de- 
fendant, he  undertook  to  have  it  removed  further  off,  to  w^hat  he  had 
been  advised,  was  the  proper  boundary. 

While  plaintiff's  men  were  engaged  in  the  act,  defendant  appeared, 
remonstrating  against  the  displacement,  an  ax  iu  hand,  eventuall}'  to 
demolish  the  fence,  but  his  iirotest  remained  unheeded. 

Naturally  w'ords  passed,  but  no  personal  conflict  followed. 

Thereupon  defendant  telei)honed  to  the  nearest  police  station,  charg- 
ing a  breach  of  the  pea<"e  by  plaintiff.  The  patrol  wagon  arrived, 
drawing  attention,  as  is  usual. 

Defendant  then  directed  the  arrest  of  plaintiff  and  of  his  men  ;  but 
matters  were  so  arranged  that  the  latter  were  let  alone. 

The  police  officer  despatched  and  on  duty  and  plaintiff  then  went  in  a 
street  car,  to  the  Recorder's  office,  where  defendant  made  an  affidavit 
against  plaintiff  for  a  breach  of  the  peace,  while  plaintiff,  retaliating, 
made  a  counter  complaint  against  the  defendant  j  both  being  paroled  Ut 
appear  on  an  early  fixed  day. 

After  trial,  both  were  discharged. 

The  record  fails  to  show  malice  and  want  of  probable  cause,  wliicli 
are  essential  ingredients  iu  controversies  of  this  kind,  on  the  part  of 
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either  party,  who,  under  the  circumstances,  had  autliority  to  believe,  in 
good  faitli,  that  he  had  the  riglit  to  do  what  he  had  done,  the  plaintiff 
to  remove  tlie  fence,  tlie  defendant  to  protest  against  the  displacement 
and  to  invoke  the  law. 

It  is  the  malice  composed  of  bad  feeling  and  the  knowledge  of  having 
no  just  cause  of  action  which  create  liability.  Kearney  vs.  Holmes,  6 
Ann.  373. 

Public  interest  and  a  proper  administration  of  justice  require  that 
actions  for  a  malicious  prosecution  should  not  be  maintained  without 
cltar  proof  of  malice  and  want  of  probable  cause.  Maloney  vs.  Doane, 
15  L.  278 ;  McCormick  vs.  Conway,  12  Ann.  53. 

We  do  not  think  that,  from  the  fact  that  the  plaintiff  was  discharged 
by  the  Recorder  and  that  the  defendant  was  likewise  released,  malice, 
and  want  of  probable  cause  on  the  part  of  either,  must  necessarily  be 
inferred. 

If  the  discharge  in  each  case  be  viewed  as  prima  fade  evidence  of 
malice,  the  proof  adduced  by  both  parties  rebuts  that  presumption. 

It  was  well  said,  in  an  analagous  case :  "It  would  be  of  tlie  worst 
example  to  punish  this  defendant  for  resorting  to  law,  for  the  protection 
of  his  rights,  rather  tlian  taking  the  chances  of  a  resort  to  arms,  or 
tamely  abandoning  the  field  to  an  usurper."  Lisk  vs.  Mathis,  11  Ann. 
419  5  see  also  Godfrey  vs.  Soniat,  33  Ann.  915 ;  Coleman  vs.  Insurance 
Co.,  36  Ann.  92  j  Dearmond  vs.  St.  Armand,  40  Ann.  374. 

It  is  therefore  ordered  and  decreed,  that  so  far  as  the  verdict  and 
judgment  appealed  from  are  in  plaintiff's  favor,  the  same  be  reversed 
and  set  aside  and  that  judgment  now  go  in  favor  of  the  defendant  on 
the  main  action,  and  that,  so  far  as  said  verdict  and  judgment  appealed 
from,  are  against  defendant  and  plaintiff  in  reconvention,  on  the  recon- 
ventional  demand,  rejecting  the  same,  the  same  be  affirmed,  the  costs  of 
appeal  to  be  paid  by  plaintiff  and  appellee,  those  of  the  lower  court  be 
paid  equally  by  the  parties'  litigant. 


No.  10,386. 
State  op  Louisiana  vs.  A.  H.  Strickland  et  als.  (^  6i3 

'  60  1308 

A  motion  to  qua»h  an  indictment  for  the  reason  that  the  clerk  of  the  court  had  not  been  Hwoni 

as  a  member  of  the  Jury  commission,  made  after  arraignment^  bnt  b<'fore  trial,  will  be 

considered  as  seasonably  made,  if  it  appears  from  the  record  that  the  defect  was  not 

known  to  the  accnsed,  or  liis  counsel,  on  the  first  day  of  the  term,  or  before  arraignment. 

APPEAL  from  the  Sixteenth  District  Court,  Parish  of  St.  Helena. 
Brame,  J. 
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John  M.  Stone,  District  Attorney,  for  the  StJite,  Appellant : 

1.  The  clerk  not  being  sworn  as  a  jury  commissioner  is  one  of  the  ''defects"  enumerated  in 
section  No.  11  of  Act  No.  44  of  1887,  and  to  prevail,  mast  be  urged  on  the  first  day  of  tlie 
tei'nif  as  well  when  arged  against  the  legality  of  the  grand  Jury  as  against  the  petit  jury. 
16  Ann.  141 ;  21  Ann.  609. 

2.  The  grand  Jury  has  no  relation  to  tlie  Jury  commissioners.  exet*pt  as  it  is  a  part  of  the 
venire  ftttm  which  it  is  drawn,  and  whatever  illegality  it  may  have,  it  is  no  more  than  the 
illegality  of  the  parent  venire. 

3.  Persons  charged  with  crime  are  require<l  to  notice  the  terms  of  court,  and  the  drawings  of 
Juries;  that  the  grand  jury  wiil  be  selected  1£rom  the  venire  of  the  first  week ;  that  all  ac- 
cusations of  crime  will  be  laid  before  the  grand  Jury,  their  case  as  well  as  all  others.  The 
records  of  courts  are  open  to  all,  and  at  their  peril  they  must  know  in  what  manner  Jury 
commissioners  are  appointed  and  qualified.    33  Ann.  806. 

4.  As  soon  as  the  ailidavit  or  charge  against  an  accused  and  other  prrjcoedings  had  in  the  case 
before  the  committing  magistrate  are  forwarded  to  the  proper  criminal  courts  the  prosecu- 
tion must  be  construed  as  having  been  instituted  in  the  latter  court.    38  Ann.  1198. 

5.  The  i)olicy  of  the  law  that  denies  to  criminals  the  privilege  of  taking  the  chances  before 
petit  juries,  and  then  aftt^r  trial  and  cenviction,  urging  defenses  which  set  up  "  defects  " 
of  said  petit  juries,  is  the  same  that  forbids  them  the  privilege  of  taking  their  chances 
before  grand  Juries,  and  after  indictment  urging  "  defects  "  to  said  grand  juries. 


TT.  F.  Kernan  and  Bied  &  Bled  for  Defendants  and  Appellees: 

1.  The  want  of  qualification  of  the  clerk  of  the  court,  as  jury  commissioner,  is  a  matter  of 
substance,  and  not  of  form. 

2.  It  is  only  matters  of  form  that  must  be  objected  to  on  the  first  day  of  the  term. 

3.  Matters  of  substance  are  not  waived  the  by  plea  of  not  guilt j',  and  may  be  urged  before 
trial  and  verdict.  State  vs.  Stiles,  5  Ann.  327;  State  vs.  Delemo,  11  Ann.  648 ;  State  vs. 
Cook,  20  Ann.  147  ;  State  vs.  Pabner,  32  Ann.  565;  State  vs.  Nicliolson,  14  Ann,  785. 

4.  A  motion  to  quash  for  the  want  of  qualification  of  the  clerk  as  jur>-  commissioner  may  be 
made  after  the  plea  of  not  guilty  and  before  the  trial,  i.  e.,  in  the  prelirainarv*  stages  of 
the  case.  Bishop  Crim.  Prac..  vol.  1,  sec.  762;  State  vs.  Newhouse.  29  Ann.  825;  St»te 
vs.  Washington,  33  Ann.  897  ;  State  vs.  Conway,  35  Ann.  3.'»0. 


The  opinion  of  tlie  Court  was  delivered  by 

Pocn£,  J.  The  Stjite  appeals  from  a  judgment  wliicli  sustained  a 
motion  to  quash  an  indictment  for  murder  returned  against  the  defend- 
ants. 

The  ground  of  the  motion  was  the  illegality  of  the  drawing  of  the 
venire  of  the  jury  from  which  tlie  giand  jury  had  been  formed,  for  tlie 
reason  that  the  clerk  of  the  court,  at  the  time  of  said  drawing,  had  not 
been  sworn  as  a  jury  commissioner. 

The  proof  is  that  the  clerk  had  not  taken  an  oath  as  jury  commis- 
sioner at  the  time  of  drawing  the  venire  for  tluit  term,  and  our  juris- 
prudence has  settled  tliat  such  a  defect  will  vitiate  an  indictment  it»- 
turned  by  a  grand  jury  dwnwn  from  such  a  venire.     State  vs.  Williams, 
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30  Ann.  1028 ;  State  vs.  Vance,  31  Ann.  398  j  State  vs.  Bradley,  32  Ann. 
402 ;  St^ite  vs.  Thompson,  32  Ann.  879 ;  State  vs.  Conway,  35  Ann.  350. 
But  tlie  contention  on  tlie  part  of  tlie  State  is  that  the  motion  to 
quash  was  not  made  in  time,  as  it  was  made  after  arraignment  and  plea 
of  not  guilty,  and  because  it  was  not  made  on  the  first  day  of  the  term 
as  required  by  Section  11  of  Act  44  of  1877,  which  reads  : 

"That  all  objections  to  the  manner  of  drawing  juries,  or  to  any  defect 
or  irregularity  than  that  can  be  pleaded  against  any  array  or  venire, 
must  be  urged  on  the  first  day  of  the  term,  or  all  such  objections  shall  be 
considered  as  waived,  and  shall  not  afterwards  be  urged." 

It  is  very  clear  to  our  minds  that  this  legislation  was  prompted  by  the 
fi-equent  rulings  of  the  courts  tending  to  cure  a  vicious  practice  on  the 
part  of  defendants  in  criminal  prosecutions,  who  would  take  their 
chances  of  an  acquittal  before  a  defective  jury,  and  who  would,  in  case 
of  conviction  urge  irregularities  in  the  formation  of  the  jury,  which 
they  should  have  set  up  in  the  preliminary  stages  of  the  trial. 

But  it  is  quite  plain,  and  in  fact  it  is  conceded  in  this  case,  that  the 
letter  of  the  statute  cannot  be  rigidly  enforced  in  all  instances;  and 
that  it  will  not  apply  to  a  case  in  which  the  offense  charged  was  com- 
mitted after  the  first  day  of  the  term. 

It  is  equally  clear  that  it  could  not  defeat  a  motion  filed  by  a  defend- 
ant who  was  accused  or  arrested  only  after  the  first  day  of  the  term. 
This  was  the  state  of  facts  exliibited  in  Conway's  case,  35  Ann.  350,  as 
appears  from  the  record  which  we  have  examined. 

For  the  same  reason  the  prohibition  should  not  apply  to  a  case  in 
which  the  defect  is  not  apparent  on  the  face  of  the  papers  or  proceed- 
ings, and  when  the  defect  is  discovered  after  the  first  day  of  the  term. 
And  the  mischief  which  jurisprudence  had  sought  to  avoid,  and  which 
the  law  was  intended  to  cure,  is  likewise  avoided,  if  the  motion  is  made 
after  plea  but  before  trial  when  it  appears  that  the  defect  was  only  dis- 
covered after  arraignment,  as  was  disclosed  by  the  record,  now  before 
us,  in  Bradley's  case,  32  Ann.  402. 

From  the  record  in  the  present  case,  it  appears  that  the  defect  which 
did  not  appear  on  the  face  of  the  papers,  was  not  made  known  to  the 
accused  or  their  counsel,  until  or  before  tlie  very  moment  that  the  mo- 
tion to  quash  the  indictment  was  filed. 

Hence  it  follows  that  for  that  reason  and  on  no  other  ground,  the 
motion  which  was  filed  before  that  trial  must  be  held  to  have  been 
seasonably  made,  and  that  on  authority  the  judgment  which  quashed 
the  indictment  is  not  en'oneous. 
Judgment  affinned. 
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No.  10,372. 

105  446,      State  of  Louisian.\  ex   rel.  R.  H.  Yale   et  al.  vs.   Henry  L. 
\\l  IJ^j  Duffel,  Judge,  Etc. 

41    516         1.    A  party,  denying  a  right  of  drain  claimed  and  exercised  by  an  ai\joining  proprietor,  and 
el  15  4^  having  applied  to  the  courts  by  an  ii\i  unction  suit  to  settle  the  disputed  right,  is  bound  to 

~41    516'  respect  the  ttatu  quo  during'the  pendency  of  the  suit. 

AV?  OAi        ^'    '^^^  dissolution  on  bond  of  an  injuuction  operates  as  an  authority  to  perfurm  the  prohib- 
ited act  during  the  pendency  of  the  suit  subject  to  responsibility  under  the  bond. 

3.  In  the  cases  provided  for  by  Article  298,  C.  P.,  and  others  similar,  the  judge  has  no  discre- 
tion, but  is  bound  to  grant  the  application  for  ii\)  unction  when  made  in  confomiity  to  lave. 

4.  When  a  defendant  olistructs  the  plaintiff  in  the  ei\joynieut  of  a  real  right,  which  he  claims 
and  has  exercised  for  many  years,  as  by  fencing  a  common  passage  way,  or  building 
a  levee  across  a  draining  course,  the  latter  is  entitled  to  a  prohibitory  injunction  restrain- 
ing disturbance  and  to  a  nuuidatorv  order  for  the  removal  of  the  obstruction,  which  has 
been  built  pending  litigation  and  without  knowlcHlgc  of  plaintiff. 

A  PPLICATION  for  Mandamus. 


ill7    044 


A 


E.  N.  Pu{fh  for  the  Relators. 


B,  N.  Sims  and  Fred,  Duffel  for  the  Revspondent. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Relators  and  J.  E.  St.  Martin  are  owners  of  contiguous 
plantations,  that  of  relators  being  known  as  the  "  Home,"  and  that  of 
St.  Martin  as  the  "Arlington." 

Relators  claim,  and  St.  Martin  denies,  that  the  "  Home  "  is  entitled  to 
a  servitude  of  drain  of  its  waters  over  the  lauds  of  "Arlington  "  to  con- 
duct them  to  a  natural  water  course  known  as  the  Bayou  "  Joe  Rose," 
which  is  alleged  to  be  the  main  and  necessary  outlet  for  carrying  off  the 
surplus  water  of  that  section. 

While  there  is  a  dispute  as  to  the  right  there  is  no  dispute  that 
the  "  Home  "  had,  for  many  years  exercised  and  enjoyed  the  privilege  as 
&fact  and  had  built  levees  to  collect  its  waters  at  a  particular  point  and 
had  constructed  a  large  and  expensive  draining  machine  whicli  pumped 
its  water  on  the  lands  of  "Arlington,"  which  drainage  system  had  also 
been  in  operation  for  several  years. 

Such  was  the  statm  quo,  when,  on  tlie  5th  of  April,  1889,  St.  Martin  re- 
sorted to  the  court  of  the  doraicil,  presided  over  by  the  respondent 
judge,  and  invoked  a  judicial  settlement  of  the  contested  right,  by  a 
petition  against  relators  in  which,  on  appropriate  allegations  denying 
the  servitude  claimed  by  the  lattcT  and  settiiig  up  the  illegality  of  their 
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acta  in  the  premises,  they  applied  for  and  obtained  a  writ  of  injunction 
prohibiting  relators  from  operating  their  draining  machine,  and  prayed 
for  a  final  judgment  perpetuating  said  injunction  and  ordering  relators 
forever  to  desist  from  draining  over  the  "Arlington  "  Plantation. 

The  relatore,  defendants  in  said  suit,  obtained  order  dissolving  said 
injunction  on  a  bond  to  answer  for  all  damages  in  case  of  judgment 
against  them. 

The  effect  of  this  dissolution  was  to  restore  the  status  existing  prior  to 
the  injunction  and  to  secure  to  relators  the  right  to  continue  the  opera- 
tion of  their  draining  machine  subject  to  the  condition,  secured  by  the 
bond,  of  paying  damages  if  found,  by  the  final  decree,  to  be  illegal. 
State  ex  rel.  Bell  vs!  Judge,  36  Ann.  886. 

It  was  the  plain  duty  of  both  the  parties,  whose  contested  rights  had 
thus  passed  inyremio  legis,  to  abide  the  orderly  determination  thereof, 
and,  in  the  meanwhile,  to  respect  the  stattts  quo. 

But  St.  Martin  was  not  content  to  do  this.  He  was  unwilling  to  await 
the  judicial  determination  of  his  right  to  an  injunction  and  to  rely  on 
the  bond  to  recoup  him  for  damages  sustained  in  the  me^intime.  He 
takes  the  case  out  of  court  and  practically  issues  an  injunction  of  his 
own  against  the  operation  of  relator's  draining  machine  by  constructing 
a  levee  in  front  of  said  machine  and  across  the  route  of  the  waters 
pumped  therefrom,  the  effect  of  which  is  to  block  and  destroy  the  drain- 
age and,  as  alleged,  to  retain  the  water  on  relator's  place  and  to  destroy 
its  valuable  crops.  Although  the  date  at  which  this  levee  was  built  is 
not  positively  fixed,  it  was  constructed  after  the  institution  of  the  in- 
junction suit,  and  done  without  the  knowledge  of  relators. 

Under  these  circumstances,  relators  appealed  to  the  court  for  an  in- 
junction prohibiting  and  restraining  the  defendant,  St.  Martin,  from 
disturbing  them  in  the  free  use  and  enjoyment  of  the  right  of  drain 
through  the  "Arlington"  plantation  to  the  Bayou  Joe  Rose,  coupled 
with  a  prayer  for  an  order  commanding  the  sheriff  to  demolish  and  re- 
move the  obstructing  levee. 

The  respondent  judge  was  willing,  it  appears,  to  grant  a  rule  nm, 
but  on  relators'  asking  him  to  act  by  either  granting  or  refusing  the  in- 
junction, he  entered  his  oflicial  order  refusing  the  same.  We  have  no 
concern  with  anything  except  the  legality  of  this  ofiicial  act. 

The  relators  invoke  the  exercise  of  our  supervisory  jurisdiction  in  the 
form  of  a  mandamus  directing  the  judge  to  grant  the  order  for  an  in- 
junction as  prayed  for. 

So  far  as  the  injunction  restraining  the  disturbance  is  concerned,  the 
case  falls  within  the  letter  of  Par.  5  of  Article  298  C.  P.,  as  one  of  the 
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cases  in  which  the  article  says,  "  the  injunction  nmst  be  granted,"  viz: 
"  When  the  defendant  disturbs  the  plaintiff  in  the  actual  and  real  pos- 
session which  such  plaintiff  has  had  for  more  than  one  year,  either  of  a 
real  estate  or  of  area/  W<//#f  of  which  lie  claims  either  the  ownership, 
the  possession  or  the  enjoyment." 

The  servitude  of  drain  is  a  real  right,  of  which  the  relators  claim  the 
ownersliip,  and  of  which  they  had  undoubtedly  enjoyed  the  actual  and 
real  possession  for  a  niunber  of  years.  They  presented  a  petition  com- 
plying with  all  legal  requisites  of  allegation  and  affidavit,  and  avowed 
their  readiness  to  give  bond  conditioned  according  to  law  in  such  sum 
SIS  the  judge  might  fix. 

We  have  held  that  in  cases  arising  under  Ait.  30Ji  C.  P.,  the  judge  is 
vested  with  a  legal  discretion  to  grant  or  refuse  an  injunction,  which 
will  [not  be  sujiervisorily  interfered  with  unless  his  action  be  manifestly 
arbitrary.     N.  O.  vs.  Telephone  Co.,  37  Ann.  571. 

But  in  the  cases  provided  for  by  Art.  298  and  others  similar,  the 
jurisprudence  is  perfectly  settled  tluit  the  judge  has  no  such  discretion 
and  is  bound  to  grant  the  application  when  made  in  confonnity  to  the 
requirements  of  law.  Beebe  vs.  Guinault,  29  Ann.  795;  State  ex  rel. 
Behan  vs.  Jude,  32  Ann.  1276;  Slaughterhouse  Co.  vs.  Larrieux,  30  Ann. 
799 ;  State  ex  rel.  Gaynor  vs.  Judge,  JJ8  Ann.  924 ;  State  ex  rel.  Jacobs 
vs.  Judge,  40  Ann.  206, 

Therefore,  as  to  this "  part  of  the  relief  asked,  his  absolute  duty  to 
grant  it  was  beyond  dispute. 

We  consider  that  the  additional  order  prayed  for  to  remove  the  levee 
which  operates  the  disturbance  was  a  natural  and  necessary  corollary 
and  concomitant  of  the  injunction  against  disturbance. 

The  law,  in  express  terms,  authonzes  the  injunction  when  *'  the  de- 
fendant disturbs  the  plaintiff"  in  the  possession  of  his  real  right.  It  is 
granted  as  a  remedy  for  actual,  as  well  Jis  threatened,  disturbance.  It 
contemplat'CS  an  effective  relief,  and,  manifestly,  the  injunction  would 
be  lyrutum  fulmen  if  the  obstruction,  which  created  the  very  disturb- 
ance complained  ot  and  enjoined,  were  permitted  to  remain  and  thus  to 
paralyse  its  effect  and  to  peri)etuate  the  disturbance  which  the  injunc- 
tion forbids. 

TliG  case  is  on  all  fours  with  that  of  McDonough  vs.  Calloway,  7  Kob. 
442.  There  the  plaintiff'  claimed  a  right  of  i)assage  through  a  certain 
connnon  alleyway,  and  alleged  that  the  defendant  had  illegally  fenced 
it  up  so  as  to  bar  his  passage.  His  prayer  was  **  that  the  judge  will 
order  the  obstructions  to  the  use  of  said  passage  to  be  immediately  de  - 
molished  and  x*emoved,  that  an  injunction  be  issued  enjoining  defendant 
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not  to  disturb  liiin  in  the  use  of  tlie  said  common  way,"  etc.  The  lower 
judge  granted  the  injunction  against  disturbance,  but  refused  the  order 
prayed  for  to  remove  the  obstruction.  This  court  decided  that,  in  such 
refusal,  he^committed  error.  After  giving  reasons  thoioughly  applicable 
to  the  instant  case,  illustrating  t!ie  vanity  of  the  injunction  without  the 
order,  the  opinion  concludes  with  this  significant  language :  **  the  law 
has  not  left  the  parties  remediless  in  such  cases  nor  the  court*  without 
power  for  the  correction  of  such  evils,  and  we  think  the  judge  below 
should  at  once  have  granted  an  order  to  have  the  obstruction  removed 
by  the  sheriff'."  See  also :  Pierce  vs.  City,  18  Ann.  242 ;  Dudley  vs. 
Tilton,  14  Ann.  286. 

The  later  case  of  Black  vs.  Good  Intent  Co.,  31  Ann.,  reviewed  Mc- 
Donough's  case  above  cited,  and,  as  we  understand  the  decision,  ap- 
proved and  confirmed  it,  as  an  exception  to  the  general  rule  expounded 
in  the  body  of  the  opinion  that  the  writ  of  injunction  in  the  man- 
datory form  cannot  be  issued  on  an  ex  parte  application  but  only  after 
hearing.  The  exception  is  thus  stated  in  the  language  of  the  opinion : 
**  When,  a  prohibitory  writ  having  issued  restraining  a  party  from  ob- 
structing the  exercise  of  a  right,  the  obstruction  may  be  commanded  to 
be  removed  because  its  continuance  effects  the  very  injury  he  was  pro- 
hibited from  effecting." 

In  the  instant  case,  it  was  the  clear  duty  of  the  judge  to  grant  the 
prohibitory'  injunction  prayed  for,  and  the  consequent  duty  to  order  the 
removal  of  the  obstruction  arose  simultaneously.  We  will  not  say  that 
the  judge,  having  first  granted  the  prolribitory  iirjunction  prayed  for, 
might  not  have  ordered  the  defendant  to  show  cause  why  the  mandatory 
order  of  removal  should  not  be  granted.  But  under  such  showing,  the 
inquiry  would  not  have  been  as  to  the  legal  rights  of  the  parties,  but 
simply  as  to  the  fact  whether  or  not  the  levee  did  obstruct  the  drain- 
age. As,  however,  there  is  no  question  raised  as  to  the  fact  of  obstruc- 
tion, and  as  the  order  of  removal  only  contemplates  a  removal  of  the 
levee,  fw'such  an  obstruction,  there  seems  to  be  no  occasion  for  modify- 
ing the  mandamus  as  prayed  for. 

It  is,  therefore,  ordered  and  decreed  that  the  provisional  mandamus 
herein  issued  be  now  made  peremptory. 


No.  10,279. 

City  of  New  Orleans  vs.  Pontchartrain  Railroad  Company  and 
Spanish  Fort  Railroad  Company. 

1.  Article  217  of  the  Conatitntion  has  no  reforenco  to  domestic  corporations. 

2.  License  taxes  muHt  bo  graduated,  and,  therefore,  need  not  be  equal  and  nniform. 
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3,  Whore  the  license  tax  levied  by  the  city  does  not  ezceod  that  levied  on  tlie  sauie  occupa- 
tions in  the  city  by  the  State,  it  is  valid,  even  if  the  SUte  should  have  invalidate<1  ht'sr  own 
license  tax  b3'  illegal  discrimination  lietween  iiersons  pursuing  the  same  business  in  differ- 
ent suMi visions  of  the  Slate.  Such  objection  must  be  urge«l  against  the  State's  tax  and 
contradictorily  with  her. 

4.  The  penalty  of  2  i)er  cent  per  month  ini)ioeed  by  the  city,  on  delinquent  licenses,  being  the 
same  as  that  imposed  by  the  State,  is  legal. 

APPEAL  from  the  CivU  District  Court,  Parish  of  Orleans. 
King,  J. 


W,  B.  Sommerrille,  Assistant  City  Attorney,  for  Plaintiff*  and  Ap- 
pellee : 

1.  The  summary  proceeding  by  nil**  for  the  collectitm  of*  liceiiM^s  is  legal.  Act  101,  1886.  sec- 
tion 17,  ]>ag6  184;  Act  119  of  1882  :  StaU"  vs.  Cliapnian  &  Generally,  35  Ann.  76. 

2.  Ordinance  No.  2661,  C.  S..  does  not  vioIat«  Article  217  of  the  Constitution,  in  not  IxMng 
graduated  and  equal  and  uniform  as  to  all  corporations  transacting  the  same  kind  of 
business. 

3.  Ordinance  No.  2035,  ('.  S..  may  be  good  in  part  and  bad  in  part.  Such  portion  of  8tH:tion  8 
in  said  ordinance  which  is  clearly  ultra  vire»  is  as  if  it  werti  not  written.  It  is  not  neccs 
Hory  for  a  proper  understanding  of  the  ordinance,  and  cannot  invalidate  the  whole.  It 
can  have  no  effect  in  any  way. 

4.  Section  8  of  Act  101  of  1886  is  in  coufonnity  with  Artich'-  206  4if  the  Constitution.  It 
divides  the  places  where  railroads  are  operated  acconling  to  ]>opulation,  and  then  grades 
the  license  taxes,  based  upon  the  gi'oss  receipts  of  such  companies.  State  vs.  O'Uara,  3tf 
Ann.  96  ;  St«te  vs.  Schonhauseu,  37  Ann.  42 ;  City  of  New  Orleans  vs.  New  Orleans,  City 
and  Lake  Kailroad  Company.  40  Ann.  587. 

5.  Although  the  State  license  act  may  be  adjudged  to  be  invalid  such  judgment  will  nut 
have  the  effect  of  setting  aside  and  auntilliug  a  city  ordinance  which  does  not  embrace  or 
contain  tlie  objectionable  features  of  the  act  of  tlio  State  Legislature,  simply  iKMraiuie  the 
Constitution  provides  that  "no  politic4il  corporation  shall  impose  a  greater  license  tax 
than  is  imposed  by  the  General  Assembly  for  State  puri)oses." 

6.  The  charter  of  the  City  of  New  Orleans  prcjvides  that  the  Mayor  may  sign  an  ordinance 
which  he  approves  at  any  time,  with  the«e  two  limitations : 

(a)  If  the  council  be  in  session  the  Msyor  must  sign  the  ordinance  submitted  for  bis  consider- 
ation within  iive  days. 

(b)  If  the  council^be  not  in  seHsidu  he  may  sign  tlie  ordinance  submittetl  at  any  time  phor  to 
the  next  session  of  the  council,  provided  tliis  next  sfssiun  be  held  ufter  five  days  given 
him  in  M'hich  to  consider  the  said  onliiiauce. 


Harry  H,  Hall  and  Hat/ne,  Ihmhjre  ct*  Bayne  for  Detendants  antl  Ap- 
pellants : 

1.  Under  section  9  of  Act  48  of  1871,  amending  tlie  city  charter  of  1870,  the  city  can  exact 
only  10  per  e«ntum  ]K>r  annum  on  deliuqutint  licenses. 

2.  The  above  act  is  still  in  force,  and  so  this  coiirt  has  held  in  several  tax  cases.  ISesides. 
the  present  city  cliarter,  Act  19  of  1882,  only  repeals  former  laws,  inasmuch  as  they  are  in 
conllict  with  that  act. 

3.  Under  articles  203  and  207  of  the  Constitution  of  1879  license  taxes  must  be  graduated  and 
they  must  be  uniform. 
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The  Legislature,  under  the  above  articles  of  the  Constitution  of  1879,  can  graduate  and 
divide  into  classes,  but  cannot  distinguish  as  between  persons  in  the  same  class ;  all  in 
the  same  class  must  bo  treated  uniformly. 

If  there  be  no  valid  State  law  laying  a  licensed  tax  upon  the  defendant  corporations,  the 
City  of  New  Orleans  is  powerless  to  license  tax  them.  Constitution,  Act  206 ;  City  of 
New  Orleans  vs.  Graves,  34  Ann.  840. 


The  opiiiiuu  of  the  Court  was  delivered  by 

Fenner,  J.  This  suit  involves  a  contestation  as  the  constitutionality 
and  legality  of  the  license  taxes  levied  on  the  defendants  by  the 
City  of  New  Orleans  under  her  ordinances  Nos.  2085  of  1887  and  2601  of 
1888. 

The  answer  of  defendants  sets  up  various  grounds  of  illegality  and  un- 
constitutionality, but  all  have  been  abaudoned  in  this  court  except  the 
following : 

1.  It  is  charged  that  the  license  taxes  claimed  are  not  graduated  and 
are  not  equal  and  uniform  as  tx>  all  corporations  transacting  the  same 
kind  of  business,  being  thereby  violative  of  Article  217  of  the  Constitu- 
tiou. 

A  retereuce  to  Article  217  will  show  that  it  ai)plies  exclusively 
to  foreign  corporations,  and  not  to  domestic  ones  such  as  the  defenihxnts. 

The  other  objections  to  the  mode  of  graduation  and  want  of  equality 
and  uniformity  are  met  and  silenced  by  our  recent  decisions  on  these 
(piestions.  Sta.te  and  City  vs.  Traders'  Bank,  41  Ann.;  State  vs.  Ins. 
Co.,  40  Ann.  464;  State  vs.  Marrero,  38  Ann.  397;  State  vs.  Schon- 
hausen,  37  Ann.  42;  Strife  vs.  O'Hara,  'i6  Ann.  94;  State  vs.  Chapman, 
35  Ann.  76. 

2.  The  next  objection  is  that  the  license  taxes  imposed  by  the  city  are 
invalid  because  there  wns  no  valid  State  law  levying  licenses  on  such 
corjiorations. 

Article  20(>  of  the  Constitution  provides  that  "  No  political  corpora- 
tion shall  impose  a  greater  license  tax  than  is  imposed  by  the  General 
Assembly  for  State  purposes.'' 

This  provision  has  been  construed  to  mean  that  when  the  State  levies 
no  license  on  a  particular  business,  the  city  can  exact  none. 

It  is  not  denied  that  the  General  Assembly  has  levied  a  license  on  the 
occupation  of  defendants  and  that  the  city  exacts  no  greater  sum  for  its 
own  license. 

But  it  is  said  that  the  provision  of  tlie  State  license  law  on  this 
subject  is  invalid  because  it  has  made  an  unconstitutional  tliscrimination 
between  persons  pursuing  the  same  occupation  in  cities  having  popida- 
tion  exceeding  50,(KX),  and  in  those  having  a  less  i)opulation. 
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If  tliere  be  any  merit  in  such  an  objection  to  the  validity  of  tlie 
license  imposed  by  the  State,  it  must  be  urged  when  the  State  seeks  to 
enforce  her  license  and  contradictorily  with  her.  It  is  very  clear  that  it 
has  no  application  to  the  license  imposed  by  the  city,  which  makes  no 
sucli  discnmination  and  which  has  not  le\ded  a  greater  license  than  that 
imposed  by  the  General  Assembly  on  these  defendants. 

S.  The  final  objection  is  that  the  ordinance  of  1SS6  allows  a  penalty 
2  per  cent  per  month  on  delinquent  licenses. 

We  have  quite  recently  affirmed  the  validity  of  this  penalty.  City  vs. 
Fireman's  Ins.  Co.,  41  Ann. 

But  the  defendants  claim  that  they  have  discovered  a  statute  prohibit- 
ing such  a  charge,  which  has  escaped  our  attention.  They  refer  to  sec- 
tion 9  of  Act  48  of  1871,  amending  section  21  of  the  city  charter  of  1870. 
But  a  reference  to  the  two  laws  shows  that  the  amendment  embraces 
taxes  only,  and  not  licenses;  that  it  limits  penalties  on  delinquent 
taxes  to  10  per  cent  per  annum,  but  leaves  those  on  delinquent  licenses 
untouched. 

The  State  imposes  the  penalty  of  2  per  cent  per  month  on  her  delin- 
quent licenses,  and  the  city  simply  Adopts  the  same,  conforming  therein 
to  the  authority  vested  in  her  by  Act  119  of  1882,  which  vests  the  politi- 
cal corporations  with  all  the  means  of  enforcing  their  tiixes  which  are 
provided  in  State  laws,  amongst  which  are  included  the  right  to  exact 
the  same  penalties  for  delinquency. 

Judgment  affirmed. 


No.  10,338. 
Anna  Gossuii  et  al.  vs.  City  of  New  Ouleans  et  ai.s. 

1.     The  power  U>  i-effiilato  the  Hale  of  /ntitt  is  confei-n^d  by  the  LegiHlature  upon  the  City 
'105    211  Council  of  New  OrU*ana,  quite  am  clearly  us  that  of  the  aalo  of  vegetableH  and  fish.    Both 

are  within  their  domiuiou  and  control,  and  their  regulation  is  within  their  legislative 
diiicretion. 

APPEAL  from  the  Civil  District  Court  tor  the  Parish  of  Orleans. 
Voorhies,  J. 


Sambola  &  Ducros  for  Plaintiffs  and  Appellees. 


Carleton  Hunt,  City  Attorney ;    Thos.  McC.  Hynmn,  Assistant  City 
Attorney,  and  Frank  N,  Butler,  for  Defendants  and  Appellants. 
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Tlie  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  several  phiin tiffs— Anna  Gossigi,  Antonio  Mar- 
eoluso,  Louis  Pernia  and  Vincenzo  Marcido — residing  at  different  locali- 
ties in  this  city,  are  engaged  in  the  daily  sale  of  meats,  flshj/rin'te  and 
vegetables,  atlniittedly  within  six  scpiares  of  different  public  markets  of 
the  city,  and  clearly  within  the  terms  and  provisions  of  an  act  of  the 
Legislature,  and  an  ordinance  of  the  city,  prohibiting  the  exercise  of 
such  a  calling  within  that  limit. 

They  sued  out  an  injunction,  restraining  the  city  from  interfering 
with  their  business,  and  based  it  on  the  gronud  that  their  business 
is  legitimate,  and  earned  on  in  a  clean  and  healthy  manner;  but  that> 
notwithstanding  it  is  so  conducted  and  carried  on,  the  City  Council  of 
New  Orleans  passed  and  promulgated  Ordinance  No.  4798,  A.  S., 
whereby  petitioners  are  prohibited  from  carrying  on  same  within 
six  squares  of  any  public  market  of  said  city. 

They  represent  that  said  onlinance  was  not  passed  in  the  exercise  of 
the  police  power  of  the  State,  to  protect  health,  or  any  public  interest? 
for  the  reason  that  there  was  not,  and  does  not  now  exist  any  reason,  in 
a  sanitary  point  of  view,  or  otherwise,  why  this  business  should  thus  be 
prohibited,  but  that  it  was  simply  passed  to  carry  out  a  contract  with 
Henry  Larquie,  representing  himself  and  other  persons  in  the  lease  of 
the  public  markets  of  New  Orleans,  at  an  exorbitant  price,  by  closing 
IH'titioners'  business,  with  others,  and  driving  them  into  the  public 
markets  to  enhance  their  revenues.  **  That  sjxid  council  can  only  regu- 
late and  not  prohibit,  and  thus  create  a  monopoly  in  favor  of  the  public 
market  lessees." 

The  petitioners  then  make  this  averment,  viz : 

'*  That  in  furtherance  of  said  purpose,  Henry  Larquie  has  leased  all 
the  public  markets  of  the  City  of  New  Orleans,  under  a  c<mtract  and 
agreement  with  said  city,  by  which  said  city  has  bound  herself  to  him  to 
close  the  stUe  of  all  fruits,  vegetables  and  oysters  within  three  squares 
of  any  public  market,  in  consideration  of  the  sum  of  $18.),(KK) />er  annum, 
for  three*  years,  and  that,  under  the  contract  made  under  said  ordinance, 
wiid  Henry  Larquie,  lessee,  assisted  by  said  city,  is  enforcing  said  con- 
tract by  the  arrest,  and  tine  or  imprisonment  of  petitioners,  tor  carrying 
on  their  said  business  •  •  without  any  authority,  and  in  violation  o^ 
the  Constitution  of  the  State,. by  creating  a  monopoly  in  favor  of  said 
city  and  Henry  Laniuie,  lessee,  in  the  sale  of  the  marketable  commodi- 
ties mentioned ;  and  !)y,  also,  depriving  them  of  their  property,  and  the 
destruction  of  their  liberty,  and  equal  rights  to  pursue  their  business, 
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and  live,  as  others  doing  the  same  business,  and  whieli  is,  likewise,  in 
violation  of  the  Constitutions  of  the  State  and  of  the  United  States." 

The  prayer  of  their  petition  is  that  the  city  and  Henry  Larquie,  lessee, 
be  enjoined  and  prohibited  from  interfering  with,  or  preventing  them 
from  carrying  on  their  said  business  at  the  places  and  localities  specified, 

Henry  Larquie,  lessee,  took  a  rule  on  the  plaintiffs,  for  various 
reasons  set  out  in  his  motion,  to  show  cause  why  the  injunction  should 
not  be  dissolved  as  t-o  him ;  and  among  the  causes  assigned  was  that  of 
"  no  cause  of  .action."  Subsequently,  counsel  for  the  plaintiffs,  on  their 
own  motion,  caused  the  injunction  to  be  "  dissolved  and  set  aside  as  to 
Henry  Larquie,  one  of  the  defendants,  without  any  prejudice  to 
any  rights  said  defendant  may  have  in  the  premises." 

The  city,  in  her  answer,  avers  that  each  one  of  the  plaintiffs  "are 
carrying  on  business  as  private  marketmen,  and  engaged  in  dealing  in 
vegetables,  fruits  and  other  comestibles,  contrary  to  law  and  the  ordi- 
nances of  the  City  of  New  Orleans  —  moi-e  especially  the  Act  of  the 
Legislature  known  as  Act  No.  100  of  1878,  and  the  ordinances  of  the 
City  of  New  Orleans  resjiectively  designated  and  identified  by  the  num- 
bers 4798,  Administration  series,  and  2024,  Council  series.  •  *  * 
That  plaintiffs,  each  and  all,  persist  in  disobeying  the  said  laws,  defying 
the  authority  of  the  City  of  New  Orleans,  and  that  the  said  plaintiffs 
and  their  sureties  should  be  condemned  in  damages,  etc," 

On  the  trial  there  was  judgment  in  favor  of  the  city  dissolving  plain- 
tiffs' injunction,  and  decreeing  the  respective  plaintiffs  to  remove  their 
places  of  business  beyond  the  radius  of  six  squares  from  any  and  all 
public  markets,  and  to  disctmtinue  any  business  such  as  they  have  been 
*^can*ying  on,  except  that  of  selling  fruits,^^ 

From  this  judgment  the  city  prosecutes  this  appeal. 

As  the  case  now  stands,  with  Henry  Larquie  left  out,  we  have  nothing 
to  do,  and  cannot  deal  with  the  contract  the  citj^  is  alleged  to  have  made 
with  him  as  lessee  of  the  i>ublic  markets,  nor  with  any  of  the  grants  or 
concessions  the  City  Council  is  alleged  to  have  made  to  him  ;  and  there 
is  no  other  question  in  the  case  except  the  one  as  to  whether  private 
markets  for  the  sale  o{  fntits  can  be  lawfully  kept  within  a  radius  of  six 
squares  of  a  public  market. 

We  can  see  no  reason  why  the  sale  of  fruits  should  not  come  within 
the  dominion  of  the  City  Council,  quite  as  well  as  that  of  vegetables,  or 
fish.  Over  ripe  or  partially  decayc'd  fruits  are  certainly  quite  unwhole- 
scmie,  and  sliould  not  be  allowed  to  be  sold  at  all,  as  they  are  verj^  dan- 
gerous to  the  healtli  of  the  poi)ulace,  if  used  in  such  condition. 

The  power  conferred  upon  the  City  Council  in  respect  to  the  m/ii/«- 
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tion  of  private  markets,  is  within  their  discretion,  and  it  is  practically 
unlimited,  for  the  act  of  the  legislature  provides  "that  the  City  Council 
of  the  City  of  New  Orleans  be  and  they  are  hereby  authorized  and  em- 
powered to  make  such  arrangements  and  pass  such  ordinances  for  the 
government  and  regulation  of  private  markets  in  the  City  of  New  Orleans 
as  they,  in  their  discretion  y  may  deem  proper ,  and  that  they  be  vested  with 
full  power  to  provide  for  the  enforcement  of  their  said  ordinances." 
Section  2  of  Act  100  of  1878. 

In  the  exercise  of  their  discretion  the  City  Council  enacted  Ordinance 
No.  4798,  A.  S.,  which  provides  "  that  private  markets  for  the  sale  of 
meat-s,  fish,  vegetables, /rM/f  and  other  comestibles  may  be  opened  and 
kept  in  any  portion  of  the  City  of  New  Orleans  not  within  a  radius  of 
six  squares,  ete." 

Thus,  it  is  quite  plain  that  the  City  Council  intended  to  exercise  its 
discretionary  power  in  respect  to  the  sale  oi  fruits ,  quite  as  well  as  in 
reference  to  fish  and  vegetables,  and  has  placed  them  all  in  the  same 
category  and  assigned  to  them  precisely  the  same  limits.  Of  course,  in 
passing  this  ordinance,  they  intended  it  to  be  a  regulation  of  the  tra<le 
in  the  articles  specified,  and  had  in  view  the  management  and  conduct 
of  such  a  business  or  calling  in  any  part  of  the  city.  It  does  not  matter, 
in  the  least,  that  plaintiffs'  business  or  calling  was  perfectly  legitimate, 
and  conducted  in  a  clean  and  healtliy  manner.  Its  control  is  clearly 
within  the  competency  of  the  City  Council ,  and  they  had  the  undoubted 
authority  to  enact  the  ordinance  restricting  the  pursuance  of  such  a 
calling  within  the  limits  designated. 

We  are  cited  to  Act  No.  116  of  188S  as  having  repealed  Act  No.  100  of 
1878,  above  quoted.  That  is  true,  but  the  former  re-enacted,  in  terms, 
the  provisions  of  the  hatter,  which  are  given  supra.  The  only  mattaial 
alteration  it  makes  is  with  reference  to  the  distance  from  public  markets, 
within  which  private  markets  may  be  established.  That  act  is  quite 
sufficient  to  continue  the  jirovisions  of  Ordinance  No.  4798,  A.  S.,  in  full 
force  and  efficacy. 

Tliat  part  of  the  judgment  which  excepts  the  sale  of  fruits  from  the 
operation  and  effect  of  the  law  and  ordinance  of  the  city  is  erroneous 
and  ninst  be  amended. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
Ik*  so  amended  as  t^  re.ject  tlie  plaintiffs'  denuinds  in  toto,  and  to  dissolve 
their  injunction  at  their  costs  in  both  courts. 
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No.  10,376. 

44    w|  State  of  Louisiana   kx  rel.  Agnes  Stinson  vs.  W.  B.   Muephy, 

Recorder. 

1.  If,  in  a  prosecution,  underacit}*  ordinance,  in  a  reconler'H  court  in  the  City  of  New 
Orleans,  there  is  a  bona  fide  and  timely  contestation  in  rei^ard  to  it8  lej^ality  and  coustitn- 
tionality,  antecedent  to  trial  had,  or  jndgni.mt  being  prouoauced  thereon,  the  condemned 
defendant  is  entitled  to  an  appeal,  and,  upon  hi8  distinct  and  emphatic  rel'asal  thereof, 
mandamus  will  lie  against  him  to  compel  its  allowanc«^ 

2.  A  recorder's  court  in  the  City  of  New  Orleans,  is  not  a  court  of  record,  and  there  is  no 
legal  prohibition  against  a  defendant,  in  a  CAune  th(«reiii  dependiu;^,  from  urging  plea^  or 
defenses  orally. 

A  PPLICATION  for  Certiorari,  Mandamus  and  Prohibition. 
McMahon  d:  Pratt  for  the  Relatrix. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  petition  of  the  relatrix  assigns  the  following 
grounds  of  complaint  against  the  respondent,  as  entitling  her  to  relief, 
viz: 

That  she  was  arrested  on  a  charge  of  having  violated  Ordinance  No. 
7141  A.  S.  of  the  City  of  New  Orleans,  relative  to  persons  keeping  hoases 
of  ill-fame  or  prostitution  j  that,  on  the  14th  of  April,  1889,  upon  the  trial 
of  said  charge  before  the  respondent,  her  counsel  tendered  a  motion  to 
quash  and  set  aside  the  proceedings,  on  the  ground  that  the  court  had  no 
jurisdiction  of  said  cause,  for  the  reason  that  a  stxitute  had  been  enacted 
by  the  General  Assembly,  upon  the  same  subject-matter  as  that  covered 
by  said  ordinance,  and  whereby  it  was  superceded  and  rendered  inopera- 
tive ;  and  if  not  superceded,  same  was  in  violation  of  Article  2  of  the 
Constitution,  and  therefore  void ;  that  notwithstanding  the  timeliness  of 
the  offering  of  said  motion,  it  was  arbitrarily  declined  by  the  respondent, 
who  refused  to  pennit  same  to  be  filed,  and  atotice  proceeded  to  hear,  de- 
termine and  adjudge  the  case  against  her,  and  sentenced  her  to  pay  a  fine 
of  twenty-five  dollars,  or,  in  default  of  payment,  that  she  should  be  im- 
prisoned for  thirty  days ;  and  that,  she  applied  for  a  suspensive  appeal 
to  this  court,  and  said  application  was  arbitrarily  and  illegally  denied. 

Therefore  she  avers  **  that  writ^of  mandamus  and  certiorari  are  neces- 
sary in  the  premises,  and  that  unless  granted,  she  will  suffer  an  irrepar- 
able injury,"  and  she  prays  for  their  issuance,  and  asks  that  the  resjiond- 
ent  be  prohibited  and  restrained  from  any  further  ]>roceedings  in  the 
case,  during  the  pendency  of  this  suit. 

Her  substantial  and  aflirmative  declaration  is  "  that  the  action  of  the 
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court  aforesaid  amouDts  to,  and  constitutes  a  denial  of  justice,"  from 
which  she  is  entitled  to  relief  at  our  hands. 

The  respondent  returns  that  he  transmits  the  original  affidavit  against 
the  relatrix,  with  the  judgment  thereon  indorsed,  and  avers  "  that  the 
same  constitutes  the  sole  and  only  paper  of  record  in  the  case  before 
him,"  and  he  denies  that  a  motion  to  quash  was  ever  presented  to  him  ■ 
on  the  trial  of  the  case,  and  was  only  presented  after  the  trial,  and  when 
judgment  had  been  rendered,  and  that,  for  that  reason  alone,  he  de- 
clined to  permit  same  to  be  filed. 

But  he  admits  'Hhat  during  the  progress  of  the  trial  before  him,  the 
relatrix'  counsel  excepted  to  the  jurisdiction  of  the  court,  and  tlie  legal- 
ity and  constitutionality  of  the  ordinance,  but  did  not  offer  to  file  any 
paper  or  document." 

From  this  it  appears  there  was  a  hotia  fide  and  ti  nely  "  contestation  " 
in  the  respondent's  court,  antecedent  to  trial  and  judgment,  in  respect 
to  the  constitutionality  and  legality  of  the  ordinance  under  which  the 
relatrix  was  being  prosecuted.  That  these  objections  were  not  formally 
reduced  to  writing  and  tendered  to  the  court  for  filing  before  the  trial, 
or  at  all,  is  of  no  significance,  because  the  respondent's  is  not  a  court  of 
record.  No  part  of  the  proof  or  pleadings  are  reduced  to  writiug  or 
filed  in  a  recorder's  conrt. 

That  this  motiou  was  made  orally  before  the  trial,  furnishes  no  suffi- 
cient reason  why  it  should  not  have  been  considered  by  the  respondent. 
The  same  was  formally  brought  to  his  attention  seasonably  and  in  due 
time  for  his  consideration  of  it,  and  it  was  his  duty  to  have  passed  upon 
the  plea.  There  was  a  contestation  raised  upon  this  issue.  Doubtless 
tlie  subsequent  preparation  of  the  written  motion,  and  its  tender  for 
filing,  were  only  intended  to  serve  the  purpose  of  an  appeal,  or  of  the 
present  application. 

City  of  New  Orleans  vs.  Hill,  32  Ann.  1161,  and  State  of  Louisiana  vs. 
Tsni  Ho  et  al.,  37  Ann.  50,  cited  by  the  respondent,  are  inapplicable  to 
this  ca«e,  because  there  was  no  controversy  in  the  recorder's  court  from 
which  those  appeals  were  prosecuted. 

In  the  latter  the  court  employed  this  language,  viz : 

"  It  is  obvious  that  the  ^contestation'  referred  to  in  the  Constitution 
must  have  existed  in  the  lower  court,  aiul  the  ftu;t  of  its  exifttence  must 
aflfirmatively  appear  on  the  face  of  the  record." 

Tlie  case  of  State  ex  rel.  Lamarque  vs.  Recorder,  39  Ann.  319,  rests 
niainlj"  on  the  fact  that  the  relator  had  plead  guilty  and  after  sentence 
had  voluntarily  paid  tlio  fine.  The  opinion  is  concluded  with  this  ob- 
sciVAtion,  viz; 
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"  Tlie  payment  made  without  qualification,  must  be  viewed  as  made 
voluntarily.  C.  P.  567.  Under  such  circumRtAnces  the  relator  must  l>e 
denied  the  right  of  appeal." 

Relatrix  has  fully  shown  her  right  of  appeal  from  tlie  adverse  judg- 
ment and  sentence  pronounced  against  her.  If,  in  fact,  the  ordinance 
under  which  she  was  prosecuted  was  or  is  illegal  and  unconstitutional, 
the  judgment  and  sentence  thereunder  pronounced  by  the  respondent 
are  void,  and  her  punishment  unwaiTanted.  She  is  clearly  entitled  to 
an  appeal  therefrom,  suspensively  or  devolutively,  if  she  contested  the 
constitutionality  or  legality  of  the  ordinance  in  due  time — in  ample 
time  for  the  respondent  to  have  examined  and  decided  this  issue.  This 
was  done,  and  we  think  it  was  error  on  the  part  of  the  respondent  to 
have  declined  to  permit  an  appeal  from  the  judgment  he  rendered.  The 
law,  in  its  kindness,  "  favors  the  liberty  of  the  citizen,"  and  the  prose- 
cution of  appeals  allowable  under  its  provisions.  State  vs.  Labatut,  o9 
Ann.  513. 

The  certiorari  has  served  its  purpose  in  bringing  up  the  original 
record,  and  the  prohibition,  likewise,  in  restraining  the  execution  of  the 
judgment  complained  of. 

The  writ  of  mandamus  must,  therefore,  be  made  peremptory. 

It  is,  therefore,  ordered  and  decreed  that  the  relief  prayed  for  be 
granted  and  the  writ  of  mandamus  be  made  peremptory,  commanding 
the  respondent  to  grant  an  appeal  in  favor  of  the  relatrix  in  the  suit, 
and  prosecution  entitled  the  State  vs.  Agnes  Stinaon,  alias  JBo6nwon,  on 
compliance  with  the  provisions  of  law  applicable  to  appeals,  and  that 
he  be  taxed  with  cost. 


No.   10,306. 
Nicholas  Moniotte  vs.  F.  0.  Lieux  et  als. 

Where  property  is  puTchosed  daring  the  oxietence  of  the  community,  and  after  the  dissohi- 
tion  of  the  community  the  title  is  perfected  by  the  survivor  paying  the  parcha«e  price, 
the  property  belongs  to  the  community,  and  the  purchase  price  so  ]mid  in  a  community 
debt. 

A  mortgage  debt  resting  on  property  acquired  during  the  community,  and  discharged  by  the 
Buccossion  aft«r  the  diasolntion  of  the  community,  is  a  community  debt.  Interest,  after 
the  dissolution  of  the  community,  must  be  paid  by  the  usufructuary. 

Where  a  part  of  the  record  in  a  suit  which  was  compromised  is  offere<l  to  prove  the  judicial 
admission  of  one  of  the  parties  to  the  suit,  it  is  competent  for  the  other  party  to  offer  the 
compromise  in  evidence  to  show  the  final  disposition  of  the  suit  and  the  matters  settled  by 
the  compromise  and  which  were  at  issue  in  the  litigation. 

APPEAL  from  the  Fifteenth  District  Court,  Parish  of  Point*?  Couple. 
Semplej  J. 
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O.  O,  Provoftty  and  Thainns  H,  Heices  for  Plaintiff  and  Ax)pellant. 


L,  B.  Claiborne  for  Defendants  and  Appellees. 


The  opinion  of  tbe  Court  was  delivered  by 

McEnery,  J.  Constance  Collins,  the  wife  of  Paiilin  Deplaigne,  died 
in  1867.  There  were  left,  as  issue  of  her  niarritage,  four  children.  One 
of  them,  Marguerite,  soon  after  her  mothcir's  death,  married  the  plaintiff 
in  this  suit.  Mrs.  Nicholas  Moniotte  died  in  1869,  leaving  issue  of  her 
marriage  with  Nicholas  Moniotte,  an  infant  daughter,  M^licie,  who  died 
in  1883.  The  plaintiff,  inheriting  from  this  child,  brought  suit  for  her 
interest  in  her  grandmother's  succsesion. 

Constance  Collins'  succession,  at  her  death,  on  the  application  of  her 
husband,  Paulin  Deplaigne,  was  regularly  opened,  and  in  January,  1868, 
an  inventory  of  her  succession  was  made. 

The  two  tracts  of  land  comprising  the  Grand  Bay  Plantation  were  in- 
cluded in  the  inventory  as  community  property,  and  appraised  at  $8400. 
Tlie  personal  effects  in  the  inventory  do  not  figure  in  this  suit,  as  by  ad- 
missions in  the  inventory  they  are  shown  to  be  no  longer  in  existence, 
the  mules  having  long  since  died,  and  the  other  movable  effects  are 
worn  out  or  are  valueless.  There  was  in  the  inventory  an  item  of 
$6000  cash. 

Paulin  Deplaigne  died  in  1887,  and  the  Grand  Bay  Plantation  was 
inventoried  in  his  succession  as  his  separate  property. 

The  defendants,  the  heirs  of  Constance  Collins  and  Paulin  Deplaigne, 
plead  a  general  denial,  and  also  F.  0.  Lieux,  the  administrator  of  the 
succession  of  P.  Deplaigne. 

Defendants  waive  the  exceptions  they  have  filed,  and  the  plaintiff 
practically  abandons  his  demand  for  the  annulment  of  the  sale  under  an 
order  of  court,  of  the  Grand  Bay  Plantation,  to  F.  0.  Lieux,  the  admin- 
istrator. The  questions  to  consider  are  whether  the  Grand  Bay  Planta- 
tion belonged  to  the  community,  the  amount  of  the  community  after  de- 
ducting debts,  and  whether  there  is  any  sum  of  money  due  the  plaintiff 
from  the  succession  of  Constance  Collins. 

The  Bay  Plantation  was  acquired  by  Deplaigne  during  the  existence 
of  the  community,  from  A.  L.  Mahondoau,  on  the  5th  Noveml)er,  1865. 

The  property,  when  acquired,  wa«  mortgaged  to  the  Police  Jury  of 
Pointe  Couple  Parish  for  $8900,  with  interest,  from  first  day  of  April, 
1800.  A.  L.  Mahondeau  died  in  1882.  Marguerite  Villey,  his  universal 
legatee  and  testamentary  executrix,  brought  suit  against  Deplaigne  to 
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mortgage  debt  on  said  plantation  paid  by  Deplaigne,  and  the  balance, 
twelve  thousand  one  hundred  and  thirty-five  dollars  and  eighty  cents 
($12,135  80)  y  represents  the  amount  in  the  succession  of  Constance 
Collins  to  be  distributed. 

The  share  of  the  minor,  M^licie,  to  which  plaintiff  is  entitled,  is  one- 
eighth  of  said  amount  —  one  thousand  tive  hundred  and  sixteen  dollars 
and  ninety-seven  cents  ($1516  97). 

There  are  claims  and  counter  claims  set  up  between  plaintiff  and  De- 
plaigne  which  it  is  not  necessary  to  notice,  as  they  are  irrelevant,  as  this 
suit  can  only  determine  the  interest  of  the  deceased  minor  in  the  succes- 
sion of  her  grandmother,  to  which  interest  her  father  has  succeeded. 

The  claims  for  the  support,  maintenance,  education,  etc.,  of  the 
minor,  M61icie,  cannot  be  allowed  as  a  credit  t^  the  amount  due  her  in 
the  succession  of  her  grandmother.  Deplaigne,  the  grandfather,  either 
took  the  minor  to  support  and  educate  at  his  own  expense,  or  to  expend 
for  this  purpose  money  out  of  her  revenues,  with  consent  of  the  tutor. 
The  record  shows  she  had  no  revenue  from  her  property,  and  the  grand- 
father could  not  do  what  the  law  forbids  the  tutor  from  doing :  expend 
and  exhaust  the  capital  of  the  minors. 

It  is,  therefore,  ordered,  ac^udged  and  decreed  that  the  judgment  ap- 
pealed from  be  amended  so  as  to  increase  the  amount  allowed  plaintiff 
to  one  thousand  five  hundred  and  sixteen  dollars  and  ninety-seven  cents 
($1597  16),  and  as  thus  amended  it  be  affirmed,  defendants  to  pay  costs 
of  appeal. 

On  Application  for  Rehearing. 

There  is  only  one  point  necessary  to  consider  on  the  appli- 
cation for  a  rehearing.  It  will  be  unnecessary  to  reopen  the  case  to 
correct  the  error.  In  the  decree  interest  was  allowed  on  the  mortgage 
debt  due  the  Police  Jury,  aftcT  tlie  dissolution  of  the  community.  The 
principal  and  interest  of  said  debt  to  the  time  of  the  death  of  Constance 
Collins  only  should  have  been  charged  to  the  community. 

The  principal  interest  at  the  dissolution  of  the  community  amounted 
to  $6000. 

It  is  ordered  that  the  decree  heretofore  rendered  be  amended  so  as  to 
place  said  mortgage  debt  as  a  community  debt  for  sjiid  amount,  making 
the  amount  to  be  distributed  in  the  succession  of  Constance  Collins 
$8271  60,  one-fourth  of  which  is  the  share  of  the  minor,  Melicie. 

In  other  respects  the  decree  remains  undisturbed.  Sue.  Fitzwillianis, 
3  Ann.  487. 
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St»to  ex  rel.  Badger  vs.  Recorder  of  Mortgages  et  als. 

No.  10,373. 
State  of  Louisiana  ex  kel.  A.  S.  Badger  v3.  Recorder  of  Mort-  i^  ^ 

GAGES    et    als.  ' 

An  urroneoui}  assMJAiiment  cities  uot  luako  tbe  tax  illegal  or  uuconstitutioual.  It  may  be  legal 
aud  constitutional  although  eiToncously  assessed  in  the  name  of  ouo  who  is  uot  the  real 
owner. 

Ill  such  case  the  Su]>n)me  Coui't  Inis  jurisdictiou  only  when  the  amount  involved  exceeds 
$2000,  the  lower  limit  of  its  appellate  jurisdiction. 

APPEAL  from  the  Civil  District  Court  for  tbe  Parish  of  Orleans. 
Kingy  J. 


James  C.  Mo'ise  for  the  Relator  aud  Appellee : 

1.  A  suit  for  tlie  purpose  of  securing  the  erasure  aud  cancellation  of  tax  assessments  liens, 
privileges  and  inscriptions,  from  the  books  of  the  Recorder  of  Mortgages  and  Comptroller 
of  the  City  of  New  Orleans,  on  the  ground  that  the  property  was  erroneously  described 
on  the  assessment  rolls,  and  was  listed  in  the  name  of  one  not  the  owner  of  the  property, 
is  not  a  suit  in  which  the  legality  or  constitutionality  of  the  tax  is  in  contestation,  and 
hence  the  Jurisdiction  of  the  Supremo  Court  is  to  be  testotl  by  the  amount  involved.  39 
Ann.  900 ;  37  Ann.  899,  507 ;  36  Ann.  286,  364,  801 ;  33  Ann.  286 ;  32  Ann.  817 ;  35  Ann.  965  ; 
38  Ann.  231,  90 ;  33  Ami.  286 ;  32  Ann.  818. 

2.  The  constitutionality  of  no  law  lias  been  raised  as  an  issue  in  this  case,  hence  no  8u6h 
question  can  be  considered.    26  Ann.  753. 

3.  The  amount  involved  being  but  $523  66,  this  court  has  no  jurisdiction.  Article  81. 
Constitution. 


ir.  B.  Sominennlle,  Assistiint  City  Attorney,  for  the  Respondents  and 
Appellants : 

An  allegation  in  a  cause  tliat  certain  assessments  tmd  the  taxes  based  thereon  are  absolute  ' 
nullities,  and  a  denial  of  such  allegations,  puts  the  legality  of  such  taxes  in  contestation 
and  the  Supreme  Coui't  has  ajipeUate  Jurisdiction  thereof.    36  Ann.  812  ;  33  Ann.  286. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  wa*  delivered  by 

McEnery,  J.  The  relator  in  a  mandamus  proceeding  prayed  for  the 
cancellation  of  tax  inscriptions  which  were  made  against  property  pur- 
chased by  him,  for  the  years  1881, 1882.  The  allegations  in  the  peti- 
tion are  *Hhat  said  taxes  and  tax  inscriptions  are  clouds  upon  the  title  of 
the  projierty  herein,  and  should  be  annulled,  cancelled  and  erased  as 
being  grossly  erroneous  as  to  description  in  the  assessment  rolls  j  as  be- 
ing absolute  nullities  as  being  assessed  in  the  name  of  one  not  the 
owner ;  and  as  having  been  prescribed." 

From  an  adverse  judgment  the  City  of  New  Orleans  appeals. 
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State  ex  i-el.  Fredericks  vs.  I5oanl  of  AsHCsaors. 

The  i*elator  asks  tliat  tlie  appeal  be  dismissed  because  there  is  no  coii- 
testatiou  as  to  the  coustitutionality  or  legality  of  tlie  tiix,  and  the 
amount  involved  is  $533  66,  below  tlie  lower  limit  of  the  jurisdiction  of 
this  court. 

It  is  evident  that  tlie  only  issue  between  the  parties  to  this  litigation 
is  as  to  tlie  manner  of  the  assessment.  The  assessment  may  be  errone- 
ous and  the  tax  constitutional  and  valid.  Bush  &  Levert  vs.  Police 
Jury,  39  Ann.  p.  900 ;  37  Ann.  p.  898. 

The  amount  involved  is  S533  66.  As  the  constitutionality  and  le- 
gality of  the  tax  is  not  at  issue  and  the  amount  is  less  than  $2000,  this 
court  luis  no  jurisdiction  of  the  demand. 

It  is  therefore  ordered  that  this  api)eal  be  dismissed  at  appellants' 
costs. 


No.  10,346. 
State  of  Louisiana  kx  kel.  Hl'(JO  H.  Fkedekicks  vs.  Hoakd  ov 

AsSES.SOKi5. 

Where  the  priiidpal  biwiuenH  of  a  luauufacturt'r  m  the  niakiiig  of  machinery  ami  other 
articleH  UDcd  in  the  ])n«parutiuii  of  uii  aj^riculttirul  (iiXKluct  of  thiH  Stato  for  iuarkt>t,  the 
property  used  for  tlie  iiiaiiufactiin'  of  them*  aiticleH  is  exempt  from  taxation,  althouj;h 
the  property  may  be  incideDtally  employed  iu  tlio  manufa<;lure  of  other  articled,  not 
iuclwled  iu  Art.  207,  but  of  a  like  kiud. 

APPEAL  from  the  Ci\il  District  Court  for  the  Parish  of  Orleans. 
£lUs,  J. 


Chas.  Louque  for  the  Kelator  and  Api)cllee. 


T.  Mc,  G.  Hyman  and  Wynne  lioyers  for  Respondents  and  Api)ellant8. 


The  opinion  of  the  Court  was  delivered  b^v 

McEnery,  J.  This  is  a  mandamus  proceedijig  to  compel  the  Board 
of  Assessors  of  the  parish  of  Orh*ans  to  erase  and  cancel  tlie  asst^ssnient 
of  certain  property  against  the  rehitor,  on  the  giound  that  it  is  used  in 
the  manufacture  of  articles  which  exempts  it  from  taxtation  by  Art.  207 
of  the  State  Constitution.  He  employs  more  than  five  x><^i*son8  in  the 
manufacture  of  the  articles  alleged  to  be  exemx)t  from  taxation.  There 
was  judgment  in  the  lower  court  in  favor  of  the  relator  ordering  the 
Board  of  Assessors  to  cancel  the  assessment,  and  the  Stiite  Tax  Collec- 
tor and  the  City  Treasurer  to  cancel  from  their  books  the  taxes  for  the 
year  1888,  against  said  property. 
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Hope  &  Co.  VH.  lioard  uf  Liqaidation. 

The  relator  ciirries  ou  tlie  business  of  brass  and  slieet  iron  worker. 
He  mannfactures  steam  trains,  for  making  sugar,  shake  pans  and  evap- 
omtors,  claritiers,  juice  tanks,  breecliing,  fir©  bricks  and  steam  and 
water  pipes,  all  of  which  are  used  in  the  machinery  employed  for  the 
preparation  of  an  agricultural  prokuct,  raised  in  this  State. 

He  also  manufactures  turpentine  stills,  distillery  and  brewing  work, 
which  are  incidental  to  the  manufacture  of  the  other  articles,  which  is 
his  principal  business. 

The  relator,  in  the  absence  of  a  constitutional  prohibition,  can  em- 
ploy liis  property  for  both  purposes.  The  constitutional  provision  ex- 
empting the  property  used  in  the  manufacture  of  certain  articles,  does 
not  exclude  th 3  employment  of  the  property  to  otlier  and  intimately  asso- 
ciated purposes.  The  reason  for  the  adoption  of  Art.  207  was  to  en- 
courage the  manufacture  of  certain  articles  therein  enumerated,  and 
when  the  object  has  been  attained,  which  the  provision  of  the  article 
intended,  by  the  manufacture  and  production  of  these  articles,  the 
propta-ty  has  accomplished  the  purpose  and  should  be  exempt  from  taxa- 
tion.    Martin  vs.  N.  O.,  38  Ann.  39S. 

We  conclude  that  the  principal  business  of  the  relator  is  the  manu- 
facture of  articles  used  in  the  preparation  of  an  agricultural  product  of 
this  State  for  market,  and  that  the  mmufacture  of  other  articles  in  his 
esUiblisliment  are  intimately  connected  with  the  principal  business 
which  he  carries  on,  and  that  the  manufacture  of  these  articles  does  not 
destroy  the  right  of  relator  to  have  liis  property  exempt  from  taxation 
when  it  is  employed  in  the  manufacture  of  articles  enumerated  in 
Art.  207. 

J  udgme n t  affi rmed. 


No.  10,375. 
Hope  &  Co.  vs.  The  Board  of  Liquidation. 

The  State  Roiird  of  Liquidation,  in  order  to  carry  out  the  objects  and  purposes  for  whioh  it 
wart  crcattMl,  lias  tiie  inherent  power  to  make  rules  and  regulations  prescribing  tbe  mode 
of  prm'eduro  before  it,  provided  they  do  not  contravene  the  Constitution  and  laws  of  the 
State.  And  during  the  oxistouce  of  said  rules,  it  is  not  in  tlie  discretion  of  the  board  to 
suspend  the  rules  to  suit  a  parti(;ular  cane.  Therefore,  persons  holding  claims  wliich  are 
fuudalde  must  comply  with  the  rules  and  regulations  of  tlie  Board  of  Liquidation,  and 
cannot  expect  the  board  to  suspend  itii  rules  so  ns  to  do  avfay  with  the  requirement  to  file 
the  claim  with  the  Auditor  on  the  blank  form  to  l>e  furnished  by  him. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Ellis,  J. 
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Hope  &.  Co.  vs.  Board  of  Liquidation. 

Jlenry  Denis  and  Farrar,  Kruttsehnitt  d;  Jonas  for  Plaiutitt's  and  Ap- 
pellants : 

The  Funding  Law  doea  not  provide  tliat  tlie  deiutuid  of  tlio  bondliolder  for  funding  should  bo 
made  of  the  Boaixl  of  Liquidation  in  any  particular  manner  or  form.  If  the  bonds  to  bo 
funded  are  questioned  or  questionable,  tlie  Supreme  Court  is  the  sole  arbiter  of  their  fate- 
The  n^fusal  of  the  board  to  iiass  upon  them  is  a  questiouiuj(  of  their  validity,  and  v^qui- 
valent  to  their  ivjeetion.  Acta  No.  3  of  1874  and  No.  11  of  Extra  Session  of  1875 ;  State  ex 
rel.  Meyers  vs.  Boai'd  of  Liquidation,  33  Ann.  124. 

The  Funding  Law  is  an  offer  of  compromise  by  ttie  State  to  her  creditors,  which  she  is  desir- 
ous that  they  should  accejn,  and  which  she  accompanies,  lor  that  i^eaAun,  with  induce- 
ments of  an  extraoi-dlnary  character.    lioard  of  Liquidation  vs.  McComb,  92  U.  S.  539. 

The  refusal  of  the  board  to  pass  upon  phiintitfs'  demand  is  a  failure  of  tlieir  duty  and  an  ob- 
struction of  the  law,  which  the  act  forbids  under  heavy  i>enalties.  Act  No.  —  of  1874, 
Sec.  10. 

Conditions  precedent  cannot  be  made  to  de])eud  upon  the  will  of  the  party  who  imiH)ses  them. 
They  are  wiuvtHl  rf  their  performanct?  is  rendere<l  ini]K>Hsible  by  that  party  liimself.  C.  C. 
Arts.  2034-5 ;  Wharton's  Ctmtracts.  Vol.  1,  Sec.  COS  ;    IVck  vs.  United  States,  102  IT.  S.  M. 

Agents  of  the  State  cannot  ple;ul  their  own  wrong.  Ttie  doctrine  of  estiippel  apjdiea  to  them, 
as  it  apidit^  to  the  Stato  hemlf.    28  Ann.  122;  28  Ann.  400. 

The  Board  of  Liquidation  cannot  be  mandamustnl  to  fund  the  bouds^  29  Ann.  264;  29 
Ann.  690. 

Nor  to  meet  and  pass  uik)U  the  bonds,  inasniuch  as  they  have  net;essjtrily  some  degree  of  dis- 
cretion in  that  respect.  State  ex  rel.  Dabovul  vs.  Pidicj?  Jury,  39  Ann.  759  ;  State  ex  rel. 
Johnson  vs.  Kightor,  Judge  (not  yet  published). 

The  Governor  cannot  be  maudainuse<l  as  such.  Stal4;  ex  ivl.  01i\'er  vs.  Governor,  etc.,  22 
Ann.  1. 

The  Governor,  in  relation  to  the  Board  of  Liquidation,  is  only  a  member  thereof,  and  cannot 
control  it,  inasmuch  as  the  Funding  Law  provides  that  a  majority  of  said  boai-d  shall  be 
re^iuired  to  perform  an  otlicial  act.    Act  No.  11  of  Extra  Session  of  1875,  Sw.  3. 

The  Funding  Law  has,  by  sprcittc  i>rovisiuns.  put  the  extKution  of  tht»  funding  ncheme  and  re- 
ducthm  of  tlie  public  debt  iu  the  hands  of  a  special  body,  creatinl  for  that  puriKM»e,  the 
Board  of  Liquidation,  and  has.  thereby,  taken  away  that  important  matter  frtnu  the  Exe- 
cutive Department  of  the  State.  Acts  No.  3  of  1874;  No.  11  of  Extra  Session  of  1875;  No. 
58  of  1877  ;  No.  77  of  Extra  Session  of  1877  ;  No.  103  of  188S. 


Walter  II.  lioyers,  Attorney  General,  for  Defendants  and  Appellees: 

No  right  of  action  exists  under  provisions  of  Act  No.  3  of  1874  to  determine  the  validity  of 
bonds  of  the  State  of  Louisiana  issued  prior  to  1874—  until  said  bonds  have  been  duly  pre- 
sented to  the  "  Board  of  Liquidation  "  and  passed  up<m  by  stiid  lx»ard.    31  Ann.  273. 


The  Opinion  of  tlie  Court  was  delivered  by 

McEnery,  J.  The  plaintiffs  brought  this  suit  to  have  declared  legal 
and  valid  obligations  of  tlie  State,  and  to  have  funded  into  constitu- 
tional bonds  JM)42  bonds,  eacli  for  the  sum  8444  44,  issued  in  pursuance 
of  Act  approved  8d  January,  lK*i6. 

The  prayer  of  the  i)etition  is  *'  that  there  may  be  judgment  in  peti- 
tioner's favor  against  said  Board  of  Liquidation  and  against  the  St4ite  of 
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Hoiw  &,  Co.  VH.  Board  of  Liquidation. 

Louisiaua,  as  represented  by  said  board,  decreeing  and  jwljiidging  that 
the  9042  bonds  hehl  by  your  petitioners,  as  aforesaid,  and  issued  to  the 
Citizens'  Bank,  as  aforesaid,  are  valid  and  legal  obligations  against  the 
State  of  Louisiana  "♦♦♦•♦»♦*• 
And  ordering  and  commanding  the  said  Board  ol  Li(iuidation  to  receive 
the  sjiid  bonds  and  the  coupons  thereof  from  your  petitioners  and  to 
issue  and  deliver  to  them  in  exchange  thereof  consolidated  bonds  of  the 
Suite  of  Louisiana  tt)  the  amount  of  $2,411,175  88." 

The  State,  through  the  Board  of  Li(iuidatiou,  tiled  several  exceptions 
to  the  suit,  only  one  of  which  was  passed  upon  by  the  judge  a  quo.  The 
exception  that  no  demand  was  nuide  upon  the  Board  of  Liquidation  wjis 
sustiiined  and  the  suit  was  dismissed. 

The  plaintiffs,  through  their  attorneys,  addressed  the  following  com- 
munication to  the  Board  of  Liquidation  : 

To  tlie  Hoiionibli*  The  Statu  Hoard  of  Liquidation  : 

(ivntlcnicn  —  I  am  cnnnaiHMioniHl  by  Me«ara.  Hope  i  Co..  of  AniHti'inlam,  to  demand  of  you 
to  fund  and  exclian;;!'  for  conmilidatvd  bondn  of  LouiHiana,  under  (iruviHiouH  of  Act  No.  3  of  the 
LeK>Hlature  of  1874.  nine  thounand  and  forty  boudd  of  the  State  of  Loui.Hiana,  each  for  the  stun 
uf  fU4  44,  iHautHl  uiuhT  the  t4'rmH  and  })roviHions  of  an  Aet  of  January  30,  183G,  [myablc  to  the 
oith-r  of,  and  indorsed  by  the  president  and  dii-ectoi-8  of  the  CitizeuH*  Hank  of  Louisiana. 
I  reapectfully  re<iueNt  an  early  auHwer  to  tlio  demand  of  my  clientt},  and  remain,  guuth'uien. 
Very  truJy,  yonni. 

IIEXRY  DENIS,  Attoraey. 

The  board  not  being  in  session  could  not  act  by  individunl  vote  of  its 
meml>ers  and  fund  the  bonds,  as  reciuested.  The  secn^tiiry  of  the  board 
could  very  well  have  ignored  this  extiaordiuary  request,  and,  without 
violating  any  rules  of  propriety,  could  have  abstiiined  from  replying  to 
the  same. 

But  the  Aiulitor  of  the  State  courteously'  replied  to  the  communication, 
as  follows : 


State  ok  Lor  wan  a,  ] 
Auditor't! 
Hilton  Kou^e,  January  ; 


•  Lor  WAN  A,  ) 
r'H  Oltiee.  } 
iiry  24,  1889.  ) 


Mr.  Henry  Dcnid,  Attorney  at  Law,  173  Common  Street.  New  OWeauia,  La.: 

Dear  Sir —  Your  favor  of  the  2 1st  instant,  in  ivference  to  bonds  isHued  under  an  Aet  of  1836, 
payable  to  the  order  of  and  indorsed  by  the  pivsident  and  direetors  of  the  Citizens'  Hank  of 
Louisiana,  will  be  submitt^'d  to  the  Hoau-d  of  Liipiidation  at  the  next  meeting. 

There  iN'in^  no  business  Iwfore  the  boanl  at  tlie  time.  I  ean  not  say  wlien  there  will  be  a 
Dio(>ting,  probably  not  In-fore  April  or  May  next. 
Yours,  tmly, 

O.  «.  STEELE, 
Auditor  and  Ez-Oficio  Secretary  of  Hoard  of  Liquidation. 

A  letter  was  addressed  to  the  Governor  of  the  »State,  in  which  the 
attorney  for  Hope  &  Co.,  says: 
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Hope  6c  Co.  VM.  Board  of  Liquidation. 

"  I  have  received  an  answer  from  the  Auditor  of  tlie  Sttite  and  cx- 
officio  Secretary  of  the  Board  of  Liquidation,  informing  me  tliat  there 
being  no  business  before  the  board  at  this  time,  he  cannot  sjiy  when 
there  will  be  a  mipeting,  probably  not  before  April  or  May  next. 

"  Cou8i<lering  the  importiince  and  magnitude  of  the  matter  to  be  laid 
before  the  board  in  tlie  demand  of  Messrs.  Hope  &  Co.,  I  respectfully 
request  your  Excellency  to  call  a  special  meeting  of  the  board  to  that 
effect.    Very  truly  youi-s,  Henry  Denis,  Attorney." 

The  Governor  did  not  reply  to  tliis  communication,  and  did  not  call  a 
special  meeting  of  the  board. 

The  attorney  for  Hope  &  Co.,  after  this  letter  was  written  to  the 
Governor,  addressed  «i  communication  to  eiich  member  of  the  Board  of 
Liquidation,  in  which  he  says: 

"  Considering  that  the  action  of  the  board  in  the  premises,  through  its 
presi<lent  and  secretary,  is  a  t^lear  evasion  of  the  law,  I  respectfully 
notify  you  that  aft<^r  the  1st  of  March,  1889,  if  the  board,  in  the  mean- 
time, has  not  met  and  passed  upon  the  demand  of  Messrs.  Hope  &  Co., 
I  will  commence  legal  i)roceedings  against  it  and  deem  its  refusal 
as  equivalent  to  a  refusal  to  fund  the  bonds  in  question."  In  view  of 
the  fact  tliat  the  plaintiffs  had  a  clear  and  unequivocal  way  of  proceed- 
ing to  have  their  bonds  passed  upon  by  the  Board  of  Liquidation,  it  is 
clear  that  the  above  connnunicatious  could  not  be  reasonably  construed 
as  a  formal  demand  within  the  meaning  of  the  law  and  as  evidence  of 
refusal  by  the  board. 

The  funding  laws,  in  creating  the  Board  of  Liquidation,  and  confer- 
ring upon  it  powers  and  duties  to  fund  and  exchange  for  others  certain 
bonds  and  warrants,  described  in  Act  3  of  1874,  did  not  prescribe  any 
rules  or  mode  of  procedure  by  which  the  board  should  regulate  its  ouii 
proceedings,  and  the  mode  and  manner  i^  which  the  claims  should  be 
presented  and  prosecuted  to  final  action. 

It  had,  therefore,  in  order  to  carry  out  the  objects  and  purposes  of  its 
creation,  the  power  to  make  rules  and  regulations  as  to  the  mode  of  pro- 
cedure before  it,  and  tlie  manner  and  form  in  which  claims  should  be 
presented  for  its  consideration.  The  Board  of  Liquidation,  in  this 
respect,  is  like  a  court  of  record,  and  every  court  of  record  has  the 
inherent  power  to  make  rules  for  the  transaction  of  its  business,  and  to 
alter,  amend  or  repeal  them,  provided  they  do  not  contravene  the  Con- 
stitution and  laws  of  the  State.  And  while  in  force  they  must  be 
applied  to  all  cases  alike  which  fiill  witliin  them.  It  was  not,  therefore,  in 
the  discretion  of  the  Board  of  Liquidation,  any  more  than  in  that  of  a 
court,  to  suspend  its  rules  in  its  discretion  to  meet  a  particular  case, 
unless  such  discretion  is  authorized  by  the  rules  themselves. 
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In  1877,  the  Board  of  Liquidation,  by  resolution,  establiHlied  a  rule 
that  applicanta  for  funding  claims  against  the  Stato,  under  its  hiws,  must 
file  tlieni,  on  blank  forms,  prepared  for  the  purpose,  with  tlie  Auditor  of 
Public  Accounts,  who  is  ex-officio  secretary  of  the  board.  This  rule  is  a 
law  to  all  parties  who  transact  business  before  the  board.  It  is  a  maxim 
"  the  practice  of  the  court  is  the  law  of  the  court,"  and  in  this  respect  the 
rules  and  regulations  of  the  Board  of  Liiiuidatiou  are  as  binding  on  all 
those  who  apply  to  it  for  relief  as  the  rules  of  court  are  upon  litigants. 

The  want  of  knowledge,  on  the  part  of  the  attorney  of  Hope  &  Co., 
of  the  rules  of  the  Board  of  Liquidation  as  to  the  nnmner  in  which 
claims  should  be  present^^d,  is  no  excuse  for  a  non-compliance  with 
them. 

Without  having  complied  with  the  mode  of  procedure  established  by 
the  board,  the  plaintiffs'  attorney  notified  the  board,  and  each  member 
thereof,  they  had  bonds  which  they  wanted  funded,  and  demanded  a 
special  session,  in  their  interest,  to  fund  sjiid  bonds. 

With  equal  pro])riety  a  litigant  might  withhold  his  petition  from  the 
docket  of  the  court,  and  ask  the  judge  to  give  him  a  judgnuuit  when  he 
deemed  it  convenient  to  present  his  claim. 

The  only  reason  assigned  for  the  exceptional  demand  made  by  the 
phiintifis  on  tlie  Boanl  of  Liquidation  is  the  importance  and  magnitude 
of  the  demand,  which  is  in  the  vast  amount  involved.  The  law  takes  no 
account  of  the  greatness  of  the  demand.  Gold  and  cojjper  weigh  alike 
in  the  scales  of  justice. 

Plaintiifs  claim  that  the  failure  of  the  board  to  meet  in  special  session 
to  consider  and  pass  upon  their  demand  is  ecjuivalent  to  its  rejection. 
The  Board  of  Liquidation  has  been  in  existence  for  fourt<ieu  years,  and 
as  we  understand,  holds  sessions  for  the  funding  of  obligations,  when 
there  is  business  sufficient  to  justify  the  same. 

Plaintiff's  claim  had  never  been  filed,  and  was  not,  therefore,  before 
the  board,  and  he  has  no  reason  to  complain  of  inaction.  There  was  no 
occasion  lor  a  meeting  of  the  board,  as  from  the  Auditor  and  ex-olficio 
secretary  of  the  board's  statement  there  were  no  claims  on  file  for  con- 
sideration. 

Plaintiffs  contend  tliat  their  bonds  are  "  (piestioned,"  and,  therefore, 
they  have  a  right  to  sue  under  Act  11  of  1875,  without  having  first  pre- 
sented them  to  the  Board  of  Licjuidation. 

Previous  to  the  Act  11  of  1-^75,  parties  holding  rejected  bonds  or  war- 
rants had  no  remedy. 

Act  11  authorises  a  suit  on  ^Sjuestioned"  bonds  or  warrants.  It  is 
not  every  rumor,  statement,  or  8Usx>icion  that  can  authorize  a  resort  to 
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the  courts;  and  because  obligatioiis  are  questioned  is  no  reason  why 
tliey  should  not  be  iiresented  to  the  Board  of  Liquidation  for  action. 
Claims  must  be  presented  to  the  Board  of  Liquidation  and  passed  upon 
before  there  can  Ih3  a  judicial  inquiry.  The  State  lias  given  pemiissiou 
for  a  cert^iin  class  of  obligations  to  be  presented  by  the  holders  of  them 
to  Louisiana  courts  for  determination  as  to  their  validity,  and  thus,  in 
authoriziug  suit  against  herself,  she  has  i>ointed  out  the  channel  through 
which  it  must  reach  the  courts  and  it  must  be  followed. 

Any  t4ixpayer  is  authorized  by  A<;t  11  of  1875  to  bring  suit  against  the 
Board  of  Li<iuidation  to  test  the  validity  of  any  bonds  issued  by  the 
State  on  warrants  drawn  previous  to  the  passiige  of  Act  3  of  1874. 

If  the  bonds  or  warrants  are  rejected  by  the  board,  it  is  clear  the  tax- 
payer has  no  interest  in  the  bringing  of  the  suit.  This  right  to  sue  the 
board  is,  therefore,  dei)endent  upon  the  action  of  the  board,  and  the 
bond  or  warrant  must  have  been  ])re8ented  to  the  board  and  favorably 
acted  upon  by  it.  And  the  board  must  take  some  action  adverse  to  the 
holder  of  the  bond  or  warrant  before  his  right  accrues  to  test  the  validity 
of  his  claim.  For  those  bonds  and  warrants  which  are  not  questioned 
in  Act  II  of  1875,  the  tact  of  their  validity  must  be  raised  by  the 
Board  of  Liquidation  by  its  favorable  or  unfavorable  action. 

The  right  to  sue  to  test  the  validity  of  these  nuist  spring  from 
the  board.  The  bond  or  warrant  liolder  certainly  has  no  cause  to  com- 
plain and  consequently  no  cause  of  action  if  his  bond  or  warrant 
is  orderiid  funded  and  exchanged. 

The  bonds  of  the  i>laintif!s  have  not  been  presented  to  the  Board  of 
Li<inidation  and  have  not  been  rejected  by  the  board.  They  are,  thei*e- 
fore,  not  entitled  to  an  order  comuumding  the  board  to  fund  and 
exchange  siiid  bonds  for  consolidated  bon<ls,  because  the  board  has  not 
refused  to  do  that  which  they  are  now  asked  to  do.  Bartlette  vs. 
Board  of  Liquidation,  31  Ann.  573. 

Judgment  affirmed. 


No.  l(),3(n. 

StaTK  of   LoriSIANA  EX  KKL.  CiTV  OF  NkW  ORLEANS  VS.  A.  VOOKIUES, 

Jui><;e  of  Civil  Distkkt  Court  for  the  Parish  of  Orleans, 

Prohibition  lirs  to  a  District  Court  to  prevont  it  from  paf^aiii)?,  a»  an  appellate  court,  over  rity 

courts,  upou  quostious  involving  the  legality  or  oonHtitutiouality  of  a  tax  and  a  title  to 

real  «'8tato. 
A  demand  that  such  property  when  assessetl,  be  declared  exempt  from  taxation,  iniplie-s  a 

prayer  that  tlie  taxes  which  would  thereui>on  be  claimed  as  due  thereby,  bo  adjudged  to 

bo  illegal.    It  involves  the  constitutionality  of  a  tax. 
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The  Judj^ent  of  a  city  court  in  such  case  is  not  appealable  to  a  District  Court,  though  it 
have  appellate  jurisdiction  over  city  courts,  but  such  judgment  is  rcA-iewable  as  to  Acts 
and  law  under  the  Constitution  exclusively  by  the  Supreme  Court  of  the  States 

The  Jurisdiction  of  a  District  Court,  exercising  original  jurisdiction,  is  quite  different  from 
that  with  which  it  is  vested  when  it  sits  as  an  appidlate  court  over  city  courts. 

When  the  District  Court  exercises  original  jurisdiction,  it  may  pass  upon  questions  relative 
to  the  title  to  real  estate  and  to  the  legality  or  constitutionality  of  a  tax,  but  when  it 
sits  as  an  appellate  court  it  con  do  neither. 

An  exception  to  its  jurisdiction  ratione  materia!  may  be  AIihI  at  any  stage  and  want  of  juris- 
diction can  be  noticed  by  the  court  proprio  motu,  at  any  time,  without  plea. 

C<msent  cannot  confer  jurisdiction  when  the  court  lias  none  ratione  inaterice. 

A  PPLICATION  for  Proliibition. 


W.  B,  Sommi'rville,  Assistant  City  Attorney,  for  the  Relator. 


Respondent  in  propria  persona. 


The  opinion  of  tlie  Court  was  delivered  by 

Bermudez,  C.  J.     This  is  an  application  for  a  Prohibition. 

The  complaint  is  that  the  district  judge,  over  the-  objections  of  the 
relator,  has  persisted  in  ent-ertniiiing  jurisdiction  over  a  controversy 
decided  by  a  city  judge,  from  whose  judgment  an  appeal  lies  to  this 
court  and  iiot  to  the  District  Court. 

The  respondent  judge  denies  any  usurpation  of  authority  and  under- 
takes to  vindicate  his  course. 

It  appears  that  a  suit  was  brought  Ticforc  the  First  City  Court,  by  a 
husband  and  his  wife,  in  which  the  former  claiming  to  be  the  owner  of 
certain  improved  real  estate,  in  the  name  of  the  latter,  avering  that  the 
same,  though  exempt  under  Art.  31 K7  of  the  Constitution,  had  been 
assessed  at  $3000,  prayed  contradictarily  with  the  Board  of  Assessors, 
that  the  property  be  declared  exempt  and  that  the  assessment  be  can- 
celled. 

From  a  judgment  atlverse  to  the  plaintiff,  an  appeal  was  taken  to  the 
Civil  District  Court  for  this  parish,  and  the  case  was  allotted  to  Divi- 
sion E. 

An  exception  was  there  filed  by  the  City  of  New  Orle4ins,  who  had 
Iwen  made  party  to  the  suit  below,  to  the  jurisdiction  of  said  court,  as 
an  appellate  court,  resting  on  the  ground,  that,  as  the  constitutionality 
of  tAxes  was  involved,  the  appeal  should  have  been  to  the  Supreme 
Court  of  the  State. 

Tlie  exception  was  overruled  and  the  District  Court  proceeded  to 
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pa^s  upon  the  merits  of  tlie  case,  reversing  the  judgment  appealed 
from  and  rendering  one  in  favor  of  plaintift*. 

It  is  not  di8i)uted  that  the  property,  represented  as  exempt  from  tax- 
ation, was  assessed  as  alleged. 

If  it  be  true,  as  averred,  that  this  property  is  exempt,  for  the  reasons 
given,  it  became  the  right  of  the  owner  to  appeal  to  the  courts  for  pro- 
tection, in  order  to  avert  future  proceedings  for  the  collection  of  taxes 
considered  to  be  illegal,  because  claimed  in  contravention  of  constitu- 
tional immunity. 

It  is  apparent  that,  had  the  State  and  city  at  the  proper  time,  sued  to 
recover  the  amount  of  taxes  said  to  be  due  as  assessed  on  the  property, 
the  defendant  owner  could  validly  have  set  up  the  facts  justif^'ing,  a 
defence  of  illegality  or  unconstitutionality  of  the  taxes,  and  that,  from 
a  judgment  on  that  issue  an  a])peal,  on  the  facts  and  law,  would  have 
lain  exclusively  to  the  Supreme  Court;  for  the  reason,  that  the  legality 
or  constitutionality  of  a  tjix  would  have  been  involved.  Const.  Art.  81 ; 
City  of  N.  0.  vs.  Arthurs,  86  Ann.  9S  ;  State  ex  rel.  Bertel  vs.  Board,  34 
Ann.  574;  Minden  vs.  Silverstein,  JW  Ann.  56,  912. 

Now,  instead  of  being  sued,  the  owner,  in  apprehension  of  proceed- 
ings for  tlie  collection  of  taxes,  brings  an  action  in  which  he  sets  up,  as  a 
means  of  attack,  that  which  he  c(mld  have  urged  as  a  means  of  defence. 

In  such  case,  it  is  clear  also  that  the  demand  for  exemption  implies 
the  legality  or  constitutionality  of  the  taxes,  in  consequence  of  the 
nullity  of  the  assessment,  and  that  the  appeal  from  the  judgment  of  the 
city  court,  ought  to  have  been,  not  to  the  District  Court,  but  to  this 
court. 

It  is  true  that,  after  the  exception  to  the  jurisdiction  of  the  District 
Court,  as  an  appellate  court,  Ihad  been  overruled,  the  case  was  hejiwl 
and  det<»rmined  on  its  merits,  but  this  further  action  is  of  no  consc*- 
quence,  as  consent  cannot  confer  jurisdiction. 

The  district  judge  says,  that  the  exception  to  the  jurisdiction  was 
filed  after  submission  of  the  ciise,  and  that  it  was  bj'  ccms<mt  that  he 
passed  upon  the  merits  as  to  the  title  of  the  property. 

It  was  immaterial  when  the  exception  was  tiled.  It  could  have  In^en 
at  any  stage,  and  want  of  jurisdiction  could  have  been  noticed  by  the 
court  propria  motu. 

Surely,  had  the  amount  involved  been  large  enough,  the  District 
Couri,  as  a  court  of  original  jurisdicition,  could  have  passed  on  all  the 
questions  presented,  touching  botli  the  tith^  to  the  real  estate  and  the 
claim  t-o  exemption  ;  but,  as  an  appellate  court,  it  had  no  greater  power 
than  the  city  court  posw^ssed. 
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That  court  could  adjudicate  nothing  on  the  question  of  ownership  of 
the  property,  and  tlie  District  Court,  on  appeal,  could  not  pass  upon  the 
question  of  tlie  legality  or  unconstitutionality  of  the  tax  in  contestation. 
Such  questions  arising  in  the  city  court,  could  be  finally  solved  only  on 
appeal,  directly  to  the  Supreme  Court,  to  the  exclusion  of  the  District 
Court,  as  an  appellate  court. 

It  is  proper  to  observe  that  the  action  pf  the  owner  claiming  exemp- 
tion, was  the  more  appropriate  as  there  was  no  prospect  of  his  being 
sued  by  the  State  or  city,  who  are  prohibited  from  doing  so  by  law,  and 
that  it  was  preferable  for  him  to  act  wlien  and  aa  he  did,  than  to  do  so, 
when  his  property  would  have  been  advertised  for  sale  for  non-payment 
of  taxes. 

It  is  therefore  ordered  and  decreed  that  the  restraining  order  made  in 
limine  be  maintained  and  that  the  prohibition  asked  be  made  peremp- 
tory. 


No.  10,389. 


1.  The  mio  18  that  a  rlefendADt  miiHt  bt^  present  at  liiH  arraifrnmcnt  and  then  plead  perison- 
ally  and  not  by  attorney;  bnt  when  the  record  shows  that  the  defendant  was  duly 
arraignefl  and  did  xx^rsonally  plead,  the  trial  had  thereon  cannot  be  affected,  hecanse  before 
arraignment  and  when  not  called  on  to  plead,  he  had  voluntarily,  and  thnm/^h  his 
attorney,  filtMi  a  written  plea  in  bar,  which  had  been  tried  and  ovemiled  in  his  presence. 

2.  When  a  plea  of  autrefois  acqnit  shows  on  the  face  of  the  record  that  the  former  trial  was 
had  on  a  fatally  defective  indictment,  this  rendered  the  plea  demurrable,  and  authoiized 
the  court  to  overrule  it  on  that  /?ronnd  without  submission  t-o  Jury. 

3.  It  appearing  tliat,  on  former  trial,  the  judge  had,  on  request  of  defendant,  charged  the 
jury  that  information  was  fatally  defective  and  that  they  were  bound  t4>  acquit,  it  does  not 
lie  in  defendant's  month,  under  plea  of  autrefois  acquit,  to  assert  that  thti  former  informa- 
tion was  valid. 

4.  Confession  made  on  the  simple  advice  of  officer  to  the  prisoner  that  he  "had  l»ettev  t^'ll 
the  truth,"  is  not  amenable  to  objection  that  it  was  not  free  and  voluntary. 

APPEAL  from  the  Ninth  District  Court,  Parisli  of  Tensas. 
Ymtngy  J. 


Walter  H.  Rof/ers,  Attorney  General,  for  the  State,  Appc^llee. 


Snyder  &  Tullis  and  B.  F.  Young  for  Defendant  and  Appelhint. 


The  opinion  of  the  court  was  delivered  by 

Fenneu,  J.     An  infonnation  for  burglary  having  been  filed  against 
the  defendant,  and  duly  sei^-ed  upon  him,  he  voluntaiily  appeared, 
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througli  his  couiiBel  and  before  arraigunieiit,  and  filed  a  plea  of  autre- 
fois acquit  of  which  he  prayed  trial  by  jury.  After  answer  by  the  State, 
the  court  refused  the  trial  by  jury,  to  which  exception  was  taken.  The 
plea  was  then  taken  up,  tried  on  evidence  offered,  and  overruled  by  the 
court,  to  which  ruling  another  exception  was  reserved. 

The  defendant  was  then,  for  the  first  time,  duly  arraigned,  pleaded 
not  guilty,  and  was  regularly  tried  and  convicted. 

On  this  branch  of  the  case,  defendant  assigns  several  errors  : 

1.  That  the  minutes  do  not  show  that  the  prisoner  waa  present 
in  court  when  the  plea  of  autrefois  acquit  was  filed. 

The  law  undoubtedly  requires  that  the  defendant  must  be  present  at 
the  arraignment,  and  that,  as  a  general  rule,  he  must  plead  personally, 
and  not  by  attorney. 

If  this  were  a  case  where  the  defendant  had  not  been  present  at  the 
arraingnnient  and  had  not  pleaded  personjiUy  to  the  information,  but 
had  pleaded  only  by  attorney,  his  claim  to  relief  might  have  merit.  But, 
as  we  have  shown,  he  was  regularly  arraigned  and  did  personally  plead. 

If,  before  arraignment  and  before  he  was  called  upon  to  plead,  he 
chose  voluntarily  to  inject  int-o  the  record  a  plea  in  bar  hy  his  attorneys, 
that  is  his  own  act,  of  which  he  cannot  cxjmplain.  He  was  not  bound 
nor  called  on  t^  plead.  His  pleading  and  the  mode  thereof  were  of 
his  own  choice.  He  cannot  complain  that  the  judge  did  not  refuse  to 
receive  his  plea  thus  tendered,  which  he  made  his  own,  because  the  min- 
utes show  he  wjis  personally  present  when  the  plea  was  tried  and  over- 
ruled. 

2.  That  the  minutes  do  not 'show  the  presence  of  the  prisoner  when 
the  question  of  trial  by  jury  was  tried  and  overruled.  The  record  does 
not  show  that  there  was  any  separate  trial  of  this  question.  So  far  as 
appears,  there  was  but  one  hearing  and  trial,  at  which  the  minutes 
do  show  that  the  prisoner  was  present. 

3.  That  the  court  erred  in  overruling  the  prayer  for  trial  by  jury  j  and 

4.  That  the  court  erred  in  overruling  the  plea  of  autrefois  acquit. 
These  may  be  considered  together. 

The  court  overruled  the  plea  on  the  ground  that  it  appeared  on  the 
face  of  the  record  that  the  former  information  was  fatally  defective, 
because  it  charged  no  crime  known  to  the  laws  of  Louisiana;  in  addi- 
tion to  which  it  was  shown  that,  on  the  trial,  the  judg(»  had,  at  defend- 
ant's own  request,  so  charged  the  jury,  and  instructinl  them  they  were, 
on  that  ground,  l>ound  to  acquit. 

This  rendered  the  jilea  demuiTable  and  authorized  the  judge  to  deter- 
mine it  without  recourse  to  a  jury.     St^te  vs.  Shaw,  5  Ann.  342. 
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We  tliink  it  Joes  not  lie  Id  defendant's  mouth,  under  such  circum- 
stances, to  deny  tliat  the  former  information  was  fatally  defective.  The 
law  is  well  settled  tliat  "  when  the  indictment  is  in  form  so  defective, 
that  the  defendant,  if  found  guilty,  will  be  entitled  to  have  any  judg- 
ment entered  therein  against  him  reversed  for  error,  he  is  not  in  jeopardy  5 
and  should  he  be  acquitted,  he  will  be  liable  to  be  tried  on  a  new  and 
valid  indictment."    1  Bish.  Cr.  L.,  Sec.  1021. 

Another  exception  is  found  in  the  record  to  the  admission  of  a  confes- 
sion made  by  the  prisoner  objected  to  on  the  ground  that  it  was  not  free 
and  voluntary. 

The  bill  discloses  nothing  impairing  the  free  and  voluntary  quality  of 
the  confession.  Neither  threat  nor  promise  was  made,  but  it  was  given 
on  the  simple  advice  of  the  officer  that  "  he  had  better  tell  the  truth." 

Judgment  affirmed. 


No.  10,355. 
Daniel   Cohen   vs.   Haynes   &  Rogers  —  Union  National  Bank, 

Intervenor. 

1.  a,  having  fiold  an  agricnltnral  prodnct  of  this  State,  in  the  Citj'  of  New  Orleans,  to  B,  on 
five  (lays'  credit,  and  B  having,  within  the  flvo-day  limit,  pledged  the  bills  of  lading  there^ 
for  to  C,  and,  as  against  the  assertion  of  A's  lieu.  C  having  set  up  a  claim  of  ownership  : 
Held  that  C  cannot  subsequently,  and  in  the  tariM  *uit.  trithotU  any  change  of  pleading, 
abandon  his  claim  of  ownership  and  a.s.sert,  in  argument,  a  lien  and  privilege  resulting 
from  his  pledge.  In  such  case  the  court  has  to  deal  with  the  issues  ])resonte<l  in  the  plead- 
ings, and  leave  the  losing  party  to  his  recourse,  in  some  other  form  of  action. 


y\  PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Elli^,  J. 


A 


Bayney  Dendgre  d'  Bayne  for  Plaintiffs  and  Appellee: 

The  lien  of  the  vendor  of  sugar,  an  agricultural  product  sold  in  New  Orleans,  when  enforced 
in  Ave  days,  is  superior  to  that  of  the  holder  for  value  of  a  bill  of  lading.  38  Ann.  12;  37 
Ann.  S3;  36  Ann.  484. 
'  The  five  days'  lien  on  agricultural  jjroducts  in  favor  of  the  vendor  exists  whether  the  sale  was 
made  for  cash  or  on  credit,  and  is  enforceable  after  the  produce  has  gone  into  the  posses* 
sion  of  third  parties,  under  a  bona  jide  sale,  equally  as  well  as  while  it  is  in  possession 
of  the  original  vendee,    (tumbel  vs.  Beer,  36  Ann.  484.  reatlimuMl. 

Tlie  int/Tvenors  have  claimed  ownership.    The  evitleuce  offered  by  them  shows  that  they  are 
not  and  never  were  owners.    Nugent  &  ('o.  vs.  Buisson,  35  Ann.  112. 

Harry  H.  Hall  for  Defendants  and  Appellants. 


Carleton  Hunt  for  Intervenor  and  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  contest  involves  the  vendor's  lien  of  the  seller  of 
two  hundred  and  twenty-nine  barrels  of  sugar,  to  the  defendant,  and 
that  of  the  pledgee  of  a  bill  of  lading  for  the  same  suga^;  and  the  main 
question  argued  in  the  briefs  is,  as  to  which  of  the  two  is  entitled  to  lie 
preferred  upon  a  distribution  of  the  proceeds. 

It  is  a  conceded  fact,  that  on  the  24th  of  December,  1887,  the  plaintiff 
sold  to  the  commercial  firm  of  Haynes  &  Rogers,  the  defendant,  the 
said  sugar  for  the  price  of  $4135  24,  and  on  the  27th  of  the  same  month 
plaintiff  obtaine(f  its  sequestration,  on  appropriate  averments  of  priv- 
ilege. One  the  28th  of  same  month  the  Union  National  Bank  filed  a 
petition  of  intervention,  in  which  it  is  averred  that  it  is  the  "  owner  of 
229  barrels  of  sugar,  designated  in  plaintiffs' petition  ♦  ♦  and  that  it 
was  already  in  possession  of  said  sugar  when  tlie  sequestration  herein 
issued,  said  possession  (being)  held  through  and  by  virtue  of  a  bill  of 
lading    ♦     •    duly  indorsed  by  the  defendants. 

"  That  the  sugar  is  not  the  property  of  defendant***,  and  is  not  liable 
for  their  debts ;  and  that  the  plaintiff  has  no  lien  or  privilege,  of  any 
kind  upon  the  same.  That  David  Cohen,  plaintiff,  sold  the  same  to 
Haynes  &  Rogers  *  *  expressly,  on  the  credit  of  the  latter,  and  look- 
ing, only,  to  them,  and  that  it  was  duly  transferred  to  it  by  Haynes  & 
Rogers,  in  consideration  ot  the  negotiation  of  their  sight  draft  for  $40(H), 
in  conformity  with  law  and  commercial  usage."  The  prayer  of  the  in- 
tervention is  "that  there  be  judgment  in  favor  of  petitioners,  decreeing 
it  to  be  owner  of  said  sugar,  and  that  same  was  not  subject  to  seques- 
tration herein;  setting  aside  said  sequestration,  dismissing  the  plaintiff's 
claim  to  a  lien  and  privilege  on  said  property,  and  ordering  that  the 
same  be  forthwith  restored  to  the  possession  of  petitioner,"  etc. 

This  quotation  is  made  from  the  petition  of  intervention  for  the  pur- 
pose of  accurately  stating  the  issues  raised  by  the  pleadings,  as  contra- 
distinguished from  those  argued  in  intervenor's  counsel's  brief ;  for  it  is 
therein  stated  that  "this  is  a  contc^st  involving  229  barrels  of  sugar, 
claimed  by  David  Cohen,  plkintiff  and  appollee,  of  the  one  part,  and  a« 
vendor,  and  by  the  Union  National  Bank,  intervenor,  and  appellant 
herein,  of  the  other  part,  as  pledgee  under  a  bill  of  lading."  Vide  first 
paragraph  of  brief,  on  page  one. 

There  can  be  no  doubt  of  the  fact  that  this  declaration  is  tjintamount 
to  an  actual  abandonment  of  all  claim  of  owneiship  of  the  sugar,  on  the 
part  of  the  intervenor,  and  an  announcement  of  its  purpose  to  assert  a 
lien  and  privilege  on  the  sugar,  superior  in  rank,  and  entitled  to  prefer- 
ence over  that  asserted  by  the  plaintiff,  on  its  proceeds. 
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Our  attention  has  been  invited  to  tliifl  phase  of  tlie  controversy  by 
plaintiff's  counsel,  who  insist  that  this  admission — and  it  is  in  keeping 
with  tlie  evidence  on  the  subject — is  fatal  to  intervenor's  case  j  and  we 
are  inclined  to  think  he  is  correct. 

The  case  of  Allen  Nugent  &  Co.  vs.  Ben  Buisson,  Bickham  and  Moore, 
Intervenors,  t^  Ann.  108,  x>refient8  a  precisely  similar  issue.  The  plain- 
tiffs sold  the  defendant  a  number  of  bales  of  cotton,  the  price  of  which 
was  not  paid,  and  after  the  expiration  of  Jive  days,  the  defendant  de- 
livered same  to  the  intervenors,  the  proct^eds  to  be  applied  to  the  pay- 
ment of  a  debt  of  his  to  them.  The  plaintiff  caused  the  cotton  to  be 
sequestered  in  satisfaction  of  his  vendor's  lien,  and  it  was  bonded  by 
the  intervenors  and  third  opponents,  on  an  allegation  of  omierahip. 
The  court  say : 

"  The  contention  is  simply  betw^een  the  third  opponents  who  claim 
otniership  of  the  cotton  *  *  and  the  plaintiffs,  who  merely  ask  the 
resolution  of  the  sale,  which  they  made  of  the  cotton  to  the  defendant, 
from  whom  the  opponents  claim  to  have  received  it,  in  payment  of  an 
indebtedness  in  their  favor.  ♦  ♦  *  The  third  opponents  were  not 
made,  and  have  not  become  defendaints  in  plaintiffs'  suit.  They  have 
made  themselves  claimants  in  it,  and  have  forced  upon  the  plaintiffs  the 
attitude  of  defendants  on  »their  third  opposition.  Upon  them  rests  the 
burden  of  proving  their  averment  of  title  to  the  cotton,  by  transfer  and 
possession.  Should  they  fail  in  this,  then  plaintiffs  would  he  entitled  to 
recover  possession  of  the  cotton,  which  the  opponents  claim  to  hold 
animo  domini, 

"  There  can  be  no  doubt,  as  a  rule,  positis  ponendis,  that  one  to  whom 
cotton  has  been  sold,  and  delivered,  and  who  is  in  actual  possession,  ap- 
parently as  owner,  may  lawfully  sell  it,  or  transfer  it  in  payment  of  his 
debt^  free  from  all  claim,  after  five  days  have  elapsed  from  the  delivery 
to  him,  and  that  the  sale,  or  giving  in  payment,  for  non-payment  of  the 
price,  cannot  be  annulled  when  the  cotton  has  been  turned  over  to  the 
purchaser  or  creditor,  and  title  of  ownership  has  thereby  been  vested. 
Hence,  the  theory  upon  which  the  opponents  revendicate  the  cotton  is, 
that  the  ownership  had  passed  from  the  defendant  and  lias  vested  in  them, 
*  •  In  order  to  show  title,  the  opponents  aver  that  the  cotton  was 
given  to  them  in  payment  of  their  claim;  but  they  have  introduced  no 
evidence  that  such  was  the  intention  of  the  parties  on  the  subject. 

"  It  is  true  that  the  opponents  were  the  creditors  of  the  defendant,  and 
that  the  cotton  was  delivered  to  them  by  his  order;  but  the  circum- 
stances under  which  the  transaction  took  place  do  not  estxiblish  an  in- 
tention, a  consent,  in  the  parties  to  give  and  receive  the  cotton  in  pay- 
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ment  of  a  debt.  The  evidence  does  not  show  that  the  cotton  was  trans- 
ferred for  any  specific  price,  agreed  upon  and  fixed  for  the  giving  in  pay- 
ment, which  is  assimilated  to  a  sale.         **♦♦♦♦ 

"  The  intervenors  have  boldly  averred  a  title  of  ownership,  and  have 
revendicated  the  cotton  as  their  property.  They  did  not  allege  a  con- 
tract of  pledge,  or  assert  any  other  right  than  of  ownership.  They  had 
to  elect,  and  they  have  done  so.         ♦•*♦**         * 

"  We  have  not  to  deal  with  tlie  case  as  it  might  have  been  presented. 
As  it  is  submitted  by  the  pleadings  and  by  the  evidence,  so  must  it  be 
decided,  particularly  when  thereby  the  ends  of  justice  are  fully 
attained." 

The  court  then  proceeded  to  render  a  judgment  against  the  interven- 
ors, and  third  opponents,  and  in  favor  of  the  plaintiffs. 

The  principles  therein  announced  are  of  superior  force  and  applica- 
bility here,  because,  in  the  instant  case,  the  proof  shows  that  the  de- 
fendants, Haynes  &  Rogers,  had  transferred  to  the  intervenor  the  bills 
of  lading  for  the  sugar,  mitJiin  the  five  days'  limit  within  which  the  lien  of 
the  vendor  may  be  enforced  against  an  agricultural  product,  iiTespec- 
tive  of  any  other  claims  to,  or  rights  upon  the  commodity  in  favor  of 
third  and  subsequent  parties.  In  that  case  the. claims  of  the  opponents 
arose  after  this  limit  had  expired,  and  they  l^st,  on  the  sok  ground  that 
they  had  asserted  title  to,  and  not  a  lien  and  privilege  on  the  property. 
We  think  the  demand  of  the  plaintiff  might  well  have  been  placed  upon 
his  superior  lien  on  the  sugar,  but  our  opinion  serves  the  same  purpose. 

Judgment  affirmed. 


No.  10,828. 
E.  S.  Jaffray  &  Co.  vs.  H.  Moss  &  Co.  et  als. 

1.  Wliile  it  is  true,  as  a  general  proposition,  that  no  altoration  can  be  made  in  a  Jnflfnnent  by 
an  appellate  conrt,  as  between  appellees,  yet  a  co-defendant,  as  an  appellant,  may  have  it 
amended  or  reversed,  in  so  Tar  as  it  affects  his  interest,  and  leave  it  in  statu  qtu>,  in  other 
respects. 

2.  A  representation  made  by  a  customer  in  effecting  a  purchase  of  goods  on  t4>rms  of  credit, 
must  be  wilfully  false,  as  a  fact,  and  not  as  a  mere  opinion,  which  may  bo  innocently  mis- 
taken, to  vitiate  the  contract. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Tensa*. 
Yourtg,  J. 


Wade  B.  Young  and  Bayne,  Denbgre  &  Bayne  for  Plaintiffs  and  Ap- 
pellees : 

Defendants  made  a  statement  to  the  commercial  agency  of  R.  (x.  Dim  &.  Co.  that  they  owned 
two  plantations,  costing  $125,000,  which  wero  moi-tgaged  for  $33,000. 
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Tb«  proof  is  that  the  plautatiouH  did  not  belong  to  defendants,  but  to  one  of  the  members  of 
the  firm ;  that  they  only  cost  $75,350,  and  tliat  they  were  mortgaged  for  $83,000,  instead  of 
$33,000. 

Givuig  defeudantH  credit  for  all  property  claimed  by  them  and  by  the  individoal  members  of  the 
firm,  the  proof  is  that  they  owed  $18,059  17  beyond  their  assets,  taken  at  their  own  valua- 
tion ;  that  their  first  attaching  ci'editoi's  were  their  nearest  relatives,  whose  claims,  worth- 
less before,  wero  (if  defendants  sncceed  in  this  suit)  made  good  by  purchase  after  insolv- 
ency, by  defendants,  through  and  by  means  of  the  untrue  statements  made  to  R.  6.  Dun  & 
Co.'s  commercifd  agency. 

Hartwig  Moss  did  not  testify,  though  present ;  the  presumption  is  always  and  inevitably 
against  a  litigant  who  fails  to  furnish  evidence  within  his  reach.  Ci-escent  City  Ice  Co.  vs. 
Kmian,  36  Ann.  Sit ;  School  Board  vs.  Trimble,  33  Ann.  1073. 

A  purchaser  not  intending  to  pay  who  induces  the  owuer  to  sell  him  goods  on  credit  by  fraud- 
ulently concealing  his  insolvency,  and  his  intent  not  to  pay  for  the  goods,  is  guilty  of  a 
f^-aud,  which  entitles  the  vendor  to  disaffirm  the  contract  and  recover  the  goods.  Donalil- 
son  vs.  Farwell,  93  U.  S.  631. 

And  if  the  purchaser  has  no  reasonable  expectation  of  being  able  to  pay  for  the  goods,  it  is 
equivalent  to  an  intention  not  to  pay.  Talcott  vs.  Henderson,  27  American  Beports  501 ; 
31  Ohio  State  162 ;  Rowley  vs.  Bigelow,  12  Pick.  307 ;  Da\ia  vs.  Stewart,  8  Fed.  Rep.  803 ; 
Lowell  vs.  Bradlee,  9  Gill  &  J.  220 ;  Wright  vs.  Bi-own.  67  N.  Y.  6. 

A  wilfuU}'  false  representation  of  solvency  vitiates  the  contract,  and  the  vendor  has  the  right 
to  retake  his  goods ;  a  sale  secured  by  fraudulent  misrepresentations  of  the  vendee  in  re- 
gard to  his  solvency  works  no  change  of  property.  Yaeger  Milling  Co.  vs.  Lawler,  39 
Ann.  572  ;  Collins  vs.  Cooley  (Supreme  Court,  New  Jersey)  14  Atlantic  Rep.  574 ;  Johnson 
vs.  Peck,  1  Woodburg  &  Minot  335 ;  Robinson  vs.  Levi,  1  Southern  Reporter  555 ;  Lind- 
auer  vs.  Hay,  17  Xorth western  Reports  98 ;  Taylor  vs.  Miss.  Mills,  1  Southwestern  Re- 
porter 283. 

A  peroon  furnishing  false  information  to  a  mercantile  agency  to  be  communicated  to  persona 
who  may  be  interested  in  obtaining  it,  for  their  guidance  in  giving  oi-edit  to  such  person, 
is  as  much  liable  to  the  person  thereby  defrauded  as  if  he  made  the  false  representations 
directly  to  the  party  ii^ured.    Eaton,  Colo  &  Bumham  Co.  vs.  Avery,  83  N.  Y.  31. 

Attaching  creditors  do  not  occupy  the  position  of  b<ma  fidt  purchasers  and  can  exercise  no 
greater  righta  than  their  purchasing  debtor.  Thompson  vs.  Rose,  16  Conn.  74,  41  Ann. 
Dec.  121 ;  Joi'dan  vs.  Parker,  56  Maine  557  ;  Gilbert  vs.  Hudson,  4  Greenleaf  (Maine)  345  ; 
Whitman  vs.  Merrill,  125  Mass.  127;  Atwood  vs.  Dearborn,  1  Allen  (Mass.)  483,  79  Ann. 
Dec.  755 ;  Wiggin  vs.  Day.  9  Gray  (Mass.)  97 ;  Buffinton  vs.  Gerrish,  15  Mass.  156,  8  Ann. 
Dec.  97 ;  Field  vs.  Stearns,  42  Yt.  106 ;  Gasiiuet  vs.  Johnston,  2  La.  514. 

In  Louisiana,  especially,  the  rights  of  vendors  are  jealously  guarded.  D^Jan  vs.  H6bert,  31 
Ann.  730. 


Snyder  d'  TuUis  and  C,  J,  Boatner  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiffs  are  engaged  in  jobbing  and  making  sales  of 
dry  goods  and  general  merchandise  in  the  City  of  New  York,  and,  on 
the  22nd  of  August,  1887,  made  a  sale  of  a  small  stock  of  assorted  goods 
to  the  defendants  on  terms  of  credit,  and  same  were,  at  once,  shipped  to 
their  domicile  in  the  State  of  Louisiana,  for  sale  at  retail,  in  the  usuaT 
course  of  their  business.    Soon  after  the  cargo  reached  its  destination  it 
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was  att<ached  at  the  instance  of  various  creditors  of  defendants,  and 
formally  taken  into  possession  by  the  sheriff. 

The  claim  of  plaintiffs  is  that  the  defendants  obtained  the  goods 
through  fraudulent  misrepresentations  of  solvency,  made  to  Dun's 
mercantile  agency,  which  were  communicated  to  them,  in  the  regular 
course  of  business,  and  according  to  the  custom  of  merchants ;  and  that 
they  maintained  their  possession  thereof,  by  fraudulently  concealing 
from  them  their  insolvency. 

They  represent  that  they  parted  with  their  goods  upon  the  faith  of 
their  representations  of  solvency  and  the  possession  of  large  assets;  and 
of  the  ownership,  by  the  different  members  of  the  firm,  of  large  landed 
estates,  subject  to  small  incumbrances ;  and  that  same  were  delivered 
to,  and  shipped  by  the  defendant  firm,  and  are  now  in  the  possession  of 
the  sheriff  of  Tensas,  under  various  writs  of  attachment  against  them. 

Tliey  further  represent  that  recently,  previous  to  the  institution  of 
this  suit,  they  were  informed  that  tlie  representations,  on  the  faith  of 
whfch  the  sjile  was  made,  were  false  and  fraudulent  misrepresentations, 
and  that,  as  a  matter  of  fact,  the  defendant  firm,  and  its  individual 
members,  were  insolvent  long  prior  thereto ;  that  said  firm  purchased 
and  received  said  goods  well  knowing  their  insolvency,  and  their  in- 
ability to  pay  for  them  ;  that  tliey  purchased  and  received  same  with  the 
intention  of  not  paying  therefor,  and  to  defraud  petitioners  thereof;  that 
they  concealed  from  them  their  insolvency  and  the  fraudulent  purposes 
they  had  in  view. 

They  further  aver  that,  suhfteqiient  to  the  issuance  of  said  several  writs 
of  atiachvient  ar/ainst  defemhnits,  and  the  seizure  of  their  t/oods,  but  prior 
to  the  institution  of  this  suit,  "they  elected  to  rescind  stiid  contnict  of 
sale,  and  to  bring  this  suit,  and  tliat  they  so  elected  to  rescind  the  same 
as  soon  as  they  were  informed  of  such  fraudulent  conduct,  and  inten- 
tion, on  the  part  of  defendants.-'  They  aver,  further,  "that  by  reason 
of  such  fraudulent  conduct  and  int<»ntion,  and  said  election  to  rescind, 
they  are  the  absolute  and  unqualified  owners  of  said  goods,  and  mer- 
chandise, and  that  the  defendants  wrongfully  claim  and  detain  the  pos- 
session of  said  i)ropei-ty." 

Under  suitable  allegations  a  writ  of  sequestration  was  obtained,  the 
goods  sequestered,  and  the  defendants,  H.  Moss  &  Co.,  the  sheriff  and 
the  various  attaching  creditors  were  cited. 

The  prayer  of  the  petition  is  "  that  the  sale  of  the  goods  and  mer- 
chandise by  petitioners  to  said  H.  Moss  &  Co.  be  declared  void,  or  be 
rescinded  and  avoided  for  fraud,  and  that  they  be  recognized  as  the 
owners,  and  have  and  recover  possession  of  same." 
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The  defendants  deny  all  the  cliarges  made  by  the  plaintiffs,  and  aver 
that  same  were  false  and  libelous,  and  were  wrongfully  and  maliciously 
made  for  the  purpose  of  defaming  and  injuring  them.  They  aver  that 
tliey  made  no  false  or  fraudulent  misrepresentations  whereby  the 
plaintiffs  were  induced  to  part  with  their  goods  j  but,  on  the  contrary, 
they  aver  that  their  patronage  was  solicited  by  them,  and  the  goods  were 
sold  to  them  witliout  either  question  or  statement;  that  the  purchase 
was  made,  on  their  part,  in  perfect  goo<l  faith,  and  with  the  intention, 
and  expectation  of  paying  for  them,  in  the  due  course  of  trade. 

Several  of  tlie  attaching  creditors  answer  and  aver  that  the  goods 
were  the  property  of  the  defendants,  and  liable  for  and  subject  to  their 
writs,  under  which  they  had  acquired  rights  and  privileges  thereon,  by 
virtue  of  their  seizures,  prior  to  tlie  institution  of  plaintiffs'  suit,  and 
superior  to  those  of  the  plaintiffs;  and  they  pray  for  the  rejection  of  the 
plaintiffs'  demands. 

On  these  issues  judgment  was  rendered  in  favor  of  the  plaintiffs,  on 
the  ground  tliat,  at  the  date  of  the  purchase,  tlie  defendants  did  not  ex- 
pect to  pay  for  the  goods,  and  it,  therefore,  pronounced  the  sale  void  ab 
initio,  recognized  the  plaintiffs'  ownership,  and  decreed  them  entitled 
to  be  placed  in  i>ossession }  and  several  of  the  attaching  creditors  have 
appealed. 

The  facts  elicited  on  the  trial  are  the  following,  viz: 

Tliere  had  been  dealings  between  the  plaintiffs  and  the  defendants 
from  I8!<0  to  the  date  of  sale  in  question ;  and  between  plaintiffs  and 
other  firms  to  whom  the  defendants  succeeded,  since  1866.  Prior  to  pur- 
chasing of  i>laintiffs,  in  August,  1877,  the  plaintiffs  required  of  the  de- 
fendants' represensative  no  staicm^nt,  written  or  oral,  and  none  was  fur- 
nished, and  no  questions  were  asked.  William  Moss,  a  member  of  the 
defendant  firm,  says,  as  a  witness :  ^*  1  had  seen  Mr.  Green  in  1886,  and 
he  kjiew  me  at  once,  and  sold  me  the  goods  at  once.  •  •  I 
bought  those  goods  about  August  22, 1887.  I  had  no  idea,  at  that  time, 
that  our  house  would  fail  during  the  business  season,  and  did  not  know 
that  the  failure  of  our  house  was  imminent.  •  •  There  was 
nothing  false  in  my  statement  to  Sweetzer,  Pembroke  &  Co.         •  • 

I  answered  all  of  their  questions  truthfully  •  •  Our  purchases 
in  1HS7  were  about  the  same  as  usual." 

These  statements  are  not  disavowed  by  the  plaintiffs'  witnesses,  but 
are  affirmed,  inferentially. 

The  credit  man  of  the  plaintiffs'  firm,  as  a  witness,  says :  "  No  special 
inducements  were  offered,  to  obtiiin  credit.  •  •  •  Plaintiffs  sup- 
posed defendants  abundantly  responsible,  as  shown  by  the  statement 
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(of  R.  G.  Dunn  &  Co.)  referred  to,  or  they  would  not  have  sold  them  on  a 
credit.  •  •  I  was  induced  to  extend  credit  by  the  representations  which 
I  obtained  from  R.  G.  Dunn  &  Co.,  the  Bradstreet  Co.,  and  Swectzer, 
Pembroke  &  Co.  •  ♦  and  I  supposed  them  abundantly  responsible, 
by  the  statement  referi-ed  to  heretofore,  or  I  would  not  have  sold 
the  firm  on  a  credit." 

The  goods  were  sold  on  open  account,  payable  on  three  and  four 
months'  time. 

Before  making  the  sale  to  defendants,  the  plaintiffs  consulted  the  re- 
ports of  the  R.  G.  Dunn  &  Co.  mercantile  agency,  bearing  dates  July 
28th,  1887,  and  August  J  2th,  1887.  These  reports  showed  that  the  mem- 
bers of  the  defendant  firm  owned  two  x>l<i'ntations  which  cost  them 
$125,000,  and  that  same  were  subject  to  an  incumbrance  of  $33,000,  and 
that  defendants  owned  two  stocks  of  goods  worth  $15,000  to  $18,000. 

The  defendants  did  not  purchase  any  goods  of  Sweetzer,  Pembroke  & 
Co.,  until  after  their  purchase  of  the  plaintiffs  was  completed.  There 
was  no  formal  statement  called  for,  or  made  to  them.  They  were  ques- 
tioned by  them,  and  made  answer  to  them,  which  answers  they  subse- 
quently caused  to  be  written  out  as  a  memorandum,  and  preserved  it. 

The  plaintiffs  were  only  informed,  on  the  4th  of  October,  1887,  of  the 
defendants  suspension,  and  the  attachment  of  their  goods,  and  amongst 
others,  those  mentioned  in  this  suit. 

Prior  to  the  10th  of  October,  1887,  when  this  suit  was  brought,  there 
had  been  filed  against  defendants  thirty-tour  attachment  suits,  and 
their  property  seized,  on  debts  aggregating  $100,000.  In  great  part 
these  debts  were  not  then  due,  and  many  of  them  were  on  open  account, 
and  for  goods  purchased  at  the  same  time  plaintiffs  sold  defendants. 

Reference  to  the  certificate  of  mortgages  shows  that  defendants'  real 
estate  was  mortgaged  to  the  extent  of  $83,000 ;  but  there  is  no  direct 
evidence  of  their  insolvency  at  the  time  of  these  transactions. 

In  Yerger  Milling  Co.  vs.  Lawler,  38  Ann.  572,  we  recently  said  in 
quite  a  similar  case : 

"The  only  fraud  alleged  in  this  case  is  that  before  obtaining  the 
credit,  defendant  falsely  and  with  intent  to  defraud,  represented  himself 
to  be  solvent,  knowing  that  he  was  not  so. 

"  A  representation  of  solvency  is  ordinarily  implied  in  every  applica- 
tion to  buy  merchandise  on  terms  of  credit ;  but  it  requires  a  wilfully 
false  statement  to  that  effect,  as  a  fact,  and  not  as  a  mere  opinion,  which 
may  be  innocently  mistaken,  to  vitiate  the  contract." 

Under  the  state  of  facts  above  recited,  it  is  plain  that  as  between  the 
plaintiffs  and  the  defendants  judgment  was  erroneously  rendered  in 
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favor  of  the  former.  Bnt  the  defendants  did  not  app<^jil,  nor  join  in  the 
appeal  of  their  creditors.  The  appelhuits  do  not,  however,  occupy  the 
position  of  third  persons  with  regard  to  tlie  judgment.  They  are  co- 
defendants  and  inchided  in  the  decree  against  Moss  &  Co.  Now,  while 
it  is  true,  as  a  general  proposition,  that  no  altei*ation  can  be  nmde  in  a 
judgment  by  an  appellate  court,  as  between  appellees,  yet  a  co-defend- 
ant, as  an  appellant,  may  have  it  amended,  or  reversed,  in  so  far  as  it 
affects  his  rights,  notwithstanding  it  may  remain  in  statu  quo  in  other 
respects. 

The  judgment  apjjealed  from  must  be  reversed  in  so  far  as  it  affects 
tlie  ap|)ellants. 

It  is,  therefore,  ordered  and  decreed  that  said  judgment,  in  so  far  as 
same  may  affect  the  rights  and  interest  of  the  appellants,  be  and  the 
same  is  reversed  and  annulled;  and,  it  is  further  ordered  and  decreed, 
that  there  be  judgment  in  their  favor  and  against  the  plaintiffs  and  ap- 
pellees, rejecting  the  demands  of  the  latter,  as  to  them. 

It  is  fiirther  ordered  and  decreed  that  all  costs  that  have  been  in- 
curred, in  both  courts,  in  so  far  as  the  appellants  are  concerned,  l»e 
tiixed  against  the  plaintiffs  and  appellees,  and  that  the  judgment  of  the 
court  a  quo  remain  undisturbed  in  other  respects. 


No.  10,233. 

J.  II.  MaSSIE  vs.  T.  R.  BUADV  et  als. 

VV.  P.  Smith  vs.  Thomas  Bkady. 


(consolidated). 


It  U  elementary  that  a  bona  Jide  puivhaser  at  a  judicial  sale  in  protectinl  by  thti  decree,  and  he 
is  not  com]M'U(Hl  to  go  bohiud  It  and  iiivet)tif;ato  the  facts  upon  which  the  decree  was 
rendered. ' 

ClaimiuK  the  proceeds  of  a  sale  Judicially  afflniis  the  validity  of  the  sale,  and  the  party  can- 
not, afterwards,  attack  the  sale  for  nullity,  unless  it  be  shown  that  the  judicial  admission 
was  made  through  an  error  of  fact. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhies,  J. 


J.  E.  Wallace  for  J.  H.  Massie,  Plaintiff  and  Appellant: 

The  payment  of  a  note,  at  its  maturity,  extinguishes  a  nujrtgage  given  for  its  security.  The 
sulwequent  re<issue  of  the  noto  iloes  not  revive  the  mortgage.  Hill  vs.  Hall,  4  Rob.  46; 
Shenkel  vs.  Graves,  10  Ann.  2flO;  Smith  vs.  Brady,  37  Ann.  122. 
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"  \V1ierp  au  oblij^ation  \s  prima  facie  prescribed,  there  must  be  authentic  evidence  of  inter- 
niptiim  of  the  prt^scription  before  one  can  proceed  via  exeniHca."  Heunen*a  Digest,  page 
&4>f.  and  cases  cit<yl,  of  Union  Bank  vs.  Dosson,  7  Ann.  548;  Fowler  vs.  Beatty,  10 
Ann.  275. 

"  A  sale  undera;f./a.,  pending  a  third  opposition,  if  the  opposition  be  sustained,  is  null." 
Hennen's  Digest,  page  1181,  No.  11 ;  Lndeliug  vs.  Graves,  3  Ann.  599. 

'*  The  law  conniders  all  purchasers  affected  with  notice  of  the  opposition."  Lobdell  vs.  Union 
Bank,  8  Ann.  117;  Borde  vs.  Krskine,  33  Ann.  873.  In  case  at  bar,  the  purchaser,  Mc- 
Ailam.  SAiniits  liis  previous  knowledge  of  the  pending  opposition. 

'•  Pending  an  action  for  pnjperty,  it  cannot  lx>  alienated  to  plaintifl'^s  prejudice :  if  he  get  a 
Judgment  it  is  considered  the  sale  of  another's  property,  and  he  may  be  put  in  possession, 
or  subject  the  property  to  execution.''  Hennen's  Digest,  page  1325.  No.  5,  and  authorities 
then*  cited. 

The  eigoinmeut  of  a  judicial  sale  is  not  an  essential  prerequisite  to  securing  the  rights  of  a 
party  having  a  real  right  to  the  thing  seized.    C.  P.  Art.  400. 

It  was  under  this  Article  (400)  that  in  above  case  of  Ludeling  vs.  Groves,  3  Ann.  597,  the  third 
opposition  was  taken. 

Mortgage  crinlitfirs  who  have  not,  by  third  opposition,  primarily,  opposed  a  judicial  sale,  re- 
tain their  rights  to  "  urge  the  nullity,  and  have  it  declared  void  and  of  no  effect."  As  in 
Ikinlo  vs.  Krskine,  33  Ann.  879 ;  see  also  Wilson  vs.  (lallien,  1  Rob.  34. 

A  judicial  sale,  to  enforce  a  conventional  mortgage,  in  no  manner  impairs  or  works  a  cancella- 
tion of  a  anterior  judicial  mortgage.  C.  P.,  Arts.  709,  710.  A  fortiori,  when  previous  to 
issuance  of  the  writ,  the  conventional  mortgage  is  extinct,  as  in  the  case  at  bar. 

Wm,  IL  Mills  on  the  same  side. 


Jaitiea  David  Coleman  for  M.  J.  McAdani,  Defendant  and  Apjjellee: 

No  contract  of.  or  with  the  debtor,  can  be  avoideil  by  a  criMlitor,  except  such  as  is  mode  in  fraud 
of  his  rights,  or  if  caiTie<l  into  execution  would  have  the  effect  of  defrauding.  If  made  in 
gocKl  faith  it  cannot  be  annulled,  although  it  prcive  injurious,  and  although  made  in  bad 
faith  it  cannot  l>e  annulled  unless  it  operates  ii\jnry  to  the  cnniitor.  C.  C.  1978.  When 
neither  fniud  nor  Injury  is  alleged,  in  such  an  a^'tion  there  is  no  legal  cause  of  action.  C. 
C.  1719  et  geq.:  ,10  Ann.  174;  31  Ann.  58.>;  6  Ann.  fll,  :>83 ;  8  Ann.  rm. 

An  oni>Tmis  Cfintriu't  made  by  one  for  value  and  in  giHMl  faith  with  the  debtor,  w^ho  fraudn- 
liMitly  enters  into  such  coutnu-t,  cannot  be  annuUe<l  to  the  iirejudicc  of  the  cuutractiug 
party  in  giMwl  faith.     Id.  and  (\  C  1981  et  $eq. 

When  there  is  a  ci-sHicni,  the  right  to  annul  and  revoke  contracts  and  judgments  or  agreements 
made  by.  or  with,  the  debtor,  vests  exclusively  in  the  syndic.  No  individual  creditor  has 
a  right  of  actitm  after  the  debtor's  cession  to  annul  or  i-evoke  such  contracts.  C.  C.  1970, 
1971. 

The  action  to  annul  fraudulent  contracts,  or  such  as  operate  an  injury,  must  be  brought  by  a 
judgment  cnnlitor  within  one  year  from  the  date  of  his  judgment  against  the  debtor.  C. 
C.  1994. 

The  leisBuance  of  a  paid  note,  secured  by  mortgage,  to  a  bona  fide  third  person,  vests  in  such 
person  a  valid  iinuigage  against  the  pi-oyjerty  of  the  debt<»r,  w^ithout  prtyudice  to  real 
rights  actjiiired  previous  to  reissuance  and  atYer  payment.    35  Ann.  1,  5,  6;  16  Ann.  435. 

A  Hal«'  tjf  i)roi»ert.v  ma<le  under  au  order  of  seizure  and  sale,  issued  by  a  court,  of  competent 
jurisdiction,  vests  in  a  bona  fide  purduiser  a  good  and  valid  title,  and  he  is  protected  by 
such  au  order  and  uewl  not  look  beyond  it.    C.  P.  732  to  740 ;  5  N.  S.  214  ;  8  L.  R.  424. 

The  Older  of  seizure  is  in  no  nmnner  affecteil  by  the  subsequently  ascertained  fact  of  the 
defect  or  insutticieucy  of  the  evidence  upon  wliich  the  order  issued,  unless  such  fact 
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is  shown  on  an  appeal  from  snch  order.  While  a  mortgage  may  be  invalid,  and  even  null 
in  fact,  if  regular  in  form  thi*  oitler  and  writ  of  seizure  rendered  thereon,  unless  appealed 
from,  are  not  affected  thereby,  and  the  execution  of  tlie  writ  vests  in  the  purchaser  a  good 
title.  The  confusion  of  the  mortgage  or  the  extinguishment  of  the  debt  by  prescription 
or  otherwise,  disclosed  by  proceedings  subsequent  to  the  adjudication  cannot  affect  a  bona 
fide  purchaser.  5  K.  S.  214 ;  8  L.  H.  p.  424  ;  31  Ann,  58 :  2  Peters,  166;  18  Howard,  497 ;  2 
Ann.  468;  14  Ann.  1.54  ;  18  Ann.  485 ;  22  Ann.  3G8-371 ;  25  Ann.  80 ;  26  Ann.  709. 
Under  the  law  of  this  Stnte  third  opposition  is  permitted  in  two  cases,  viz: 

1.  TThen  the  thiitl  opponent  is  a  creditor  of  the  seized  debtor  and  seeks  to  regulate  such 
seizure,  in  so  far  as  it  affects  his  rights. 

2.  When  the  thiitl  opponont  claims  ownership  of  the  seixed  property.    C.  P.  396. 

The  intervention  by  thinl  opposition  by  a  judicial  mortgage  creditor,  who  claims  a  preference 
over  the  seizing  creditor  on  the  property  seized,  and  a-sks  to  have  the  proceeds  to  be  real- 
ized from  the  sale  detained  and  applied  to  the  payment  of  his  debt  by  such  preference,  and 
secures  an  order  of  oourt  to  have  such  proceeds  held  and  detained  to  pay  his  debt,  is  a  ju- 
dicial affirmance  of  the  vaUdity  of  the  oi-dcr,  of  the  evidence  upon  which  it  is  based,  and  of 
the  ac\jndication,  fnnn  which  affirmance  he  cannot  afterwards  recede  to  the  prejudice  of  the 
purchaser.  Claiming  the  proceeds  is  an  affirmance  of  the  validity  of  the  proceedings 
and  sale  by  which  the  proceeds  are  realized.  31  Ann.  100,  103,  104 ;  29  Ann.  274;  24  Ann. 
289;  2  Ann.  684:  3  Ann.  454;  21  Ann.  263,  500  ;  22  Ann,  136 ;  C.  C.  2291 :  26  Ann.  630 ;  23 
Ann.  735 ;  5  Ann.  18 ;  4  Ann.  416. 

A  superior  mortgage  creditor  cannot  arrest  the  sale  of  the  dobt<ir's  property  at  the  instance  of 
an  inferior  mortgage  creditor.  His  rights  cannot  be  impaired  b\'  the  sale,  since,  if  a  spe- 
cial mortgagee,  the  propt»rty  must  sell  for  sufficient  to  pay  him,  and,  if  a  judicial  mort- 
gagee, ho  must  look  t-o  the  proceeds.  An  iiguucti(m  cannot  legally  issue  to  arrest  such  a 
sale.    5  R.  R.  496 ;  7  M.  281 ;  C.  P.  679. 

A  Judgment,  unless  revived,  is  prt^scribed  in  ten  years  from  its  rendition.  C.  C  3547;  21  Ann. 
295 ;  23  Ann.  176;  29  Ann.  295-2^6  ;  30  Ann.  692,  1331.     Plaintiff's  Judgment  is  prescribed. 

One  year  prescribes  plaintiff's  action  to  annul  the  mortgage,  the  ortler  of  sale  and  the  af\judi- 
cation.     C.  C.  1994;  24  Ann.  260  :  28  Ann.  625  :  29  Ann.. 285. 


Baynej  Denegre  cC*  Bai/nc  for  T.  J.  Fallon,  Syndic  : 

Procewls  in  the  hands  of  a  sheriff,  resulting  froni  the  sale  of  property  of  an  insolvent,  form 
part  of  his  assets,  and  must  be  turned  over  to  the  syndic  of  his  creditors  for  distribution 
aniimg  them  in  eonetir»u.  Bt^jourin  vs.  liamelli,  35  Ann.  783;  Lyons  vs.  McRae,  14 
Ann.  438. 

All  of  the  debtor's  property  passes  to  his  creditors  by  the  surrender,  whether  mentioned  in  the 
scheiUile  or  not.     11  La.  531;  12  La.  109;  2  R.  133  ;  8  R.  123. 

The  subsequent  death  of  the  insolvent  does  not  divest  possession  of  syndic,  who  ctmtinuee  to 
admini8t<>r  as  usual;  the  surplus,  if  any,  goes  to  the  succession  representative.  Laurence 
vs.  Guice,  9  R.  219 ;  R.  C.  C.  Art.  2180. 


James  Timothy  and  T.  Gilmoro  &  Sons  for  Mary  Hughes. 
Gu8.  A.  Iheaux  for  tlie  Public  Administrator. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.    Tliis  case  was  Iwfore  this  court  in  February,  1885,  and 
the  facts  are  stated  in  37  Ann.  p.  122.    In  that  case  the  court  said :  **  The 
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only  present  solution  of  the  matter  open  to  us  is  to  vacate  the  judgment 
below  as  in  case  of  non  suit,  leaving?  the  parties  to  take  such  proceedings 
as  will  present  the  issues  in  a  form  susceptible  of  adjudicatiou  of  the 
rights  of  all  those  who  are  interested." 

In  pursuance  of  this  decree,  J.  H.  Ma^sie brought  suit  against  W.  P. 
Smith,  Thos.  K.  Brady,  the  sheriff,  and  M.  J.  McAdam,  to  have  the  sale 
annulled  from  the  sheriif  to  McAdam  in  the  executory  proceedings  of 
Smith  vs.  Brady,  under  and  by  virtue  of  which  McAdam  purchased  the 
property.  During  this  litigation  Brady  took  the  benefit  of  the  insolvent 
laws.  The  syndic  has  been  made  a  party  to  the  suit.  Brady  died  and 
the  i)ublic  administrator  has  also  been  made  a  party. 

Miissie,  in  his  XH*tition,  alleges  that  the  executory  proceedings  and  the 
sale  to  McAdam  by  the  sheriff'  are  null  and  void,  as  the  mortgage  note 
upon  which  the  order  of  seizure  and  sale  was  granted  had  been  extin- 
guished by  payment  when  the  order  was  giiinted  and  the  writ  of  seizure 
and  sale  issued,  and  the  sale  as  to  McAdam  is,  therefore,  null  and  void. 
He  asks  that  the  sale  be  set  aside  and  the  iiroperty  made  subject  to  his 
judicial  mortgage.  McAdam  and  Mrs.  Iluglies,  another  mortgage  credi- 
tor, answer,  and  both  niaintain  the  validity  of  the  sale  from  the  sheriff 
to  McAdam. 

Tlie  district  judge  rendered  a  judgment  sustaining  the  validity  of  the 
sale  to  McAdam,  dismissing  plain titt*'s  suit,  in  that  respect,  and  i-eferring 
all  other  issues,  costs  included,  to  the  concurso,  the  fund  to  be  dis- 
tributed by  the  syndic. 

It  will  not  be  necessary  to  notice  the  exceptions  filed  in  the  suit.  The 
only  question  presented  for  solution  is  was  the  sale  to  McAdam  by  the 
sheriff,  under  the  writ  of  seizure  and  sale  as  valid. 

In  the  executory  process  of  Smith  vs.  Brady,  the  mortgage  debt  ap- 
parently existed.  The  proceedings  were  all  regular,  and  the  order  was 
issued  by  a  court  of  competent  jurisdiction.  The  judgment  was  not 
an-ested,  either  by  a  suspensive  appeal  or  injunction.  It  is  shown  that 
McAdam  was  a  bona  fide  purchaser.  His  good  faith  is  not  disputed.  It 
is  elementary  that  a  bona  fide  purchaser  at  a  judicial  sale  is  protected 
by  the  decree  ordering  the  sab;,  and  he  is  not  compelled  to  go  behind  ii 
and  investigate  the  facts  upon  which  the  decree  was  rendered.  J 8  Ann. 
485,  and  authorities  cited. 

In  the  executory  process  obtained  by  Smith  against  Brady,  Massie, 
the  judicial  niortgng«»  creditor,  filed  a  third  opposition  and  alleged  the 
payment  of  the  not«  and  extinguishment  of  the  mortgage,  upon  which 
Smith  obtained  his  order,  and  therefore  he  had  a  pi*eference  on  the  pro- 
ceeds of  the  sale  over  the  seizing  and  other  creditors. 
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On  his  application  an  order  was  rendered  by  the  district  judge  direct- 
ing the  sheriff  to  retain  in  his  hands  tlie  proceeds  of  tlie  sale  of  the 
property,  until  the  furtlier  orders  of  the  court. 

His  opposition  was  filed  in  accordance  witli  Art.  401  C.  P.,  and  the 
sale  took  place  as  a  matter  of  course,  and  the  rights  of  the  opponent 
are  transferred  to  the  proceeds.  Claiming  the  proceeds  judicially  affinus 
the  validity  of  the  sale,  and  the  party  cannot  afterwards  attack  the  sale 
for  nullity  unless  it  be  shown  that  the  judicial  admission  was  made 
tiirough  an  error  of  fact.    31  Ann.  p.  100. 

There  is  no  proof  that  the  opposition  of  Massie  was  made  through 
any  error  of  fact.  He  alleged  in  that  opposition  all  the  facts  which  he 
now  presents  for  the  nullity  of  the  judgment. 

The  judgment  appealed  from  is  correct  and  is  therefore  affirmed. 


No.  10,374. 

State  op  Louisiana  ex  rel.  J.-  A.  Shakespeare,  Syndic,  et  al  vs.     i  41  55^1 
Henry  L.  Duffel,  Judge,  Etc.  ,|M-^| 

41    667 

1.  The  writ  of  certiorari  arraigns  the  regularity  of  the  proceedings  of  an  inferior  court.    In     [117    844 

this  case,  the  proceedings  have  been  strictly  regalar.  The  only  one  assailed  on  this 
groand  is  the  granting  of  a  mandatory  order  to  eufoi*co  a  pnor  ii\j unction,  in  vacation  and 
at  chambors ;  but  this  is  expressly  authorized  by  Revised  Statutes,  Sec.  1746. 

2.  The^Tit  of  prohibition  raises  questions  of  jnriwliction  and  of  judicial  power.  In  this 
case,  as  to  parties  and  subject-matter,  jurisdiction  was  vested  exclusively  in  the  court  pre- 
sided over  by  respondent  and  in  no  other.  The  orders  and  proceedings  were  all  within  the 
proper  domain  of  the  judicial  power.  The  original  iivjunctitm  is  expressly  authorized  by 
paragraph  4  of  Art.  2d8  C.  P.,  and  the  subsequent  mandatory  order  was  in  aid  and 
enforcement  of  the  prior  valid  prohibitory  injimction,  and,  on  that  ground,  is  recognized 
by  this  court  as  a  proper  and  valid  exercise  of  judicial  authority. 

A  PPLICATION  for  Prohibition  and  Certhrari, 
E,  N.  Pugh  and  Bayve,  Dendgrc  &  Bayne  for  the  Relators : 

1.  Plaintiffs  are  at  liberty  to  choose  their  form  of  action,  but  having  once  made  choice,  they 
are  bound  by  their  eliHition,  and  held  to  the  law  governing  the  particular  remedy.  Ponn 
vs.  Kearny,  Blois  &  Co.,  21  Ann.  23;  Couery  vs.  (Mark,  13  Ann.  317;  City  of  New  Or- 
leans vs.  Paving  Co.,  20  Ann.  394 ;  Milt'Onberger  vs.  Hill,  17  Ann.  58. 

2.  Petitory  and  possessoiy  actions  cannot  be  cumulate<l,  and  if  they  be  cumulated,  the  plain- 
tiff shall  be  considered  as  having  reuounced  the  possessor}'  action,  and  the  judgment  shall 
decide  only  questions  of  ownership.    Ai'ticles  54,  55,  57,  C'<Mle  of  Practice. 

3.  From  the  very  nature  of  things,  a  petitory  action  necessarily  mlmits  possession  in  defend- 
ant; otherwise,  it  would  not  lie.  C.  P.  543  :  (rirard's  Heirs  vs.  New  Orleans,  13  Ann.  29.*> ; 
6  R.  190. 

4.  A  preliminary  injunction  cannot  issue  to  oust  a  defendant  who  is  in  actual  possession, 
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whether  rightfully  or  vrrongfidly,  is  imiiiat«rial.    36  Ann.  561,  R.  R.  Co.  vs.  R.  R.  Co. ;  C. 
P.  59  and  43 ;  C.  C.  34  and  54. 

5.  Even  a  trespasser  is  protected  in  his  possession  until  his  trespass  is  established  by  dne 
proof,  at  the  demand  of  one  who  shows  some  better  right  than  himself,  in  a  suit  regularly 
brought.  To  all  others,  pontideo  quia  postideo,  is  a  sufficient  answer.  37  Ann.  117,  Suc- 
cession Townsend. 

6.  Courts  can  execute  their  judgments  through  the  sheriff  alone ;  they  cannot  order  any 
other  person  or  x>or8ons  to  execute  them,  or  clothe  such  other  person  or  porsons  with  au- 
thority or  power  to  act.  C.  P.  760;  R.  S.  1177,  3593 ;  State  ex  rel.  Vaughan  vs.  Richmond, 
Sheriff,  29  Ann.  707. 

7.  Courts  are  without  power  to  render  judgments  during  vacation.  State  ex  rel.  Dehan  vs. 
Judge,  35  Ann.  1078 ;  Telegraph  Co.  vs.  R.  R.  Co.,  39  Ann.  659 ;  33  Ann.  76 ;  Dixon  vs. 
Judge,  2S3  Ann.  4«2 ;  21  Ann.  306;  26  Ann.  119  State  ex  rel.  Dickson  vs.  Judge. 

8.  A  Judgment  rendered  in  vacation  not  being  a  judgment,  no  appeal  can  be  taken,  and  the 
only  remedy  is  to  invoke  the  8up«*r\'isory  jurisdiction  of  this  court.  Hernandez  vs. 
James,  23  Ann.  483 ;  21  Ann.  306  ;  Dixon  vb.  Judge,  26  Ann.  119 ;  30  Ann.  363. 


B.  N,  Sims  and  E.  McCnlloh  for  the  Respondent: 

The  suit  entitled  '•  Commissioners  of  the  First  Drainage  District  of  Ascension  et  al.  vs. 
W.  J.  Kelly  et  al.,"  No.  595  of  the  docket  of  the  District  Court,  is  an  appealable  case  and 
therefore  the  writ  of  certiorari  does  not  lie.  <'ode  of  Practice,  Art.  857;  Stewart  vs.  Bar- 
row, 6  K.  S.  381 ;  33  Ann.  256 :  32  Ann.  1092-1222.  The  record  of  proceedings  below  makes 
full  proof  of  itself.    36  Ann.  977. 

"  It  is  established  by  the  jurisprudence  of  this  court  that  no  application  for  a  prohibition 
can  be  entertained  until  after  a  plea  to  the  Jurisdiction  of  the  lower  court,  has  been  urged 
and  overruled."  State  ex  rel.  J.  A.  Shakspearo,  Mayor,  vs.  Judge,  40  Ann.  608 ;  29  Ann. 
306;  37  Ann.  845 ;  38  Ann.  569.  920,  178.  Exceptions  to  form  of  proceedings  do  not  draw  in 
question  Jurisdiction  of  the  court.    38  Ann.  920. 

Jurisdiction  vel  non  of  lower  court  only  question  to  be  considered.  State  ex  rel.  Berthond 
vs.  Judge,  34  Ann.  782. 

Lower  court  fully  vested  with  jurisdiction  of  subject-matter  of  suit  No.  595.  All  of  de- 
fendants, including  Shakspcnre,  Sj'udic  (relators  here),  submitted  to  the  Jurisdiction  of 
the  courtr  by  filing  formal  pleas  and  an  answer  on  the  merits.  There  could  be,  therefore, 
no  usurpation  of  jurisdiction  or  authority  by  the  judge  in  the  case.  Stat«  ex  rel.  Ber- 
th oud  vs.  Judge,  34  Ann.  782. 

Respondent  performed  his  duty  under  the  law  in  ortlering  the  immediate  removal  of  the 
dams  or  obstructions  in  the  common  drain  or  public  canal  described  in  plaintiff's  petition. 
Code  of  Practice,  sec.  4,  Art.  298 ;  McDonough  vs.  ('alloway,  7  Rob.  442 ;  Black  vs.  Tow- 
boat  Company,  31  Ann.  497.  The  testimony  of  Dr.  N.  C.  Stevens,  C.  TV.  Locke  and  Isaac 
Adams,  all  well  known  citizens,  exposed  the  urgent  necessity  of  prompt  action  by  the 
court.  Though  duly  notified,  relators  summoned  no  witnesses,  offered  no  testimony  and 
faile<l  entirely  to  appear  or  make  anj^  objection  or  opposition  to  the  fonii  of  proceeding. 
Rosimndent  submits  that  there  is  nothing  in  the  present  condition  of  the  cas**,  in  the  pro- 
ceedings below,  upon  which  the  jurisdiction  of  this  court  can  Ik*  exercised,  even  under  its 
supervisory  powers. 


The  opinion  of  tlie  Court  was  delivered  by 

Fenner,  J.     The  proceedings  of  the  respondent  judge,    which  are 
assailed  in  this  action  as  exceeding  the  bounds  of  his  jurisdiction,  and 
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as  null  and  void  for  irregularity,  may  be  briefly  stated  as  follows :  On 
the  (Jtli  of  March,  1889,  the  commissioners  of  the  first  drainage  district 
of  Ascension,  joined  by  various  land-owners,  alleging  that  Wm.  J. 
Kelley  and  others,  owners  and  oc<?upants  of  Bocage  i)lantation,  had  ob- 
structed and  were  obstructing  a  certain  public  canal  which  had  existed 
and  served  as  a  common  drain  for  the  district  for  more  than  thirty  years, 
and  had,  by  threats  and  violence,  prevented  the  sjiid  commissioners 
from  discharging  their  legal  duty  t-o  clean  out  said  canal  and  remove  all 
obstructions  therein,  to  the  great  detriment  and  injury  of  the  property 
of  the  inhabitants  of  the  district,  applied  for  and  obtained  an  injunction 
restraining  said  parties  fj-om  further  obstructing  said  canal  or  from  in- 
terfering with  the  commissioners  in  removing  or  causing  to  lie  removed 
existing  obstructions,  and  prayed  for  a  final  judgment  recognizing  the 
rights  claimed  by  petitioners  and  perpetuating  the  injunction. 

To  this  suit,  the  parties  defendant  appeared  and  tiled  several  excep- 
tions which  were  regularly  tried  and  overniled.  They  then  joined  issue 
by  general  denial,  and  the  case  was  fixed  for  trial  on  the  3()th  of  March  j 
but,  when  called,  on  the  applicatiou  of  defendants,  was  continued  until 
the  next  term  of  court. 

On  the  5th  of  April,  the  plaintiffs  filed  a  supplementjil  petition,  alleg- 
ing that,  notwithstanding  the  injunction,  the  defendants  persistea  in 
maintaining  obstructions  to  the  said  canal  and  threatened  to  kill  the 
said  commissioners  or  other  persons  who  should  attempt  to  remove 
them,  and  setting  forth  the  great  injury  and  damage  thereby  occasioned 
to  the  district,  and  prayed  for  an  order  on  the  defendants  to  show  cause 
on  a  day  fixed  why  an  order  should  not  be  granttMl  authorizing  and  di- 
recting said  conmiissioners  or  the  sheriff"  to  remove  said  obstructions 
and  to  keep  said  canal  clear  until  the  further  order  of  the  court. 

On  this  petition  the  judge  grant^nl  his  order  directing  the  defendants 
to  show  cause  on  the  L2th  of  April,  why  the  relief  prayed  for  should 
not  be  granted. 

On  the  12th  of  April,  at  the  hour  fixed,  the  plaintiffs  appeared  with 
tlieir  witnesses,  but  the  defendants  made  no  appearance  and  filed  no 
pleading.  After  waiting  a  reasonable  time,  the  judge  took  up  the  rule 
and  proceeded  to  hear  witnesses,  and  it  was  only  afttu-  progress  had  been 
made  that  a  verbal  message  was  received  from  one  of  the  counsel  for 
defendants  stating  that  he  could  not  be  present  and  requesting  a  con- 
tinuance till  the  following  Monday,  when,  the  judge  says,  he  was  to 
open  court  in  another  parish.  He  refused  the  reciiiest,  and,  after  hear- 
ing witnesses,  granted  the  order  prayed  for. 
The  defendants,  who  are  the  relatora  here,  invoke  the  exercise  of  our 
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supervisory  jurisdiction,  through  writs  of  certiorari  and  prohibition,  to 
declare  the  absolute  nullity  of  both  the  original  injunction  and  of  the 
order  to  remove  existing  obstructions,  and  to  prohibit  the  respondent 
judge  from  executing  them. 

The  case  presented  is  utterly  barren  of  any  foundation  for  the  exer- 
cise of  our  supervisory  power. 

The  relief  by  certiorari  is  inapplicable,  because  the  proceedings  are 
perfectly  regular  in  all  respects. .  The  only  point  on  wldch  tlieir  regu- 
larity is  assailed  is  that  the  judge  was  witliout  power  to  hear  or  grant 
the  order  removing  the  obstructions  in  vacation  or  at  chambers ;  but 
this  is  answered  by  the  express  i)ro vision  of  Art.  1746  R.  S.,  which  de- 
clares "  the  district  judges  shall  have  authority,  at  chambers,  to  grant 
*  ♦  orders  of  arrest,  attachment,  provisional  seizure  and  injunction 
and  all  orders  relating  thereto.''^ 

Indeed,  these  summary  and  conservative  remedies  would  be  shorn  of 
tlieir  intended  efficacy  if  the  opportunity  of  invoking  or  enforcing  them 
were  suspended  during  thfe  long  and  frequent  vacations  of  the  courts. 

The  writ  of  prohibition  raises  questions  of  jurisdiction  and  of  judicial 
power.  So  far  as  the  jurisdiction  of  the  court  is  concerned,  it  is  patent 
on  the  fac«  of  the  papers.  The  court  presided  over  by  the  respondent, 
and  no  other,  has  jurisdiction  over  the  parties  and  subject-matter. 

The  orders  granted  lie  unquestionably  within  the  judicial  power. 

So  far  as  that  part  of  the  original  injunction  specially  complained  of 
is  concerned,  viz  :  the  prohibiting  defendants  from  intorferring  with  the 
commissioners  in  removing  obstructions — the  allegations  of  the  petition 
bring  it  distinctly  within  the  provision  of  paragraph  4  of  Art.  298  of  the 
Code  of  Practice,  as  one  of  the  cases  in  wliich,  says  the  article,  "  the 
injunction  must  be  granted,"  viz :  "  When  the  defendant  opposes  the 
execution  of  works  necessary  for  the  repairs  of  public  levees,  dikes, 
roads,  bridges,  canals,  dfrains  and  the  like." 

This  is  alleged  to  be  a  public  canal  and  drain,  and  certainly  the  clearing 
out  of  obstructions  therein  is  a  necessary  work  of  repair,  without  which 
its  whole  usefulness  would  be  destroyed.  It  is  alleged  and,  indeed,  ad- 
mitted, that  the  defendants  are  interfering  witli  the  execution  of  this 
work.  It  is  vain  for  them  to  deny  that  the  canal  is  public,  or  to  assert, 
their  legal  right  to  maintain  obstructions  and  to  jjreveut  tlieir  removal. 
Those  issues  go  to  the  merits  of  the  case  and  must  await  det^^nni nation 
by  the  final  decree.  If  tliey  shall  be  decided  in  their  favor,  the  bond  of 
plaintiffs  will  be  answerable  for  the  expense  of  restoring  tlieir  dams  and 
for  all  other  damages  they  may  suffer. 

Nor  can  the  power  of  the  court  to  order  the  r«»moval  admit  of  ques- 
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tion.  The  power  to  grant  such  orders,  in  certain  exceptional  cases,  has 
been  affirmed  by  this  court  in  decisions  entirely  applicable  here.  Mc- 
Donough  vs.  Calloway,  7  Kob.  442 ;  State  ex  rd  Yale  vs.  Judge,  41 
Ann.  51G. 

This  case,  on  its  face,  falls  within  the  exceptional  authority  thus 
recognized,  the  order  having  been  made  in  aid  and  enforcement  of  a 
valid  prohibitory  injunction. 

The  contention  that  these  orders  operate,  in  effect,  a  final  decision  on 
the  merits  of  the  case,  in  advance  of  trial,  is  unfounded.  The  orders 
are  nninifestly  interlocutory  and  only  serve  to  regulate  the  conduct  of 
Uiv.  pikTtie»  pendente  lite.  When  the  case  shall  be  finally  decided,  the 
legal  status  of  the  parties  will  be  declared  and  enforced,  and  whatever 
wrongful  interference  therewith  has  happened  in  the  meanwhile  will  be 
repaired  under  the  security  of  the  injunction  bond. 

It  is,  therefore,  ordered  and  decreed  that  the  writs  applied  for  bo 
denied  at  relators'  costs. 


No.  10,343. 

The  Canal  and   Claiborne   Street  Railroad  Company  vs.  The 
Crescent  City  Railroad  Company. 

The  City  of  New  Orleans,  by  delegateil  power  from  the  Legislature,  has  the  paramount  con- 
trol and  regulation  of  the  streets  of  the  city,  and  can  grant  the  use  of  street  railway 
already  constructed,  to  another  which  she  has  authorized  to  be  operated. 

The  City  Council  can  not  grant  the  exclusive  use  of  the  streets  to  a  street  railway,  and 
deprive  succeeding  conncils  of  the  power  of  performing  the  duty  of  regulating  the  use  of 
the  streets  in  such  manner  as  it  may  deem  best  for  the  public  interests.     . 

The  proprietary  right  which  a  street  railway  has  on  its  tract  is  subject  to  the  right  of  eminent 
domain. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


J,  B,  Beckwith  for  Plaintiff  and  Appellant : 

Under  both  the  Constitution  of  1868  and  1B09,  private  property  cannot  bo  taken  or  damaged 
for  any  public  nse  until  full  compensation  is  made.  Act  110,  Constitution  1868,  Constita- 
Uon  1879,  Article  156. 

When  any  individual  or  corporation  is  to  be  divested  of  property  for  any  public  use,  against  the 
will  of  the  party  to  be  divested,  a  strict  compliance  with  the  law  providing  for  expropria- 
tion the  conditions  precedent  to  taking  the  property  must  be  strictly  complied  with  or 
title  and  rights  are  not  divested,  and  the  party  claiming  to  have  divested  any  one 
of  property  or  right,  must  affirmatively  show  full  compliance.  Cooley  on  Const.  Llm.  528  ; 
Gillenwater  vs.  R.  R.  Co.,  13  111.  1 ;  Stanford  vs.  Wani,  27  Cal.  171 ;  Nicholls  vs.  Bridge- 
port, 23  Conn.  180;  Judson  vs.  Bridgeport,  25  Conn.  428;  People  vs.  Brighton,  20  Mich.  57. 
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If  a  statate  or  reservation  in  a  grant  of  property  or  franehise  only  authorizes  proceedings  in 
invUum,  after  an  effort  has  been  made  to  agree  with  the  owner  of  t)ie  pmperty  taken  on 
tlie  compensation  to  be  paid,  there  can  be  no  taking  of  property  or  expropriation  until 
there  has  been  a  bona  ^Lt  effort  to  agree  on  the  value  or  compensation  to  be  paid,  and  a 
failure  to  agree.  If,  as  in  this  case,  the  condition  of  appellant's  grant  was  as  oont^^nded 
for  by  appellee,  no  right  or  property  could  be  taken  away  from  appellant  until  the  city  of 
New  Orleans  had  made  a  lawful  attempt  to  come  to  an  agreement  witii  appellant  for  com- 
pensation. No  colorable  right  to  even  appoint  appraisers  arose  until  aft«r  such  attempt 
and  its  failure.  Ordinance  1204,  City  of  New  Orleans ;  Cooley  on  Const.  Lim.  528 ;  Reiten* 
burg  vs.  R.  R.  Co.,  21  Penn.  St.  100. 

Until  pa^inent  is  actually  made,  the  title  to  expropriated  property  does  not  vest  in  the  party 
expropriating ;  payment  is  a  condition  precedent.  Cooley  on  Const.  Lira.  529 ;  Stacey  vs. 
R.  R.  Co.,  27  Vt.  44 ;  R.  R.  Co.  vs.  Nesbit,  10  How,  395 ;  Bloo<lgood  vs.  R.  R.  Co.,  18  Wend. 
10;  Gillenwater  vs.  R.  R.  Co.,  13  HI.  1.;  N.  O.  R.  R.  Co.  vs.  Legarde,  10  Ann.  150 ;  Grellan 
vs.  Hutchinson,  16  Cal.  153 ;  Mills  on  Eminent  Domain,  Sec.  130,  and  cases  cited. 

The  consent  or  grant  of  State  or  municipal  authorities  cannot  operate  to  transfer  private 
property  or  release  damages.  Such  consent  can  only  prot«ct  grantee  from  indictment  as  a 
public  nuisance,  but  not  against  the  claim  of  those  whose  property  rights  are  involved. 
Mills  on  Eminent  Domain,  Sec.  134,  and  cases  there  cited. 


Jolin  M,  Bonner  for  Defendant  and  Appellee : 

The  plaintiff  has  no  exclusive  right  to  construct  street  railways  on  Canal  street.  A  grant  is 
not  exclusive,  unless  so  declare<l  in  express  terms. 

In  this  case,  it  is  expressly  declared  that  the  grant  shall  not  be  exclusive.    Art.  150,  p. 
428,  Jeweirs  Digest. 

"  Where  no  exclusive  grant  is  given,  the  Legislature  may,  at  will,  and  witliout  compensation 
to  the  first  company,  authorize  a  second  grant  on  the  same  streets  or  line."  Dillon  on 
Muuic.  Corps.,  2d  Ed.,  sec.  578. 

Had  the  Council  gi-anted  the  defendant  the  right  to  construct  a  road  on  Canal  street.  inst«ad 
of  granting  the  use  of  plaintifi^s  tracks,  defendant's  cars,  running  thereon,  would  have 
carried  the  same  number  of  passengers  as  now  ride  in  its  cars,  and  plaintiff  would  have  no 
legal  ground  to  complain  of  a  loss  of  its  traffic. 

If,  tliurt^foro,  the  plaintiff  had  the  right  to  charge  defendant  trackage,  that  charge  should  be 
based  exclusively  on  the  wear  and  tear  of  plaintiff's  road  by  the  use  of  extra  cars.  See 
Metropolitan  R.  R.  vs.  Highland  R.  R.,  118  Mass.  290,  whei-e  the  question  is  fully  discussMl. 

The  Legislature  may  repeal  the  charter  of  a  street  railway  C4>rporation,  where  the  right  to  do 
BO  is  reserved,  and  may  authorize  a  new  company  to  take  any  property  of  the  old  of  the 
corporation  upon  making  compensation.    Greenwood  vs.  R.  Co.,  105  U.  S.  13. 

Where  the  right  to  lay  tracks  in  a  street  is  granted  upon  condition  that  the  right  to  use  them 
by  another  company  may  be  granted  upon  compensation  to  be  fixed  by  the  Council,  in  case 
the  companies  cannot  agree,  the  condition  is  binding.  Railroad  Co.  vs.  Railroad  Co.,  36 
Ohio  St.  239. 

The  passage  of  Ordinance  No.  1204,  and  the  acceptance  of  its  terras  by  plaintiff,  in  laying  its 
track  and  constructing  its  road  thereunder,  constitutes  a  contract  between  the  plaintiff 
and  the  cit>',  and  the  conditions  of  the  contract  cannot  be  changed  without  the  consent  of 
the  city  and  of  the  defendant,  its  beneficiary.    103  U.  S.  13;  36  Ohio  St.  239. 

This  contract  originated  under  the  Constitution  of  1868,  and  if  this  were  the  taking  of  private 
property,  where  the  Constitution  does  not  re<iuire  prepayment,  "  it  is  held  in  most  of  the 
States  that  compensation  need  not  precede  an  entry  upon  the  pi-operty."  Constitution  of 
1868,  Article  110 ;  Lewis  on  Eminent  Doniuiu,  sec.  456,  and  authorities  there  cited. 

"  The  owner  may,  by  his  action,  waive  his  right  to  the  prepayment  of  damages       *       *        * 
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ir  there  was  a  waiver  in  fact,  either  express  or  implied,  by  acquiescing  in  the  proceedings 
of  the  company  to  the  extent  of  not  insisting  upon  prepayment  as  a  condition  precedent, 
but  conBonting  to  let  the  damages  lie  and  remain  a  mere  debt^  then  the  corporation  is  not  a 
trespasser,  or  liable  to  qjectmeut."  Mills  on  Eminent  Domain,  sec.  140;  35  Ann.  924 ;  39 
Ann.  427. 

In  the  St.  Julien  case,  35  Ann.  924,  "the  complaint  was  that  the  companj'  entered  the  lands 
without  the  owners'  consent,  without  buying  or  offering  to  buy,  or  expropriating  them, 
and  that  it  should  not  expect  nor  be  permitted  to  use  his  projierty  without  some  compen- 
sation, but  should  be  prohibited  fh>ra  trespassing  upon  it,  and  he  claims,  therefore,  one 
dollar  per  day  for  its  Uiie.  *  *  The  suit  is  substantially  a  demand  for  rent,  wliich 
we  do  not  think  he  can  maintain,  but  must  be  remitted  to  his  action  for  compensation." 

The  facts  in  that  case  show  that  no  opposition  was  made  to  the  taking. 

In  the  present  case,  active  assistance  was  given  by  the  plaintiff  to  facilitate  the  entry  of  de- 
fendant's cars  upon  its  tracks. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  This  is  a  suit  to  recover  from  the  defendant  company 
the  value  of  the  use  of  the  street  railroad  tracks  of  the  plaintif,  on 
Canal  street,  from  its  teiininus,  on  Canal  street,  near  the  Levee,  up  the 
north  side  of  Canal  street  to  Cai'ondelet,  and  from  the  intersection  of  St. 
Charles  street,  both  the  Canal  street  tracks  on  the  south  side  of  Canal 
street  to  the  terminus,  near  the  Levee  —  total  length  of  track,  3900  feet. 

Compensation  is  claimed  from  September  8,  1881,  the  date  the  defend- 
ant company  commenced  using  plaintiff's  track,  at  the  rate  of  four  cents 
traveled  by  each  car  of  the  defendant  company,  amounting  to  $15,040  CO, 

The  plaintiff  alleges  that  no  other  company  has  any  right  to  use  its 
track  without  its  consent,  for  any  purpose  of  traffic  or  carriage  of  pas- 
sengers. 

The  defendant  company  filed  an  exception,  which  was  referred  to  the 
merits,  and  then  answered,  denying  that  plaintiff  had  a  right  to  demand 
pay  for  the  use  of  its  road,  as  demanded,  and  that  if  they  had  any  right 
to  demand  compensation  for  the  use  of  its  road,  four  cents  a  mile  for 
each  car  was  too  much,  and  claim  that  the  ordinances  of  the  City  of 
New  Orleans  point  out  the  manner  in  which  compensation  for  the  use  of 
the  road  must  be  estimated  and  regulated. 

The  defendant  took  several  bills  of  exception  to  the  introduction  of 
testimony  —  some  seven  in  number.  They  all  go  to  the  effect  of  the  tes- 
timony, and  it  was  properly  admitted. 

There  is  but  one  question  to  determine  in  the  case : 

Was  the  defendant  company  authorized  by  legislative  provisions  to 
use  the  track  of  the  plaintiff,  and  in  granting  the  permission  was  the 
mode' of  compensation  regulated? 

Complete  authority  has  been  granted  by  the  General  Assembly  to  the 
City  of  New  Orleans  over  the  streets.    The  City  of  New  Orleans  has 
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paramount  control  and  regulation  of  them.  The  operation  of  a  street 
railway  is  the  exercise  of  the  public  right  of  way  over  the  streets.  The 
street  belongs  to  the  public.  The  proprietary  right  which  a  street  rail- 
way has  in  its  track  is  therefore  subject  to  the  right  of  eminent  domain 
over  its  streets  vested  in  the  city. 

The  City  Council  may,  in  the  exercise  of  the  power  delegated  to  tlie 
corporation  in  the  control  and  regulation  of  the  streets,  grant  to  one 
company  the  right  of  way  over  them,  and  afterwards  grant  the  right  of 
way  over  a  part  of  the  same  railway  to  another  company. 

The  City  Council  is  without  power  to  grant  the  exclusive  use  of  a 
street,  which  belongs  to  the  public,  to  a  railway  couipany.  It  cannot 
thus  deprive  succeeding  councils  of  the  power  of  performing  the  duty  of 
regulating  the  streets  as  may  seem  to  them  to  be  for  tlie  best  interest  of 
the  public. 

There  can  be  no  doubt  but  that  the  Crescent  City  Railroad  Company 
had  the  right  to  construct  and  operate  its  railway,  and  a  part  of  the  line 
covered  a  part  of  the  plaintiff's  track,  on  Canal  street,  and  the  intersec- 
tion at  St.  Charles  street,  as  described  in  the  petition.  And  there  can 
be  no  doubt  but  that  the  defendant  company  had  been  granted  the  use 
of  the  plaintiff's  railway,  and  that  with  the  consent  of  plaintiff  it  peace- 
ably put  its  cars  on  plaintiff's  track  and  has  kept  tliem  running  on  a 
part  of  it  since  that  time. 

Before  the  operation  of  defendant's  street  railway  the  City  Council,  in 
1868,  passed  the  following  ordinance  : 

"  Should  the  City  of  New  Orleans,  at  any  time  daring  tlie  existence 
of  the  contract  of  6th  of  May,  1867,  between  it  and  the  Canal  and  Clai- 
borne street  Railroad  Company,  enter  into  any  arrangements  with  other 
companies  whereby  said  road  on  Canal  street,  from  Claiborne  street  to 
Front  Levee  street ;  and  from  Front  Levee  street  to  Claiborne  street,  or 
any  part  thereof,  mny  be  granted,  the  City  of  New  Orleans,  or  the  road 
or  roads  to  which  the  privikge  may  be  gramted,  shall  reimburse  to  the 
Canal  and  Claiborne  Street  Railroad  Company,  a  fair  and  reasonable  pro- 
portion of  the  lvalue  of  the  portion  or  portions  of  the  road  to  be  used;  and 
should  said  proportion  not  be  agreed  upon  between  said  Canal  and  Clai- 
borne Street  Railroad  Company  and  the  City  of  New  Orleans,  or  the 
said  road  or  roads,  two  disinterested  persons  shall  be  appointed,  one  by 
the  City  of  New  Orleans  or  the  road  or  roads,  as  the  case  may  be,  and 
the  other  by  the  Canal  and  Claiborne  Street  Railroad  Company ;  and  in 
the  event  of  a  disagreement  as  to  the  said  proportion  to  be  paid,  between 
said  persons  thus  appointed,  a  third  person  or  umpire  shall  be  appointed 
by  the  judge  of  one  of  the  district  courts  of  the  Parish  of  Orleans,  and 
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the  decision  tliereby  had,  shall  be  final  and  binding."  Ordinance  No. 
1204  N.  S.,  page  427,  Jewell's  Dig.,  Article  151. 

In  this  ordinance  the  City  Council  has  not  only  granted  the  privilege 
to  another  company,  which  it  may  authorize  to  operate  a  street  railway 
to  use  the  track  already  constructed,  but  it  has  pointed  out,  and  regu- 
lated, the  manner  in  which  compensation  must  be  made. 

The  city  had  the  undoubted  power  to  grant  the  privilege  of  the 
riglit  of  way  and  regulate  the  manner  in  which  one  street  railway 
using  the  tnick  of  another  should  make  compensation.  28  Am.,  L. 
Reg.  765. 

The  plaintiff  company  has  failed  to  follow  the  requirements  of  the 
ordinance . 

Judgment  affirmed. 


No.  10,357. 
Louisiana  Brewing  Company  vs.  Boaud  of  Assessors. 

Compliance  with  Section  27  of  Act  98  of  1886,  providing  for  the  appearance  by  complaining 
taxpayem,  a8king  a  reduction  of  aiMessment,  before  the  asaestiors,  aa  a  Board  of 
Kovicweri).  is  a  condition  precedent  which  must  be  fultllled,  before  the  taxpayer  can  aasert 
his  right  liefore  the  courtH,  for  relief. 

A  rt>tum  made  by  the  taxpayer  previous  to  the  first  of  March,  to  the  cuueuor,  under  Section  17 
of  the  same  act,  does  not  answer  the  purposes  of  the  appearance  which  must  be  made  t^fter 
that  date  before  the  assessors  sitting  and  acting  as  a  Board  of  Reviewers. 

The  appearance  and  opposition  are  matters  of  averment  and  proof.  Where  the  latter  fails, 
the  courts  are  powerless  to  afford  relief. 

In  retiuiring  this  appearance,  the  General  Assembly  has  not  nndulv  enlarged  the  provisions 
of  Article  203  of  the  Constitution,  whicli  recognizes  in  taxpayers  the  right  of  testing  the 
correctness  of  their  assessments  before  the  courts  of  justice/  The  Legislature  merely  fol 
lowed  an  ancient  method  or  form  auxilliary  to  the  exercise  of  such  right,  leaving  the  con- 
stitutional provision  in  a  state  of  perfect  integrity. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
miis,  J. 


Buck,  DinkeUpkl  &  Hart  for  Plaintiif  and  Appellant. 


Wynne  Rogers  and  T.  McC,  Hyman  for  Defendants  and  Appellees. 


Tlie  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Tliis  is  an  action  for  the  reduction  of  what  is  al- 
leged to  be  an  excessive  assessment  of  the  property  of  the  plaintiff  cor- 
poration. 
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The  petition  contaios  the  verbal  averments,  stating  specially,  that  the 
retmms  and  protest,  provided  by  law,  had  been  made. 

The  answer  is  a  general  denial.  From  an  adverse  judgment,  the 
plaintiff  company  appeals. 

There  is  evidence  in  the  record  touching  the  value  of  tlie  property 
assessed ;  but  there  was  adduced  no  proof  that  tlie  plaintiff,  in  con- 
formity with  Sec.  27  of  Act  98  of  1886,  oppossed  the  assessment  of  its 
property. 

The  return  which  was  made  to  the  assessor,  under  Sec.  13  of  the  same 
act,  and  which  does  not  appear  to  have  been  Iieeded  by  him,  cannot  be 
claimed  to  answer  the  purposes  of  the  opposition  or  appearance,  to  be 
made  by  tax  payers  considering  themselves  aggrieved  by  the  assess- 
ment of  their  property,  as  exlilbited  by  the  assessment  rolls  exposed  for 
inspection,  between  the  first  and  twentieth  of  Marcli. 

The  return  is  to  be  made  anterior  to  the  first  of  March  and  addressed 
to  the  assessor,  while  the  opposition  must  be  presented  after  that  date 
and  directed  to  the  assessors  sitting  as  a  Board  of  Reviewers,  vested 
with  the  powers  specially  conferred  on  them  by  the  law  on  the  subject. 

Although  it  has  been  held  that  the  failure  of  a  tax  payer  to  hand  in 
the  return  does  not  debar  him  from  appearing  before  the  assessors,  as 
an  opponent,  to  an  assessment  made,  still  it  is  now  well  settled  that 
compliance  with  Sec.  27  of  Act  98  of  1886,  is  an  essential  condition  pre- 
cedent to  the  exercise  of  the  rights  of  complaining  before  the  courts. 
Such  compliance  is  not  only  a  matter  of  averment,  but  also  and  chiefly 
one  of  proof. 

It  is  claimed,  however,  that  if  the  law  exact  this  appearance  or  oppo- 
sition, as  an  indispensible  condition,  or  prerequisite  sine  qua  nan,  it  is  an 
undue  and  onerous  enlargement  of  the  constitutional  safeguard  con- 
tained in  Art.  203,  which  recognizes  and  secures  in  tax  payers,  the  right 
to  test  the  correctness  of  the  assessment  of  their  property,  before  courts 
of  justice. 

To  this  objection  it  suffices  to  answer  that  tliis  formal  recognition  of 
right  was  designed  by  the  framers  of  the  Constitution  to  suppress  and 
remedy  against  a  pre-existing  mischievous  legislation  (Act  42  of  1871), 
which  denied  to  tax  payers  the  right  of  appealing  to  the  courts  in  such 
cases,  by  subjecting  this  privilege  to  the  exclusive  discretion  of  the 
Board  of  Assessors,  which  in  all  events  was  to  be  final  and  irrevocable 
even  by  the  courts;  and  that  tlie  General  Assembly  did  not  transgress 
its  powers  in  prescribing  a  preparatory  method  or  form  to  be  observed 
by  the  tax  payers,  which  is  ancillary  to  the  exercise  of  the  right  of 
being  heard  before  the  courts,  particularly  as  in  doing  so,  the  Legisla- 
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ture  merely  reinstated  a  salutary  formality  which  at  all  previous  times, 
had  been  prescribed  and  observed,  thus  leaving  the  constitutional  pro- 
vision in  a  state  of  perfect  integrity. 

If  the  plaintiff  corporation  has,  by  its  inaction,  permitted  the  door  for 
relief  to  be  closed  upon  it,  it  has  no  one  te  blame  but  itself.  The  court 
is  i>owerles8  to  interfere. 

Judgment  affirmed. 


No.   10,387. 

State  of  Louisiana  ex  rel.  Mexican  International  Improvement 
Company  et  al.  vs.  A.  Vooriiies  and  F.  D.  King,  Judges,  Etc. 

1.  When  a  Judge  of  the  Civil  District  Court,  to  whom  a  cause  has  been  allotted,  recuses  him- 
self ex  proprio  inotu,  and  the  cause  has  been  rtvullotted  to  the  judge  of  another  division, 
the  latter  is  without  authority  to  review  and  annul  the  order  of  recusation  rendered  by 
tJie  former.  No  provision  of  law  or  Constitution  vests  one  Judge  of  that  court  with  power 
tit  revise  the  decision  of  another.  If  the  recusation  be  illegal  it  can  be  remedied  only  in  a 
tribunal  having  appellate  or  supervisory  Jurisdiction. 

2.  When  such  a  recusation  is  made,  it  is  the  duty  of  parties  promptly  to  object,  unless  they 
moan  to  acquiesce,  and,  if  their  exception  or  objection  be  ovemiled,  to  apply  for  proper 
remedy. 

3.  If  they  keep  silence  and  suffer  various  proceedings  to  progress  in  the  cause  baaed  on  the 
asHumption  of  the  validity  of  the  recusation,  they  will  be  presumed  to  have  acquiesced 
and  will  not  be  permitted,  after  the  cause  has  progressinl  to  the  point  of  trial,  to  urge  be 
fore  the  last  Judge,  for  the  first  time,  objections  which  should  have  been  urged  at  the  time 
of  recusation  aud  before  the  Judge  recusing  himself. 

A  PPLICATION  for  Mandamus  and  Prohibition. 

Max  Dinkehpiel,   C,  F.  Bnck,  W,    W,   Howe  and   Farrar,  Jonas  d 
Kruttschniti  for  the  Relators. 


W(dter  n,  Rogers,  Attorney  General,  and  E,  H,  McCaleb,  for  the 
Respondents. 

The  opinion  of  the  Court  was  delivered  by 

Fenker,  J.  The  facts  on  which  this  application  is  based  are  as 
follows : 

A  certain  suit  entitled  The  State  of  Louiwana  vs.  Tlie  Mexican  Inter- 
national Improvement  Company  et  ah,  had  been  filed  in  the  Civil  Dis- 
trict Court  for  the  parish  of  Orleans,  and  had  been  regularly  allotted  to 
Division  **  E,"  presided  over  by  the  respondent,  Judge  Voorhies.  The 
defendants  had  appeared  and  filed  exceptions  and  a  iiile  to  dissolve  in- 
junction, which  had  been  fixed  for  trial  on  April  5th,  1889,  on  which 
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dg,y,  the  said  judge  ex  propria  motu  recused  himself  on  the  ground  of 
relationship  to  two  stockholders  of  the  defendant  company.  His  order 
was  entered  on  the  minutes,  no  party  objecting  thereto  and  no  protest 
being  made  by  any  one. 

In  accordance  with  Art.  130  of  the  Constitution,  the  case  was  then 
re-allotted  to  Division  "C,"  of  the  court  presided  over  by  Judge  F.  A. 
Monroe.  The  State  then  again  caused  the  rule  and  exceptions  to  be 
fixed  for  trial  on  April  12th,  1889,  on  which  day  the  judge  also  recust^d 
himself  ex  propria  motu  on  similar  grounds.  No  objection  or  protest 
was  made  by  any  party,  and  the  case  was  again  allotted  to  Division  "  B," 
presided  over  by  respondent  Judge  King,  and  the  State  again  caused 
the  rule  and  exceptions  to  be  fixed  for  trial  on  April  22d,  1889.  On  that 
day,  before  the  case  was  taken  up,  the  defendants  appeared  and  filed  a 
rule  setting  up  the  facts  aforesaid,  averring  the  nullity  of  the  orders  of 
recusation  aforesaid  and  praying  that  tlie  plaintiff  show  cause  histanter 
why  said  orders  should  not  be  declared  null  and  void  and  why  said 
Judge  King  should  not  decline  all  jurisdiction  of  the  cause  and  why  it 
should  not  be  remanded  to  Division  "  E,"  presided  over  by  Judge 
Voorhies. 

This  rule  was  disch<irged  by  Judge  King,  on  the  grounds  that  he  had 
no  jurisdiction  to  pass  upon  the  reasons  of  recusation  by  his  brother 
judges  or  to  overrule  their  orders,  and  that  if  he  were  to  render  a  judg- 
ment remanding  the  cause  to  be  tried  by  Judge  Voorliies,  he  would  have 
no  power  to  enforce  it. 

Thereupon  relators  presented  the  present  application  to  this  court 
asking  for  a  writ  of  prohibition  restraining  Judge  King  from  proceed- 
ing in  the  cause  and  for  a  mandamus  ordering  Judge  Voorhies  to  take 
jurisdiction  thereof  and  to  proceed  in  its  exercise. 

Judge  Voorhies  resimnds  by  a  simple  stattMncnt  of  the  facts  on  which 
he  based  his  recusation,  which  are  that  he  is  related  to  two  stockholders 
of  the  defendant  corporation,  his  and  their  respective  fathers  being 
cousins  germ  an. 

Judge  King  responds  justifying  his  action  in  declining  to  review  the 
orders  of  his  brothei'  judges  and  in  maintaining  his  own  jurisdiction,  on 
the  grounds  above  stated  and  on  the  further  ground  that  relators  had, 
by  their  silence  and  failiu'e  to  object  during  the  various  proceedings 
had  up  to  the  day  when  the  case  was  fixed  for  trial  before  him,  ac- 
quiesced therein  and  disabled  themselves  from  complaining  thereof. 

It  is  very  clear  that  Judge  Voorhies  had  no  legal  ground  for  recusing 
himself.  Art.  338  of  the  C.  P.,  assigns  relationship  as  a  ground  of  re- 
cusation only  when  within  the  fourth  degree.    Art.  340  provides  that  a 
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judge  C4111  recuse  himself  "  only  in  such  cases  where  the  pjirties  would 
have  the  right  of  recusing  him."  Art.  892  C.  C.  declares  that  cousins 
gernian  are  relat(»d  in  the  fourth  degree,  and  hence,  on  the  judge's  own 
statement,  his  asserted  relationship  is  only  in  the  sixth  degree.  Tliere- 
fore,  pret-ermitting  the  question  as  to  whether  relationship  to  two  stock- 
holders of  a  defendant  corporation  is  such  relationship  "  to  one  of  the 
parties  "  as  is  defined  by  the  haw  as  a  gi-ound  of  recusation,  it  is  mani- 
fest that  he  had  no  valid  cause. 

Equally  clear  is  it  to  our  minds  that  Judge  King  was  correct  in  declin- 
ing to  review  and  set  aside  the  orders  of  his  brother  judges  in  recusing 
themselves  and  in  maintaining  his  jurisdiction  until  those  orders  were 
setiiside  by  competent  authority. 

The  reasons  given  by  him  are  amply  sufficient  and  are  of  self-evident 
strengtii.  They  are  not  in  the  slightest  degree  in  conflict  with  the  deci- 
sions of  this  court,  relied  on  by  relators,  wliich  are  only  applicable  to 
the  case  where  a  plea  of  recusation  has  been  tiled  by  a  party  to  the  suit. 
In  that  case,  unless  the  judge  accepts  and  admits  the  plea,  an  issue  is 
i-aised  in  the  case,  which  for  obvious  reasons,  he  is  incompetent  to  de- 
cide, and  that  issue,  as  well  as  all  others,  must  be  referred  to  the  com- 
petent judge,  who  is  not  called  upon  to  review  a  decision  rendered  by  a 
competent  judge,  but  simply  decides  an  original  issue  for  the  first  time. 

If  he  sustains  the  plea,  he  holds  the  case ;  if  he  overrules  it,  he  main- 
tains the  jurisdiction  already  claimed  by  the  first  judge,  and  no  diffi- 
culty can  arise  as  to  the  progress  of  the  cause.  But  wiien  a  judge  re- 
cuses lumself  €jr  propHo  motu,  he  renders  a  decision  in  the  case  which 
can  only  be  reviewed  by  some  tribunal  vested  with  superWsory  or  ap- 
pellate jurisdiction  over  him. 

No  provision  of  Constitution  or  law  vests  ony  co-ordinate  judge  of  the 
Civil  District  Court  with  authority  to  revise  or  annul  the  decision  of  an- 
other, or  with  any  power  to  enforce  such  reversal. 

If  the  relators  were  dissatisfied  with  the  action  of  Judge  Voorhies  in 
recusing  himself,  the  course  for  them  to  pursue  was  obvious.  They 
should  have  excepted  to  or  protested  against  it,  and,  if  overruled,  they 
should  have  resorted  to  the  i-emedy  of  mandamus  in  this  court,  to  com- 
pel him  to  exercise  the  jurisdiction  vested  in  him  by  law,  and  to  per- 
form the  duties  attached  to  his  office,  which  he  was  illegally  refusing  to 
exercise  and  perfoim. 

It  is  not  alleged  that  relators  were  ignorant  of  the  insufficiency  of  the 
grounds  of  recusation  or  of  the  facts  on  which  it  rested.  If  they  were 
ignorant,  they  should  have  applied  for  information  which  could  not  have 
been  denied.    Had  objection  been    made,  and    particularly  had  the 
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judge's  attention  been  called  to  the  plain  textual  provisions  of  the  law 
which  we  have  cited,  it  is  evident  the  recusation  could  not  have  been 
persisted  in. 

Having  submitted  in  silence  and  without  objection,  the  judge,  as  well 
as  their  adversaries,  had  tlie  right  to  assume  that  they  acquiesced,  and 
to  proceed  with  the  case  in  regular  course  on  that  presumption.  Hence 
the  case  was  regularly  re-allotted ;  was  fixed  for  trial  before  Judge 
Monroe;  he  recused  himself;  it  was  again  re-allotted;  again  fixed  for 
trial  before  Judge  King;  and  it  was  only  when  a  trial  was  about  to  be 
had  before  a  judge  ready  to  hear  it,  that,  for  the  first  time,  relators  are 
heard  to  utter  a  whisper  of  objection  to  the  recusation  of  Judge  Voor- 
hies.  Sucli  conduct  cannot  be  tolerated.  It  serves  to  accumulate  costs, 
to  exaggerate  legal  delays,  and  to  waste  tlie  time  and  trouble  of  judges 
and  officers  of  court  and  litigants. 

In  such  a  matter  it  was  the  plain  duty  of  relators  either  to  have  ac- 
quiesced or  to  have  objected  to  the  order,  and  if  they  objected,  to  have 
resorted  to  the  proper  remedy.  Not  liaving  objected,  and  having  taken 
no  proper  action,  tliey  must  be  assumed  to  have  acquiesced,  and  after 
having  suffered  judges,  officers  and  litigants  to  act  on  that  assumption 
in  so  many  ways  and  for  a  considerable  period,  it  is  too  late  for  them  to 
evade  a  trial  by  raising  the  objection  for  the  first  time  when  tlie  case  is 
about  to  be  taken  up.  It  involves  no  question  of  jurisdictional  power. 
Judge  King  was  perfectly  competent  to  hear  and  determine  the  cause, 
and, no  irregularity  of  allottment  would  vitiate  or  impair  his  authority 
in  absence  of  timely  objection ;  and  the  objection  here  was  not  timely 
and  should  have  been  made  before  Judge  Voorhies.  SUite  ex  rel.  Buis- 
son  vs.  Lazarus,  33  Ann.  1425 ;  Pironi  vs.  Riley,  39  Ann.  302. 

Tlie  only  excuse  offered  by  relators  is  that  they  considered  that  the 
judge  to  whom  the  case  was  allotted  was  the  only  one  that  could  receive 
or  dispose  of  objection  to  the  recusation  of  the  former  judge. 

This  excuse  seems  inconsistent  with  the  remedy  now  invoked,  be- 
cause, on  that  tlieory,  they  should  have  applied  for  a  mandamus  on 
Judge  King,  directing  him  to  take  jurisdiction  of  and  to  decide  upon 
the  validity  of  Judge  Voorhies'  recusation,  wliich  he  had  declined  to  do. 
Instead  of  this  they  resort  to  the  clear  and  only  proper  remedy,  open  to 
them  from  the  first,  viz  :  a  mandamus  to  compel  Judge  Voorhies  to  pro- 
ceed with  the  case. 

Holding  that  the  relators  have,  by  their  conduct,  tacitly  acquiesced  in 
the  recusations,  we  think  they  cannot  recall  that  acquiescence,  and  we 
shall  leave  the  existing  status  of  the  case  undisturbed. 

It  is,  therefore,  ordered  and  decreed,  that  the  mandamus  and  prohibi- 
tion applied  for  be  denied  at  relators'  costs. 
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Giiiuault  T8.  Railroad  Company. 

No.  10,339.  ^FsTi, 

'  49  1703 

JasIes  p.  Guinault  vs.  Louisville  and  Nashville  Railroad  Com- 
pany. 

Whore  a  suit  is  broafrht  against  a  corporation  in  the  courts  of  this  State,  and  ai>  affidavit  for 
removal  alleges  that  the  corporation  is  a  citizen  of  another  State,  it  is  insufficient  in  not 
stating  that  the  corporation  is  not  domiciled  in  the  State  of  Louisiana. 

A  natural  person  can  have  but  one  domicil.  A  corporation  may  be  created  by  the  laws  of  sev- 
eral States  and  become  a  distinct  corporation  in  each,  domiciled  therein,  and  may  be  sued 
in  such  States  as  a  distinct  corporation  in  the  State  courts. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhies,  J. 


W.  E,  Murphy  for  Plain tiflT  and  Appellant. 


BatftWy  Denigre  i&  Bayne  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  The  plaintiff,  to  abate  an  alleged  nuisance  created  by 
the  defendant  company,  brought  suit  against  it  in  the  Civil  District 
Court  for  the  Parish  of  Orleans. 

The  injunction  issued  as  prayed  for  in  the  petition.  The  defendant 
company  filed  a  motion  on  the  plaintiff  to  show  cause  why  the  injunc- 
tion should  not  be  dissolved  after  giving  bond  with  security. 

The  application  was  denied  and  rejected,  and  after  the  discharge  of 
the  rule,  the  defendant  company  filed  a  petition  for  the  removal  of  the 
case  to  the  United  St^ites  Circuit  Court  for  the  Eastern  District  of  Lou- 
isiana, alleging  that  the  defendant  corporation  is  a  citizen  of  Kentucky, 
and  the  plaintiff  a  citizen  of  Louisiana. 

There  is  no  evidence  as  to  citizenship  or  domicil  of  defendant  in 
the  record  contradicting  the  same  allegation  on  the  subject  in  the 
petition. 

The  affidavit  for  removal  charges  that  the  defendant  corporation  is  a 
citizen  of  Kentucky.  It  is  insufficient.  It  sliould  have  alleged  and 
shown  that  the  coi-poration  was  not  domiciled  in  the  State  of  Louisiana, 
as  the  petition  of  plaintiff  alleges  that  the  defendant  company  was  incor- 
porated under  the  laws  of  this  State. 

An  affidavit  that  a  natural  i>erson  is  a  citizen  pf  one  State,  excludes 
the  idea  that  he  is  a  citizen  of  another  State. 

A  natural  person  can  have  but  one  domicil.  On  the  other  hand  an 
au  artificial  person  or  corporation  may  be  created  by  the  laws  of  several 
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States,  and  become  a  distinct  corporation  in  each,  and  domiciled  tlierein, 
and  may  be  sued  as  such  distinct  corporation  in  the  State  in  which  it*  has 
been  incorporated  and  in  wliich  it  has  a  domicil.  Desty,  Removal  of 
Causes,  p.  66. 

It  is,  tlierefore,  ordered  tliat  the  judgment  appealed  from  be  reversed 
and  tlie  application  to  remove  the  cjiuse  be  denied,  reserving  to  the  de- 
fendant corporation  the  right  to  show  that  it  is  not  domiciled  in  the 
State  of  Louisiana  and  subject  to  the  jurisdiction  of  the  State  courts, 
the  defendant  to  pay  costs  of  appeal. 

On  Application  for  Rehearing. 

Bermudez,  C.  J.  While  the  affidavit,  in  support  of  the  removal, 
states  that  the  defendant  company  is  a  citizen  of  the  State  of  Kentucky, 
it  does  not  set  fortli  any  averment  to  condradict  the  allegati<m  in  the 
petition,  duly  sworn  to  by  the  plaintiff,  that  the  company  was  incor- 
porated by  the  Legislature  of  this  State. 

The  two  sworn  statements  do  not  conflict  and  may  well  stand  together 
and  co-exist,  for,  the  corporation  may  be  a  citizen  of  both,  Kentucky 
and  Louisiana,  for  the  purpose  of  suit. 

If  they  be  considered  as  contradictory  and  destructive,  there  would 
then  remain  no  evidence  of  citizenship  of  the  company  as  aven*ed  in  the 
affidnvit  for  removal. 

Rehearing  refused. 


No.  10,401. 

State  of  Louisiana  ex  rel.  A.  H.  Strickland  and  A.  Y.  Alford 
vs.  Gabriel  Viller6,  Criminal  Sheriff. 

When  ou  motion  of  the  accused  the  indictment  is  quaslied,  be<;4uae  of  the  illegal  impanelling 
and  constitution  of  the  Grand  Jury  which  preaonted  an  indictment  for  mui'dcr,  the 
accused,  on  that  account  will  will  not  to  be  entitled  to  bail. 

When  the  indictment  is  quashed  and  the  accused  had  a  previous  preliminary  examination, 
they  are  held  under  the  order  is8ue<l  by  the  judge  on  the  examination.  When  the  accused, 
on  the  refusal  of  the  judge  to  admit  them  to  bail  on  the  preliminary  examination,  apply  to 
the  Supreme  Court  for  relief,  which  is  denied,  and  then  again  apply  for  the  same  relief,  on 
the  judge's  refusing  bail,  when  the  indictment  la  set  aside,  the  same  issues  are  involved- 
and  the  writ  will  be  discharged.  In  order  to  entitle  them  to  i-elief  they  must  show  denial 
of  Constitutional  right,  a  speedy  and  public  trial,  or  some  fact  which  entitles  them  to  be 
admitted  to  bail.  The  length  of  time  betweeh  the  regular  terms  of  courts,  unless  it  is 
shown  the  State  interposed  some  obsta^jles  to  the  trial,  and  unnecessarily  deferred  reliof 
will  not  entitle  them  to  bail. 


A  PPLICATIOX  for  Writ  of 


Jlaheas  Corpus, 


W,  F,  Kernan  and  B^^id  i&  Beid  for  the  Relators. 
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Walter  H.  Rogers,  Attorney  General,  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  On  the  5th  day  of  April,  1889,  the  Grand  Jury  of  the 
Parish  of  St.  Helena  presented  an  indictment  ag.iinst  the  relators  for 
murder. 

On  the  12th  of  the  same  month,  on  their  motion,  the  indictment 
against  them  was  quashed  and  set  aside.  The  ground  upon  which 
the  indictment  was  quashed  was  that  the  clerk  of  court  liad  not  quali- 
fied as  jury  commissioner  at  the  time  when  the  venire  was  drawn 
for  April,  1889.  The  judge  very  properly  ordered,  when  he  set  aside 
the  indictment,  that  the  accused  be  held  in  custody  to  await  a  new  in- 
dictment and  trial  thereunder. 

The  preliminary  examination  and  the  indictment  which  was  presented 
by  the  Grand  Jury  were  sufficient  ground  for  the  order.  The  accused 
had  a  preliminary  examination  before  the  district  judge,  for  the  crime 
for  which  they  were  indicted.  Bail  was  refused  and  the  accused  re- 
manded to  jail.  Application  was  then  made  for  bail  to  this  court  and 
refiised.  They  have  again  jipplied  to  this  court  for  relief,  on  the  refusal 
of  the  district  judge  to  grant  an  order  admitting  them  to  bfiil.  On  the 
setting  aside  of  the  indictment  the  accused  were  detained  in  custody  on 
the  order  rendered  by  the  district  judge  on  the  preliminary  examina- 
tion. The  same  facts,  therefore,  present  themselves  in  this  application. 
There  are  no  new  facts  alleged  which  would  entitle  the  accused  to  bail. 
The  only  fact  upon  wliich  they  rely  is  that  the  indictment  was  quashed 
on  the  ground  of  a  failure  on  the  part  of  the  jury  commission  to  pro- 
vide a  legal  jury  for  that  term  of  court,  and  they  can  not  obtain  a 
speedy  trial,  as  required  by  the  Constitution,  as  the  court  which  is  to  try 
them  will  not  hold  its  sessicm  uutil  some  time  in  October. 

It  is  the  length  of  time,  from  now  until  October,  when  they  will  be 
compelled  to  remain  in  custody,  that  the  accused  complain  of,  and  which 
they  allege  will  bring  their  case  under  the  ruling  of  State  vs.  Norton, 
35  Ann.  608,  and  Stat«  vs.  Rice,  40  Ann.  3. 

Tliese  cases  were  adverse  to  the  claims  set  up  by  accused,  but  the  ac- 
cused, in  the  instant  case,  allege  it  was  because  there  was  no  prolonged 
delay  in  the  opportunity  offered  them  for  trial  tliat  the  decree  refusing  a 
writ  was  rendered  in  these  ca«es. 

Tliere  is  nothing  in  the  application  which  distinguishes  it  from  those 
cases.  The  State  lias  not  actively  interposed  an  obstacle  to  the  speedy 
trial  of  the  accused. 


574  SUPREME  COURT  OF  LOUISIANA. 

state  VR.  JolinsoD  et  ala. 

The  court  has  held  its  sessions  regularly,  and  they  were  indicted  at 
the  first  general  term  after  the  commission  of  the  offense. 

The  courts  have  been  opened  for  the  consideration  of  their  applica- 
tion for  relief  by  habeas  corpus,  and  they  have  had  a  preliminary  exam- 
ination. 

It  was  on  their  own  motion  that  the  indictment  was  quashed,  and  as 
this  happened  at  the  closing  of  the  term,  when  no  new  indictment  could 
be  presented,  it  is  no  hardship  on  the  accused  inflicted  by  the  State 
to  compel  them  to  remain  in  custody  until  the  next  regular  term.  In 
this  there  is  no  denial  of  justice,  and  the  accused  are  not  deprived  of  a 
speedy  public  trial. 

The  present  application  for  bail  is  a  practical  reassertion  of  the  issue 
presented  on  the  first  application  of  the  accused  for  bail  to  this  court. 
And  for  the  reasons  now  assigned,  and  the  reasons  in  that  case,  it  is 
ordered  that  the  writ  be  discharged  at  relators'  costs. 


,-- ,  No.  10,385. 

I 5®l  The  State  op  Louisiana  vs.  Joe  Johnson,  et  als. 

An  attachment  cannot  be  required  against  an  absent  witness,  when  it  appears  that  he  is  not 
in  the  State  and  was  not  served  and  there  is  no  showing  that  the  accasod  did  not  know  of 
his  absence,  that  his  testimony  is  material  and  that  his  attendance  can  be  secured  for  an 
early  trial. 

A  previons  statement,  made  at  the  calling  of  the  case,  on  inquiry  by  the  court,  that  only  one 
attachment  would  be  desired  against  an  absent  witness,  not  the  one  out  of  the  State,  is  a 
waiver  of  all  attachments  against  all  other  witnesses. 

No  question,  the  object  of  which  is  to  impeach  the  testimony  of  a  witness,  can  be  put,  unless 
a  foundation  for  it  has  been  previously  laid  and  the  witness  put  on  his  guard. 

Arraigning  a  witness  who  refuses  to  testify  in  a  case  in  which  he  is  a  co-defendant  with  one 
'  on  tria\,  and  who  has  severed  in  his  defense,  is  no  irregularity  which  vitiates  the  proceed- 
ings as  to  the  accused  at  the  time  on  trial  by  the  Jur^'. 

A  statement  by  the  trial  judge  that  evidently  an  effort  is  made  to  intimidate  the  witness  on 
the  stand,  is  not  a  comment  on  the  facts. 

A  question  to  ascertain  the  genend  reputation  of  the  witness  for  truth  and  veracity,  must 
seek  to  elicit  the  information  for  such,  in  the  neighborhood  in  which  he  lives. 

A  statement  of  what  another  said,  touching  the  condition  of  a  particular  spot,  at  a  specified 
time,  may  be  admitted  to  establish  one  of  the  mediums  by  which  a  successful  search  was 
made  for  the  weapon  used  in  the  commission  of  the  offense  charged. 

The  reception  of  such  statement  cannot  be  complained  of,  in  the  absence  of  a  showing  that  it 
unduly  influenced  the  jury  or  iivjuriously  afl'ectod  the  accused. 

Jurors,  without  any  charge  from  the  court.,  know  that  testimony  of  that  character  can,  at 
best,  be  only  circumstantial,  particularly  in  criminal  cases,  in  which  substantial  and  con- 
vincing proof  is  required  for  conviction. 

The  fact  that  the  trial  judge  admitted  two  of  the  co-defendants  to  bail  cannot  \)e  established 
to  conduce  to  the  innocence  of  the  other  accused. 

Such  action,  if  allowed  to  be  proved,  might  bo  considered  as  a  comment  on  the  facts  by  the 
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judge  who  would  not  have  been  allowed  the  privilege  of  bail,  where  the  proof  ia  evident 
or  the  presumption  great. 

Compulsory  process  agaiust  witnesses  will  not  be  granted,  where  the  testimony  woold  be 
ctimnlative  only  of  that  heanl  on  the  trial,  and  due  diligence  was  not  used  to  secure  the  at- 
tendance of  the  witnesses  for  the  trial. 

Testimony  to  show  the  spot  at  which  was  found  the  weapon  with  which  the  crime  was  com.- 
mitt-ed  is  admissible. 

A  quwtion,  put  a  witness  on  his  own  voir  dire,  to  affect  his  credibility,  and  not  allowed  to  be 
answered,  cannot  serve  as  a  matter  of  complaint  whore  the  witness  was  not  heard  other- 
wise in  the  case. 

APPEAL  from  tlie  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Leicis,  J. 


Walter  H.  Eofjers,  Attorney  General,  for  the  State,  Appellee. 


Jules  Oily  H.  L.  Garland,  Jr.,  Kenneth  BaUl'w,  E,  P.  VeazU  and  W,  S. 
Frazee  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Joe  Johnson,  John  Hardy  and  two  others  were 
prosecuted  for  murder.  The  former  were  found  guiltj^  without  capital 
punishment  and  sentenced  to  hard  labor  for  life.  The  latter  were  ac- 
quitted. Johnson  had  severed  in  his  defense.  Hardy  alone  appeals 
from  the  verdict  and  sentence. 

Tlie  transcript  contains  eleven  bills  of  exception  and  a  motion  for  a 
new  trial. 

In  their  brief,  counsel  for  appellant  allude  to  many  of  them,  saying 
merely,  that  they  are  all  well  founded,  and  calling  the  attention  of  the 
court  to  the  remaining  ones  taken  to  the  refusal  of  the  trial  judge  te 
allow  them  to  cross-examine  Joe  Johnson,  a  co-defendant,  to  grant  a 
continuance,  a  new  tiial,  and  te  issue  compulsory  process  against  certain 
witnesses. 

The  bills  will  nevertheless  be  considered  seriatim, 

L 

The  first  bill  relates  to  the  refusal  of  the  trial  judge  to  issue  an  at- 
tachment for  Hudson,  an  absent  witness. 

It  appears  that  this  witness  had  not  been  served,  because  not  found, 
as  he  was  then  in  Arkansas,  and  was  not  served. 

The  accused  mmle  no  sliowing  to  establish  that  he  did  not  know  of  the 
absence  of  the  witness,  that  his  testuuony  was  material,  or  that  his 
attendance  could  be  secured  for  an  early  trial. 
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It  also  appears  that  on  the  day  previous,  when  the  case  was  called 
and  taken  up,  counsel  for  the  accused,  after  ascertaining  that  this  wit- 
ness could  not  be  found,  stated,  in  answer  to  inquiries  from  the  court, 
that  another  witness,  Emily  Williams,  was  the  only  one  for  whom  an 
attachment  was  desired. 

This  was  a  waiver  of  att4ichments  against  all  otlier  witnesses.  The 
motion  presented  no  merit,  and  apparently  made  for  delay,  was  properly 
declined. 

II. 

The  second  bill  refers  to  the  refusal  of  the  judge  to  compel  Johnson, 
while  a  witness  on  the  stand,  to  answer  questions  touching  certain 
statements  said  to  have  been  made  by  him. 

The  object  in  view  appears  to  have  been,  in  putting  the  questions,  to 
impeach  his  veracity  as  a  witness. 

As  no  foundation  had  been  previously  laid  to  put  this  witness  on  his 
guard,  and  such  was  essential,  the  court  was  bound  to  protect  him,  and 
ruled  correctly. 

III. 

The  third  bill  relates  to  the  refusal  of  the  court  to  allow  a  continu- 
ance, owing  to  the  absence  of  the  witness  Hudson. 

What  has  already  been  said  to  justify  the  court  in  refusing  an  attach- 
ment against  this  witness,  is  a  ready  answer  to  the  complaint  of  the 
refusal  to  continue  the  case  owing  to  his  absence. 

IV. 

The  fourth  bill  refers  to  the  arraignment  of  the  co-defendant  Johnson, 
in  presence  of  the  jury  before  which  Hardy  was  l)eing  tried. 

As  already  st-ated,  Johnson  had  severed  in  his  defense.  Put  on  the 
stand  by  the  State,  he  refused  to  testify,  on  warning  by  the  coui't  that 
his  testimony  might  be  used  against  him,  on  his  trial  for  the  same  of- 
fence.   On  his  refusal  to  testify,  he  was  arraigned. 

It  appears  that  tlie  court  allowed  the  arraignment  to  give  the  State 
time  to  serve  copy  of  the  venire  and  indictment  on  Johnsoir,  to  expedite 
his  trial  at  that  term  of  the  court. 

The  State  had  a  right  thus  to  arraign  the  accused,  as  it  had  to  arraign 
any  other  accused,  and  the  jury  had  no  right  to  consider  the  arniign- 
ment  as  having  any  connection  with  Haidy's  case  before 4hem. 

It  is  not  perceived,  nor  has  it  been  shown,  how  this  amiignment 
could  have  illegally  and  injuriously  influenced  the  jury  on  the  occa^on. 

The  judge  did  not  err. 
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V. 

The  fifth  bill  relates  to  a  remark  made  by  the  judge  while  Johnson 
was  on  the  stand,  wliich  was,  tliat  it  was  perfectly  evident  that  an  effort 
was  being  made  by  defendants^  counsel  to  bulldoze  him. 

The  objection  that  this  remark  amounts  to  pronouncing  on  the  facts, 
which  are  within  the  province  of  the  jury  alone,  is  too  trivial  to  receive 
an  extended  notice.  The  judge,  however,  has  given  satisfactory  rea- 
sons to  show,  how  this  remark  was  induced  and  justified. 

VL 

The  sixth  bill  refers  to  the  refusal  of  the  judge  on  objection  to  allow 
the  following  question  to  be  put  to  a  witness  on  the  stand : 

"  Do  you  know  the  general  reputation  of  Jos.  Johnson  for  truth  and 
veracity  t" 

The  court  ruled  that  the  question  was  not  in  proper  fonn,  as  it  did  not 
call  for  the  general  reputation  of  the  witness  in  the  neighborhood  in 
wliich  he  lived. 

The  question  ought  to  have  embraced  at  least  tliat  material  element, 
and  was  properly  excluded. 

VII. 

Tlie  seventh  bill  relates  to  the  admission  of  tlie  statement  of  a  witness 
that  another  had  told  him  "  that  the  pond  was  dry." 

Tlie  admission  was  opposed,  because  hearsay,  and  tlie  declaration  was 
made  out  of  the  presence  of  the  accused. 

The  judge  says  that  the  question  was  designed  to  establish  one  of  the 
mediums  of  information  by  which  the  sheriff  was  enabled  to  make  a 
successful  search  of  the  knife  alleged  to  have  been  used  by  one  of  the 
accused. 

No  showing  is  made  to  justify  the  slightest  suspicion  or  inference  that 
the  statement  could  have,  or  had  any  influence  on  the  jury,  or  that  the 
accused  would  be  or  was  injuriously  affected  by  it. 

Jurors  know,  without  any  charge  from  the  court,  that  such  evidence 
must  be  barren  of  effect,  paiticularly  in  criminal  cases,  in  which  sub- 
stantial and  convincing  proof  is  required  for  conviction. 

VIII. 

The  eighth  bill  refers  to  the  refusal  of  the  judge  to  allow  the  defend- 
ant to  introduce  evidence  to  show  that  he  had  allowed  two  co-defend- 
ants the  privilege  of  bail. 

Had  the  judge  admitted  the  proof,  he  might  have  been  amenable  to 
the  charge  of  indirectly  commenting  on  the  facts,  as  he  would  not  have 
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permitted  release  on  bail,  had  the  proof  been  evident,  or  the  presump- 
tion great. 

IX. 

The  ninth  bill  relates  to  the  refusal  of  the  judge  to  grant  compulsory 
process  against  witnesses  to  substantiate  the  grounds  upon  which  the 
motion  for  a  new  trial  was  founded  and  to  grant  the  new  trial. 

It  appears  that  the  facts  intended  to  he  proved  had  been  e?%tablished 
at  the  trial  and  that  the  testimony  would  have  been  cumulative  only, 
and  that  the  defendant  had  not  used  due  diligence,  as  he  could  and 
should  have  done,  to  secure  the  other  witness,  to  testify  before  the  jury. 

The  reasons  given  by  the  judge  amply  support  his  ruling. 

X. 

The  tenth  bill  refers  to  the  admission  of  the  statement  of  tlie  sheriflf, 
as  a  witness,  that  the  knife  with  which  the  throat  of  tlie  deceust»d  had 
been  cut,  had  been  thrown  in  the  pond. 

The  court  received  the  statement  as  corroborative  of  a  kindred 
matter  testified  to  by  another  witness  and  as  designed  to  establish 
a  fact  which  induced  the  sheriff  to  take  action,  which  he  de tidied  to  the 

jury. 
The  court  properly  received  the  testimony. 

XI. 

The  eleventh  and  last  bill  relates  to  the  refusal  of  the  judge  to  allow 
a  question  to  be  put  to  Johnson  recalled,  after  he  had  been  examined  on 
las  voir  dire  and  declared  competent. 

The  question  was  put  during  a  second  examinatian  on  his  roir  dire; 
but  was  not  allowed  to  be  answered,  as  it  did  not  aflfect  his  credibility 
and  he  was  not  heard  otherwise  in  the  case,  because  he  would  not 
testify.  ^jj 

It  is  needless  to  consider  the  motion  for  a  new  trial  and  the  affidavit  in 
support,  as  its  merits  have  already  been  tested  and  received  attention  in 
passing  upon  the  ninth  of  bill  of  exception. 

Judgment  affirmed. 


No.  10,353. 
The  State  of  Louisiana  vs.  F.  A.  Callegari. 

The  preaence  of  an  accused,  In  court,  is  Hufficiently  shown  by  a  minute  entrj'  reading  as  fol- 
lows: •'  In  this  case,  the  prisoner,  F.  A.  C,  represented  by  his  counsel,  Messrs.  S.  D.  and 
"W.  and  the  Difltrict  Attorney,  being  all  present  in  open  court,  the  jury  come,"  etc.,  et«. 
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An  attempt  to  impeach  the  veracity  of  a  witness  by  proving  that  he  had  previously  made 
statements  different  from  the  testimony  which  he  gave  in  the  case  on  trial,  mnst  be  pre^ 
ceded  by  proper  foundation  to  put  the  witness  on  his  gaard,  and  if  the  statements 
ascribed  to  him,  had  been  made  in,  or  reduced  to  writing,  the  proper  foundation  is  in  the 
production  of  the  writing  itself;  otherwise  the  inquiry  mnst  be  suppressed. 

There  is  no  warrant  in  law  or  Jurisprudence  to  justify  counsel  of  an  accused  to  take  testimony 
to  disprove  statements  of  facto  by  the  trial  judge  in  a  bill  of  exception. 

APPEAL  from  the  Fourteenth  District  Court,  Parisli  of  Calcasieu. 
Head,  J. 


Wal^r  H.  BogerSj  Attorney  General,  for  the  State,  Appellee. 


George  H,  Wells,  L.  J,  BucoU  and  W,  F.  Schwing  for  Defendant  and 
AppeUant. 

The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Appealing  from  a  life  sentence,  predicated  on  a  convic- 
tion of  murder  without  capital  punishment,  the  defendant  submits  an 
assignment  of  errors  and  three  bills  of  exceptions. 

In  the  assignment  of  errors  he  avers  that  the  record  does  not  show 
that  he  was  present  in  court  when  the  jury  rendered  their  verdict  in  his 
case. 

On  that  point  his  counsel  argue  as  follows : 

But  it  will  perhaps  be  contended  that  the  language  of  the  transcript, 
on  page  37,  reading  as  follows : 

"  In  this  case  the  prisoner,  F.  A.  Callegari,  represented  by  his  counsel, 
Messrs.  Schwing,  Ducot4  and  Wells,  all  present  in  open  court,  the  jury, 
etc.,"  implies  the  presence  of  the  prisoner  in  court.  In  answer,  we  con- 
tend that  the  acyective  all,  in  the  above  sentence,  refers  not  to  the 
prisoner,  but  to  his  counsel,  Messrs.  Schwing,  Ducot6  and  Wells,  by  whom 
he  was  represented. 

But  counsel's  quotation  from  the  record  is  materially  erroneous ;  the 
entry  is  in  the  following  words : 

"  In  this  case  the  prisoner,  F.  A.  Callegari,  represented  by  his  counsel, 
Messrs.  Schwing,  Ducot^  and  Wells,  and  the  District  Attorney,  all  being 
present  in  open  court,  the  jury  duly  impanelled  for  the  trial  of  the  case, 
come  into  court  and  through  their  foreman  render  the  following  ver- 
dict :"♦•«"  The  jury  is  discharged  and  the  prisoner  remanded  to 
jail." 

( Italics  are  ours,  showing  the  words  omitted  in  counsel's  quotation 
from  the  record.)    Comment  would  be  superfluous  under  such  a  showing. 
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The  correct  entry  does  show  tlie  presence  of  the  accused  at  tliat  stage 
of  his  trial,  and  that  he  was  remanded  to  jail. 

I. 

The  first  bill  is  leveled  at  the  judge's  overruling  the  following  ques- 
tion propounded,  on  cross-examination,  to  a  leading  State  witness,  who 
had  testified  that  he  had  seen  the  homicide : 

"  Did  you  not  testify  on  the  preliminary  examination  of  the  accused 
for  the  murder  of  Neyland,  referring  to  a  conversation  between  yourself 
and  George  Bucher,  which  occurred  in  the  room  where  the  homicide  oc- 
curred, that  you  were  expecting  a  fight  with  said  Bucher,  from  the  way 
said  Bucher  talked  at  the  time  f 

The  testimony  which  the  witness  had  given  at  the  preliminary  ex- 
amination had  been  reduced  to  writing,  and  is  annexed  to  this  bill.  But 
it  was  not  handed,  or  read  to,  the  witness  at  the  time  that  the  question 
was  put  to  him,  or  at  any  time  during  his  examination  and  cross-exam- 
ination. 

And  that  omission  is  the  ground  on  which  the  judge  rested  this  ruliDg. 
We  cannot  say  that  his  conclusion  was  erroneous. 

The  undoubted  purpose  of  the  interrogatory  was  to  impeach  the 
veracity  of  the  witness  and  to  weaken  his  testimony. 

In  that  line  of  examination  the  witness  is  entitled  to  be  put  on  his 
guard  touching  the  previous  statement  which  he  has  made,  and  if 
the  statement  is  contained  in  writing,  the  production  thereof  is  the 
proper  foundation  for  the  i)roposed  investigation. 

Greenleaf,  in  his  work  on  evidence,  formulates  the  rule  as  follows : 

"  If  the  witness  is  asked  generally,  whether  he  hajs  made  representa- 
tions, of  the  particular  nature  stilted  to  him,  the  counsel  will  he 
required  to  specify,  whether  the  question  refers  tx)  representations 
in  writing,  or  in  words  alone  5  and  if  the  former  is  meant,  the  inquiry, 
for  the  reasons  before  mentioned,  will  In?  suppressed,  unless  the  writing 
is  produced."  Greenleaf  on  Evidence,  Sec.  4G5.  See  also  Paficoe's 
Criminal  Evidence,  8th  Edition,  pjige  216. 

It  appears  from  the  bill,  that  while  cx)unsel  was  cross-examining  the 
witness,  he  held  the  testimony  in  his  hand,  and  he  has  failed  to  adduce 
any  reasons  satisfactory  to  the  legal  mind,  in  explanation  of  his  omis- 
sion or  refusal  to  submit  it  to  the  witness  for  his  examination  of  the 
statement  ascribed  to  him,  as  contained  in  that  document. 

II. 

The  second  bill  is  t-o  the  refusal  of  a  new  trial  prayed  for  on 
the  ground  of  newly  discovered  evidence,  which  consisted  of  testimony 
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going  to  show  that  about  two  hours  before  the  homicide,  during 
a  quarrel  between  the  two,  the  deceased  had  threatened  to  break 
tlie  neck  of  the  accused. 

It  appears  from  the  bill  that  at  the  moment  of,  or  immediately  before, 
the  fatal  affray,  the  deceased  had  made  no  demonstration  indicating  a 
design  to  do  any  bodily  harm  to  the  accused,  but  that  he  was  about  to 
begin  a  dance  when  he  was  shot  down.  Under  well  settled  law,  such  a 
showing  could  not  admit  of  proof  of  previous  threats,  either  in  justi- 
fication or  in  mitigation  of  the  act. 

And  it  also  apx)ears  from  the  judge's  statement  in  the  biU  that 
the  newly  discovered  e\ddence  would  at  most  have  amounted  to 
cumulative  testimony,  as  other  witnesses  had  on  the  trial  testified  as  to 
hot  words  and  quarrels  between  the  parties. 

That  circumstance,  of  itself,  was  snflicient  to  justify  the  ruling  of  the 
trial  judge  on  the  point.  State  vs.  Fahey,  35  Ann.  12 ;  State  vs. 
Hyland,  3G  Ann.  709  j  State  vs.  Hanks,  39  Ann.  234. 

III. 

In  this  connection,  the  last  bill  discloses  the  following  incident: 

After  the  refusal  of  a  new  trial,  counsel  for  the  accused  proposed  to 
show  by  testimony  that  the  trial  judge  was  in  error  in  the  statement 
implied  in  liis  reasons  for  refusing  a  new  trial,  to  the  effect  that  there 
had  been  testimony  at  the  trial  on  the  subiect  of  threats  made  by  the 
deceased  against  the  life  of  the  accused. 

The  judge  very  properly  suppressed  sucli  an  investigation  which  finds 
no  warrant  either  in  law  or  in  jurisprudence. 

Until  otherwise  provided  for  by  legislative  authority,  this  court  must 
be  guided  by  the  recittils  of  the  trial  judge,  as  to  the  nature  and  scope 
of  the  evidence  submitted  to  the  jury  during  the  trial,  as  bearing  on 
motions  for  new  trials  predicated  on  evidence  alleged  to  be  newly 
discovered. 

Our  conclusion  is  that  none  of  defendant's  complaints  are  well 
founded. 

Judgment  affirmed. 

|"«    681 

■■  |ni6  £28 

No.  10,379.  |iS    m 

The  State  of  Louisiana  vs.  Frank  Reed. 

1.  a  person  lndlct«d  for  crime  cannot,  validly,  plead,  or  be  tried,  or  convicted,  or  sentenced, 
while  in  a  state  of  insanity,  although  his  mental  dorangomont  may  only  have  supervened 
since  the  date  of  the  crime  charged. 

2.  The  'objection  of  present  insanity  may  bo  made  at  any  stage  of  the  proceedings.    It 
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requires  no  tipecial  or  formal  plea,  bat  may  be  adequately  presented  orally,  or  tlieooart 
may  it«clf  Buggeiit  and  act  upon  it  on  it«  own  observation. 

3.  Whenever  and  however  presented,  evidence,  if  offeied,  most  be  received  and  the  issne 
must,  in  some  way,  be  determined. 

4.  As  to  the  mode  of  determininf^  it.  some  discretion  is  left  to  the  Jodge,  according  to 
the  time  and  circumstances  under  which  the  objection  is  made, 

5.  When  raised  during  the  progress  of  the  trial,  the  better  course  seems  to  be  to  submit  the 
special  issue,  with  the  general  issue,  to  the  Jar>' ;  but  whatever  be  the  judge's  discretion 
on  this  point,  it  is  error  to  refuse  to  entertain  the  objection,  or  to  receive  evidence,  or  to 
determine  it  in  any  way. 

6.  When  a  witness,  properly  Introduced  to  impeach  the  reputation  for  virtue  and  chastity  of 
the  prosecutrix  in  a  rape  case,  has  stated  positively  that  he  knew  her  general  reputation, 
liis  competency  is  not  destroyed,  because,  on  cross-examination  as  to  the  nature  of  his 
knowledge,  he  states  that  he  has  heard,  ten,  fifteen,  or  twenty  persons  speak  of  her  char- 
acter in  that  respect,  and  say  that  it  was  bad.  Knowledge  of  reputation  is  derived  fixim 
what  one  person  has  heard  from  others;  and  its  general it^^y  is  sufficiently  sustained  when 
the  witness  has  heard  a  considerable  number  of  persons  speak  of  it  and  when  they 
all  concur. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bienville. 
Boone,  J. 


Walter  H,  Bofjers,  Attorney  General,  for  the  State,  Appellee. 


John  A.  BkJiardson  and  Young,  Brew  &  Stewart  lor  Defendant  and 
Appellant 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  appeal  of  the  defendant  rests  on  several  bills  of  ex- 
ception and  on  the  overruling  of  a  motion  for  a  new  trial. 

Bill  No.  1  was  taken  to  the  refusal  of  the  judge  to  admit  testimony 
offered  to  prove  the  insanity  of  the  prisoner  at  the  tinw  of  trial,  in  ab- 
sence of  any  plea. 

There  is  no  pretense  that  insanity  existed  at  tlie  time  when  the  of- 
fence, for  which  defendant  was  prosecuted,  was  committed.  In  such 
case,  it  would  have  been  a  legal  defense,  and  under  Revised  Statutes, 
Sec.  995,  evidence  thereof  would  have  been  admissible  under  the  gen- 
eral plea  of  not  guilty.  But  the  precise  question  here  present<?d  is  a 
novel  one  in  this  State.  It  is  elementary  that  a  man  cannot  plead,  or 
be  tried,  or  convicted,  or  sentenced,  while  in  a  state  of  insanity.  1 
Bishop  Cr.  L.,  i  390  j  1  Wharton  Cr.  L.,  $  53  et  seq,}  2  Bishop  Cr.  Prac., 
5  666-668. 

If  insanity  exist  at  the  time  of  the  arraignment,  counsel  should  then 
make  the  objection,  and,  if  sustained,  the  prisoner  should  be  excused 
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from  pleading  and  the  proceeding  should  await  his  recovery.  If  not 
made  at  arraignment,  the  objecton  may  be  raised,  at  any  time,  before 
commencement  of  trial,  and  if  sustained,  the  trial  cannot  proceed. 
Even  though  not  made  until  the  trial  has  begun,  it  is  still  not  too  late, 
and  must  be  considered  and  determined  in  some  way.  Indeed,  even 
after  conviction,  it  may  be  opposed  as  a  reason  why  sentence  should  not 
be  passect. 

The  better  opinion  is  that  the  objection  requires  no  formal  plea,  but 
may  be  adequately  presented  orally,  or  the  court  may  raise  it  on  its  own 
observation.  Reg.  vs.  Southey,  4  Post.  &  F.,  864  ;  Reg.  vs.  Tui-ton,  6 
Cox  Cr.  C,  385 ;  Rex  vs.  Frith,  22  Howell,  St.  Tr.,  307 ;  Rex  vs.  Dyson, 
7  Car.  &  P.,  305. 

Whenever  and  however  raised,  evidence  must  be  received,  if  offered^ 
and  the  issue  must,  in  some  way,  be  disposed  of.  As  to  the  mode  of 
disposition,  it  seems  that  mjich  is  left  to  the  discretion  of  the  judge. 
If  made  before  trial,  or  after  conviction,  the  general  practice  is  to  sub- 
mit the  issue  to  a  jury  impanelled  for  the  purpose,  though  perhaps  the 
judge  may,  in  his  discretion,  adopt  some  other  suitable  method  of  ascer- 
taining the  fact. 

If  made  during  the  progress  of  the  trial,  the  court  may  let  the  trial 
proceed  and  submit  the  question  of  present  insanity,  with  that  of  guilt 
or  innocence,  together,  to  the  jury.  Reg.  vs.  Southey,  4  Fost.  &  F., 
864  5  Reg.  vs.  Berry,  12  B.  D.,  447. 

All  the  foregoing  propositions  are  sustained  by  Mr.  Bishop  in  lu^ 
work  on  Criminal  Procedure,  sections  666-668,  with  references  to 
numerous  authorities  which  need  not  be  here  quoted. 

We  consider  it  very  clear  that  the  counsel  for  defendant  had  the  right 
to  raise  the  question  of  their  client's  present  sanity,  without  special  or 
foi-mal  plea,  and  to  have  evidence  received  on  the  jjoint,  and  to  have  the 
issue  determined  in  some  proper  way.  The  judge's  safest  course  would 
have  been  to  have  received  the  evidence  and  to  have  submitted  this  spe- 
cial issue  to  the  jury  with  the  general  isssej  in  which  case,  if  the  jury 
found  the  defendant  to  bo  insane,  it  would  have  returned  such  verdict 
by  it«elf  without  passing  on  the  general  issue  -,  or,  if  it  found  him  sane, 
it  would  proceed  to  pass  on  the  general  issue  and  return  both  verdicts 
together. 

But  whatever  be  his  discretion  as  to  the  mode  of  determination,  he 
undoubtedly  com  mi  ted  error  in  refusing  to  entertain  the  objection,  or  to 
hear  evidence  thereon,  or  to  determine  it  in  any  way. 

This  is  suflBcient  to  sustain  a  reversal  and  remanding;  but  Bills  of 
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Exception  Nob.  2  and  3  iuvolve  questions  likely  to  arise  on  a  new  tria!, 
and,  tlierefore,  are  proper  to  be  determined. 

The  trial  was  for  rape.  Two  witnesses  were  introduced  to  prove  the 
general  reputation  for  virtue  and  chastity  of  the  prosecuting  witness 
cliarged  to  have  been  raped.  They  stated  that  ^^  they  knew  her  general 
reputation  for  virtue  and  chastity"  when,  before  proceeding  further,  the 
State  was  allowed  to  intervene  to  test,  by  cross-examination,  the  nature 
of  their  knowledge.  One  stated  that  he  heard  at  least  ten  young  men 
and  boys  speak  of  her  reputation  for  chastity ;  and  the  other  stated  that 
he  had  heard  at  least  fifteen  or  twenty  young  men  and  boys  say 
her  reputation  for  virtue  and  chastity  was  bad.  On  this  the  judge  ruled 
out  the  testimony,  holding  that  the  knowledge  of  the  witnesses  was  spe- 
cial and  not  general.  In  this,  we  think  the  judge  erred.  Reputation  is 
the  general  opinion  of  a  person  held  by  the  community.  A  witness' 
knowledge  of  anotlier's  reputation  must  be  derived  from  what  he  has 
heard  others  say  on  the  subject.  He  is  not  requii*ed  to  have  heard  every 
member  of  the  community  express  lumself  on  the  subject.  If  he  has 
heard  the  opinion  of  a  considerable  number,  and  if  such  opinion  is  con- 
current, tliat  suffices.  Certainly,  nothing  elicited  from  the  witnesses 
contradicted  or  overthrew  their  first  positive  statemer^t  that  they  knew 
the  general  reputation  of  the  prosecutrix. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  and  sentence  ap- 
pealed from  be  annulled  and  set  aside  and  that  the  case  be  remanded  to 
the  lower  court  to  be  there  proceeded  with  according  to  law. 


No.  10,363. 
The  State  op  Louisiana  vs.  Tom  Beck. 

1.  In  case  arequosted  special  charge  is  coiisidere<l  irreaponsive  to  the  proven  facts  and 
inapplicable  to  the  case  it  is  proper  that  the  trial  Judge  should  docliuo  to  give  it  to  the 

2.  The  trial  judge  is  vested  with  a  sonnd  legal  discretion  in  the  allowance,  or  refusal  of 
applications  for  new  trials,  and  his  action  in  denying  same  will  not  be  reversed  in  the 
absence  of  a  showing  tliat  the  court  had  abused  its  dUcretion  to  tiie  detriment  of  the 
accused. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne, 
BarJcsdale,  J. 


Walter  H.  Eogers,  Attorney  General,  for  the  State,  Appellee. 


John  Young  for  Defendant  and  Appellant, 
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State  vs.  Beck. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  was  charged  with  murder,  found  guilty 
of  manslaughter,  and  sentenced  to  imprisonment  in  the  penitentiary  for 
four  years.  This  appeal  is  founded  on  two  bills  of  exception,  one  of 
which  was  reserved  to  the  declination  of  the  judge  to  give  to  the  jury  a 
requested  special  charge,  and  the  other  to  his  refusing  to  grant  a  new 
trial. 

I. 

The  first  bill  of  exceptions  purports  to  recite  very  much  of  the 
evidence  on  which  defendant's  counsel  requested  the  following  special 
charge,  viz : 

"  That  if  the  jury  should  And  that  a  wound,  not  serious  or  likely  to 
produce  death,  was  inflicted  by  defendant;  and  they  should  further  find 
from  the  evidence,  that  the  death  of  the  deceased  was  produced  by  mal- 
practice on  the  part  of  those  attending  him,  and  did  not  result  from  the 
wound,  they  should  find  the  defendant  not  guilty." 

But  the  trial  judge  declined  to  so  charge  the  jury  for  the  reason  there 
was '' absolutely  no  such  evidence  before  the  jury"  as  that  recited  in 
the  bill  of  exceptions;  and  because  one  "of  the  defendant's  counsel 
stated  in  subst-ance  to  tlie  jury,  in  the  course  of  his  argument,  tjiat  they 
did  not  rely  on  the  defense  of  malpractice  ;"  and  hence  tlie  charge  was 
inapplicable  to  the  case.     lie  says,  in  conclusion  : 

"The  charge,  even  if  it  was  law,  was  not  applicable  to  the  cajL' ;  and 
the  court  believed  from  counsel's  argument  that  all  idea  of  such  a 
defense. had  been  abandoned;  and  it  does  not  understand  the  law  to  be 
that  an  attorney  can  nmke  a  statement  of  facts  concerning  which  there 
has  been  no  evidence  adduced,  and  t!ien  require  the  court  to  charge  the 
law  concerning  such  an  assumed  conclusion,  even  though  the  charge 
asked  be  law,  abstractly  considered." 

It  is  now  trite  to  S4iy  that  when  there  is  a  difference  between  the 
defendant's  counsel  and  the  presiding  judge  with  rt^gard  to  the  facts 
proven  on  the  trial  of  tlie  case,  we  feel  bound  to  accept  the  statement  of 
the  judge;  and,  taking  as  true  tlie  statement  we  have  just  quoted,  the 
requested  charge  was  an  imj>roper  one. 

In  State  vs.  Milton,  37  Ann.  77,  this  question  was  very  carefully  con- 
sidered, and  antecedent  decisions  and  common  law  authorities  were  cited 
and  reviewed,  and  this  court  expressed  itself  as  follows,  viz : 

"The  judge  refused  the  charge  for  the  reason,  substantially,  that 
it  touched  upon  the  facts,  that  it  referred  to  facts  of  which  there  was  no 
evidence  whatever;  and  that  it  was  inapplicable  to  the  facts  of  the  case 
and  calculated  to  mislead  the  jury.    Section  991  of  the  Revised  Statutes 
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provides  :  In  charging  the  jury  in  criminal  cases,  the  judge  must  limit 
himself  to  giving  them  a  knowledge  of  the  law  applicable  to  the  «we. 
♦  ♦  Tlie  Constitution  also,  Article  168,  restricts  the  authority  of  the 
court,  in  chaiging  the  jury,  to  the  law  of  the  case. 

"  Under  tliese  provisions  we  would  not  say  that  the  hypothetical 
charges  based  upon  the  jury's  belief  of  certain  facts,  are  to  be  entirely 
excluded.  But  when  such  hypothesis  embraces  facts  not  supported  by 
evidence  and  foreign  to  the  case,  the  propositions  of  law  based  thereon 
become  purely  abstract  propositions,  and,  under  well-settled  jurispru- 
dence, the  judge  is  not  bound  to  charge  them.  Wharton's  Crim.  PI.  and 
Pr.,  Sees.  712,  797^  Bishop's  Cr.  Prac.,  Sec.  987  j  Stat«  vs.  Standerman, 
6  Ann.  287 ;  State  vs.  Thomas,  34  Ann.  1084  j  State  vs.  Jackson,  35 
Ann.  769." 

See  also  State  vs.  Ford,  37  Ann.  443;  State  vs.  Labuzan,  37  Ann.  489; 
State  vs.  Primeaux,  39  Ann.  673 ;  State  vs.  Durr,  39  Ann.  751. 

A  proposition  so  firmly  established  in  our  jurisprudence,  and.  so  im- 
bued in  the  principles  of  the  common  law,  ought  not  to  need  additional 
argument  to  support  them,  or  additional  rei)etition,  to  make  it  plain, 
that  it  is  our  purpose  to  adhere  to  them. 

II. 

The  defendant's  application  for  a  new  trial  rests  on  the  grounds, 
first,  *' that  a  material  and  competent  witness  *  *  whose  testimony 
would  have  likely  produced  a  different  verdict,  was  deterred,  through 
fear  of  personal  violence,  from  testifying  in  the  case ;"  second,  because 
there  was  error  in  the  refusal  of  the  court  to  give  to  the  jury  the  special 
instruction  requested — see  preceding  paragraph ;  fourth,  because  of  a 
prejudice  in  the  public  mind  against  the  defendant  in  which  he  believes 
some  of  the  jury  participated  to  the  effect  "  that  there  was  a  belief 
wOiich  prevailed  that  he  (the  accused)  was  the  son  of  a  man  who  com- 
mitted a  horrible  crime  on  the  person  of  a  highly  respected  white  lady 
of  this  parish  some  years  ago,"  etc. 

To  this  application  is  appended  an  afiidavit  of  one  Alice  Johnson, 
which  t<;nds  to  show  that  she  was  influenced  through  IViar  of  personal 
violence  not  to  att-end,  as  a  witness  on  the  trial  of  the  cause,  and  deliver 
her  testimony. 

But  taking  the  motion,  all  in  all,  it  seems  to  us  a  manifest  attempt  at 
trifling  with  justice,  and  undeserving  of  serious  consideration. 

The  motion  merely  enumerat^ia  the  reasons  why  the  accused  deems 
himself  entitled  to  a  new  trial,  and  it  recites  merely  that  altiant 
was   acquainted  with    the    accused,   and  with  one  George  Washing- 
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ton  West,  who  is  styled  '*  the  principal  witness  for  the  State,"  and 
heard  him  say  *'  tliat  wlien  court  came  on  and  Beck  was  tried  again,  he 
intended  to  smiie  him  if  he  could ; "  and  it  further  recites,  that  Bird 
Brown,  the  father  of  Anna  Brown,  a  girl  of  fifteen  years  of  age,  and  a 
iRitness  for  the  defendant,  told  the  latter  "  that  she  should  not  go,  and 
*Hhat  she  knew  nothing  about  the  case,  and  if  she  went  to  tell  anything 
as  a  witness,  that  he  would  whip  her,"  and  that  Anna  Brown  said 
afterwards  "that  the  reason  she  would  not  tell  what  West  said  was,  that 
her  father  threatened  to  whip  her  if  she  did." 

Neither  the  motion,  nor  the  affidavit  contains  any  statement  of  what 
the  witness  Anna  Brown,  knew  about  the  facts  of  this  case,  and  there  is 
no  averment  as  to  diligence,  nor  that  any  e£Port  had  been  made  to  se- 
cure her  attendance  as  a  witness,  nor  that  there  was  no  other  witness  by 
wliom  the  same  facts  could  be  established. 

On  the  plainest  principles  of  criminal  proceedure,  this  affidavit  is 
wholly  insufficient,  and  tlie  remaining  two  grounds  of  the  motion  are 
frivolous. 

The  trial  judge  is  vested  with  a  sound  legal  discretion  in  the  matter 
of  the  allowance  of  new  trials  which  are  grounded  on  facts  outside 
of  what  is  matter  of  record,  and  particularly  when  the  exercise  of 
this  discretion  depends  on  testimony  of  witness,  is,  and  it  will  not  be 
interfered  with  except  in  extreme  cases,  and  when  it  clearly  appears 
that  same  has  been  erroneously  exercised. 

"  Motions  for  new  trials,  are  addressed  to  the  discretion  of  the  trial 
court  whose  action  in  denying  them,  will  not  be  reversed  in  the  absence 
of  a  showing  that  the  court  had  abused  its  discretion  to  the  detriment  of 
the  appellee."  Kuoblock's  Crim.  Dig.,  p.  J339,  and  the  various  cases 
therein  enumerated. 

We  think  the  application  was  correctly  refused. 

Judgment  affirmed. 


No.  10,364. 
The  State  of  Louisiana  vs.  Julius  Canty. 

The  n>ceiviiiK  <>f  a  verdict  of  a  Jory  is  a  ministerial  act  and  may  be  received  on  a  diet  non. 
A  verdict  will  not  be  set  aside  on  an  exception  to  a  portion  of  the  judffe's  charge  to  the 
'    jury,  which  does  not  comment  on  the  facts,  and  contains  only  an  illustration  of  a  general 

abstract  proposition,  which  embodies  self-evident  truths. 
The  trial  Judge  is  not  required  by  any  law  to  i^peat  as  a  special  charge  that  which  he  had 

already  given  to  the  Jury  in  the  general  charge. 
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APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
BarksdalCf  J. 


Walter  II,  Eogers,  Attorney  General,  for  the  State,  Appellee. 


C,  W.  Seals  and  J.  R,  Phipps  for  Defendant  and  Appellant. 


The  ox>iuion  of  the  Court  was  delivered  by 

McEnery,  J.  The  defendant  was  indicted  for  murder  and  convicted 
of  manslaughter.  From  this  verdict  and  the  sentence  to  imprisonment 
at  hard  labor  he  appeals. 

There  are  several  bills  of  exception  to  the  rulings  of  the  trial  judge 
and  a  motion  in  arrest  of  judgment  upon  which  the  accused  relies  for  a 
reversal  of  the  judgment. 

The  first  exception  is  to  a  part  of  the  charge  of  the  trial  judge,  which 
is  as  follows : 

"  So,  too,  when  the  evidence  given  by  word  of  mouth  comes  directly 
and  squarely  in  conflict  with  physical  facts,  if  the  jury  believes  the 
principal  facts  are  established,  they  are  justified  in  not  believing  thait 
evidence  which  conflict  with  the  principal  facts." 

In  his  statement  appended  to  the  bill,  the  judge  a  quo  states  that  he 
did  not  comment  on  any  ftu'-t  in  the  case,  and  that  the  part  of  the  charge 
to  which  exception  was  taken  "  was  a  part  of  a  section  of  a  charge  in 
wliich  the  jury  was  instructed  that  they  were  the  exclusive  judges 
of  the  evidence  and  were  instructed  as  to  their  legtal  powers  in  regard  to 
the  credibility  of  witnesses."  The  portion  of  the  chitrge  to  which  the 
bill  was  taken  seems  only  to  be  an  illustration  of  abstract  on  proposition 
containing  a  self-evident  truth  — that  is,  that  no  oral  testimony  cun  dis- 
prove a  physical  fact  —  and  that  if  the  jury  bt^-lieves  one  state  of  facts, 
they  are  not  bound  to  believe  another  state  of  facts  in  conflict  with 
them. 

The  second  bill  has  reference  to  the  charge  just  referred  to,  and  as 
the  district  judge  says  in  his  statement  he  had  given  the  same  charge  to 
the  jury,  it  was  not  necessary  for  him  to  repeat  it.  There  is  no  law  re- 
quiring the  judge  to  repeat  the  charge  given  to  the  jury. 

The  motion  in  arrest  of  judgment  is  based  on  the  fact  that  the  jury 
returned  their  verdict  and  it  was  received  on  a  dies  non. 

There  was  no  judgment  entered  on  the  verdict  on  that  day.  The  re- 
ceiving of  the  verdict  was  only  a  ministerial  act. 
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The  2>oint  raised  has  already  been  decided  by  the  court  in  State 
vs.  Ford,  37  Ann.  443. 

There  is  no  evidence  in  the  record  relating  to  the  grounds  set  up  in 
the  motion  for  a  new  trial. 

We  are  of  the  opinion  that  there  were  no  errors  in  the  ruling  of  the 
trial  judge. 

Judgment  affirmed. 


No.  10,370.  ^^%\ 

The  State  of  Louisiana  vs.  Ellis  Crawford. 

The  mling  of  a  trial  judge,  in  a  criminal  case,  refasing  a  continuance,  on  the  ground  that 
counsel  for  the  accused  had  not  been  notified  of  the  order  assigning  the  case  for  trial, 
will  not  be  disturbed,  if  it  appears  that  on  the  day  fixed,  the  a<;cnesd,  his  counsel,  and  all 
the  witnesses  on  both  sides  were  present. 

The  discretion  vested  by  law  in  trial  judges,  in  matters  of  continuances,  will  not  be  interfered 
with  on  appeal,  unless  it  is  shown  to  have  been  arbitrarily  exercised. 

APPEAL  from  the    Twenty-third  District  Court,   Parish  of  West 
Baton  Rouge. 
Talboty  J. 


Walter  H.  Rogers,  Attorney  General,  for  the  State,  Appellee. 


K.  A.  Cross,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  The  complaint  of  the  accused,  who  appeals  from  a  con- 
viction of  inflicting  a  wound  less  than  mayhem,  is  as  unfounded  as  it  is 
indefinite. 

His  bill  of  exception  shows  that  on  the  4th  of  March  the  case  was 
assigned  for  the  7th  of  the  same  month,  but  on  the  same  day  the  order 
was  rescinded,  and  the  case  was  assigned  for  the  12th,  and  the  accused 
was  notified  to  be  present  on  that  day. 

It  appears  that  his  counsel,  who  lived  in  an  adjoining  parish,  pro- 
ceeded to  the  court  on  the  7th  and  was  there  informed  that  the 
court  had  adjourned. 

When  the  case  was  called  for  trial  on  the  12th,  counsel  for  the  defend- 
ant objected  to  go  on  with  the  trial  on  the  ground  that  he  had  not  been 
notified  of  the  assignment  of  the  trial  for  the  12tli. 


41    609, 

44  aM| 
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But  as  aU  the  witnesses  on  both  sides  were  present,  the  court  over- 
ruled connseFs  objections,  and  ordered  the  trial  to  proceed. 

Conceding  that  counsePs  objections  could  be  legally  construed  to  be  a 
motion  for  continuance,  it  does  not  appear  that  as  such  his  proceeding 
was  in  form  and  substance  a  proper  motion,  and  that  it  was  supported 
by  an  affidavit,  or  that  it  even  suggested  any  injury  to  the  accused  to  re- 
sult from  a  trial  on  tliat  particular  day. 

Criminal  jurisprudence  has  crystalized  the  rule  that  in  matters  of  con- 
tinuances the  rulings  of  trial  judges  will  not  be  disturbed  on  appeal,  un- 
less they  are  shown  to  be  arbitrary  and  unjust.  State  vs.  Milton, 
33  Ann.  261 ;  State  vs.  Kune  &  Hinton,  36  Ann.  153 ;  State  vs.  Johnson, 
36  Ann.  852  j  State  vs.  Primeaux,  39  Ann.  674. 

And  it  appears  ver^^  clear  to  us  that  the  ruling  complained  of  in  this 
case  can  stand  the  most  rigid  test  of  that  rule. 
Judgment  affirmed. 


aili»;  No.  10,350. 


41    690' 

/-.-z^._^  The    State   op   Louisiana    vs.    Alphonse    Lewis,    alias    Joseph 

''^^   «34/  NORBERT. 

1.  The  discretion  of  a  trial  judge,  in  tustainifig  a  challenge,  on  the  part  of  the  State,  of  a 
juror,  for  cause,  is  not  reviewable  on  appeal,  and  an  error  in  such  ruling  does  not  entitle 
the  accused  to  relief.  The  defendant  cannot  exercise  any  control  over  the  rejection 
of  jurors  by  the  State. 

2.  A  second  arraignment  having  been  made  under  the  information,  no  additional  time 
for  summoning  of  witnesses  can  be  required  thereafter,  and  on  that  account. 

3.  Overruled  and  disallowed  objections  cannot  be  a  proper  foundation  for  a  new  trial. 

4.  The  fact  that,  in  an  information  charging  the  commission  of  the  offense  of  obtaining  goods 
under  false  pretenses,  the  phrase,  "with  intent  to  defraud"  is  employed,  instead  of  the 
phrase  "with  intent  to  defraud  him  of  the  same,"  is  of  no  special  significance,  when  it 
appears  that  in  the  same  sentence  occur  specifications  of  the  goods  obtained,  the  false 
pretense  by  which  they  were  obtained,  and  the  name  of  the  person  from  whom  they  were 
obtained.  In  such  case  it  is  to  be  presumed  that  the  intent  to  defraud  had  clear  reference 
to  the  owner  of  the  goods. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Martin. 
MoutOHj  J. 


Walter  H.  Bogers,  Attorney  General,  for  the  State,  Appellee. 


Eohert  Martin,  for  Defendant  and  Appellant. 
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The  opiaiou  of  the  court  was  delivered  by 

Watkins,  J.  From  a  conviction  of  the  offense  of  obtaining  goods 
under  false  pretenses,  and  sentence  to  imprisonment  at  hard  labor,  the 
defendant  appeals. 

The  information  substantially  charges  that,  Alphonse  Lewis  alias 
Joseph  Norbert,  unlawfully  and  knowingly,  did  falsely  pretend  to  Alfred 
Martin  as  the  agent  and  clerk  of  one  J.  J.  Nassau s,  the  proprietor  of  a 
store,  that  said  proprietor  had  requested  and  instructed  the  said  clerk, 
through  him,  the  defendant,  to  sell  him  such  goods  as  the  latter  wanted, 
on  terms  of  credit. 

That,  through  this  false  pretense,  the  defendant  obtained  goods  from 
said  clerk,  of  the  value  of  twenty  dollars,  the  same  being  the  ^*  goods  and 
chatties  of  said  J.  J.  Nassans,  with  intent  to  defraud;  wliereas,  in  truth 
and  in  fact,  the  said  J.  J.  Nassans,  had  not  seen,  nor  spoken  to  the  said 
Alphonse  Lewis  alias  Joseph  Norbert,  nor  sent  him  to  Alfred  Martin,  his 
clerk,  with  the  authorization  and  request  to  said  Alfred  Martin,  to  sell 
on  credit  to  the  said  Alphonse  Lewis,  goods,  etc." 

Duiing  the  course  of  the  trial  a  number  of  bills  of  exception  were 
taken  by  the  defendant's  counsel  to  various  rulings  of  the  trial  judge, 
and  which  are  earnestly  pressed  upon  our  consideration  here,  and  which 
we  will  consider  chronologically. 

I. 

The  tiial  judge  sustained  an  objection,  urged  on  the  part  of  the  prose- 
cution, to  the  competency  of  a  juror,  and  excluded  him  from  the  panel, 
and  that  ruling  is  assigned  as  error  here. 

In  State  vs.  Jake  Shields,  33  Ann.  1410,  this  court  considered  this 
question,  and,  after  a  careful  examination  of  common  law  authorities, 
said: 

"  Exception  is  taken  to  the  action  of  the  court  in  excusing  a  juryman, 
for  a  cause  wluch  the  defendant  contends  was  not  sufficient  under  the 
law.  Admitting  the  cause  was  not  sufficient,  the  judge  exercised  his 
discretion  in  determining  tiie  question,  and  his  error  in  such  matters 
would  aflford  no  ground  for  relief."    1  Bishop  on  Crim.  Prac,  Sec.  926. 

In  State  vs.  Wyatt  Creech,  38  Ann.  481,  we  said  on  this  subject : 

"  Counsel  charge  error  in  the  ruling  of  the  judge  in  passing  on  the 
qualifications  of  a  juror.  The  challenge  for  cause  by  the  State,  was  sus- 
tained over  the  objection  of  defendant's  counsel,  who  urged  then,  as 
they  do  now,  that  the  cause  of  alleged  disqualification  was  not  sufficient. 

"It  is  not  suggested  that,  at  that  stage  of  the  proceedings,  or  even 
during  the  whole  trial,  the  accused  had  exhausted  his  x>eremptory  chal- 
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lenges,  and  that,  in  consequence  of  the  judge's  ruling  he  bad  been  com- 
pelled to  accept  an  obnoxious  juror. 

'^  His  counsel  confounded  the  right  of  challenge,  which  is  granted  as  a 
means  of  rejecting  jurors,  with  the  exercise  of  that  right  as  a  means  of 
selecting  jurors.  It  is  no  longer  an  open  question  in  criminal  jurispru- 
dence, that  the  rejecting  of  a  juror  by  the  trial  judge,  even  if  erroneouSy 
affords  of  itself  no  legal  ground  of  complaint  to  tlie  accused.^' 

In  this  opinion  are  brought  up  an  array  of  authorities,  in  support  of 
tliis  ruling,  and  on  the  faith  of  which  we  unhesitatingly  affirm  the  doc- 
trine announced  therein,  and  approve  the  ruling  of  the  trial  judge. 

II. 

Tlie  accused  complains,  and  assigns  the  ruling  of  tlie  judge,  denying 
him  a  postponement  of  the  trial,  in  order  to  have  a  certain  named  wit- 
ness summoned,  as  error,  under  the  following  state  of  facts,  to  the  sub- 
stantial correctness  of  which  he  certifies,  viz : 

"  Under  the  impression  that  the  prisoner  had  been  arraigned,  the  dis- 
trict attorney  had,  several  days  previously,  fixed  the  case  for  trial  for 
the  7th  of  February.  Thereupon  all  witnesses  for  the  State  and  the  de- 
fendant hiid  been  duly  summoned;  when,  on  the  7th,  the  case  was 
called  for  trial  and  the  accused,  in  open  court,  declared  that  two  of  his 
witnesses  had  not  answered,  viz,  Michel  and  LeBlanc ;  but  if  the  latter, 
LeBlanc,  could  be  had,  he  did  not  care  about  having  Michel  —  that  he 
could  do  without  him,  and  would  go  to  trial ;  but  that  LeBlanc  was  sick  * 
and  unable  to  att«nd.  Just  at  this  moment,  when  the  State's  attorney 
and  defendant's  (counsel)  were  consulting  for  the  purpose  of  assigning 
the  case  to  some  other  day  when  LeBlanc  could  be  present,  LeBlanc  ap- 
peared in  court  and  answered  to  his  name.  Whereupon,  and  owing  to 
the  defendant's  previous  statement  that,  with  LeBlanc  present,  he  was 
rejidy  for  trial,  the  court  ordered  the  trial  to  be  proceeded  with.  When 
the  jury  was  about  being  called  for  empaneling,  the  district  attorney 
discovered  that  the  accused  had  not  been  arraigned  ♦  *  Whereupon 
the  court  ordered  the  prisoner  to  be  arraigned  ♦  ♦  and  this  being 
done  it  further  ordered  that  the  case  be  ^xed  Jnst(mter  for  trial,  and 
that  the  trial  be  at  once  proceeded  with,  inasmuch  as,  iive  minute* 
previously,  the  accused  had  stated  that  it  LeBlanc  were  present  in 
court,  he  was  ready  to  go  to  trial." 

On  this  statement  of  fact,  whicli  is  contained  in  the  defendant's  bill  of 
cxception^,  the  judge  assigned  his  belief  to  be,  that  **  delay  was  the 
sole  and  only  object  of  the  defendant  iii  refusing  to  go  to  trial;"  and  we 
are  also  of  the  same  opinion. 
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Another  bill  of  exceptions  was  retained  because  the  accused  was  not 
granted  time  to  have  issued  served  and  returned,  a  subpoBna  for  a  wit- 
ness. This  is  substantially  the  same  objection  as  the  one  discussed  in 
the  preceding  paragraph,  and  it  needs  no  further  elaboration. 

IV. 

On  the  same  grounds  as  those  enumerated  in  the  foregoing  para- 
graphs, the  accused  moved  for  a  new  trial,  and  to  its  refusal  retained  a 
bill  of  exceptions.  Inasmuch  as  the  eiTors  assigned  in  those  rulings, 
did  not  prevail,  it  follows  that  the  application  for  a  new  trial  based 
upon  them,  must  be  equally  unavailing. 

V. 

Finally  the  accused  tendered  a  motion  in  arrest  of  judgment  on  the 
ground  that  the  information  does  not  disclose  the  necessary  ingredients 
to  constitute  the  crime  of  obtaining  goods  under  false  pretenses,  and 
that  no  legal  sentence  can  be  passed  upon  him  thereunder. 

That  from  said  information  it  appears  that  the  accused  is  charged 
with  having  told  ''  a  simple  naked  Ue  which  cannot  be  the  basis  of  an 
indictment." 

From  neither  the  motion,  nor  the  judge's  ruling,  can  we  glean  what 
the  precise  complaint  of  the  information  is ;  but  in  the  brief  of  defend- 
ant's counsel,  we  find  this  statement,  viz : 

'^  Under  the  words  of  the  statute,  obtaining  goods  by  false  pretense, 
does  not  constitute  an  offense  against  the  statute,  unless  the  goods  were 
so  obtained  with  intent  to  defraud  the  oioner  thereof. ^^ 

Section  813  of  the  Revised  Statutes,  under  which  the  accused  was  in- 
dicted, provides  that,  "  when  one,  by  any  false  pretense,  shall  obtain 
*  *  from  any  person,  money  or  any  property,  with  intent  to  defraud 
him  of  the  same,  shall,  etc." 

Recurring  to  the  phraseology  of  the  information  as  set  out  in  the  be- 
ginning of  this  opinion,  and  it  appears  that  it  substantially  conforms  to 
the  statute.  That  through  the  false  pretense  recited  the  defendant 
obtained  goods  from  one  Alfred  Martin,  the  acting  clerk  of  the  owner, 
J.  J.  Nassans,  "  with  intent  to  defraud." 

Evidently  "  with  the  intent  to  defraud  Mm  of  the  same,^''  was  intended, 
and  said  words  wero,  in  all  likelihood,  casually  or  accidentally  omitted 
from  the  indictment.  The  fact  that,  in  the  same  sentence  with  the 
phrase  ''with  the  intent  to  defraud,"  occurs  the  specification  of  the 
goods  obtained,  the  false  pretense  by  which  they  were  obtained,  and  the 
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name  of  the  person  from  whom  they  were  obtained^  necessarily  pre- 
supposes that  said  intent  to  defraud  had  clear  reference  to  said  Nas- 
sans,  as  the  owner.    The  objection  is  technical. 

This  court,  and  its  predecessors,  have  often  held  that  if  an  indict- 
ment, charging  a  statutory  offense,  pursues  the  language  of  the  statute 
denouncing  it,  it  is  sufficient ,-  but  it  has  never  held  that  such  indictment 
must  follow  its  language,  under  the  pain  of  nullity.  Nor  is  such  the 
case.  It  is  permissive,  not  obligatory.  In  such  case  the  use  of  the  lan- 
guage of  the  statute  is  not  sacramental,  but  sufficient. 

We  think  the  indictment  has  foUowec^  the  statute  substantially,  and  is 
not  open  to  the  objection  urged  against  it. 

None  of  the  objections  assigned  by  the  defendant's  counsel  were  well 
taken,  and  the  trial  judge  committed  no  error  in  his  rulings. 

Judgment  affirmed. 


No.  10,;i90. 
The  State  of   Louisiana  vs.  Abe  Price. 

1.  A  motion  in  arrest  of  judgment,  is  not  the  proper  piea  to  urge  against  an  error  in  the 
proceedings  touching  the  time  or  the  manner  of  impaneling  a  petit  Jury.  Such  a  vice  in 
the  reoord  can  be  taken  advantage  of  by  an  argoment  of  eiTor  filed  in  tlds  court. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Tensas. 
Toungj  J. 


Walter  R,  Bogera  Attorney  General,  for  the  State,  Appellant. 


B.  F.  Young  and  Lxi^ie  &  Lemle  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  State  is  appellant  from  a  judgment  and  decree  of 
the  trial  judge,  sustaining  defendant's  motion  in  arrest,  and  vacating 
and  setting  aside  a  verdict  of  the  jury  convicting  the  accused  of  man- 
slaughter. 

The  defendant  has  not  joined  issue  on  the  State's  appeal,  nor  filed 
in  this  court,  any  assignment  of  errors ;  hence,  we  have  nothing  before 
us  but  the  alleged  erroneous  ruling  of  the  trial  judge  in  sustaining  the 
motion  in  arrest  of  judgment. 

The  grounds  set  out  in  arrest  are,  first,  that  the  jury  were  impaneled 
and  sworn  prior  to  arraignment  and  plea ;  and  second,  that  after  ar- 
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raignmeDt  and  plea,  the  case  was  not  fixed  for  trial,  and  the  jury  were 
not  again  impaneled  and  sworn. 

From  this  state  of  facts  defendant's  counsel  argue  that  there  was,  at 
the  time  the  jury  were  sworn,  no  issue  for  them  to  try,  and  this  consti- 
tutes an  error  of  record  which  vitiates  radically  all  that  was  done  sub- 
sequently to  the  prisoner's  plea  and  arraignment,  and  that  he  can  avail 
himself  of  tliat  defect,  by  a  motion  in  arrest  of  judgment. 

The  minutes  of  the  court  show  that  "  the  jurors  were  duly  impaneled 
and  sworn,  and  the  prisoner  not  having  been  arraigned,  was  duly  ar- 
raigned, heard  the  reading  of  the  indictment,  plead  not  guilty  and 
prayed  for  a  trial  by  jury ;  the  trial  of  the  case  was  then  proceeded 
with,  and  after  hearing  the  evidence,  argument  of  counsel,  and  charge 
by  the  court,  the  jury  retired  to  consider  their  verdict,  etc." 

CounsePs  reliance  is  upon  the  material  defect  disclosed  in  the  record ; 
that  is  to  say,  the  absence  from  the  record  of  any  evidence  showing  that 
the  jury  of  trial  were  sworn  in  the  case,  after  arraignment  and  plea,  it 
being  the  well-settled  jurisprudence  that  there  is  no  issue  joined,  be- 
tween the  State  and  the  accused,  upon  the  charge  contained  in  the  in- 
dictment, until  after  arraignment  and  pUa. 

We  do  not  think  that  this  question  can  be  raised  and  presented 
by  way  of  a  motion  in  arrest  of  judgment,  for  Mr.  Bishop  announces 
the  following  to  be  the  causes  for  which  judgment  and  sentence  may  be 
arrested,  viz : 

"  This  motion  will,  at  common  law,  reach  whatever  defects  are  appar- 
ent on  the  face  of  the  record,  but  no  others.  If  the  indictment  is  in- 
adequate in  allegation,  and  not  cured  by  the  verdict,  or  if  the  verdict 
does  not  conform  to  the  indictment,  or  there  is  error  in  any  other  part 
of  the  record,  or  the  statute  on  which  the  indictment  was  drawn  has 
been  repealed — ^the  motion  in  arrest  is  the  appropriate  remedy.  On  the 
other  hand,  a  variance  between  proofs  and  allegation,  any  matter  in 
abatement,  or  matter  appearing  only  in  evidence  at  the  trial )  a  defect 
in  the  process  for  bringing  the  defendant  into  court,  in  the  serving  of  it, 
in  the  examination  before  the  committing  magistrate,  or  in  the  summon- 
ing or  impaneling  of  the  giand  or  petit  jury,  or  in  any  misconduct  of 
either  jury,  will  not  be  reached  by  this  motion."  1  Bishop,  Grim.  Prac., 
Sec.  1285,  third  edition. 

Mr.  Wharton  enumerates  the  following  as  the  causes  for  which  judg- 
ment may  be  arrested,  viz : 

^'  Thus  judgment  will  be  arrested  when  no  indictable  offense  is  set 
forth ;  when  the  statute  creating  the  offense  has  been  intermediately  re- 
pealed; when  the  case  has  been  tried  with  more  or  less  than  twelve 
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jurors ;  when  no  issue  was  averred  to  have  been  joined ;  and  when  the 
verdict  is  insensible,  etc."  Whar.  Grim.  Plead,  and  Prac.,  Sec.  759, 
eighth  edition. 

"  Errors  as  to  form,  not  going  to  the  description  of  the  offense,  which 
might  have  been  taken  advantage  of  at  a  previous  stage,  are  not  suffi- 
cient to  arrest  the  judgment.    Id,  Sec.  760. 

As  the  principles  of  the  common  law  are  the  foundation  of  our  crim- 
inal jurisprudence,  the  foregoing  would  seem  to  control  the  question 
raised  in  this  case,  and  they  are  conclusively  in  favor  of  the  State. 

In  the  instant  case  the  jury  were  regularly  impaneled  and  sworn,  and 
the  prisoner  was  regularly  arraigned,  and  entered  a  plea  of  not  guilty. 
The  only  jquestion  presented  by  the  motion  in  arrest  is  that  of  the  par- 
ticular stage  of  the  proceedings  at  wliich  the  jury  was  impaneled  and 
sworn. 

All  of  the  proceedings  were  had  upon  one  and  the  same  day,  and 
during  one  continuous  sitting  of  the  court,  without  any  intervening  ad- 
journment thereof.  The  accused  and  his  counsel  were  present,  partici- 
pating in  the  proceedings,  and  fully  aware  of  them. 

Neither  urged  any  objections  to  the  trial  being  proceeded  with  at  that 
time,  under  those  circumstances,  and  before  that  jury ;  and  evidently 
the  accused  accepted  the  situation  and  took  his  chances  of  acquittal  be- 
fore that  jury.  Whatever  objection  there  might  have  been  to  the  pro- 
ceedings should  have  been  taken  advantage  of  seasonably.  This  he  did 
not  do,  and  it  was  too  late  to  urge  them  for  the  first  time  after  a  trial 
and  verdict  of  guilty,  particularly  by  way  of  motion  in  arrest 

We  think  the  ruling  of  the  trial  judge  erroneous,  and  the  judgment 
appealed  from  should  be  reversed. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  and  decree 
appealed  from  be  reversed  and  the  verdict  of  the  jury  re-instated,  and 
the  trial  judge  directed  to  proceed  in  the  cause  according  to  law  and 
the  views  herein  expressed. 


No.  10,380. 
The  State  of  Louisiana  vs.  Eugene  Frank. 

An  indictment  which  charges  an  offender  with  breaking  and  entering  a  Btore-houdc,  nsed  as  a 
dwelling-hoase.  in  which  a  person  was,  at  the  time  residing,  is  eqaivalent  to  charging 
that  the  offender  did  break  and  enter  a  dwelling-house,  a  person  being  lawfully  therein; 
and  such  indictment  contains  the  essential  elements  of  the  crime  of  burglary,  and  is, 
therefore,  valid  and  sufficient. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
LeiviSj  J. 
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Walter  H.  Bogers,  Attorney  General,  for  the  State,  Appellee. 


E.  P.  Veasie  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court  was  delivered  by 

Watkins,  J.  The  Bole  question  presented  by  this  appeal,  arises  on  a 
motion  in  arrest  of  judgment  filed  in  the  court  below,  and  an  assign- 
ment of  error  filed  here.  They  are  to  the  effect  that  the  indictment 
does  not  charge  the  accused  with  breaking  and  entering  a  house  which 
was  at  the  time  lawfully  occupied,  and,  therefore,  no  judgment  and 
sentence  could  be  pronounced  thereon  for  '' breaking  and  entering  a 
dwelling-house  in  the  night  time,  with  intent  to  kill." 

The  indictment  charges  that  "  on  or  about  the  1st  of  January,  1889, 
Eugene  Frank,  did  unlawfully,  feloniously,  wilfully  and  burglariously, 
and  with  his  malice  aforethought,  in  the  night  time,  break  and  enter  a 
dwelling-house,  that  is  to  say,  a  store-house  used  as  a  dwelling-house  iti 
which  Adolphe  Chach^re  teas  tJien  residing,  with  intent  to  kill,  being  at  the 
time,  armed  with  a  dangerous  weapon,  and  *  *  did  then  and  there 
commit  an  assault  upon  the  said  Adolphe  Chachere,  etc." 

It  was  evidently  the  intention  of  the  grand  jury  to  indict  the  accused 
under  Section  850  of  the  Bevised  Statutes,  and  the  district  attorney  so 
framed  the  bill.  It  is  so  stated  in  terms,  in  the  judgment  of  the  court 
below. 

It  provides  that  "  whoever,  with  intent  to  kill  •  •  shall  in  the 
night  time  break  and  enter  *  *  a  dwelling-house,  any  person  being 
lawfully  therein,  at  the  time  of  such  breaking  and  entering,  armed  with 
a  dangerous  weapon  *  *  *  or  committing  an  actual  assault  upon 
any  person  lawfully  being  in  such  house,  etc."    R.  S.,  Sec.  1850. 

Not  only  does  the  indictment  respond,  in  substance,  to  the  require- 
ments of  the  statute,  but  it  does  not  appear  to  bo  susceptible  of  any 
other  interpretation. 

What  idea  does  the  phrase  "  a  store-house  tised  as  a  dwelling-house, 
in  which  Adolphe  Chach6re  was  then  residing,"  mean  t  Certainly,  that 
the  store-house  was,  at  the  time,  lawfully  occupied  by  Adolphe  Chachere 
as  a  dwelling-house. 

The  indictment  further  charges  that  the  accused  was,  at  the  time, 
armed  with  a  dangerous  weapon,  ''and  tJien  and  there  committed  an 
assault  upon  the  said  Adolplie  ChacMre.^^ 

Then,  the  inference  is  irresistible,  that  Adolphe  Chachere  was,  at  the 
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time,  iQ  t)ie  store-liouse  used  as  a  dwelling,  and  in  which  he  "  was  then 
residing." 

'*The  crime  of  burglaiy  known  to  our  law  is  statutory,"  said  our 
predecessors  in  Newton's  case,  SO  Ann.  at  page  1254:  "The  statute 
defines  it,  and  wo  must,  therefore,  look  to  the  statute  to  ascertain  the 
essential  averments  of  the  indictment." 

To  this  construction  we  have  constantly  adhered.  Vide  State  vs. 
Spencer  Jordan,  39  Ann.  340. 

It  has  often  'been  held  that  a  statutory  offense  need  not  be  described 
in  the  language  of  the  statute,  but  that  it  was  sufficient,  if  all  of  the 
essential  elements  of  the  offense  are  distinctly  and  clearly  set  out  "  in 
words  of  similar  import  to  those  employed  in  the  statute — ^that  is,  in 
such  words  as  clearly  convey  the  real  meaning  of  the  language  used  in 
the  statute."  State  vs.  Eams,  39  Ann.  989 ;  State  vs.  Williams,  37  Ann. 
776;  State  vs.  Humphries,  35  Ann.  968;  State  vs.  Hood,  6  Ann.  179. 

In  the  instant  case  the  language  which  is  employed  in  the  indictment 
is  of  similar  import  to  that  which  is  employed  in  the  statute,  and  we 
think  it  is  entirely  sufficient. 

Judgment  affiimed. 


iL^l  No.  10,383. 

J2.i3'  The  State  of  Louisiana  vs.  Giles  Watson. 

.^_10^\  In  pleading  gnilty  to  an  indictment  the  defendant  confesses  himself  goUty  In  manner  and 
41  5881  form,  as  charged  in  the  indictment,  and  if  the  indictment  charges  no  offense  against  the 
1  law  none  is  confessed. 

When  the  indictment  charged  the  defendant  witli  *'  felonioasly  *'  Inflicting  a  wound  less  than 
mayhem,  and  omitted  the  statutory  definition  of  the  offense,  held  that  no  judgment  could 
be  entered  upon  the  plea  of  guilty,  as  the  indictment  charged  no  offense  against  the  law. 
The  law,  to  make  the  inflicting  of  the  wound  an  offense,  requires  that  it  must  be  done 
maliciously  and  wilfully. 

The  word  feloniously  is  not  equivalent  in  meaning  to  "  wilfully  and  maliciously."  It  has  no 
well  defined  meaning  in  American  law,  but  is  used  in  this  State  to  describe  more  parti- 
cularly offensev  which  were  felonies  at  common  law,  or  of  offenses  of  gravity  which  are 
declared  felonies  by  statute  law. 

The  offense  charged  against  defendant  was  not  felony  at  common  law,  nor  has  it  been  made 
one  by  statute. 

Offenses  must  be  charged  in  the  words  of  the  statute  which  describe  them,  or  In  words  which 
convey  the  clear  meaning  of  the  language  used  in  the  statute. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry* 
Lewis,  J. 


Walter  H.  Bogeys,  Attorney  General,  for  the  Stftte,  Appellee. 
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State  Y8.  Watson. 


Kensth  Baillis  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court  was  delivered  by 

McEnbrt,  J.  The  defendant  was  indicted  for  feloniously  inflicting  a 
wound  less  than  mayhem.  The  words  "wilfully  "  and  "maliciously,"  in 
Act  17  of  1888,  which  are  used  to  describe  the  offense,  were  omitted  from 
the  indictment. 

The  defendant  pleaded  guilty,  and  thereafter  filed  a  motion  in  arrest 
of  judgment,  the  first  ground  of  which  is  that  no  judgment  could  be  en- 
tered on  the  plea,  as  the  indictment  charged  no  offense  known  to  the 
laws  of  Louisiana. 

The  State  appealed  from  the  judgment  sustaining  the  motion,  and 
alleges  that  the  plea  of  guilty  cured  all  defects  in  the  indictment,  and 
that  the  word  feloniously  was  equivalent  to  the  words  wilfully  and 
maliciously,  found  in  the  statute. 

By  a  plea  of  guilty  the  defendant  confesses  himself  guilty  in  manner 
and  form  as  charged  in  the  indictment^  and  if  the  indictment  charges 
no  offense  against  the  law,  none  is  confessed.    1  Wharton,  592. 

"Feloniously"  is  a  technical  word  which  was  essential  in  every 
indictment  at  common  law  which  charged  a  felony,  which  occasioned,  on 
conviction,  a  forfeiture  of  lands  or  goods  to  which  was  superadded  other 
punishment. 

In  American  law  it  has  no  well  defined  meaning,  but  it  is  used  in  this 
State  to  designate  offenses  which  were  declared  a  felony  at  common  law, 
or  offenses  oi  considerable  gravity  which  are  declared  a  felony  by 
statute. 

The  offense  with  which  the  accused  is  charged  is  a  statutory  offense, 
and  it  was  not  a  felony  at  common  law  and  has  not  been  declared  one  in 
the  statute. 

The  use  of  the  word  feloniously,  in  the  indictment,  was  meaningless 
and  surplusage. 

The  offense  charged  should  have  been  described  in  the  words  of  the 
statute,  or  in  words  which  convey  the  clear  meaning  of  the  language 
used  in  the  statute.    State  vs.  Williams,  37  Ann.,  p.  776. 

The  plea  of  guilty,  therefore,  entered  by  the  defendant,  was  to  a 
charge  of  inflicting  a  wound  less  than  mayhem,  not  punishable  under 
the  law^  unless  it  was  done  wilfully  and  maliciously. 

In  indictments  where  it  is  necessary  to  use  "  feloniously  "  to  designate 
the  offense  as  a  felony,  the  omission  of  the  words  with  "  malice  afore- 
thought" will  not  be  supplied  by  the  employment  of  the  word 
"feloniously."    1  Wharton,  399. 
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It  lias  been  held  ia  an  indictment  for  arson,  in  which  the  defendants 
were  charged  with  feloniously  setting  fire  to  a  barn,  that  the  word 
"feloniously"  did  not  supply  the  omission  of  the  word  "maliciously." 
And,  also,  when  a  statute  makes  criminal  the  doing  of  an  act  "  wilfully 
and  maliciously,"  it  is  not  sufficient  for  the  indictment  to  charge  that  it 
was  done  "feloniously."    1  Wharton,  401 — Note. 

We  are  of  the  opinion  that  the  word  feloniously,  used  in  the  indict- 
ment, is  not  an  equivalent  to,  nor  is  it  synonymous  with  the  words  wil- 
fully and  maliciously,  in  the  Act  17  of  1883,  which  describes  the  offense 
of  inflicting  a  wound  less  than  mayhem,  and  that  the  indictment  does 
not  charge  an  offense  punishable  under  the  laws  of  the  State,  and 
no  judgment  could  be  entered  upon  the  plea  of  guilty. 

Judgment  affirmed. 


48  iMsl  No.  10,365. 

49  17 

49  i678|  The  State  op  Louisiana  vs.  Bob  Wright  et  als. 

41    600 
1^3    730  When  the  district  judge  finds  it  necessary  to  prolong  the  term  of  his  court  to  transafCt 

criminal  business,  and  a  Jury  has  been  drains  for  only  two  weeks  of  the  tetin,  under  the 

provisions  of  Act  44  of  1877,  he  has  discretionary  powor  to  order  the  Jury  commiaaionori 

to  draw  a  Jury  for  the  third  week. 
When  the  venire  list  contains  names  who  have  been  summoned,  but  not  the  Jurors  who  were 

drawn,  this  is  no  ground  for  setting  aside  the  venire. 
The  accused  who  alleges  a  correct  copy  of  the  venire  has  not  been  served  on  him  must 

prove  it. 
The  trial  Judge  is  not  required  to  give  aa  a  special  charge  of  that  which  Is  fully  covered  in 

his  general  charge  to  the  Jury. 
When  several  parties  are  Jointly  indicted  for  the  same  offense,  the  testimony  of  the  wife  of 

one  of  the  defendants  is  admissible  against  the  co^efendanta.    The  testimony,  however, 

cannot  be  used  against  the  husband,  and  the  Judge  should  instruct  the  Jury  to  this  effect. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Barksdale,  J. 


Walter  H,  Eogersy  Attorney  General,  for  the  State,  Appellee. 


J.  E,  Fhtpps  d;  a  W.  SeaU  ;  J.  W.  Holbert,  J,  E,  Everett  and  J.  E. 
Moore  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

McEneby,  J.    The  defendants,  Bob  Wright,  Tom  Bugg,  Bill  Ware 
and  Virg.  White,  were  indicted  for  murder.    Bob  Wright  was  convicted 
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of  murder ;  Tom  Bugg  was  found  guilty  without  capital  pusishment }  Bill 
Ware  guilty  of  manslaughter,  and  there  was  a  mistrial  as  to  Virg. 
White. 

Court  opened  on  February  25,  1889,  and  the  accused  were  arraigned 
and  pleaded  not  guilty,  and  their  trial  fixed  for  March  11th  following. 

A  jury  had  been  summoned  for  the  first  two  weeks  of  the  term,  and 
the  judge  a  quo,  assigning  as  a  reason  for  his  order  to  draw  and  summon 
a  jury  for  the  third  week,  says  that  he  knew  from  the  number  of  cases 
on  the  criminal  docket,  the  numl>er  of  persons  charged  with  crime  in 
the  parish  jail  and  the  number  of  bills  against  them  filed  by  the  grand 
jury,  that  criminal  business  before  the  court  could  not  be  completed  in 
two  weeks. 

The  defendants  allege,  in  their  motion  to  quash  this  venire,  drawn  in 
pursuance  of  the  order  of  the  judge,  that  it  was  not  drawn  fifty  days 
before  the  term  of  court,  and  was  not  drawn  until  the  term  had  com- 
menced, and  after  the  arraignment  of  the  accused. 

The  order  of  the  judge  for  the  additional  jurors  was  made  in  pursu- 
ance of  Act  44  of  1887,  Sec.  7.  The  object  of  the  act  was  to  provide  for 
the  possibility  of  tlie  need  of  additional  jurors,  which  could  not  have 
been  foreseen  at  the  opening  of  the  court.  The  judge  is  vested  with 
discretionary  power  to  provide  for  this  emergency.  He  found  that 
it  would  be  necessary,  in  order  to  transact  the  business  before  the  court, 
to  prolong  the  term,  and  as  the  jury  had  been  only  drawn  for  a  two 
weeks'  term,  it  was  essential  to  have  a  jury  for  the  third  week,  and  the 
jury  commissioner  was  ordered  to  draw  a  jury  for  that  week. 

The  judge  was  clearly  authorized  to  issue  the  order. 

It  is  a  matter  of  public  policy  which  requires  the  drawing  of  the  jury 
fifty  days  before  the  commencement  of  the  term. 

The  right  to  set  aside  a  jury  drawn  less  than  fifty  days  before  the 
term  commences  is  one  in  which  the  public,  as  well  as  the  accused,  is  in- 
terested. It  is  a  right  not  personal  to  the  accused,  but  one  which  he  has 
in  common  with  others  interested,  and  with  the  public.  The  judge  can 
set  aside  the  venire  on  his  own  motion,  or  the  district  attorney  can  file  a 
motion  to  quash.  The  personal  right  which  affects  the  accused  is  the 
right  to  have  a  list  of  the  venire  served  on  him  two  entire  days  before 
the  trial.  As  a  matter  of  public  policy  the  Legislature  saw  fit  to  au- 
thorize the  judge,  during  the  term,  when  he  deemed  it  necessary,  to 
order  the  drawing  of  additional  jurors.  And  when  these  additional 
jurors  were  drawn,  the  accused  has  the  right  to  have  served  on  him  two 
entire  days  before  his  trial,  a  list  of  the  jurors  who  are  to  pass  on  his 
case. 
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The  defendants  allege  that  no  correct  list  of  the  venire  was  served  on 
them,  and  that  the  names  of  several  on  the  venire  were  not  the  correct 
names  of  the  persons  intended  to  be  drawn.  If  this  is  a  fiEUJt,  they  were 
not  jurors  and  not  summoned. 

The  absence  from  the  list  of  jurors  who  were  drawn  and  not  sum- 
moned is  no  ground  to  set  aside  the  venire. 

Defendants  also  complain  that  in  the  copies  served  on  them  a  juror^s 
name  was  written  Dan  Thornton,  and  on  the  venire  it  was  written  Dave 
Thornton.  Tlie  statement  of  the  judge  shows  that  the  abbreviation 
was  not  legibly  written,  and  from  his  statement  we  conclude  that  the 
abbreviation  may  have  been  Dan.  The  list  was  certified  to  as  correct, 
and  the  accused  have  failed  to  show  that  it  was  not  a  correct  copy.  No 
testimony  was  offered  on  this  point  except  the  venire  and  the  copy. 

There  are  several  exceptions  to  the  ruling  of  the  judge  refusing  the 
five  special  charges  to  the  jury.  The  judge's  general  charge  is  in  the 
record,  and  the  special  charges  asked  are  fiiUy  covered  in  the  general 
charge. 

The  defendants  select  this  sentence  from  the  charge :  "  You  some- 
times hear  jurors  say  'I  was  satisfied  the  defendant  did  the  act  but  they 
didn't  prove  it  on  him,'  and  allege  this  was  calculated  to  prejudice  the 
minds  of  the  jury  against  them." 

This  was  said  in  connection  with  the  charge  as  to  the  existence  of  a 
reasonable  doubt  in  the  minds  of  the  jury,  and  the  judge's  language  is 
as  follows : 

"  It  should  not  be  a  vague,  flimsy,  sliadowy  doubt.  We  sometimes 
hear  jurors  say,  '  I  was  satisfied  the  defendant  did  the  act,  but  they  did 
not  prove  it  on  him.'  Now,  I  charge  you  that  if  the  evidence  satisfies 
you  of  the  existence  of  those  facts  necessary  to  constitute  guilt,  their 
guilt  is  proven,  and  the  reasonable  doubt  spoken  of  by  the  law-writers 
cannot  exist,  because  doubt  of  the  existence  of  a  fact  is  inconsistent 
with  that  condition  the  mind  is  in  when  it  is  satisfied  of  the  existence  of 
that  fact."  In  this  charge  there  was  nothing  said  that  would  predjudice 
the  minds  of  the  jury  against  the  defendants. 

Lula  Wright,  wife  of  defendant  Bob  Wright,  was  sworn  as  a  witness. 
Her  testimony  was  objected  to  by  all  the  defendants,  because  as  the 
wife  of  Bob  Wright,  she  was  incompetent  as  a  witness,  and  as  evidence 
had  been  introduced  tending  to  show  a  conspiracy  among  the  defend- 
ants, her  evidence  against  one  co-conspirator  would  necessarily  be  evi- 
dence against  Bob  Wright  as  tending  to  establish  his  connection  with 
the  conspiracy.  The  defendants  were  jointly  indicted.  There  may 
have  been  evidence  of  the  kind  indicated,  but  because  it  would  tend  to 
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allow  the  connection  of  the  other  defendants,  it  would  not  necessarily 
implicate  Bob  Wright,  the  husband  of  the  witness.  At  the  time  the 
witness  was  sworn,  the  jury  was  instructed  by  the  judge  that  her  testi- 
mony was  not  offered,  and  must  not  be  considered,  for  or  against  her 
husband.  Bob  Wright.  This  instruction  to  the  jury  was  repeated  in  the 
charge  given  to  the  jury  on  the  close  of  the  argument. 

The  wife^s  testimony  was  introduced  against  the  other  defendants,  not 
against  the  husband,  and  under  the  instructions  given  to  the  jury  it 
could  have  no  bearing  on  the  husband's  case.  There  was  no  error  in 
admitting  her  testimony.    State  vs.  Adams,  40  Ann.  213. 

Tliere  is  no  reason  assigned  in  any  of  defendants'  exceptions  and 
motions  why  the  verdict  and  sentence  should  be  disturbed. 

Judgment  affirmed. 


CASES 

ARGUED  AND  DETERMINED  IN  THE 

si]pt{Ep  codttT  OF  iiOdismiiA, 

AT    MONROE, 
IN 


JUDGES  OF  THE  COURT: 
Hon.  Edward  Bermudez,  Chief  Justice, 

Hon.  F£lix  P.  Poch6, 

Hon.  Charles  E.  Fenner, 

^    Associaie  Justices, 
Hon.  Lynn  B.  Watkins, 

Hon.  Samuel  D.  McEnery, 

The  Chief  JiiMtice  was  Alwent  daring  this  term. 


No.  1205. 
The  State  of  Louisiana  vs.  George  C.  Wright. 

The  fact  that>  io  a'criininal  protiecation,  the  trial  judge  iaformod  the  Jury  of  what  transpired 
daring  their  absence,  caused  by  his  order  retiring  them  i>ending  an  argument  of  counsel 
of  a  question  of  the  admissibility  of  certain  evidence,  is  not  a  snflScient  error  to  vitiate 
the  trial. 

It  is  not  competent  for  a  witness  to  explain  the  meaning  of  words  used  by  another  person, 
whose  conversation  or  ntterances  he  has  recited  before  the  Jury. 
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The  trial  jadge  cannot  be  required  to  charge  any  principle  of  law  in  the  worda  or  language 
■nggeeted  by  connael;  it  is  snfAcient  that  the  charge  embodies  the  substanoe  of  the 
principle  urged  if  it  be  correct. 

The  burden  is  not  on  the  State  to  prove  that  the  accused  was  unarmed  in  a  murder  triaL 

APPEAL  from  the  Criminal  District  Court,  for  tlie  Parish  of  Orleans. 
Bakery  J. 


F.  O.  Hudson  and  C,  H,  Luzenhergj  District  Attorneys,  for  the  State, 
Appellee. 

Harry  L.  Edwards  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PochA,  J.  Convicted  of  manslaughter  under  an  indictment  for  mur- 
der, appellant  relies  for  relief  on  five  bills  of  exception  and  on  a  motion 

for  a  new  trial. 

I. 

His  first  complaint  is  touching  some  remarks  made  by  the  trial  judge 
to  the  jury,  under  the  following  circumstances: 

An  objection  had  been  made  by  the  District  Attorney  to  a  question 
propounded  to  a  witness  on  the  stand  when  the  jury  retired  under 
orders  of  the  court  pending  the  discussion  on  the  question  between 
counsel,  but  the  District  Attorney,  having  withdrawn  his  objection  with 
the  statement  that  he  did  so  in  order  to  facilitate  the  trial,  the  jury 
returned  into  court,  whereupon  the  judge  informed  them  of  what  had 
transpired  during  their  absence,  and  cautioned  them  to  ''weigh  and 
consider  the  testimony  precisely  as  if  no  such  objection  had  been  made.'' 

It  is  argued  by  counsel  for  defendant,  and  with  some  force,  that  if 
there  existed  any  reason  for  the  withdrawal  of  the  jury  during  the  dis- 
cussion, its  object  was  practically  defeated  by  the  information  conveyed 
to  them  by  the  judge. 

But  without  expressing  any  views  touching  the  necessity  or  propriety 
of  retiring  the  jury  during  such  a  discussion,  and  conceding  that  the 
judge  erred  in  Addressing  to  them  the  few  remarks  complained  of,  we 
are  unable  to  appreciate,  and  counsel  has  failed  to  x>oint  out,  any  iignry 
thereby  caused  to  the  accused  on  trial,  and  the  attempt  to  magnify  such 
a  trifling  incident  into  a  grievous  wrong  does  not  impress  us  favorably. 

II. 

While  the  accused  was  on  the  stand  as  a  witness  on  his  own  behalf, 
he  was  asked  tlie  following  question  by  his  counsel : 
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"Had  Werther  on  this  same  day  and  shortly  before  his  entry  into  the 
barroom  and  diningroom,  sent  for  the  pictures,  and  if  so  what  answer 
was  returned  to  him  t" 

On  objection  by  the  District  Attorney  the  question  was  overruled,  on 
the  ground  that  the  testimony  which  it  tended  to  elicit  was  not  compe- 
tent and  not  pertinent  to  the  issue  on  trial. 

It  appears  from  the  recitals  contained  in  the  bills  of  exception  in  the 
record,  that  the  accused  had  recently  married  the  widowed  sister  of  the 
deceased,  who  was  intensely  opposed  to  the  match,  and  that  bad  blood 
had  in  consequence  arisen  between  liim  and  his  sister  and  her  husband. 

It  was  also  in  proof  that  on  the  day  of  the  homicide,  and  a  short  time 
previous  thereto,  the  deceased  had  sent  a  messenger  to  his  sister  at  her 
residence,  in  the  same  building  in  which  she  and  her  husband  kept  a  bar 
and  lunchroom,  with  the  request  for  the  return  to  him  of  certain 
pictures  which  were  in  her  possession,  and  that  she  had  sent  him 
word  that  she  would  return  them  to  him  in  about  an  hour.  In  a  short 
time  thereafter  the  deceased  entered  the  premises  of  the  accused  in  a 
boisterous  and  turbulent  manner,  and  addressed  his  sister  in  very  un- 
becoming and  offensive  langu^^ge,  demanding  the  instant  delivery  of  the 
pictures  in  question,  all  this  occurring  in  the  diningroom,  and  in  presence 
of  the  accused,  who  was  then  at  breakfast.  The  wife  then  asked  her 
brother  to  cross  over  into  the  barroom,  where  she  left  him  and  went  up 
stairs  in  search  of  the  pictures.  While  she  was  gone,  the  accused  pro- 
ceeded to  the  barroom  in  which  began  the  altercation,  which  ended  on 
the  sidewalk,  and  which  resulted  in  the  infliction  of  the  fatal  wound  by 
the  accused  on  the  deceased,  with  a  revolver. 

Under  the  theory  of  the  defense,  the  proffered  testimony  was  perti- 
nent and  necessary  to  show  the  intent  of  tlie  deceased  in  going  to  de- 
fendant's house,  and  knowledge  of  those  facts  in  the  accused. 

But  it  appears  to  us  that  the  accused  was  not  the  proper  witness  to 
state  a  conversation  in  which  he  had  taken  no  part,  and  which  had 
already  been  recited  to  the  jury.  The  record  does  not  show  by  what 
witness  the  conversation  or  incident  in  questiau  had  been  given,  but  we 
presume  that  it  must  have  been  by  the  messenger  sent  by  the  deceased 
to  his  sister.  At  all  events,  it  is  perfectly  certain  that  all  the  facts  con- 
nected therewith  had  gone  to  the  jury,  and  from  those  and  other  facts 
and  circumstances  in  proof,  they  were  the  sole  judges  of  the  motives 
and  intent  of  the  deceased  in  going  to  the  house  of  the  accused,  and  of 
the  danger,  either  of  death  or  bodily  harm  which  the  latter  had  the  right 
or  was  justified  to  fear,  from  the  words  used,  or  acts  done  by  the  de- 
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ceased  under  all  the  circumBtanceB  cbaracterizing  his  unusual  visit  to 
the  house. 

A  repetition  of  that  conversation  by  the  accused  as  a  witness,  would 
at  most  have  been  cumulative  evidence  of  facts  admittedly  in  the 
possession  and  cognizance  of  the  jury,  and  in  his  mouth,  it  would  have 
been  merely  hearsay  of  a  conversation  which  had  taken  place  between 
his  wife  and  the  messenger  sent  to  her  by  the  deceased.  He  was,  there- 
fore, not  the  competent  witness  of  that  conversation,  and  the  judge  did 
not  err  in  excluding  his  testimony  thereon.  In  so  far  as  the  hostile  feel- 
ings of  the  deceased  towards  him  were  concerned,  the  record  shows  that 
he  had  been  allowed  to  testify  touching  threats  against  his  life  made 
by  the  deceased,  and  communicated  to  him  previously  to  the  homicide. 

Hence  it  appears  that  the  jury  were  in  full  possession  of  all  the  facts 
which  could  possibly  throw  any  light  on  the  subject  of  the  hostile  feel- 
ings of  the  deceased  towards  the  accused,  of  his  motives  and  intent  in 
going  to  the  latter^s  residence  and  place  of  business,  and  of  the  state  of 
mind  of  the  accused  in  reference  to  the  fears  wluch  he  had  reasons  to 
entertain  from  the  conduct  of  the  deceased. 

We  therefore  conclude  that  the  accused  was  not  dciprived  of  any  of 
his  legal  rights  by  the  ruling  complained  of. 

III. 

The  third  bill  involves  the  ruling  of  the  trial  judge  in  refusing  to 
allow  a  witness,  a  female  servant  of  the  accused,  to  explain  the  meaning 
of  a  word  used  by  the  deceased  in  a  conversation  which  took  place  be- 
tween the  latter  and  his  sister,  previous  to  her  marriage  with  the  ac- 
cused, and  in  presence  of  the  witness. 

She  had  testified  that  the  deceased  had  said  to  his  sister  that  if  she 
married  Wright  he  would  '^  threaten  his  life.^'  She  was  then  asked  what 
she  understood  the  deceased  to  mean  in  using  the  word  threaten. 

The  judge  very  properly  sustained  the  District  Attorney's  objection 
to  that  course  of  examination,  on  the  ground  that  the  witness,  who 
was  shown  to  be  an  illiterate  servant,  could  not  be  allowed  to  give  her 
opinion  as  to  the  meaning  of  words  used  by  other  persons.  The  jury 
were  the  sole  parties  authorized  to  weigh  and  consider  the  probable 
meaning  of  words  used  by  another  person,  and  the  intent  which  he 
thereby  desired  to  convey. 

Counsel  can  hardly  be  serious  in  his  contention  on  this  point. 

IV. 
The  accused  next  complains  of  the  refusal  of  the  following  special 
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charge  to  the  jury,  as  requested  by  liis  counsel :  "  Every  man  must  be 
tried  according  to  his  own  lights." 

It  appeal's  from  the  record  that  in  his  testimony  the  accused  had 
stated  that  in  pursuing  the  deceased,  lie  had  accidentally,  and  not  pur- 
posely, shot  off  his  pistol,  which,  as  a  theory,  was  somewhat  inconsist- 
ent with  that  of  self-defense,  which  was  the  foundation  of  the  special 
charge  requested.  If  the  homicide  was  accidental,  it  could  not  be 
excusable  as  a  means  of  self-defense,  the  essence  of  which  is  that 
the  act  was  wilfully  performed.  And  on  that  ground  alone  the  refusal 
of  the  judge  might  have  been  sustained. 

But  he  informs  us  that,  notwithstanding  the  inconsistency  of  these 
various  elements  of  defense,  he  took  the  pains  of  charging  the  jury  on 
all  the  shades  and  degrees  of  homicide,  including  specially  justifiable 
and  excusable  homicide,  which  comprises  killing  in  self-defense. 

It  is  well  settled  in  criminal  jurisprudence  that  the  trial  judge  cannot 
be  required  to  charge  any  principle  of  law  in  the  form  and  language 
suggested  by  counsel,  and  that  his  charge  will  be  sustained  if  it 
embodies  in  substance  the  principle  of  law  which  counsel  may  suggest 
in  their  own  language. 

We  are  satisfied  that  the  accused  was  not  prejudiced  by  the  refusal  of 
the  trial  judge  to  give,  in  the  words  of  his  attorney,  the  special  charge 
which  is  the  subject-matter  of  this  bill.  State  vs.  Durr,  39  Ann.  751  j 
State  vs.  Boasso,  38  Ann.  202;  State  vs.  Porter  and  Howe,  35  Ann.  1159 ; 
State  vs.  Primeaux,  39  Ann.  673. 

V. 

It  is  next  alleged  that  the  trial  judge  erred  to  the  prejudice  of  the  ac- 
cused in  refusing  the  following  special  charge  as  requested  by  his 
counsel : 

"  The  burden  is  on  the  party  to  prove  what  it  is  his  duty  to  prove. 
When  the  fact  is  i)eculiarly  in  the  knowledge  or  power  of  the  party,  it 
must  be  proved  or  produced,  or  he  must  suffer  the  consequences.  It  be- 
ing in  the  power  of  the  State  to  produce  a  witness  or  witnesses  to  show 
whether  the  deceased  was  armed  or  not,  and  having  failed  so  to  do,  the 
presumption  must  be  that  the  deceased  was  armed." 

It  was  correctly  refused  as  embodying  an  abstract  principle  of  law  not 
applicable  to  the  state  of  facts  established  in  the  case.  And  viewed  as 
an  abstract  proposition  it  is  not  sound  as  applicable  to  criminal  juris- 
prudence.   State  vs.  Ford,  37  Ann.  443. 

It  is  not  true  that  in  a  ti'ial  for  murder  the  burden  is  on  the  State  to 


TFciol 

44    781 

41    flio] 
49  15;»i 


610  SUPREME  COURT  OF  LOUISIANA. 

state  VB.  Dann. 

prove  that  the  deceased  was  unarmed  j  and  we  are  informed  by  the  bill 
that  at  least  one  witness  had  testified  that  the  deceased  was  unaiined. 

It  was  part  of  the  defendant's  theory  of  self-defense  that  his  life  was 
in  danger  from  the  accused,  and  it  would  seem  that  the  burden  of  proof 
was  on  him  to  show  as  an  element  of  danger  that  the  deceased 
was  armed.  In  the  absence  of  affirmative  proof  of  the  fact  the  judge 
had  no  warrant  in  law  to  assume  or  to  presume  that  the  deceased  was 
armed,  and  hence  he  correctly  refused  to  instruct  the  jury  that  the  State 
was  burdened  with  the  duty  of  rebutting  a  state  of  facts  not  proved,  or 
a  presumption  which  had  no  existence  in  law  or  in  the  nature  of  things. 

VI. 

In  addition  to  the  matters  which  have  already  been  discussed  and  dis- 
posed of  in  this  opinion,  appellant's  motion  for  a  new  trial  charged 
error  in  the  trial  judge  for  having  remarked  in  the  presence  and  hearing 
of  the  jury,  as  his  ground  for  refusing  the  special  charge  covered  by  the 
fifth  bill  of  exception,  that  there  was  evidence  **  that  the  deceased  was 
unarmed."  The  contention  is  that  that  remark  was  an  expression  on 
tlie  part  of  the  judge,  of  an  opinion  as  to  what  facts  had  been  proved, 
in  violation  of  the  prohibition  contained  in  Sections  991  and  1963  of  the 
Revised  Statutes  of  1870.  But  it  appears  from  the  record  that  the 
remark  was  addressed  to  counsel  for  the  accused  in  a  low  tone  of  voice, 
and  that  it  was  impossible  for  the  jury  or  any  member  of  that  body  to 
have  heard  it.  No  attempt  was  made  by  appellant's  counsel  to  prove 
the  contrary,  and  we  have  no  warrant  to  believe  otherwise.  We  must 
say,  however,  that  trial  judges  must,  and  should  be  very  cautious  in 
such  matters. 

After  a  thorough  review  of  all  the  questions  submitted  «o  our  consid- 
eration in  this  appeal,  we  reach  the  conclusion,  painful  though  it  may 
be,  that  we  are  powerless  to  relieve  the  defendant. 

Judgment  affirmed. 


No.  1,210. 


I  ^1  510  The  State  op  Louisiana  vs.  George  Dunn. 

fl24    20^, 

'  In  a  trial  under  an  indictment  for  murder  the  conviction  of  an  accused  for  manslaughter 

operates  an  absolute  acquittal  of  the  charge  of  murder,  and  if  the  conviction  be  set  aside 

on  his  motion,  he  cannot  be  put  upon  his  trial  the  second  time  for  murder,  but  he  may  be 

tried  for  manslaughter  on  the  same  indictment.    No  law  or  jurisprudence  requires  ihaX 

he  could  only  and  legally  be  tried  on  a  new  indictment  specifically  charging  manslaughter, 

as  the  latter  is  included  in  every  indictment  for  murder. 
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The  discretion  of  trial  jadges  in  dealing  with  motions  for  new  trials  on  the  gronnd  of  newly 
discovered  evidence,  even  to  the  extent  of  their  refusing  to  believe  the  affidavit  of  an 
alleged  newly  discovered  witness,  will  not  be  interfered  with  on  appeal,  unless  it  clearly 
appear  to  have  been  exorcised  in  an  arbitrary  or  apjast  manner. 

APPEAL  from  the  Criminal  District  Court,  ParisL  of  Orieans. 
Baker,  J. 


F.  G,  Hudson,  District  Attorney,  and  John  J,  Finney,  Assistant  Dis- 
trict Attorney,  for  the  State,  Appellee. 


McMahon  &  Pratt  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.    This  appeal  is  taken  from  a  conviction  of  manslaughter. 

The  original  charge  in  the  indictment  was  for  murder,  and  on  a  pre- 
vious trial  the  accused  had  been  convicted  of  manslaughter. 

On  his  motion  the  verdict  was  set  aside  by  the  district  judge  and  a 
new  trial  granted  on  the  ground  of  the  misconduct  of  the  jury. 

On  the  trial  tlms  ordered,  he  filed  a  plea  in  bar,  urging  his  acquittal 
of  murder  by  the  verdict  which  had  found  him  guilty  of  manslaughter, 
and  that  he  could  not  be  tried  for  manslaughter  under  an  indictment  for 
murder.  His  plea  was  overruled )  he  reserved  a  bill,  and  the  trial  pro- 
ceeded, resulting  as  hereinabove  stated. 

The  contention  of  his  counsel  is  substantially  that  a  trial  for  man- 
slaughter under  an  indictment  for  murder  is  not  a  compliance  with  the 
requirements  of  Article  8  of  the  State  Constitution,  which  provides,  on 
this  subject,  that  ^^In  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  be  informed  of  the  nature  and  cause  of  the  accusation,"  &c. 
Hence  they  argue  that  the  accused  having  been  acquitted  of  murder, 
the  State  could  not  prosecute  him  for  manslaughter  in  the  absence  of  a 
new  and  different  indictment  charging  the  crime  of  manslaughter  in 
terms. 

It  is  conceded  by  the  State  that  a  conviction  of  manslaughter  in  a 
trial  for  murder  operates  an  absolute  acquittal  of  murder,  hence  in  this 
case  the  District  Attorney,  in  the  trial  now  appealed  from,  formally  an- 
nounced to  the  court  that  the  accused  would  be  tried  for  manslaughter 
only. 

Now  we  know  of  no  provisions  of  law  or  ac|judications  in  criminal 
jurisprudence  which  warrant  the  doctrine  that  in  such  a  case  the  ac- 
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cased  cannot  be  put  on  his  trial  for  manslaughter  on  the  same  or 
original  indictment. 

The  authorities  relied  on  by  counsel  for  appellant  are  simply  to  the 
eflfect  that,  "  If  a  prisoner  is  acquitted  on  some  of  the  counts  in  an  in- 
dictment, and  convicted  on  others,  and  a  new  trial  is  obtained  on  his 
motion,  he  can  be  put  upon  trial  a  second  time  on  those  counts  only  on 
which  he  was  before  convicted,  and  is  forever  discharged  from  the 
others."  Cooley's  Constitutional  Limitations,  p.  328,  and  authorities 
cited  by  him.  State  vs.  Byrd,  31  Ann.  419^  State  vs.  Dennison,  31 
Ann.  847. 

Now,  the  prohibition  contended  for  by  counsel  and  recognized  by 
these  authorities,  was  effectually  observed  in  this  case,  by  the  restric- 
tion imposed  on  himself  by  the  District  Attorney  in  limiting  the  prose- 
cution on  the  last  trial  to  the  crime  of  manslaughter,  for  which  the  ac- 
cused had  been  previously  convicted,  and  by  formally  abandoning  the 
prosecution  for  murder  of  which  he  had  been  acquitted. 

It  is  elementary  in  our  jurisprudence  that  an  indictment  for  murder  in- 
cludes a  charge  of  manslaughter  as  it  is  specially  provided  by  statute 
that  "  on  trials  for  murder  the  jury  may  find  the  prisoner  guilty  of  man- 
slaughter."   Section  785,  Revised  Statutes. 

We  therefore  conclude  that  the  accused  was  not  deprived  of  any  legal 
or  constitutional  right  by  being  tried  for  manslaughter  under  an  indict- 
ment for  murder,  a  crime  resulting  from  the  same  act,  and  a  charge 
which  included  the  lesser  offense  of  the  same  generic  nature. 

There  is  no  merit  in  the  contention  that  the  judge  erred  in  over- 
ruling the  plea  in  bar  without  submitting  it  to  a  jury  or  without  requir- 
ing the  State  to  join  issue  thereon. 

The  plea  presented  a  bare  question  of  law  wliich  the  judge  alone  was 
competent  to  decide,  and  which  he  was  authorized  to  dispose  of  witli- 
out  plea,  replication  or  rejoinder  on  the  part  of  the  State. 

Counsel's  contention  on  thlB  point  is  not  sustained  by  the  decision  in 
Bille's  case,  35  Ann.  851,  in  which  error  was  found  in  the  ruling  of  the 
trial  judge  for  having  entertained  a  motion  to  strike  out  a  plea  in  bar, 
and  having  thus  refused  to  entertain  and  consider  the  plea  on  its  merits. 

In  this  case  the  plea  was  considered,  but  it  was  overruled  by  tlie 
judge  without  hearing  argument  from  either  side.  As  an  argument  is 
intended  to  assist  or  enlighten  the  court,  no  law  or  precedent  compels 
the  judge  to  iHiar  an  argument,  if  he  feels  competent  to  decide  the  ques- 
tion under  consideration  without  such  assistance.  If  it  should  happen 
that  the  judge  was  not  sufficiently  enlightened,  and  that  he  should  have 


MONROE,  JUNE,  1889.  613 

state  vs.  Dunn. 

erred  in  his  ruling,  the  only  penalty  would  be  the  reversal  on  appeal  of 
his  abjudication.    State  vs.  Boasso,  38  Ann.  202. 

The  record  contains  two  bills  of  exception  charging  error  on  the  part 
of  the  jndge  in  passing  on  the  alleged  incompetency  of  two  jurors,  on 
the  ground  that  they  both  had  formed  opinions  on  the  guilt  or  inno- 
cence of  tlie  accused. 

The  judge  correctly  ruled  that  jurors  who  had  formed  opinions  predi- 
cated on  the  reading  of  newspaper  reports,  but  who  declared  that  they 
had  no  bias  or  prejudice  in  favor  or  against  the  accused  on  trial,  and 
that  they  would  try  the  case  on  the  law  and  the  evidence  to  be  therein 
submitted,  are  not  incompetent. 

His  conclusions  are  more  than  supported  by  jurisprudence  as  at 
present  settled.    State  vs.  Ford,  37  Ann.  443. 

The  accused  moved  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  and  supported  his  motion  by  liis  affidavit  and  by  that  of  the 
newly  discovered  witness.  The  proffered  evidence  was  to  the  effect 
that  during  the  altercation,  the  witness  had  seen  that  the  accused  was 
beaten  by  several  persons,  among  whom  was  the  deceased,  who  repeat- 
edly struck  him  on  the  head  with  a  pistol. 

The  statement  that  the  deceased  was  armed  with  a  pistol  is  admittedly 
the  only  new  element  in  the  testimony  of  that  witness,  and  the  only 
fact  which  had  not  yet  been  given  to  the  jury. 

The  refusal  of  the  district  judge  was  predicated  mainly  on  the  ground 
that  he  did  not  believe  the  affidavit  of  the  alleged  newly  discovered 
witness,  for  reasons  which  he  gave  at  length  in  refusing  the  new  trial, 
and  which  are  of  record. 

Among  other  things  the  judge  says : 

"  Two  days  prior  to  the  hearing  of  the  motion  the  (newly  discovered) 
witness  Lynch  was  summoned  to  appear,  and  though  served  at  the 
place  set  forth  in  his  affidavit,  as  his  residence,  he  failed  to  attend." 
*  *  *  "  Some  eight  witnesses  testified  for  the  State  and  about  an 
equal  number  for  the  defence.  There  were  others,  but  these  were  pres- 
ent at  the  time  of  the  killing,  and  not  one  of  them  on  either  side  testi- 
fied to  seeing  a  pistol  in  the  hands  of  the  deceased  or  even  pretended 
that  he  had  a  pistol."  *  *  **  Some  of  the  State  witnesses  swore  that 
the  deceased  was  unarmed,  and  all  of  tliem  ( who  saw  the  difficulty) 
that  when  he  was  killed,  his  hands  were  empty  and  resting  on  the 
shoulders  of  the  accused.  Every  defence  witness  testified  that  he  saw 
no  weapon  in  the  hands  of  the  deceased,  though  near  him,  and  from 
their  positions  likely  to  have  seen  one  had  he  had  it."     *     ♦ 

And  he  concluded  that  the  alleged  evidence  would  not  have  brought 
out  a  different  verdict,  in  his  opinion. 
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In  deiiliDg  with  sucli  rulings  this  court  has  formulated  the  following 
doctrine :  "  The  greatest  reliance  is  placed  on  the  trial  judges  in  re- 
fusing new  trials  in  criminal  causes,  and  it  would  be  an  unwise  restric- 
tion to  hold  that  they  shall  not  take  into  account  their  belief  that  false 
swearing  was  resorted  to  in  order  to  break  a  conviction  and  obtain  a  ^ 
new  trial."  State  vs.  Williams,  38  Ann.  361.  In  that  case  the  trial 
judge  had  refused  to  believe  the  affidavit  of  two  alleged  newly  dis- 
covered witnesses. 

We  tliink  that  the  rule  is  a  safe  and  conservative  landmark,  emi- 
nently conducive  to  a  proper  administration  of  justice  in  criminal  cases, 
and  a  doctrine  which  places  confidence  where  it  belongs  in  the  very 
nature  of  things.  And  we  shall  follow  it  in  all  instances  where  it  does 
not  appear  that  the  discretion  of  the  judge  has  been  exercised  in  an 
arbitrary  or  unjust  manner. 

This  concludes  our  review  of  all  matters  of  complaint  which  were 
pressed  on  appeal,  and  we  feel  confident  that  the  accused  has  had  a  fair 
and  impartial  trial. 

Judgment  affirmed. 


No.  1,206. 
The  State  op  Louisiana  vs.  Gus  Brown. 

This  case  having  been  submitted  without  argument  or  brief  on  either  side,  and  on  examina- 
tion of  the  record  failing  to  diBclose  any  error  to  defendant's  pr«)}ndiee,  Judgment  affirmed. 

APPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  Jefferson. 
Boat,  J. 


Gervais  Ldche,  District  Attorney,  for  the  State,  Appellee. 


W.  L,  Thompson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  There  has  been  no  appearance  in  behalf  of  defend- 
ant before  this  court,  and  tlie  case  has  been  submitted  without  any 
argument,  oral  or  written,  on  behalf  of  eitlier  the  State  or  the  accused. 

We  liave  examined  the  record  and  the  several  bills  of  exception 
therein  contained,  and  deem  it  sufficient  to  say  that  we  have  been  able 
to  discover  no  error  vitiating  the  verdict  and  sentence. 

Judgment  affirmed. 
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No.  1,211. 
The  State  op  Louisiana  ts.  Henry  N.  Frisbie. 

In  m  motioii  for  new  trial  on  the  ground  of  newly  discovered  evidence,  if  the  evidence  be 
newly  discovered,  if  it  be  credible  and  nnsnspicions,  and  if  it  be  material  and  important  in 
the  case,  the  new  trial  should  be  granted. 

APPEAL  from  the  CrimiDal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J. 


John  J.  Finney,  Assistant  District  Attorney  for  the  State,  Appellee. 


i?.  ArmhruBier  and  X.  OWannell  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  defendant,  an  attorney  at  law,  was  prosecuted  and 
convicted  of  embezzliug  money  collected  by  him  for  his  client.  The 
case  rested  on  testimony  to  the  effect  that  having  collected  from  the  Illi- 
nois Central  Railroad  Company  fifty  dollars  in  settlement  of  a  claim 
made  by  his  client,  he  had  falsely  represented  that  he  had  collected  only 
twenty-five  dollars,  and  had  settled  with  her  by  giving  her  twenty 
dollars  and  retaining  five  dollars  as  his  fee,  while  concealing  from  her 
the  receipt  of  the  additional  t\fenty-five  dollars  which  he  retained  and 
converted  to  his  own  use. 

The  essential  point  in  the  case  is  the  fact  of  concealment )  for  if  the 
client  knew  that  he  had  received  fifty  dollars  and  had  accepted  twenty 
dollars  and  consented  to  his  retaining  the  balance,  the  crime  charged 
would  not  have  been  established. 

There  seems  to  have  been  a  conflict  of  evidence  on  the  trial,  but  the 
jury  believed  the  prosecutrix  and  found  the  defendant  guilty. 

A  motion  for  new  trial  was  made,  one  ground  of  which  alone  merits 
consideration,  viz :  That  of  newly  discovered  evidence. 

The  newly  discovered  evidence  relied  on  is  that  of  Mr.  Mann,  the 
ofllcer  of  the  railroad  with  whom  the  settlement  was  made,  who  testified 
that  the  prosecutrix  was  present  in  the  office  at  the  time  the  matter 
of  settlement  was  discussed  and  when  the  agreement  was  reached  to  pay 
fifty  dollars,  and  that  he  thinks  she  could  have  heard  the  conversation  ] 
and  also  the  testimony  of  E.  L.  Simouds,  Esq.,  tlie  attorney  of  the  com- 
pany, who  states  that  he  \va8  called  and  drew  up  the  papers  on  which 
the  settlement  wiis  made;  tliat  he  prepared  a  power  of  att  >ruey  from 
the  prosecutrix  to  Frisbie,  authorizing  him  to  settle  and  receipt  for  the 
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claim;  tl:at  Frisbie  and  tlie  prosecutrix  took  this  power  to  a  notary,  be- 
fore whom  it  was  executed  and  duly  acknowledged  j  tliat  Frisbie 
returned  alone  and  received  and  receipted  for  the  money  j  that  he 
(Simonds)  left  before  Frisbie,  and,  as  he  reached  the  bottom  of  the 
stairs,  saw  the  prosecutrix  seated  tlieir  crying ;  tliat  he  stopped  and  said 
to  her :  "  Jane,  we  have  paid  j'^our  attorney  fifty  dollars  for  you  up- 
stairs." 

This  last  mentioned  fact  is  tlie  onlj'  part  of  the  testimony  which  has 
the  slightest  claim  to  be  considered  as  newly  discovered,  but  this 
is  fully  entitled  to  be  accepted  as  such.  It  was  a  communication 
between  the  witness  and  the  prosecutrix,  out  of  the  presence  of 
the  defendant,  and  could  only  have  been  known  to  the  latter  by 
being  told  to  him,  and  he  swears  that  he  was  not  told  and  did 
not  know  of  it  until  after  the  trial,  and  there  is  no  intimation  to 
the  contrary. 

The  source  from  which  the  testimony  comes  leaves  no  doubt  as 
to  its  truth. 

The  testimony  is  certainly  material,  and  indeed,  important  in  its 
bearing  upon  the  case. 

If  the  prosecutrix  heard  and  understood  the  statement  made  to 
her,  she*  was  informed  of  the  very  fact,  concealment  of  which  by 
Frisbie  .was  the  ground  of  the  charge  made  against  him.  If,  know- 
ing that  he  had  received  fifty  dollars,  she  accepted  twenty  doUare 
in  settlement  and  suffered  him  to  retain  the  balance,  there  was  no 
embezzlement.  It  may  be  that  she  did  not  hear  or  understand  the 
statement;  and  if  she  did,  it  may  be  that  Frisbie  made  a  false 
statement  to  her  and  that  she  believed  him  rather  than  Mr.  Sim- 
ond,  in  which  case  he  might  still  be  guilty.  But  these  are  mat- 
ters to  be  considered  and  determined  by  the  jury. 

Finding  that  the  evidence  is  newly  discovered;  that  it  is  thor- 
oughly credible  and  unsuspicious;  and  that  it  is  material  and  im- 
portant in  the  case,  we  think  the  defendant  is  entitled  to  its 
benefit,  and  that  he  should  have  a  new  trial  in  which  it  may  be 
heard  and  weighed  by  a  jury. 

The  judge  a  quo  may  be  right  in  his  conviction  that  it  could 
not  have  sufficient  weight  to  alter  the  verdict  in  the  case,  but  it 
lies  within  the  province  of  the  jury  to  determine  that  question, 
and  we  do  not  feel  authorized  to  anticipate  their  conclusion. 

It  is,  therefore,  adjudged  and  decreed  that  the  sentence  be  annulled 
and  set  aside,  that  the  new  trial  applied  for  be  granted,  and  the  case  re- 
manded to  the  court  below  to  be  proceeded  with  according  to  law. 


J,  C.  Gihbs,  District  Attorney,  for  the  State,  Appellee. 


Fournet  dc  Pujo  for  Defeiidaiit  and  Appellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  Tlie  accused  appeals  from  an  unqualified  verdict  of 
guilty,  on  a  charge  of  murder,  and  a  sentence  of  death.  His  only 
complaint  is  of  the  rulinj^s  of  the  trial  judj;e  in  re<;ard  to  the 
introduction  of  certivin  testimony  pro  and  con  during  the  progress 
of  the  trial ;  and  to  which  bills  of  exception  were  reserved. 


The  first  bill  of  exceptions  was  reserved  to  the  recepti(m  of  the 
evidence  of  J.  W.  Ooly,  witness  for  the  State,  who  testified  that 
he  was  the  officer  who  arrested  the  accused,  and,  accompanied  by 
the  sheriff,  went  with  him  to  tht*  scene  of  the  homicide ;  that, 
whilst  on  their  w«y  to  the  scene  of  the  homicide,  the  accused  and 
Keed,  the  sheriff,  conversed  about  the  homicide,  the  accused  relat- 
ing to  the  latter  the  circumstances  of  the  killing  of  the  deceased, 
in  his  mother  tongue,  the  French  language,  of  which  he  (witness) 
was  ignorant;  that,  subsequently,  the  import  of  said  conversation 
waa  made  known  to  him  by  Reed,  who  translated  it  into  English; 
that,  when  arrived  at  the  «cene  of  the  homicide  the  accused  made 
a  statement  in  English,  in  regard  to  the  circumstances  of  the  homicide, 
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No.  1,207. 
The  State  of  Louisiana  vs.  Loiis  Demareste.  

1.  In  caMe  a  confr8{iiou  is  made  by  an  acou»efl  to  the  offleor  who  holdtt  hiin  in  custody,  it  is  ad-  |  ^  ]3|^.' 
mlMsible  in  evidence  a^AinMt  him,  if  it  was  freely  and  voluntarily  made,  ami  totally  dia- 

connected  from  anj-  previ<mH  conversation  or  eommuiiication  on  the  subject. 

2.  Proof  of  tlireata  made  against  the  life  of  the  aconsKl  by  the  deceased,  and  coramunicatod 
previous  to  the  homicide,  are  iuadmissible,  unless  a  proper  foundation  is  first  laid  fur  the 
introduction  thereof,  b}'  evidence  of  some  overt,  act,  or  hostile  demonstration  made  by  the 
accused  at  the  time  of  t)ie  fatal  assault  upon  him. 

3.  A  written  declaration  of  an  accused  person  in  the  Eiifslish  laii{^uap;e,  taken  at  a  coroner's 
inquest,  is  admissible  in  evidence,  notwithstanding  his  mother  tongue  is  Franch,  and  he 
had  no  knowle<lge  of  the  English  language,  if,  sentence  by  sentence,  it  was  translated  into 
the  French  language,  in  his  presence  and  hearing  and  by  him  admitted  to  be  understood 
and  correct. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Calcasieu. 
Bead,  J. 
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which  statement  was  free  and  voluntary,  and  without  any  extra- 
neous influence  having  been  exercised  upon  him,  and  altogether 
disconnected  from  tlie  conversation  between  the  accused  and  the 
sheriff,  previously  related. 

His  ground  of  objection  is  that  the  proof  did  not  fully  and  affirma- 
tively show  that  the  conversation  last  related  to  witness  was  dis- 
connected from  that  previously  held  with  the  sheriff  in  the  French 
language. 

Tlie  trial  judge  certified  that  the  two  statements  of  the  accused  were 
"unconnected  and  entire,"  and  free  and  voluntary. 

We  are  satisfied,  from  this  statement,  that  he  correctly  overruled  de- 
fendant's objections. 

II. 

The  second  bill  of  exceptions  was  reserved  to  the  judge's  refusal  to 
permit  defendant's  counsel  to  introduce  any  evidence  of  alleged  previous 
threats  of  the  deceased  against  the  lite  of  the  accused,  duly  communi- 
cated to  him  previous  to  the  homicide.  The  judge  assigns  that  the 
proper  foundation  had  not  been  laid  for  the  introduction  of  such  testi- 
mony; ''that  the  evidence  had  disclosed  no  menace,  and  the  circum- 
stances did  not,  from  their  nature,  afford  any  ground  of  apprehension  of 
danger  to  any  sane  man  —  the  evidence,  explained  by  the  situation,  and 
the  gestures,  proving  the  contrary." 

This  view  of  the  evidence  is  fully  substantiated  by  the  substance  of 
the  statement  made  by  the  accused  as  a  witness  in  his  own  favor,  which 
is  found  incorporated  in  the  bill,  and  which  is  as  follows,  viz : 

"  That,  on  the  morning  of  the  homicide,  he  came  up  with  deceased. 
Deceased  was  in  a  wagon.  He  asked  deceased  why  he  forbade  him  (ac- 
cused) to  go  to  his  motlier-in-law's  house.  Deceased  replied  that  he  did 
not  forbid  him  going  to  his  house,  but  before  he  (accused)  could  go 
there,  he  (deceased)  would  kill  accused,  or  accused  would  him  (de- 
ceased). That  deceased  was  in  a  wagon  and  leaned  over  as  though 
to  get  an  arm,  and  accused  shot,  and,  in  his  anger,  shot  him  the  second 
time,  as  deceased  was  still  moving." 

There  is,  in  this  confession,  not  a  single  circumstance  of  mitigation, 
or  extenuation  of  the  offense.  Instead  of  the  deceased  being  armed  and 
in  'attitude  to  assault  the  accused,  he  appears  to  have  been  unarmed, 
unresisting  and  defenseless.  It  fails  to  disclose  any  semblance  of  self- 
defense,  but  that  the  homicidal  act  was  unprovoked  and  cruel  in  the  ex- 
treme. There  is  no  merit  in  the  exception.  State  vs.  Ford,  37  Ann* 
460;  State  vs.  Jackson,  33  Ann.  1087;  State  vs.  Vines,  34  Ann.  1078. 
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The  next  bill  appertains  to  the  admission  in  evidence,  over  the  objection 
of  the  accused,  of  the  written  statement  of  tlie  latter,  whicli  was  tiilcen 
at  the  coroner's  inqnest.  His  objection  is  tliat  the  declaration  was  made 
in  the  French  language,  and  translated,  and  written  in  English,  and  the 
evidence  adduced  on  the  trial  did  not  affirmatively  sliow  that  tlie  ac- 
cused understood  English. 

The  judge  assigns  as  his  reason  for  overruling  this  objection,  that  it 
appeared  "  from  the  testimony  of  several  witnesses  that  the  statement 
was  read  to  the  accused  in  English,  which  he  professed  to  understand  and 
(the  statement  was  not)  objected  to ;  that,  sentence  by  sentence  (it  was) 
translated  to  him  in  French  (and)  he  recognized  its  correctness." 

We  think  it  clear  that  the  accused  understood  the  statement,  and  that 
it  was  competent,  and  better  evidence  than  the  recolleceion  of  the  by- 
standers. 

Judgment  affinned. 
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State  of  Louisiana  vs.  Louis  Tranchon. 

In  vrimiual  cases  the  Baprome  Court  has  jurisdiction  only  on  questions  of  law.    A  motion 
for  a  new  trial  which  presents  no  question  of  law  will  not  be  considered  by  this  court. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J. 


John  J.  Finney,  Assistant  District  Attorney,  for  the  State,  Appellee. 


J.  H.  Ferguson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

McEneby,  J.  The  defendant  was  indicted  for  the  crime  of  murder, 
found  guilty  and  sentenced,  from  wluch  he  appeals. 

The  only  reason  assigned  for  a  reversal  of  the  judgment  is  the  »  ^'sal 
of  the  lower  court  to  grant  a  new  trial.  The  motion  filed  for  .lew 
trial  alleged: 

1.  "That  the  verdict  of  the  jury  is  contrary  to  the  law  ainl  the 
evidence. 

2.  "  That  the  State  failed  to  prove  malice." 
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Tutoraliip  of  tho  Minor  Hoir  of  Jones. 

There  is  no  question  of  law  presented  in  the  motion.  The  Supreme 
Court  lias  jurisdiction  in  criminal  cases  on  questions  of  law  only.  Art. 
81,  Cons.  1879. 

Judgment  affirmed. 

No.  1,213. 
Tutorship  of  the  Minor  Kate  L.  Jones,  Minor  Heir  of  L.  C.  Jones. 

In  a  coQtoflt  involving  the  eorrectnesa  of  an  account  of  tutorship  the  tost  of  appellate  Juris- 
diction is  in  tho  amount  of  the  fund  to  be  distribut^xl.  and  not  in  the  amount  of  the  matter 
in  dispute.  ' 

Fruits  hanjicing  by  tho  root  on  tho  separate  estate  of  the  hnsband,  at  the  dissolution  of  tlie 
marriage  by  his  death,  fall  in  the  community,  and  are  to  be  equally  divided  between  his 
wife  and  his  heirs.    C.  C.  2407. 

The  shares  accruing  to  the  children  are  subject  to  the  imperfect  usiiftnict  in  favor  of  the 
mother,  who  must  account  for  the  same  at  tho  expiration  of  the  usufi-uct. 


/y  PPEAL  from  the  Third  District  Court,  Parish  of  Lincoln. 
McClendoHy  Special  J. 


A 


F.  J[\  Price  for  Opponent  and  Appellant : 

1.  The  fVuits  hanging  by  the  roots  on  the  lands  belonging  separately  to  either  the  husband  or 
the  wife  at  the  time  of  the  dissolution  of  the  marriage,  are  equally  divided  between  the 
husband  and  the  wife  or  their  heirs.  It  is  the  same  with  respect  to  the  young  of  cattle  yet 
in  gestation,  etc.    Civil  Code,  Art.  2407 ;  9  Ann.  347  and  396 ;  12  Ann.  549 ;  16  Ann.  167, 170. 

2.  All  kinds  of  fruits,  natural,  cultivated  or  civil,  produced  during  the  existence  of  the 
usufruct,  by  the  things  subject  to  it,  belong  to  the  usufructuary.    C.  C.  Art.  544. 

3.  The  father  is,  during  the  man'iage,  administrator  of  the  estate  of  his  mnior  children.  He 
is  accountable  Iwth  for  the  property  and  revenues  of  the  estates,  the  use  of  which  he  ie 
not  entitled  to  bj*  law,  and  for  t)ie  property  only  of  the  estate,  tho  usufVuct  of  which  ths 
law  gives  him,  etc.,  C.  C.  Arts.  221,  223.  540 ;  12  R.  172. 

4.  In  all  cases,  when  the  predeceased  husband  or  wife  shall  have  left  issue  of  the  marriage 
with  the  survivor,  and  shall  not  have  disposed  by  last  will  and  testament  df  his  or  her 
share  in  the  community  property,  the  survivor  shall  hold  a  usufruct  during  hi*  or  her  nat- 
ural life,  so  much  of  the  share  of  the  deceased  In  such  community  property  as  may  be  in- 
herited by  such  issue.  This  usufruct  shall  cease,  however,  whenever  the  sur\'ivor  shsll 
enter  into  a  second  marriage.    C.  C.  Art.  916. 

5.  Tiie  usufructuary  is  the  party  who  enjoys  the  right  of  the  use  of  property,  the  ownership 
of  which  is  vested  in  another. 

6.  This  usufruct  is  an  onerous  charge  or  burden  ui>on  the  property  of  another,  and  must  be 
construed  gtricti  juris.  There  is  no  law  that  gives  to  the  surviving  S|)ouse  the  nsufhict  of 
the  separate  property  belonging  to  the  estate  of  the  deceased  spouse,  heinnl  by  the  issne 
of  the  marriage,  hence  the  separate  property*  must  be  accounted  for,  together  wiib  the 
revenues. 

U,  M.  Graham^  contra. 

1.  The  Supremo  Court  has  appellate  Jurisdiction,  only  when  the  matter  in  dispute,  or  the 
fund  to  be  distributed,  exceeds  two  thousand  dollars.  See  Constitution  of  1879,  Art  81, 
and  amendment  thereto. 
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2.  Usafruct  is  the  right  of  ei\|o}*ing  a  tMng,  the  property  of  which  is  vested  in  another.    C. 
C.  533. 

3.  An  imperfect  osufVuct  is  of  things  wliich  vonld  be  useless  to  the  usufhictary,  if  not  per- 
mitted to  use  or  consame  them;  sach  as  money,  crops,  etc.    C.  C.  534. 

4.  Crops  hanging  by  the  roots,  at  the  time  when  the  nsafract  is  opened,  belong  to  the.usn- 
ftuctaary.    C.  C.  546. 

5.  The  surviving  spouse  is  entitled  to  the  usufruct,  both  of  tlie  community  and  the  separate 
property.    Revised  Statutes,  Sec.  1711 ;  C.  C.  223  to  225  inclusive. 


Motion  to  Dismiss. 

The  opiuion  of  the  court  was  delivered  by 

PocHl^,  J.  This  litigation  involves  a  discussion  of  the  relative  rights 
of  the  surviving  wife  and  child  of  L.  C.  Jones  in  his  succession. 

The  provisional  account  of  tutorship  of  the  minor  was  opposed 
by  the  undertutor  who  urged  numerous  objections  thereto,  with  a  view 
to  an  increase  of  the  account  accruing  to  the  minor. 

By  means  of  a  supplemental  account  the  tutrix  corrected  the  greater 
part  of  the  errors  charged  by  the  undertutor,  and  this  appeal  is  taken 
from  the  judgment  homologating  the  account  as  thus  amended.  It 
brings  up  but  two  points  for  discussion :  the  contested  right  of  the  sur- 
viving widow  to  the  proceeds  of  a  crop  hanging  by  the  roots,  on  lands 
belonging  to  the  community,  and  to  the  separate  estate  of  the  husband, 
at  the  time  of  his  death,  and  her  right  to  a  credit  for  expenses  incurred 
in  the  maintenance  and  education  of  the  minor. 

The  motion  to  dismiss  is  grounded  on  the  contention  that  after  the 
filing  of  the  supplemental  account  by  the  tutrix,  making  corrections 
which  were  accepted  by  the  opponent  by  special  written  a^eement  of 
his  counsel,  the  only  matters  remaining  in  contest  or  dispute  for  judi- 
cial investigation,  did  not  reach  an  amount  equal  to  the  lower  limit  of 
our  jurisdiction.  But  a  reference  to  the  pleadings  shows  that  in  this 
case  the  test  of  jurisdiction  is  not  in  the  matter  in  dispute,  but  must 
be  regulated  by  the  amount  of  the  fund  to  be  distributed. 

The  account  presented  by  the  trutrix  contains  a  statement  of  the  pro- 
ceeds of  the  sale  of  community  and  of  separate  property,  of  other  suc- 
cession and  community  assets,  and  of  the  debts  paid  by  her,  and  it  is, 
therefore,  properly  an  account  of  administration  of  the  succession  and 
of  the  community,  which  she  administered  in  her  capacity  of  natural 
tutrix.  Now  as  the  amount  of  the  fund  which  she  thereby  proposes  to 
distribute  exceeds  the  sum  of  two  thousand  dollars,  this  court  is  vested 
with  jurisdiction  irrespective  of  the  pecuniary  amount  of  the  matter 
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really  in  dispute,  after  the  amendment  of  the  account  of  the  tutrix. 
The  motion  to  dismiss  is  therefore  overruled. 

On  the  Merits. 

It  appears  that  at  the  death  of  Jones,  in  August,  1884,  he  had  in  cul- 
tivation a  crop  of  cotton  and  of  corn  lying  partly  on  lands  belonging  to 
the  community  and  partly  on  lands  belonging  to  himself  separately. 

It  further  appears  that  after  filing  her  account,  \vhich  was  in  Decem- 
ber, 1887,  and  before  the  latter  part  of  September,  1888,  the  tutrix 
contracted  a  second  marriage. 

The  judgment  appealed  from  enforced  the  claim  of  the  widow  and 
tutrix  to  the  ownership  as  usufructuary  of  the  crops  hanging  by  the 
root  both  on  the  separate  and  community  lands. 

As  to  tlie  crops  raised  on  the  community  lands  the  judgment  is  mani- 
festly correct  and  unassailable,  but  it  is  as  clearly  erroneous  in  its  dis- 
position of  the  crops  made  on  the  separate  lands  of  the  deceased. 

Tlie  legislation  which  regulates  the  usufruct  of  the  surviving  spouse 
of  the  shares  accruing  to  liis  or  her  issue  of  the  marriage,  has  no  appU- 
cation  to  tlie  separate  property  of  either  spouse  after  the  dissolution  of 
the  marriage,  either  by  the  death  of  one  of  the  spouses  or  otherwise, 
except  as  to  the  fruits  hanging  by  the  root  as  hereinafter  stated.  No 
more  have  the  provisions  of  Articles  221  and  223  of  our  code,  which  reg- 
ulate the  rights  of  the  parents  touching  the  property  of  their  children, 
during  the marriage,hn,ye  any  bearing  on,  or  reference  to,  the  subject  now 
under  discussion. 

The  rights  of  the  parties  in  this  case  must  be  determined  by  the  pro- 
visions of  Article  2407  of  the  Civil  Code,  which  reads : 

**  The  fruits  hanging  by  the  roots  on  the  lanas  belonging  separatel3^ 
to  either  the  husband  or  the  wife,  at  the  time  of  the  dissolution  of  the 
marriage,  are  equally  divided  between  the  husband  and  the  wife  of 
their  heirs."        •        *        * 

Under  that  law,  the  proceeds  of  the  crop  hanging  by  the  root  in 
August,  1884,  on  the  separate  lands  of  L.  C.  Jones,  after  deducting 
necessary  expenses,  were  to  be  equally  divided  between  the  widow  and 
her  child. 

According  to  the  interpretation  given  to  the  article  in  our  jurispru- 
dence, the  fruits  of  that  crop  fell  into  the  community,  and  the  share 
accruing  to  the  minor  went  into  the  hands  of  the  surviving  partner  in 
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community,  bufc  as  she  did  not  have  the  usufruct  of  the  lands  which 
produced  the  crop,  tlie  half  of  the  proceeds  accruing  to  the  minor  could 
not  and  did  not  become  the  absolute  and  unqualified  property  of  the 
mother.  Wilcox  vs.  Henderson,  9  Ann.  347  -,  Harrel  vs.  Harrel,  12  Ann. 
649  5  Chapman  vs.  Woodward,  16  Ann.  167. 

Now  as  representing  the  share  accruing  to  the  minor  from  the, com- 
munity, the  funds  thus  received  by  the  tutrix  became  subject  to  her 
usufruct.    C.  C.  916. 

As  the  funds  were  useless  to  the  usufructuary  without  expending  the 
same,  the  usufruct  was  of  tlie  imperfect  kind,  and  tlie  obligation  of  the 
usufructuary  was  t-o  accountfor  them  at  the  explication  of  the  usufruct. 
C.  C.  534,  536,  549 ;  Succession  of  Hayes,  33  Ann.  1141. 

It  therefore  follows  that  at  the  date  of  the  second  marriage,  the 
usufruct  of  tliose  funds  in  the  widow  terminated,  and  from  tliat  date 
she  has  become  the  debtor  of  her  minor  child  for  the  half  of  the  nett 
proceeds  of  tlie  crops  aforesaid  which  accrued  to  said  minor,  with  legal 
interest.    Cochran  vs.  Violet,  38  Ann.  525. 

She  must  therefore  be  held  liable  to  account  for  the  same. 

The  credit  of  $750  allowed  to  the  tutrix  by  the  district  judge  for  the 
maintenance  and  education  of  the  minor  is  predicated  on  the  proceed- 
ings of  a  family  meeting  which  empowered  the  tutrix  to  spend  $375  an- 
nually for  the  purposes  herein  stated.  But  there  was  no  proof  that  the 
amount  thus  allowed  was  actually  disbursed  by  the  tutrix,  hence  it  was 
error  to  allow  the  credit  in  the  absence  of  feuch  proof. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  amended 
as  follows : 

By  holding  the  widow  liable  to  account  to  the  minor  for  one-half 
of  the  nett  proceeds  of  the  crop  raised  in  1884  on  the  separate  lands  of 
the  deceased,  with  legal  interest  from  the  date  of  her  second  marriage. 
By  rejecting  the  credit  of  $750  allowed  to  the  tutrix  for  the  maintenance 
and  education  of  the  minor,  with  the  reservation  of  her  right  to  recover 
actual  disbursements  made  by  her  on  that  score. 

And  it  is  now  ordered,  adjudged  and  decreed  that  said  judgment, 
as  thus  amended,  be  affirmed  at  appellee^s  costs  on  appeal. 
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No.  1217. 

John   Caldwell  vs.   Vicksbcrg,  Shreveport  and   Pacific  Rail- 
road Company. 

1.  In  building  a  bridge  at  the  crossing  of  its  track  over  a  public  Htreet,  a  railroad  company 
is  bound  to  construct  it  of  such  material  and  in  such  manner  and  to  maintain  it  in  such 
condition  as  to  make  and  keep  it  safe  for  public  travel ;  and  in  case  of  fault  or  lack  of 
care  in  the  performance  of  such  duties,  it  is  responsible  for  injury  occasioned  thereby  to  a 
traveler. 

2.  While  rarely  finding  occasion  to  increase  verdicts  of  juries  in  this  class  of  cases,  yet. 
having  jurisdiction  and  being  bound  to  pass  on  the  facts  as  well  as  the  law,  we  mast  do 
Justice  when  the  verdict  of  the  jury  has  clearly  failed  to  do  it. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouacliita. 
Richardson,  J. 


C,  J.  &  J.  S.  Boatner  for  Plaintiff  and  Appellant : 

Where  the  injury  is  partly  due  to  the  negligence  of  the  injured  and  partly  by  failure  of  the 
company  to  provide  proper  and  suitable  apparatus,  the  negligence  of  the  iiv|ured  party 
will  not  exonerate  the  company  from  the  con.sequenceA  of  itA  own  default.  Grand  Trunk 
».  R.  Co.  vs.  Cummings,  106  U.  S.  700 ;  Ellis  vs.  R.  R.  Co.,  9.5  N.  Y.  548 ;  Townes  vs.  R.  R. 
Co.,  37  Ann.  832. 

The  Supreme  Court  has  tlie  power,  and  it  is  its  duty  to  disri^gard  the  verdict  of  a  jury  where 
it  is  palpably  erroneous  in  allowing  onlj-  nominal  damages,  and  to  give  judgment  for  the 
amount  it  may  think  will  meet  the  cuds  of  justice.  Sedgwick  on  Damages.  2d  Vol.  661.; 
5th  Ring.  N.  C.  424;  22d  Conn.  74;  19th  Rast.  N.  Y.  461;  13th  L.  110.  and  cases  there 
cit4):l ;  26th  Ann.  313.  33 ;  33d  Ann.  397,  29,  223  ;  34th  Ann.  1107. 


Sftibbs  (£•  Russell  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Penner,  J.  In  December,  1880,  as  the  plaintiff  was  passing  on  horse- 
back over  a  brid*;e  constructed  by  the  defendant  company  at  the  cross- 
ing of  its  railroad  track  over  a  public  street  of-  the  city  of  Shreveport, 
the  foot  of  his  horse  broke  through  one  of  the  planks  of  the  bridge 
causing  the  animal  to  fall,  inflicting  injuries  on  his  rider,  for  which  this 
suit  for  $10,0(X)  damages  is  prosecuted. 

The  suit  was  first  brought  in  Shreveport  and  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  $3000 ;  but  on  appeal  to  this  court,  an  excep- 
tion to  the  jurisdiction  of  the  Shreveport  court  \vas  sustained,  and,  on 
that  ground,  the  judgment  was  reversed.     40  Ann.  753. 

Thereafter  the  present  suit  was  brought  resulting  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  $1000,  fi'om  which  both  parties  appeal. 

It  is  admitted  that  the  defendant  was  bound  to  construct,  and  did 
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(M)iiAti'Uct  Die  bridgo,  aiitl  was  bound  to  build  it  of  hiu*)!  material  and  in 
nninncr,  and  to  maintain  it  in  Hucb  condition  as  to  make  and  keep  it 
safe  for  i)ublic  travel ;  and  that  for  any  fault  or  lack  of  care  in  the  per- 
formance of  these  duties,  it  is  responsible. 

It  is  also  Jidmitted,  in  the  language  of  tlie  brief  of  defendant's  coun- 
sel, tliat,  in  crossing  this  bridge,  plaintiff's  ^* horse  with  one  foot  broke 
through  one  of  the  planks  covering  the  ditch,  and  fell  with  him,  sprain- 
ing his  ankle  and  inflicting  otlier  injuries.'' 

The  preponderance  of  the  evidence  is  very  decided  that  tlie  bridge 
was  constructed  of  inferior  lumber,  of  insufhcient  thickness,  and  in  an 
improper  manner,  and  tliat  the  attention  of  the  defendant  had  been 
called  to  these  defects,  and  that  they  had  been  only  partially  remedied. 

The  fact  that  the  weight  of  a  single  horse  and  rider  was  sufficient  to 
break  through  the  bridge  is  conclusive  evidence  of  its  defectiveness,  and 
t<iken  with  the  i^roof  that  the  plank  was  of  inferior  quality  and  too  thin 
for  tlie  puq)ose,  and  that  defendant  had  been  notified  of  these  defects, 
clearly  establishes  the  fault  of  defendant. 

The  evidence  tliat  the  defendant's  horse  was  a  stumbler  is  not  only 
c(»ntradicted,  but  in  absence  of  the  slightest  proof  that  he  stumbled  on 
this  occasion,  and  in  presence  of  positive  proof  that  his  fall  was  occa- 
sioned by  the  breaking  of  his  foot  through  the  bridge,  it  seems  to  us 
totally  irrele van t . 

The  evidence  clearly  establishes  the  fault  of  defendant;  two  juries 
have  so  found ;  and  we  are  bounil  to  approve  their  finding  in  this  re- 
spect. 

Then  the  only  remaining  question  is  as  to  the  qnantHtn  of  damages. 

The  testimony  sliows  that  plaintiff  was  an  ent^u-p rising  business  m«an, 
engaged  in  multifarious  business,  such  as  the  keepbig  of  a  livery-stable, 
the  management  of  three  iilantations  and  other  oecasional  enterprises, 
such  as  railroad  contractor,  et<'.;  and  that  he  gave  his  personal  super- 
vision to  his  affairs,  leading  a  very  active  and  busy  life,  passing  almost 
his  entire  time,  Jis  he  says,  either  walking  or  on  horseback  in  the  prose- 
cution of  his  business. 

The  horse  fell  ui)on  him  inflicting  severe  injuries,  spraining  botli 
his  ankle  and  his  wrist  and  contusing  his  shoulders  and  chest.  He  was 
confined  to  his  bed  for  several  days,  was  then  compelled  to  walk  on 
crutches  for  a  long  time,  and  has  vver  since  been  compelled  to  use  a 
stick  in  walking. 

The  medical  evidence*  is  that  such  a  sprain  as  liis  ankle  received 
is  more  serious  than  a  broken  bone  and  that  the  jirobability  is  he  will 
never  recover  from  it.     Ilci  is  not  able  to  stiind  continuously  or  to  walk 
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much ;  cannot  mount  his  horse  witliout  using  a  cluiir  or  elevation 
of  some  kind,  and  can  only  ride  short  distances.  The  lack  of  exercise 
and  change  in  his  former  active  habits  have  occasioned  great  increase  of 
flesh,  to  tlie  extent  of  sixty  or  seventy  pounds  since  the  accident. 

Owing  to  his  own  disability,  he  has  been  compelled  to  employ  a  fore- 
man in  his  stable  at  a  considerable  salary,  to  perform  duties  which  he 
was  formerly  able  to  perform  himself. 

He  has  not  been  a  sound  man  since  his  accident.  His  inspired  wrist 
has  not  recovered  its  full  strength;  he  comx)lains  of  internal  pains  re- 
sulting from  the  bodily  contusion ;  his  ankle  pains  him  when  excessively 
used  and  in  sudden  changes  of  weather. 

He  has  been  under  frequent  medical  treatment  ever  since  his  injury* 
and,  though  more  tlmn  two  years  have  elapsed  between  tlie  date  of  the 
injury  and  the  present  trial,  the  evil  effects  of  the  injury  still  continue. 

Some  attempt  is  made  to  show  that  the  permanent  effect  of  the  injury 
is  attributable  to  his  imprudence  in  using  his  ankle  too  soon  in  disregard 
of  his  physician's  advice,  but  this  is  not  established  by  the  testimony. 
He  did  go  out  against  the  advice  of  liis  physician,  but  he  shows  that  his 
business  and  general  health  required  it;  his  exertion  was  slight  and  it 
does  not  appear  that  it  resulted  in  actual  injury. 

We  rarely  find  occfision  to  increase  the  verdict  of  a  jury  in  this  class 
of  cases;  yet,  as  we  recently  said:  "With  all  our  indisposition  to 
increase  verdicts  for  damages  rendered  by  juries,  who  rarely  under- 
estimate them,  yet  it  is  a  mattor  within  our  jurisdiction  on  which  we  are 
bound  to  pass,  and  we  must  d3  justice  when  clearly  satisfied  that 
the  jury  has  failed  to  do  it."  Sullivan  vs.  R.  R.  Co.,  39  Ann.  803. 
Citing  numerous  other  cases. 

We  cannot  avoid  the  conclusion  that  the  present  verdict  does  not  do 
justice.  Considering  the  expenses  and  trouble  incurred  by  the  defend- 
ant for  medical  attendance  and  in  the  necessary  prosecution  of  his  legal 
right,  tlie  sum  allowed  would  leave  him  no  compensation  for  liis  suffer- 
ing and  injury  at  all  commensurate  with  their  serious  character. 

We  think  we  exercise  all  due  caution  and  give  full  weight  to  every 
consideration  in  favor  of  defendant,  in  increasing  the  verdict  t-o  two 
thousand  dollars. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  by  increasing  the  amount  thereof  from  one  thousand, 
to  two  thousand  dollars,  and  that  as  thus  amended  the  same  be 
affirmed,  defendant  to  pay  costs  of  appeal. 

Judgment  amended  by  increasing  amount  from  $1000  to  $2000. 
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No.  1,151. 
Heirs  of  Bi  rney  vs.  John  T.  Ludelinu  et  al. 

1.  That  is  not  a  consent  decreo  which  is  rendered  by  the  court  on  its  own  motion.  ChafTe 
vs.  Ha>njor,  31  Ann.  584 ;  Wooten  vs.  LeBlanc,  32  Ann.  ©92. 

2.  It  is  not  a  good  objection  for  a  defendant  to  urge  against  a  suit  by  an  heir  for  the  recovery 
of  an  interest  in  the  property  thereof  that  his  ancestor's  succession  has  not  been  fully 
administered. 

3.  Nor  is  it  a  good  objection  for  him  to  urge  that  all  the  heirs  have  not  been  Joined. 

4.  In  such  a  suit,  previous  tender  is  not  a  condition  precedent  to  its  institution.  All  that 
equity  requires  is  that  defendant  be  permitted  to  sot  up  his  demands  in  reconvention. 

5.  All  of  the  parties  to  a  sale  are  necessary  parties  to  a  suit  to  annul  it. 

APPEAL  from  the  Fiftli  District  Court,  Parish  of  Ouacliita. 
Bichardaan,  J. 


(7.  J.  dt  J,  8.  Boatner  and  Sl^ne  &  Murphy  for  Plaintiffs  and  Appel- 
lants. 
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Lnlellng  d'  StilJmnn  and  Stuhhs  &  RiisseU  for  Defendants  and  Appel- 
lees. 


I. 
On  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  defendants  request  tliat  the  phiintiffs'  appeal  be 
dismissed  on  the  ground  "  that  the  judgment  appealed  from  was  ren- 
dered at  the  request  and  with  the  consent  of  the  plaintiffs,'^  and  as  jus- 
tifying it,  they  cite  us  to  an  entry  that  appears  in  the  minutes  of  the 
lower  court. 

It  is  as  follows,  viz  :  "  0/i  motion  of  plaintiffs^  counsel  the  judgment 
heretofore  rendered,  dismissing  this  suit,  is  set  aside,  and  the  court  now 
renders  a  judgment  dismissing  the  suit.    See  decree,'*'* 

The  decree  referred  to  is  in  the  following  form,  viz.:  "  In  this  cause  it 
is  ordered  that  the  judgment  rendered  sustaining  the  exceptions  filed  by 
defendants,  with  leave  to  amend,  is  set  aside,  and  it  is  now  ordered,  ad- 
judged and  decreed  that  said  exceptions  be  sustained,  and  plaintiffs'  suit 
dismissed  at  their  cost." 

This  judgment  bears  the  same  date  as  that  of  the  entry  on  the  minutes 
(quoted.    At  the  same  time  the  appeal  was  granted  in  open  court. 

These  facts,  taken  chronologically,  clearly  indicate  that,  while  it  was 
upon  the  motion  of  plaintiffs'  counsel  that  the  judgment  first  rendered 
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was  set  aside,  it  was  upon  the  order  of  the  eourt  that  tlie  suit  was  dis- 
missed. Wootan  vs.  Lebhmo,  82  Ann.  692  j  Chaffe  vs.  Hayner,  31 
Ann.  594. 

The  motion  is  denied. 

II. 

Ox   THE   ^FkHITS 

On  tlie  18th  of  December,  1885,  tliis  suit  was  filed.  The  recitals  of 
the  petition  necessary  to  be  noticed  at  this  stajxe  of  the  jirocoedings  are 
the  following,  viz.: 

Anna  and  Missouri  Hurney,  assist-ed  by  their  husbands,  show  that  they 
are  heirs  at  law  of  K.  W.  Hurney  and  Fredonia  Hurney,  who  died  in  the 
parish  of  Madison  in  ISfJG,  and  who  left,  in  addition  to  themselves,  as 
their  surviving  heirs,  Tilly  >[.,  >[atilda,  Amelia,  and  Mary  Burney,  the 
last  of  whom  died  in  1878  without  issue,  Amelia  having  left  minor 
children  at  her  death,  there  being  six  heiw  in  all. 

Their  mother  was  qualified  and  confirmed  as  natural  tutrix  for  her 
minor  children,  and  K.  H.  Towne  was  qucalified  as  under-tutor ;  and  in 
that  cax>acity  the  surviving  widow  undertook  the  administration  of  the 
succession  of  her  deceased  husband,  the  whole  of  the  property  Inking 
community,  and  which  consisted  of  lands  eml>rac<^d  in  Section  18,  T.  14, 
R.15,  and  Secti<ms  17,  18,  27  and  28  in  T.  15,  R.  U,  =  2,200  acres,  and 
120  acres  in  Section  32,  same  township  and  range.  Also  fraetionai  sec- 
tions 11,  14  and  15,  T.  16,  R.  15  =  1,092.49  acres,  the  whole  of  which 
lands  being  worth,  at  the  date  of  their  father's  (U^ath,  the  sum  of  $45,- 
242  50,  for  the  entire  interest. 

Soon  after  the  death  of  their  m:)ther,  E.  B.  Towne,  under-tutor,  pro- 
voked the  convocation  of  a  family  meeting  to  reconinu*nd  the  ai)point- 
ment  of  another  tutor;  but  that  said  meeting,  when  assembh'd,  axlvised 
tliat  no  tutor  be  appointed,  but  suggested  the  ai»pointment  of 
an  administrator,  in  stead;  and  that  he  be  authorized  to  accept 
a  proposition,  which  had  been  made  by  John  J.  Uariard,  to  receive  in 
payment  of  a  claim  he  preferred  against  their  father's  estate*,  a  sufficient 
part  of  the  plantation  known  as  the  Burney  (old)  Home  place,  at  a  fair 
valuation,  to  liquidate  said  account. 

E.  B.  Towne  became  the  adjudicatee,  at  sheriff's  sale,  made  on  the 
6th  of  Octobt'r,  1866,  under  a  writ  of  seizure  and  sale,  in  cert^iin  execu- 
tory proceedings  entitled  Frank  C>.  Woodman  vs.  ,Janu»s  Tickel,  execu- 
tor of  0.  0.  Woodman,  of  Sections  11  and  15,  being  a  part  of  the  prop- 
erty above  descriU'd,  and  situated  nearly  opposite  tlie  city  of  Vicks- 
burg.  Miss.,  at  the  easteni  terminus  of  wluit  was  then  known  ah  the 
North  Louisiana  and  Texas  railway,  for  the  ostensible  price  of$l,(HK). 
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E.  B.  Towiie  qualified  as  admiuistrator  ou  tlio.  19tliof  December,  1866, 
and  fiirnislied  bond,  predicated  ui)on  tlic  inventory  Airs.  Burney  bad 
previously  taken. 

On  tbe  20th  of  February,  1867,  E.  H.  Towne,  as  administrator  of  the 
estate  of  R.  W.  Burney,  transferred  to  James  J.  Garrard,  by  an  act 
under  private*  signature,  an  undivided  half  interest  in  Sections  11  and  15, 
T.  16,  R.  15,  equal  to  about  364  as.,  for  a  price  of  about  $50  per  acre, 
and  agpH'^gating  .f  18,200,  consisting  in  "  a  giving  in  i)ayment  to  tbe 
extent  of  any  ind<»btedness  due  said  Garrard,  either  iudi\ddually,  or  as 
tlie  member  of  any  firm,  by  R.  \V.  Burney,  or  his  estate,  and  the  balance 
of  siiid  purchase  i>rice  at  said  rate,  to  be  paid  to  said  Towne  within 
twelve  months  from  that  date." 

On  the  25th  of  November,  1868,  J.  J.  Garrard  conveyed  his  interest  to 
Mrs.  L.  V.  S.  Anu^s. 

In  the  year  1868,  E.  B.  Towne  caused  a  survey  to  be  nnxde  of  Sections 
11,  14  and  15,  T.  16,  R.  15,  and  the  same  to  be  laid  off  into  town  lots, 
with  streets  and  sipiares. 

On  the  1st  of  May,  1869,  in  <'ousideration  of  $1,000  and  the  promise  to 
establisli  a  railway  terminus  thereon,  E.  B.  Towne  conveyed  to  John 
T.  Ludeling  his  one-half  interest  in  the  railroad  square;  the  town  lots 
designated  by  odd  numbers;  the  right  of  way  through  Section  15;  the 
undivided  portion  of  Section  15  not  laid  off  into  town  lots  and  squares, 
and,  referring  to  same  as  being  the  land  actpiired  by  him  at  slierift*'8  side 
under  tlie  executory  proceedings  named,  and  said  sale  by  Towne  to 
Ludi^ing  was  nmde  in  pursuance  of  an  agreenu>nt  previously  entered 
into  between  them  and  Mrs.  L.  V.  S.  Ames. 

On  tlie  13th  of  May,  1869,  E.  B.  Towne,  in  his  capacity  of  administra 
tor  of  the  estate  of  R.  W.  Burney,  presented  a  petition  to  the  probate 
court,  repres'enting  that  *'  the  succession  was  embarrassed  with  debt, 
which  it  was  impossible  to  pay  without  a  sale  of  real  estate.  That  J.  J. 
(Jarrard  &  Co.,  claiming  to  be  large  creditors  of  the  estate,  for  a  sum  of 
over  $20,000,  had  submitted  a  proposition  to  the  rei)resentative  of  the 
t'state,  offering  ti»  take  land  from  the  estate  in  payment,  at  a  fair  price. 

**Thata  family  meeting  calbvl  to  consult  upon  the  interest  of  the 
minor  children  of  said  R.  \V.  Barney,  advised  the  acceptance  of  the 
jiroposition  ;  and  the  proceedings  of  sai<l  family  meeting  had  been  duly 
homologated  on  the  30th  of  November,  1^66.''  Petitioner  suggested  and 
recommended  the  sale  of  Sections  11,  14  and  15  in  T.  16,  R.  15,  to  pay 
said  debt,  and  prayed  for  and  obtained  an  order  for  the  sale  accordingly, 
same  having  be<'n  signed  by  the  district  judge  ;  said  E.  B.  Towne,  acting 
as  tlie  parish  judge,  at  the  time,  having  recused  himself;  and,  under 
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this  order,  a  writ  of  sale  issued  under  which  said  property  was  adver- 
tised and  sold  on  the  24th  of  June,  1869,  and  adju<iicated  to  John  T. 
Ludeling  for  the  ostensible  sum  of  $18,054  60,  and  aproces  verbal  of  sale 
was  executed  and  recorded. 

"In  so  far  as  it  was  alleged  jin  said  petition  that  tliere  was  necessity  for 
the  sale  of  property  to  pay  debts,  and  that  the  proceeding  was  sanc- 
tioned by  a  iaraily  meeting,  same  was  false  and  fraudulent ;  because  the 
object  of  same  was  to  cover  patent  and  radical  nullities  existing  in  the 
titles,  by  w^hich  the  said  Ludeling  and  others  held,  and  claimed  to  own 
the  said  property  j  and  in  order  to  carry  out  a  previous  agi-eemeut  in 
reference  to  the  acquisition  of  same,  and  the  division  thereof  j  and  that, 
if  same  had  been  sold  upon  its  merits,  it  would  have  realized  four  times 
in  actual  cash  the  amounts  pretended  to  have  been  paid,  and  said  pro- 
ceedings and  sale  \V^ere  a  fraud  upon  the  law,  and  the  x>rostitution  of  the 
forms  of  law,  to  carry  out  an  illegal  agreement,"  etc. 

On  the  9th  of  November,  1870,  John  T,  Ludeling  caused  to  be  filed  in 
the  recorder's  office  in  Madison  parish  a  map,  showing  the.  part  of 
the  land  that  had  been  laid  off  in  lots  and  squares,  and  in  which 
he  called  same  the  town  of  Delta,  and  designated  the  interests  tlierein 
of  himself  and  associates,  as  well  as  the  interest  of  E.  B.  Towne  and 
Mrs.  L.  V.  S.  Ames. 

In  an  act  executed  by  John  T.  Ludeling  before  the  recorder  of  Madison 
parish,  he  declared  that  the  following  named  persons  are  his  associates, 
and  interested  with  himself  in  said  prbperties,  viz:  Wm.  R.  Gordon, 
Frank  P.  Stubbs,  John  W.  Klein,  George  C.  Waddell,  John  Ray,  W.  J. 
Q.  Baker,  Oaks  Ames,  Joseph  F.  McGuire  and  Henry  M.  Bry,  who 
joined  said  Ludeling  in  said  act,  and  in  which  act  was  declared  the 
respective  shares,  or  interests  of  each  in  the  whole  of.  said  property, 
and  which  are  in  the  possession  of  said  persons  respectively  —  a  tabular 
stat<ement  of  which  is  annexed. 

It  is  charged  that  "  said  pretended  succession  sale  was  made  for  the 
purpose  of  consummating  the  previously  formed  agreement,  wliereby 
the  aforesaid  parties  divided  petitioner's  property  among  themselves," 
E.  B,  Towne  claiming  one-fourth,  Mrs.  L.  V.  S.  Ames  one-fourth,  and 
Ludeling  and  his  associates  one-half,  "without  any  consideration  what- 
ever." 

Said  parties  have  sold  portions  of  said  property  and  received  therefor 
$49,822  72,  besides  large  donations  therefrom  to  the  N.  L.  &  T.  R.  R. 
Co.,  worth  $10,000  in  addition. 

"  Now  youi-  petitioners  show  that  all  the  aforesaid  transactions  were 
the  attempted  consummation  of  a.  fraudulent  scheme,  devised  by  said 
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E.  B.  Towne,  the  said  J.  J.  Garrard  and  his  assigns,  and  tlie  said  John 
T.  Liideling  and  his  associates  *  *  to  acquire  the  aforesaid  valuable 
property  of  tlie  estate  of  R.  W.  Bniney  and  Mrs.  Fredonia  Bruney,  with- 
out paj'ing  any  price  therefor." 

Under  suitable  allegations  each  and  every  one  of  the  various  sales, 
alienations  and  judicial  proceedings  are  charged  to  have  been  illegal, 
without  price,  or  consideration,  and  absolutely  null,  and  the  parties 
bound  in  soUdo  as  co- tresspassers  ^^for  tM  restitution  of  the  proceeds  thus 
received  by  each  one  of  them,  with  five  per  cent  per  annum  interest  from 
the  date  of  the  respective  sales  and  donations,  as  sliown  by  tlie  abstract 
of  sales  filed  herewith." 

F.  P.  Stubbs,  John  T.  Ludeling,  Mrs.  Kate  E.  Gordon,  administratrix 
of  the  estate  of  W.  R.  Gordon,  deceased,  and  F.  P.  Stubbs,  administrator 
of  the  succession  of  Henry  M.  Bry,  deceased,  were  alone  cited  by  the  two 
plaintiffs  who  claim  two  undivided  fift/ts  of  the  sums  of  money  received, 
and  of  the  lands  remaining  unsold,  and  their  prayer  conforms  thereto. 

Without  pleadiug  to  the  merits,  the  defendants,  Katie  E.  Whitted, 
w^  Gordon,  and  John  T.  Ludeling,  filed  exceptions  in  limine,  in  sub- 
stance as  follows,  viz : 

1.  That  all  the  necessary  parties  have  not  been  cited,  viz:  The  par- 
ties to  the  various  sales,  and  proceedings  attacked,  enumerating  them  j 
and  that  they  are  indispensable  parties  to  the  suit. 

2.  That  the  demands  of  plaintiffs'  petition  are  inconsistent — they 
sue  to  have  the  several  sales  and  tR'ts  declared  null  and  void,  and  also 
for  a  part  of  the  i>rice  thereof;  and  they  require  plaintiffs  to  elect  which 
demand  they  will  pursue. 

S.  That  the  jHJtition  shows  that  there  was  an  open  and  incompleted 
administration  of  the  estate  of  R.  W.  Burney,  and  that  there  were  debts 
against  the  said  succession  and  it  is  unaccepted  by  them. 

That  no  tender  or  offer  to  return  the  price  of  sales  has  been  made. 

They  pray  that  suit  lie  dismissed. 

F.  P.  Stubbs,  individnally,  and  as  administrator  of  the  succession  of 
of  H.  M.  Bry,  likewise  excepts  on  the  following  grounds: 

1.  That  plaintiffs  are  without  any  right  or  authority  to  sue  or  stand  in 
judgment,  they  claiming  as  part  of  the  heirs  of  R.  W.  Burney,  without 
alleging  that  the  succession  is  closed,  or  that  they  have  unconditionally 
a<*cei)ted  his  succession ;  and  there  has  been  no  settlement,  and  plain- 
tiffs' interest  is  not  yet  ascertainable,  and  their  action  is  premature. 

2.  That  as  a  condition  precedent  to  their  right  to  bring  this  suit 
a  tender  of  the  amount  of  }?18,0(X),  paid  by  Ludeling  at  succession  sale 
should  have  been  made. 


<>32  SUlMiEME  COUllT  OP  LOUISIANA. 

HiMi-s  «f  Buniry  vs.  Liidelin;;  et  al. 

Third  i\in\  ftnirtli  exceptions  are  quite  similar  to  exceptions  1  and  2, 
urged  by  the  other  defendants. 

II. 

For  tl»e  purposes  of  tliis  trial,  these  exceptions  may  he  considered  to- 
gether. 

They  must  ^e  considered  each  with  reference  to  the  statement  of  facts 
we  have  taken  pains  to  collate  from  the  elaborate  petition  of  tlie 
plaintiffs. 

1.  Of  the  objection  that  the  two  plaintiffs  cannot  sue  for  an  undivided 
two-flfths  interest  in  the  property,  without  citing  their  co-heirs.  This 
proposition  is  not  supported  by  authority.  JW  Ann.  .586,  Glasscock  vs. 
Clark;  U  Ann.,  Carroll  vs.  Scherer ;  5  La.  480;  40  8.  472;  3  La.  i:^;  2 
La.  300. 

2.  The  fact  of  the  succession  of  the  jdaintilf' s  father  and  mother  not 
having  been  fully  administered,  and  the  shares  of  the  heirs  ascertiiined 
and  liqiudated,  is  no  ground  of  exception.  This  is  not  an  open  cpie^stion. 
32  Ann.  849,  Tugwell  vs.  Tugwcll;  33  Ann.  585,  Glasscock  vs  Clark. 

This  suit  is  itself  an  unconditicmal  acceptance  thereof. 

3.  In  quit«  a  similar  case  this  court  said  of  a  like  exception  zis  to  the 
want  of  a  tender  as  a  condition  precedent  to  the  institution  of  suit.  "In 
a  suit  by  the  heirs  for  the  recovery  of  property  thus  bought  by  the  ad- 
ministrator, the  tender  of  tlie  price  of  sale,  is  not  necessary  as  a  condi- 
tion precedent. 

"  All  that  equity  requires  in  such  cases  is  to  ])ermit  the  administrat<»r 
to  claim  the  amount  in  reconvention.''  33  Ann.  744,  Heirs  of  Wood  vs. 
Nicholls. 

This  case  presents  many  quite  similar,  if  not  exactly  like  features,  and 
Ave  regard  that  doctiine  applicable  here. 

It  would  not  be  equitable  to  alk»w  plaint iti's  to  recover  the  property  of 
their  ancestors  without  making  restitution  of  their  proportionate  share 
of  whatever  sum  of  money  may  have  been  actually  realized  from  it-* 
sale  and  applied  to  the  payment  of  the  debts  of  the  deceased.  30  Ann. 
891,  Sharkey  vs.  Bankston;  21  Ann.  385,  Connell  a's.  Well ;  23  Ann. 
354-540. 

On  the  other  grounds  of  excepti()n  we  agree  with  the  district  judge. 
The  i)arties  to  the  sales  sought  to  be  annulled  should  have  been  made 
parties  to  the  suit  in  (n'd<a*  that  the  relief  demanded  be  available.  10  K. 
387,  Hyde  vs.  Craddock;  32  Ann.  106,  Stockmeyer  vs.  Winder;  :{2  Ann. 
92,  Fickel  vs.  Guinaiilt;  27  Ann.  365,  Succession  of  Kicard. 

We  are  likewise  of  the  opinion  that  the  defendants  had  the  light  to 
require   the   plaintiffs   to  elect   which   of   their   demands  they   would 
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I)ur8iie —  tliat  for  th(^  recovery  of  tlie  proj)erty,  or  the  price.  The  judg- 
ment appealed  from  is  therefore  aunulled,  avoided  and  reversed,  and  it 
is  now  ordered  that  tliis  cause  be  remanded,  and  rein8tate<l  for  further 
l)roceeding8  in  conformity  lierewitli,  and  that  tlie  defendants  pay  cost  of 

api>ejil. 

Ox  Ar PLICATION  FOR  Reiiearixc;. 

W ATKINS,  .r.  Tlie  phiintilfs,  as  two  of  tlie  live  heirs  of  K.  W.  Burncy, 
deceased,  chiiiii  two  undivided  liftlis  of  certain  lands  now  in  possession 
of  the  defendants,  and  two-fifths  of  the  proceeds  of  others,  wliidi  they 
liave  already  disposed  of. 

Of  M')0()  acres,  alleged  to  belong  to  the  succession  of  their  ancestor, 
only  about  l(KK)  are  involved  in  this  suit,  and  they  are  situated  in  frac- 
tional secti<»ns  eleven,  fourteen  and  fifteen,  of  township  J 6,  range  IT). 

Under  certain  exe<'Utory  i^roceedings  against  the  succession  of  O.  O. 
Woodman,  one  K.  15.  Towne  became  the  i)urchaser  of  fractional  sections 
eleven  and  fifteen.  He  subsequently  conveyed  to  one  J.  J.  Garrard, 
one-half  interest,  and  he  conveyed  it  to  Mrs.  L.  V.  S.  Ames.  Aftcn-- 
wards,  Towne  conveyed  to  John  T.  Ludeling  his  renniining  one-half  in- 
terest—  the  whole  of  the  three  fractional  lots  having  l)een,  in  the  mean- 
while, divided  into  town  lots  and  s([uares. 

Acting  as  the  administrator  of  the  succession  of  Hnrney,  Towne,  sub- 
se<[iiently  caused  the  whole  of  this  projierty  to  be  atlvertisi'.d  and  sold, 
and  at  the  sale  it  was  adjudicated  to  J.  T.  Ludeling. 

It  thus  appears,  that  there  is  in  J.  T.  Ludeling  an  outstiinding  title  to 
one-half  of  fractional  sections  eleven  and  fifteen,  derived  from  E.  H. 
Towne;  and  an  outstanding  title  to  the  other  one-half  in  Mrs.  Ames,  de- 
rived frouiTowne^Towne  haying  deiived  the  whole  from  O.  O.  Wood- 
man V  succession. 

Hy  certain  successiiui  proceedings,  subsequent  in  date;  to  all  the  sides 
just  enumerated,  Ludeling  acquired  a  title  tVom  Hiuney's  estate,  to  the 
three  fractitmal  sections  named. 

Neither  Towne,  (Jarrard,  nor  Mrs.  Ames  make  any  pretensions  to  sec- 
tion fourteen  under  the  conveyances  named. 

Ludeling,  nor  his  associat(\s,  were  parties  to  the  sherilf's  sale  to  Towne, 
nor  to  Towne's  sale  to  Garrard,  nor  to  Garrard's  sale  to  Aimes.  Neither 
of  the  latter  were  parties  to  the  probate*  sale  to  Ludeling,  eo  nomine. 

In  this  suit,  mother  Garrard,  Towne  personally,  or  as  administrator, 
Mrs.  Ames,  ntn*  numy  of  i^udeling's  associate's,  are  cited,  or  mad(^  par- 
ties to  this  suit;  and  all  these  p:irti<'s  are  parties  to  the  titles  enumer- 
ated. 

The  plaintiffs  charge  that  "  said  pH'tended  succession  snl«)   was  made 
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for  the  purpose  of  consummating  a  previously  formed  agr^emint^ 
whereby  tlie  aforesaid  parties  divided  petitioner's  property  among  them- 
selves—  E.  B.  Towne  claiming  one-fourth,  Mrs.  L.  V.  S.  Ames  one- 
'ourth,  and  Ludeling  and  associates  one-half,  without  any  consideration 
whatever." 

They  further  allege  that  "  all  of  the  aforesaid  transactions  were  the 
attempted  consummation  of  a  fraudulent  scheme,  devised  by  said  E.  B. 
Towne,  the  said  J.  J.  Garrard  and  his  assigns,  and  the  said  John  T. 
Ludeling  and  his  associates,  to  acquire  the  aforesaid  valuable  property 
of  the  estate  of  R.  W.  Bumey,  without  paying  any  price  therefor." 

The  prayer  of  their  petition  is  "  that  on  final  hearing  hereof,  all  of  the 
proceedings  hereinbefore  set  forth,  to  wit:  the  several  purchases  by 
Towne,  J.  J.  Garrard,  and  J.  T.  Ludeling,  be  decreed  absolute  nullities, 
in  so  far  as  same  purport  to  divest  the  title  of  the  estate  of  R.  W.  Bur- 
ney,  to  the  aforesaid  property;  and  your  i)etitioners  decreed  owners  of 
two-fifths  interest  in  such  of  said  properties  as  now  stand  in  the  names 
of  the  said  defendants." 

How  can  we  examine  into,  and  decide  the  effect  of  the  alleged  agree- 
ment made  and  entered  into,  between  Towne,  Garrard  and  Ludeling, 
in  the  absence  of  two  of  these  parties  thereto  f  How  can  we  examine 
iito,  and  pass  upon  the  alleged  fraudulent  scheme  entered  into,  by  and 
between  Towne,  Garrard,  Mrs.  Aimes  and  Ludeling  and  his  several 
associiitep,  in  the  absence  of  all  the  parties,  save  two  of  them  ? 

How  can  we  determine  the  responsibility  of  the  parties  before  tlie 
court,  for  the  proceeds  of  that  part  of  the  property  that  has  been  dis- 
l>o8ed  of,  or  the  validity  rel  non  of  tlie  titles  to  the  portion  now  in  their 
possession,  without  going  into  the  question  of  tlie  validity  of  the  title  of 
O.  0.  Woodman's  succession,  as  contra-distinguished  from  that  of  R.  W. 
Burney  J  and  without  de term iuing  the  validity  of  the  probate  sale  to 
Ludeling  ? 

It  is  elementary  that  every  party  who  may  be  affected  by  a  decree 
must  be  made  a  party  to  a  suit,  because  no  one  should  be  condemned 
without  a  hearing. 

This  principle  is  sanctioned  in  numerous  decisions  of  tliis  court. 

The  opinion  of  our  predecessors  in  Hyde  vs.  Craddock,  10  R.  3S7, 
cited  in  our  opinion — was  based  upon  allegations  similar  to  those  we 
have  quoted  from  plaintiffs'  petition. 

In  that  case,  the  court  said  :  ^*  The  object  of  this  action  being  to  an- 
nul! and  set  aside  all  the  different  conveyances  which  stand  in  the  way 
of  the  plaintiffs'  rights  in  their  debtor's  property,  it  is  obvious  that  the 
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annulling  of  Craddock's  title  alone,  would  not,  so  long  as  the  other  sales 
should  be  permitted  to  have  effect,  attain  the  ends  of  the  plaintiffs.  *     * 

'*  We  think  that,  under  the  allegations  and  prayer  of  the  petition,  all 
the  intermediate  vendors  of  the  property  should  have  been  made  parties 
to  the  suit.  «  *  «  Fraud  is  alleged  against  them,  as  being  in  collu- 
sion with  the  debtor — must  they  not  have  an  opportunity  of  rebutting 
these  allegations? 

**They  are  treated  as  a  gang  of  conspirators,  whose  object  intrai.s- 
ferriug  the  property  from  one  to  another,  was  to  defraud  the  plaintiffs — 
shall  they  be  declared  to  be  so,  without  being  allowed  to  deny  the 
charge,  and  to  show,  not  only  the  falsity  of  the  allegation,  but,  also,  the 
nature,  legality  and  legitimacy  of  the  transaction  f 

"  Shall  they  be  condemned  without  a  hearing f    Certainly  not." 

That  is  precisely  the  state  of  facts  we  have  to  deal  with  in  this  case. 

Counsel,  in  their  brief,  states  that  if  defendants  stood  on  the  titles 
they  acquired  from  Towne,  and  by  him  from  the  Woodman  sale,  "  and 
had  we,  in  the  assertion  of  our  rights,  found  it  necessary  to  attack  the 
validitj'  of  these  two  conveyances,  we  would  have  been  obliged  to  make 
the  parties  in  interest,  parties  to  the  suit. 

"  If  likewise,  Mrs.  Aimes  had  rested  her  title  on  tlie  sale  from  Towne 
to  Garrard,  and  from  the  latter  to  her,  and  had  we  assailed  them  as 
being  an  illegal  divestiture  of  our  title,  the  parties  thereto  would  have 
iH'en  interested  in  maintaining  the  same,  and,  therefore,  necessary  par- 
ties to  the  suit.  But,  according  to  our  allegations,  which  are  not  denied, 
these  trinsactions  do  not  even  purport  to  divest  our  title,  but  are  abso- 
lute nullities,  on  the  face  of  the  papers. 

"  The  succession  sale  is  the  only  divestiture  of  our  title,  and  it  is  the 
nullity  of  this,  only,  which  is  necessary  to  be  decreed  in  granting  us  the 
ivlief  prayed  for.  In  so  far  as  the  other  transactions  are  asked  to  be 
decreed  null,  the  prayer  is  useless. 

"  The  allegations  and  prayer  substantially  avsk  that  the  court  treat 
them  as  absolute  nullities,  in  reaching  the  nullity  of  the  only  transac- 
tion by  which  the  plaintiffs  are  injured." 

But  we  must,  for  the  purposes  of  defendants'  exceptions,  take  the 
plaintiff  ^s  allegations  and  prayer  as  they  are  quoted  above  j  and  so  tak- 
ing them,  we  must  recognize  the  rights  of  the  defendants  to  set  up  in 
tlieir  answer,  when  it  is  filed,  the  reality  and  validity  of  any  one,  or  all 
of  the  titles  enumerated.  We  are  not  warranted  in  assuming  that  an^' 
one  of  them  are  absolute  nullities,  simply  because  it  is  so  averred.  It  is 
true  that  these  averments  are  not  denied,  but  the  dcf^'udants  have  not 
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Iweii  called  on,  as  yet,  to  answer ;  and  when  they  do  answer,  it  is  quite 
likely  they  will  <leny  them  all. 

In  passiufr  upon  this  motion  we  mnst  anticipate  the  joinder  of  issue, 
by  the  defendants,  on  the  plaintiffs'  averments,  and  decide  whether  the 
issues  thus  presented  could  be  determined  with  the  parties  before  the 
court. 

This  is  a  petitory  action,  coupled  with  one  for  the  reveudication  of  the 
real  property  in  controversy.  Its  solution  will  depend  upon  the  proof 
of  the  simulation,  or  reality  of  the  contnwts,  and  sales  under  considera- 
tion. How  can  that  be  done  without  the  parties  who  executed  them, 
and  through  whom  the  property  passed  to  the  parties  defendant  ? 

We  have  made  a  careful  examination  of  the  authorities  bearing  upon 
this  (|uestion,  and  ]»ave  collect<»d  the  following  as  pertinent: 

In  Vandine  vs.  Ehrman  &  Lecanu,  26  Ann.  38H,  the  court  said : 

"  The  object  of  this  suit  is  to  set  aside,  as  simulated  and  fraudulent,  a 
Kjile  of  certain  iiroiH'rty  ♦  «  ♦  and,  ag  the  petition  discloses  other 
parties  in  interest,  besides  those  who  are  made  defendants,  who  were 
not  made  parties,  we  think  the  exceptions  of  the  defendants  should  have 
been  sustained.'' 

In  Succession  of  Rii'ard,  27  Ann.  335,  it  was  said: 

*'  It  would  Im»  improper  to  decide  anything  in  regard  to  tlie  title  to 
this  property     *     *     as  the  vendee  is  not  before  the  court." 

In  Zimmerman  vs.  Fitch,  28  Ann.  454,  it  was  held  to  be  clear  "  that 
the  plaintiff  does  not  occupy  a  position  which  enables  her  to  institute 
this  suit.  *  ♦  The  alleged  fraudulent  vendor,  or  transferor,  •  *  is 
not  made  a  party."" 

In  Miltenberger  vs.  Weem's  Heirs,  :U  Ann.  259,  the  coiut  decided  that 
*'  not  only  the  holders  of  the  title,  but  the  debtors  are  necessiiry  pjuties 
to  a  revocat<ny  action." 

In  Johnson  vs.  Mayer,  3.'>  Ann.  12iK^,  it  was  said  that  au  exception  of 
misjoinder  '*  was  manifestly  not  well  taken  so  far  as  Mrs.  Mayer,  the 
vendor,  was  concerned.  Slie  was  necessarily  joined  with  the  vendor,  as 
defendant.'' 

in  Fecel,  Achnlni.strator,  vs.  (iuinault,  lV2  Ann.  93.,  this  language  was 
employed,  viz.: 

'*  We  may  as  well  eliminate  here  one  branch  of  this  case,  to- wit :  that 
n-hitivc  to  till'  sale  from  raragean  to  Hodi.  ♦  *  Fa nigeau,  the  ven- 
dor, has  not  Ihm'U  made  a  party  to  this  suit,  and  we  cannot,  in  hisah- 
sence,  pass  upon  its  validity.-' 

In  Stockmeyer  vs.  VVidner,  :fci  Ann.  lOH,  the  court  reiterat4*d  the  sjuiie 
]>rinciple,  saying : 
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"  Wo  tbiiik  it  is  necessary  to  have  Jacob  Widiier  as  a  party ;  and  that 
the  rescission  of  the  transaction  with  liini  was  a  necessary  incident  to 
the  enforcement  of  plaintiff's  demands  a^^ainst  Daniel  Widner.  That, 
while  the  transaction  with  Jacob  remained  unrevoked,  no  enforceni<*nt 
could  be  had  of  the  note  by,  and  for  the  plaintiffs." 

We  have  collated  the  foregoing  as  illustrating  what  was  the  jurispru- 
dence on  this  question,  as  established  by  our  predecessors,  and  for  the 
purpose  of  showing  that  our  opinion,  i)resently  uiuh'r  review,  is  con- 
sonant therewith. 

The  same  doctrine  has  been  announced  by  us,  in  at  h^ast  two 
well  considered  cases  which  have  been  decided  since  tliis  motion  was 
filed.     • 

In  Block  vs.  Bordelon,  liS  Ann.  69i),  we  said  on  this  (juestion  : 

**  That  all  parties  in  interest  should  l)e  joined  in  a  suit,  and  made 
parties  thereto,  when  that  interest  was  directly  involved,  w(»uhl  seem 
axiomatic.  Esjiecially  would  we  be  impressed  with  the  truth  of  this 
proposition,  in  a  case  wliere  it  was  charged  that  a  contract  to  wliich 
tliere  were  two  or  more  parties,  was  null  becaiLse  they  were  guilty  of 
fraud  in  making  it.  It  would  seem  highly  unjust,  if  not  impossible,  to 
investigate?  and  determine  the  fraud  charged,  and  even  to  annul  the  con- 
tract—  the  subject  of  it  —  when  only  0!ie  of  the  alleged  wrong-doers 
was  before  the  court,  and  the  other  not  heard  at  all,  and  no  opportunity 
given  him  to  be  heard.  So  far  from  this  seeming  reciuirenuuit  being  ob- 
served in  the  case  before  us,  we  find  that  those  who  are  not  charged  as 
participants  in  the  fraud  complained  of,  and  in  no  light  to  be  viewed 
other  than  mere  innocent  benificiaries  of  the  same,  are  alone  sued, 
whilst  the  one  who  is  accused  of  planning  and  consummating  the  fraud, 
and  inaugurated  and  conducted  the  proceedings  by  which  the  purpose 
was  accomplishes!,  is  left  entirely  of  the  case,  neither  sued  nor  cited." 

In  the  more  recent  case  of  Trounstine  vs.  Ware  &  Munn,J39  Ann.  942, 
we  employed  this  language,  viz.: 

"The  effect  of  the  judgment  *  *  dissolving  plaintiff's  attachment, 
and  dismissing  their  suit  a«  to  Munn,  was  to  discharge  him  from  the 
suit,  and  to  eliminate  therefrom  the  (juestion  of  simulation  rel  non,  as 
this  issue  could  not  be  tried  with  Ware,  alone.  Munn  was  a  necessary 
party  to  the  suit,  in  this  respect." 

In  view  of  these  authorities  we  think  the  various  parties  to  the  sales 
and  contracts  enumerated  should  be  cited  and  made  parties  defendant, 
liec^nse,  in  their  absence,  no  decree  could  be  rendered  affecting  tluMu. 

On  the  other  branch  of  the  case,  the  contention  and  exception  of  the 
defendants  are  that  the   demands   of   tlie  plaintiffs  are   inconsistent, 
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in  tliat  they  sue  to  have  the  several  sales  and  acts  annulled,  and  for  a 
part  of  the  price  thereof,  and  they  should  be  required  to  elect  which  de- 
mand they  |will  pursue.  Our  opinion  required  them  to  make  an  elec- 
tion. In  their  petition  the  plaintiflfe  concede  that  defendants  have  dis- 
posed of  parts  of  the  land  they  claim,  to  other  persons,  who  bought  in 
good  faith,  and  have  thus  placed  them  beyond  their  reach,  and  hence 
they  demand  of  them  two-fifths  of  the  proceeds  thereof.  If  their  alle- 
gations be  true,  they  certainly  have  stated  a  cause  of  action,  which 
would  be  good  in  a  separate  suit  j  and,  under  the  settled  jurisprudence 
in  reference  to  alternative  pleading,  they  have  a  standing  in  court  for 
the  price  of  such  portions  of  the  land  as  have  been  placed  beyond  their 
reach,  as  admitted  in  their  petition. 

Winter  vs.  Zacharie,  6  R.  467,  was  a  suit  in  which  plaintiff  claimed  land 
and  slaves,  $15,000  a  year  as  the  revenues  thereof,  and  "$10,000  as 
damages  for  illegally,  and  forcibly  taking  possession  of  his  property." 

To  this  suit  the  defendant  tendered  an  exception  to  tlie  effect  that  the 
"  plaintiff  had  no  riglit  to  cumulate  with  his  petitory  action  a  personal 
one  against  the  defendant,  whether  founded  on  a  claim  for  damages,  or 
for  remuneration  for  fniits  and  revenues,  or  for  hire,  or  otherwise,  etc." 

This  exception  was  overruled  by  the  distriet  judge,  and  his  action  was 
approved  by  our  predecessors,  in  the  following  language,  to- wit: 

"  The  district  judge  correctly  overruled  the  exception  taken  by  the 
defendant.  This  action  is  a  mixed  one,  as  defined  by  Article  7  of  the 
Code  of  Practice,  in  which  the  claim  for  the  fruits,  or  their  value,  is  an 
incident  to  the  main  action  to  recover  the  property." 

In  Williams  vs.  Close,  12  Ann.  873,  the  defendants  urged  an  exception 
to  the  inconsistency  of  plaintiff's  demands,  and  the  court  said  : 

"  There  is  a  bill  of  exceptions  to  the  refusal  of  the  court  to  rule  the 
plaintiff  to  elect  to  proceed  in  one  form  ot  action,  or  the  other,  either 
for  a  slander  of  title,  or  in  a  petitory  form,  defendants  alleging  therein 
that  both  forms  of  action  could  not  be  tried  at  the  same  time.  We  are 
of  the  opinion  that  a  party  may  institute  a  petitory  action  for  one  tract 
of  land,  and,  in  the  same  petition,  sue  the  same  defendant  for  slander  of 
title  of  another  and  different  tract;  for  he  would  be  only  enforcing  his 
several  rights  against  the  same  parties;  but  he  could  not,  in  tlie  same 
suit,  sue  for  a  tract  of  land  in  the  petitory  fonn,  and,  also,  sue  for 
slander  of  title  of  the  same  tract." 

So,  in  this  case,  the  plaintiffs  have  not  sued  for  the  laud  and  its  price, 
but  for  the  enforcement  of  their  several  rights  against  the  same  parties, 
as  growing  out  of  tlie  same  transaction. 
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In  Badillo  vs.  Tio,  6  Ann.  129,  there  was  judgment  against  tlie  de- 
fendant for  the  property  of  the  succession  in  his  possession,  and  for  the 
value  of  the  portion  which  he  had  alienated. 

On  tlie  faith  of  tliese  authorities  we  tliink  our  decree  requiring  tlie 
plain tiftls  to  elect,  is  erroneous,  but  in  other  respects  it  is  correct.  But 
as  this  case  is  still  with  us,  and  the  question  one  of  law,  a  rehearing  is 
unnecessary. 

It  is  therefore  ordered  and  decreed  that,  in  so  far  as  our  previous 
opinion  and  decree  directs  and  requires  the  plaintiffs  to  make  an  elec- 
tion, the  same  is  annulled  and  set  aside,  and  the  exception  of  defendants 
to  that  effect  overruled ;  and  it  is  furtlier  ordered  and  decreed  that  in 
all  other  respects  same  remain  undisturbed. 

Rehearing  revised. 


No.  1,220.  %  g 

V.  &  A.   Meyer  &   Co.  vs.  Vicksbdkg,  SiiREVEroux   and   Pacific    — - — 
Railroad  Company'. 

Wben  a  railroad  company  equips  its  engines  with  the  most  effective  modern  and  practical  ap- 
pliances to  prevent  the  escape  of  fire,  the  bunien  of  proof  is  on  the  party  alleging  damage 
by  fire  from  the  escape  of  sparks,  and  to  render  the  company  liable  the  proof  of  negli- 
gence must  be  positive,  strong  and  convincing. 

Where  a  railroad  company  ere<>ts  a  platform  for  the  purpose  of  shipping  cotton,  and  its  conrs© 
of  business  is  such  that  induces  parties  to  store  cotton  on  it  under  a  promise  to  ship  by 
by  the  next  freight  train,  and  it  passes  and  neglects  to  take  on  said  cotton,  and  it  is 
destroyed  by  fire  by  the  company's  passing  train,  after  the  freight  which  ought  to  have 
token  it  on  has  passe<l,  the  company  is  liable  for  the  value  of  the  cotton. 

A  PPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
•^    Bk'hardsonj  J. 

C  J*  &  «/.  S.  Boatner  for  Plaintiffs  and  Appellees. 


Stubbs  &  Russell  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court  was  delivered  by 

McEnery,  J.  V.  &  A.  Meyer,  a  commercial  firm  domiciled  in  the 
city  of  New  Orleans,  sue  the  defendant  company  for  $2536  97,  with  5 
percent,  interest  thereon  from  legal  demand,  and  the  value  of  fifty -four 
bales  of  cotton  which  had  been  placed  upon  defendants'  platform  at  a 
flag  station  for  shipment,  and  which  w  as  destroyed  by  fire  while  await- 
ing shipment. 
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Phiiiititts  allege  the  cotton  was  destroyed  by  sparks  emitted  from  one 
of  the  engines  of  the  defendant  company  j  that  said  company  wa^ 
grossly  negligent  in  failing  to  use  on  its  engines  tlie  necessary  appli- 
ances to  prevent  sparks  from  escaping,  and  that  tlie  engine  wliidi 
passed  the  platform  on  which  the  cotton  was  j)laced  was  not  snpplied 
with  a  spark  arrest^jr  and  improved  appliances  to  prevent  the  escape  of 
tire.  And  that  said  company  was  also  grossly  negligent  as  a  coniiiioii 
carrier  in  allowing  the  cotton  to  i-emain  on  the  platform  for  several 
days,  exposed  to  lire  from  passing  trains,  after  having  been  notified 
of  its  storage  on  the  idatform  for  the  purpose  of  shipment  by  the  de- 
fendant company. 

The  defendant  company  denies  eiu*h  and  every  allegation  of  the 
plaintiff}  denies  the  delivery  of  said  cotton  to  respondent's  agent,  or 
that  it  had  received  it  in  its  care  or  custody ;  denies  that  said  cotton 
was  burned  through  any  fault  or  negligence  of  the  company,  and  affinns 
that  its  engines  are  furnished  with  improved  applian<;es  and  operated  hy 
ex|)erienced,  skilled  and  careful  men. 

There  was  judgment  for  the  plaintiff  for  the  anumnt  claimed  and  the 
defendant  company  has  ax)i>ealed. 

There  is,  as  is  usual  when  cpiestions  of  fact  involving  liability  nrv  .it 
issue,  conflicting  testimony. 

According  to  the  various  imx^ressions  of  witnesses  on  the  day  and  at 
the  time  when  the  train  i)assed,  which  it  is  alleged  set  tire  to  the  cot- 
ton, the  wind  was  from  the  north  or  the  south,  the  day  was  cool,  clear 
and  dry,  or  it  was  damp,  nuirky  and  misty.  Rut  the  cotton  wjis  piled 
and  stored  on  the  south  of  the  railroad  track,  and  it  took  fire  and 
burned,  notwithstanding  the  wind  blew  towards  the  north,  and  it  was 
rapidly  consumed,  although  it  was  a  damp  day.  It  took  fire  almost 
immediately  after  the  train  passed,  and  upon  no  hypothesis  can  the 
fire  be  explained  from  facts  in  the  record  except  that  it  took  fire  from 
sparks  emitted  from  the  passing  locomotive  drawing  the  passenger 
train. 

The  engine  was  provided  with  a  spark  arrester  of  the  most  improved 
kind.  With  an  engine  so  equipped  with  effective  appliances  to  prevent 
the  escape  of  fire,  although  the  authorities  are  conflicting  in  the  juris- 
pru«'.*nce  of  this  country  as  to  the  c<mipany's  liability,  we  think  the 
we;  .»l.t  of  authority  is  that  where  such  e<|uipments  are  applied  to  en- 
gines, the  burden  of  proof  is  shift<3d  upon  the  plaintiff,  and  the  testimony 
must  be  very  positive,  strong  and  convin<!ing  to  establish  the  fact  of 
negligence'  on  the  part  of  the  company.  Without  stnting  tiie  tet^timony 
of  the  witnesses  on  this  point,  its  effect  is  to  show  that  the  employees  of 
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the  road  used  every  precaution  to  prevcut  tlie  escape  of  fire  while  i>as8- 
ing  the  phitfomi  wliere  tlie  cotton  was  stored. 

On  tlie  second  point  presented  hy  plaintiffs  that  tlie  defendant  com- 
pany had  negligently  allowed  their  cotton  which  had  been  placed  upon 
the  platfonn  for  shipment  to  remain  there  an  unreasonable  length  cf 
time,  which  occasioned  its  destruction  and  loss  by  fire,  we  are  of  the 
opinion  that  the  following  facts  are  established  by  the  testimony  :  that 
the  platform  upon  which  the  cotton  was  placed  was  located  at  a  flag 
station,  which  had  been  erected  for  the  convenience  of  shipping  cotton 
from  the  King  place,  upon  wluch  the  cotton  was  raised ;  that  the  course 
of  business  here  a<iopted  by  the  company  was  tlie  same  as  at  other  flag 
stations.  That  the  cotton  is  placed  on  the  platform,  the  agent  is  noti- 
fied, and  the  train  is  flagged  to  take  it  on,  and  at  this  particular  station 
the  agent  of  plaintifiPs  would  notify  the  railroad  agent  in  Monroe  when 
a  shipment  ot  cotton  was  to  be  made,  who  would  cause  the  train  to  stop 
there  and  take  it.  He  notified  the  conductor  of  the  next  freight  train 
to  stop  at  the  station  and  receive  the  cotton  from  the  person  who  had 
charge  of  it,  to  whom  the  conductor  would  receipt  for  the  same  and  from 
whom  he  would  receive  shipping  directions.  The  plaintifiB'  agent  and 
manager  of  the  King  plantation,  which  they  had  leased,  notified  the  rail- 
road agent  at  Monroe  in  writing  of  his  intention  to  ship  the  cotton  when  it 
was  at  the  platform,  partly  on  it  and  a  portion  on  the  ground.  He  sent 
also  a  verbal  message  wliich  w^as  delivered  to  the  company's  agent  by 
one  of  the  company's  conductors  of  a  local  freight  train  on  Tuesday 
morning,  the  day  preceding  the  fire  of  the  cotton  being  at  the  flag  sta- 
tion ready  for  shipment.  It  remained  on  the  platform  for  at  least 
twenty-eight  houis.  The  plaintiffs  had  a  man  at  the  flag  station  to  flag 
the  train  and  to  give  necessary  shipping  instructions. 

On  Tuesday  night  a  freight  train  passed,  and  although  flagged,  failed 
to  stop.  No  satisfactory  explanation  is  given  of  this  failure  to  stoi>  and 
take  the  cotton,  except  that  it  was  a  through  train  w^ldch  passes  at  night 
and  does  not  stop  at  the  flag  stations. 

Defendant's  agent,  however,  swears,  and  it  is  not  contradicted,  that 
he  usually  sliipped  at  night.  It  is  not  shown  that  it  was  not  in  the 
power  of  the  defendant  company  to  transport  the  cotton  from  the  time 
it  was  stored  until  destroyed.  Plaintiffs'  gin  house  was  only  a  short 
distance  from  the  station,  and  it  is  not  reasonable  to  suppose  that  they 
would  have  risked  their  cotton  from  a  place  where  it  was  insured  to  ore 
where  it  was  not  without  reasonable  grounds  for  l)elieving  that  it  would 
be  immediately  placed  on  defendant's  car.  The  defendant  company  by 
the  course  of  business  inaugurated  by  it  and  the  special  inducements 
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offered  to  plaintiffs,  invited  plaintiffs  to  put  their  cotton  on  the  plat- 
form at  the  time  they  did,  and  it  was  the  duty  of  the  company  not  to 
depart  from  its  usual  course  of  business  and  neglect  to  take  the  cotton 
on  the  next  freight  train. 

The  defendant  company  alleges  that  there  was  no  delivery  of  the 
cotton  to  them  and  tliere  was  no  liability  on  its  part  either  as  ware- 
housemen or  carriers. 

The  company  built  the  platform  and  provided  its  own  arrangement  for 
the  care  and  protection  of  freight.  It  had  no  agent  there,  it  is  true,  but 
the  agent  at  Monroe  was  constructively  present,  whenever  he  was  notified 
that  cotton  was  placed  on  the  platform  for  shipment,  under  the  course 
of  business  adopted  by  the  company,  for  the  purpose  of  shipment  by 
the  next  train.  The  liability  of  the  company  to  plaintiffs  in  the  present 
case,  rests  solely  on  tlieir  failure  to  ship  at  the  proper  time.  If  they  had 
complied  with  their  obligations,  the  cotton  would  have  escaped  destruc- 
tion. 

There  were  three  bales  of  the  fifty-four  damaged  by  the  fire.  The 
plaintiffs  had  a  right  to  abandon  them  to  the  company.  These  three 
bales  were  brought  to  Monroe  and  tendered  to  the  company's  agent, 
who  refused  to  receive  them.  The  company  is  liable  for  their  full  value, 
as  they  have  not  been  accounted  for  since  they  were  tendered. 

Judgment  affinned. 


41    648)  No.  1216. 
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-jf-oii  Mrs.  A.  L.  Buford  vs.  W.  A.  Collins. 

114    823 

-TJ  A  contract  by  which  one  party,  unmarried  and  having  no  forced  heira,  conveys  an  immovable 

hll9    78ol  ^  another  for  the  consideration  of  an  annuiU  stipulated  rent  during  the  lifetime  of  tt& 

party  conveying  the  property,  in  which  the  advantages,  if  any,  of  the  vendee,  are  not 

immensely  disproportionate,  is  not  in  contravention  of  the  laws  of  Louisiana. 

Hence  such  a  contract  will  be  enforced  by  the  courts. 

APPEAL  from  tlie  Sixth  District  Court,  Parish  of  Morehouse. 
Baird,  J. 


G.  H.  Ellis  for  Plaintiff  and  Appellant. 


Kewton  &  Cason  and  J.  P.  Madison  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.    A  statement  of  facts  is  necessary  to  a  proper  understand- 
ing of  the  issues  involved  in  this  case. 
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In  November,  18 S3,  William  J.  Biifonl,  wlio  was  then  unmarried  and 
without  forced  heii*8,  ceded  and  conveyed  by  authentic  act,  a  tract  of 
land  and  improvements  thereon,  to  the  defendant  Iierein,  in  considera- 
tion of  rents  in  the  sum  of  $800,  pgtj^able  luinually,  on  the  first  of  De- 
cember, to  secure  the  payment  of  which,  Collins  specially  mortgaged 
the  property  thus  conveyed  and  other  property  of  his  situated  in  the 
same  parish.    And  it  was  further  covenanted  that: 

*'  The  above  stipulation,  agreements  and  contract,  both  as  to  the  pay- 
ment of  said  notes  and  the  security  therefor,  shall  remain  in  force  and 
effect  during  the  life  time  of  said  Buford,  and  at  the  death  of  said  Bu- 
ford,  the  title  to  said  propert^"^  is  to  remain  in  said  Collins,  his  heirs  and 
assigns  forever,  unincumbered  with  any  rent  charge  to  any  one  whom- 
soever, and  all  the  property  herein  described  is  to  be  free  from  said 
mortgage  and  hypothecation." 

•  Collins  was  reserved  the  right  to  relieve  himself  from  paying  said 
annual  rents,  by  paying  the  value  of  the  property  thus  ceded,  under 
the  provisions  of  Article  2788  of  the  Civil  Code,  provided  such  right  be 
not  enforced  till  thirty  years  have  passed  from  the  date  of  the  contract. 

Buford  married  sometime  thereafter,  and  died  on  the  23rd  of  Decem- 
ber, 1885,  leaving  a  widow  and  a  posthumus  child  born  a  few  months 
after  his  death,  and  which  died  soon  after  birth. 

This  suit  is  brought  by  Ids  widow  by  right  of  representation  of  her 
deceased  child ;  and  its  object  is  to  annul  and  set  aside  the  contract 
herein  above  mentioned  on  account  of  lesion  beyond  moiety,  and  this 
appeal  is  brought  up  by  her  from  an  adverse  judgment. 

Defendant  filed  an  exception  of  no  cause  of  action,  which  was  re- 
ferred to  the  merits,  but  which  was  sustained  after  full  trial. 

Another  exception  was  filed,  which,  under  the  views  which  we  have 
taken  of  the  case,  need  not  be  noticed. 

An  intervention  was  filed  by  a  creditor  of  Buford,  who  took  the  posi- 
tion that  the  rents  were  due  in  perpetuity,  that  the  stipulation  limiting 
the  rents  to  the  lifetime  of  Buford  was  null  as  reprobated  by  law,  and 
that  Collins  should  be  held  liable  for  the  payment  of  three  years  arrear 
rents,  out  of  which  he  prayed  for  judgment  for  the  amount  of  his  claim, 
amounting  to  $758  20. 

The  district  judge,  holding  that  the  contract  was  legal  and  binding  in 
all  its  partes  and  stipulations,  and  dismissing  the  main  action  for  that 
reason,  considered  that  the  intervention  fell  with  it,  and  dismissed  it 
also. 

Api)ellee's  motion  to  dismiss  tlie  appeal  taken  by  the  intervenor,  on 
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the  ground  that  his  demand  was  not  within  our  jurisdiction,  is  well 
/founded.    Hence,  intervonor's  appeal  must  be  and  it  is  dismissed. 

The  issue  is  thus  restricted  between  plaintiff  and  defendant,  and  it 
involves  exclusively  the  alleged  nullity  of  the  contract  on  the  ground  of 
lesion  beyond  moiety.  Under  plaintiff's  pleailings  she  is  entitled  to  no 
relief  at  our  hands,  except  a  decree  annulling  the  contract  as  an  en- 
tirety, and  she  is  at  present  estopped  from  asking  any  judgment  look- 
ing to  the  enforcement  of  annual  rents  in  perpetuity. 

In  brief  her  counsel  argues  as  follows : 

"Strike  from  this  contract  the  stipulation  in  Collins'  favor,  in  which 
the  rents  should  cease  or  pass  to  Collins  and  his  heirs  at  Buford's  death, 
and  we  have  as  binding  a  contract  of  rent  as  it  is  possible  to  make  under 
our  laws."    C.  C.  Articles  2779  et  seq. 

He  therefore  concedes  that  without  the  clause  in  question  the  contract 
would  l>e  legal. 

Now  is  there  any  Law  which  forbids  the  stipulation  contained  in  that 

clause?    We  know  of  none,  and  counsel  has  failed  to  refer  us  to  any 

provision  of  our  laws  having  such  a  purport  or  effect. 

/    The  introduction  of  that  clause  in  the  contract  relieves  it  of  the  char- 

J  acter  of  a  contract  of  rent  of  lands,  and  injects  into  it  a  feature  of  the 

1  aleatory  contract  defined  in  our  Code,  as  a  *Mnutual  agreement  of  which 

'  the  effects,  with  respect  both  to  the  advantages  and  losses,  whether  to 

I  all  the  parties  or  to  one  or  more  of  them,   depend  on   an   uncertain 

event."    Article  2982. 

The  preponderance  of  the  evidence  shows  that  the  property  conveyed 
was  worth  from  $4000  to  $;")000,  and  that  its  rental  value  at  the  date  of 
the  transfer  was  about  86(K)  per  annum.  As  we  read  the  contract,  the 
chances  in  favor  of  Buford,  who  was  neither  old  nor  infirm  at  the  time, 
appear  to  be,  in  case  he  lived  ten  or  more  years,  to  secure  a  fixed  in- 
come in  excess  of  the  rental  value  of  the  property,  and  which  would,  in 
the  aggregate,  largely  exceed  the  real  value  of  the  property;  and  in  case 
he  should  live  for  thirty  years,  ui>  to  the  time  when  Collins  could  re- 
deem the  rents,  would  have  amounted  to  $24,000.  As  to  Collins,  his 
chances  were  to  acquire  the  property  by  light  or  easy  annual  instal- 
ments, and  at  a  reduced  price,  in  case  Buford  should  not  live  more  than 
five  years. 

The  validity  of  such  contracts,  whether  they  be  denominated,  alea- 
tory contracts,  or  sales  for  a  rente  vhigh-e,  or  onerous  donations  inter 
XHVos,  has  been  uniformly  recognized  as  legal  and  binding  in  our  juris- 
diction as  well  as  in  France,  whence  we  derive  our  system  of  laws,  and 
it  is  \yell  settled  that  they  will  not  be  disturbed  by  the  court«^  unless  the 
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advantages  t<)  Jjie  vendee  he  iimuensely  dispioportioiiate.  Dopier  vs. 
Feigel,  40  Ann.  848;  Landry  vs.  Landry.  40  Ann.  229  j  Morr  vs.  Marbet, 
89  Ann.  1068 ;  Parker  vs.  Talbott,  37  Ann.  22 ;  Pugh  vs.  Caniey,  33 
Ann.  790;  Succession  of  Fortin,  10  Ann.  739;  Merlin  Repetoire  verbo 
Lesion  Sect.  I ,  No.  8  Marcede,  vol.  6,  pp.  313  and  314. 

Under  our  construction  of  the  contrjicr,  and  considering  the  position 
of  Buford  at  the  time,  the  condition  of  the  property,  his  failure  to  culti- 
vate it  protitably,  it  does  not  appear  to  have  been  disadvantageous  to 
hiiu,  but  that  on  tlie  contrary  it  was  a  wise  and  provident  contract  for 
him  to  make.  His  loss  and  that  of  his  heir  is  due  simply  to  the  prema- 
ture happening  of  the  uncertain  event  on  which  depended  the  advant- 
ages or  losses  of  which  he  took  the  risk.  We,  therefore,  conclude  that 
tlie  contract  has  successfully  withstood  the  test  of  plaintiff's  attack. 

Judgment  attirmed. 


No.  1214. 

V.   &  A.  Meyer   &  Co.   vs.  B.   F.   Pleasant,   Sheriff    and    Tax 

Collector. 

1.  An  iiv)uiieti«ii  agai)i«t  tlio  Halo  of  property  for  tax(*s,  oa  tho  j^round  that  the  property  is 
nut  subject  Ui  aMHOHMiuout  and  tiixatiou  iu  the  pariHli  whero  the  assesAiuent  hiu  been 
made,  prenentfl  a  rouU'Htation  as  to  the  legality  of  tho  tax  sought  to  bo  enforced  and  is 
without  jurisdiction  of  this  court. 

2.  Debto  have  their  titus  at  tho  <loraieil  of  the  crtMlitor,  and  they  do  not  lose  the  situs  because 
reduced  to  Judgment  at  the  domicil  of  tho  debtor. 

Being  located  at  the  douiicil  of  the  creditor,  a  debt,  though  evidence  by  a  judgment,  is  not 
assessable  or  taxable  el.sewheit). 

APPEAL  from  tlie  Third  District  Court,  Parish  of  Union. 
Uarksdaley  J. 


Everett  ct  Everett  for  Plaintiffs  and  Appellees : 

The  domicile  of  the  ownrr  is  the  situs  of  a  judgment. 

The  assessment  of  a  judgment  for  State  and  Parish  tiixes  must  be  matle  at  the  domicile  of  the 
owner,  and  an  assessment  at  any  other  place  is  illegal  and  not  collectible.  Sannders  on 
Taxation,  pp.  68.  89  and  70 ;  Cooley  on  Taxation,  pp.  209  and  270,  and  also  Not«  1  on 
page  270. 

A  dual  assessment  caqnot  be  coIltH't^Hl . 

The  illegality  of  the  assessment,  notices,  mo<le  or  time  of  collection  does  not  give  this  court 
Jurisdii'tion  regardless  jif  the  amount  involved.  The  illegality  or  unconstitutionality  of 
the  tax  gives  juris<liction.    36  Ann.  280;  37  Ann.  507,  H98;  38  Ann.  09 ;  39  Ann.  342. 
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E.  H.  McCkfulon,  District  Attorney,  for  Defendant  and  Appellant. 
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V.  &  A.  Mover  &  Co:  vn.  SheHfT  and  Tax  C€>lI«<'tor. 

The  opiuion  of  the  Court  was  delivered  by 

Fenner,  J.  The  plaintiff,  a  commercial  firm  domiciled  in  the  City  of 
New  Orleans,  enjoin  tlie  tax  collector  of  Union  parish  from  the  sale  of  a 
certain  judgment  rendered  in  the  district  court  of  Union  parish  in  their 
favor  and  against  their  debtor,  D.  Stein  &  Co.,  which  had  been  listed 
and  assessed  in  Union  parish. 

Tliey  base  their  injunction  on  various  grounds,  of  which  it  is  only 
necessary  to  consider  one,  viz:  That  said  judgment  is  not  subject 
to  assessment  and  taxation  in  Union  parish,  but  can  only  be  assessed 
and  taxed  at  the  domicil  of  the  owners,  to- wit :  in  the  Parish  of  Orleans, 
and,  therefore,  that  the  tax  for  which  the  property  is  about  to  be  sold  is 
illegal. 

I. 

A  motion  is  made  by  the  plaintiffs  to  dismiss  the  appeal  on  the  gi'ound 
that  this  court  is  without  jurisdiction  ratione  materia. 

If  the  property  is  not  subject  to  assessment  and  taxation  in  Union 
parish,  then  the  tax  sought  to  be  enforced  against  it  under  an  assess- 
ment made  in  said  parish  is  undoubtedly  unauthorized  by  law,  and, 
therefore  illegal. 

This  is  not  a  dispute  about  the  quantum  or  manner  of  assessment. 
The  claim  is,  that  the  property  is  not  subject  to  assessment  or  taxation, 
in  Union  parish,  in  any  amount  or  manner. 

This  clearly  involves  a  contestation  as  to  the  legality  of  the  tax, 
of  which  this  court  has  jurisdiction  without  regard  to  the  amount 
involved.  Maguire  vs.  Vogh,  36  Ann.  812 j  Gillis  vs.  Clayton,  33 
Ann.  286. 

The  tax  collector  affirms  the  validity  of  the  tax  on  the  ground  that 
section  of  Act  98  of  1886,  directs  that  movable  property  shall  be 
assessed  in  the  parish  where  it  is  located.  This  applies  to  tangible  mov- 
ables, but  not  to  incorporeal  rights  generally,  which  follow  the  person  of 
the  owner  and  are  not  susceptible  of  physical  location.  It  is  well 
settled  that  the  situs  of  a  debt  as  property  is  at  the  domicil  of  the 
creditor.  MuiTay  vs.  Charleston,  U.  S. ;  Kirtland  vs.  Hodgkins,  100  U. 
S.  496  5  State  tax  on  foreign  held  bonds,  15  Wall  300 ;  Cooley  on  Taxa- 
tion, p.  15. 

A  judgment  is  merely  the  highest  form  of  evidence  of  a  debt.  The 
Supreme  Court  of  the  United  States  has  held  that  debts  owning  to  foreign 
creditors  are  not  subject  to  taxation  by  a  State,  because  such  a  debt  is  a 
right,  personal  to  the  creditor  where  he  resides,  and  the  residence  of  his 
debtor  is  immaterial.    The  fact  that  a  foreign  creditor  has  reduced  his 
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debt  to  a  judgment  by  proceeding  necessarily,  at  the  debtor's  domicil, 
could  not  subject  the  debt  to  taxation.  The  same  principle  applies  to 
the  instant  case.  Before  judgment  it  is  admitted  that  the  debt  due  by 
Stein  to  Meyer  &  Co.  would  not  have  been  taxable  in  Union  parish,  al- 
though it  would  have  been  legally  demandable  and  enforcible  only  at 
Stein's  domicil  in  that  parish. 

The  case  is  not  altered  by  the  mere  change  in  form  of  the  debt. 

The  judge  d  quo  gives  an  apt  reductio  ad  absurdum  when  he  says  that 
if  the  doctrine  of  the  tax  collector  were  correct,  a  judgment  rendered 
by  the  District  Court  of  Ouachita  parish,  held  in  the  City  of  Monroe, 
would  be  liable,  not  only  to  the  State  and  parish  taxes,  but  also  to  the 
municipal  tax  of  Monroe.  We  hold,  therefore,  that  tlie  debt  repre- 
sented by  this  judgment  is  not  located  in  the  Parish  of  Union,  but  has 
the  same  situs  after,  as  before  the  judgment,  viz :  at  the  domicil  of  the 
creditor. 

It  is  assessable  and  taxable  only  in  the  Parish  of  Orleans,  and  as 
it  forms  part  of  the  capital  and  assets  of  the  firm  of  V.  &  A.  Meyer 
&  Co.,  it  has  presumably  been  assessed  and  taxed  there. 

Whether  it  would  lie  within  the  power  of  the  Legislature  to  direct 
specifically,  that  judgments  belonging  to  resident  creditors  should 
be  assessed  and  taxed  in  the  parish  where  they  are  rendered,  is  a  ques- 
tion not  before  us.  The  statute  simply  directs  that  movables  shall 
be  assessed  where  tliey  are  located,  and  in  absence  of  legislative  provi- 
sion to  tlie  contrary,  judgments  like  otlier  debts,  have  their  sittis  at  the 
domicil  oi  the  creditor. 

Judgment  afiirmed. 


No.  1,221.  

I  41    647, 

H.  Ware  vs.  A.  M.  MoiiRis.  I "3  282, 

On  a  motion  to  dismiss  an  appeal  on  grounds  of  abandonment  of  former  appeal  and  acquies- 
cence in  and  voluntary  execution  of  judgment,  this  court  will  not  determine  the  question 
on  ex  parte  affidavits  filed  first  in  this  court  in  absence  of  admission  of  their  truth  by  the 
api>ellant,  but  will  remand  to  the  lower  couit  in  order  that  evidence  may  be  there  taken 
contradictorily  on  the  question  and  a  i-ecord  thereof  returned  to  this  court  for  its  final  ac- 
tion thereon. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Morehouse. 
Ellis,  J. 


Bussey  dt  Nafftov  Plaintiff  and  Appellee. 
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Ware  vs.  Morris. 

C\  J,  ct  J.  >S,  Boatner  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Fenneu,  J.  A  motion  is  made  to  dismiss  tliis  appeal  on  the  ground 
that  appellant,  N.  S.  (Ti-eenwood,  has  acquiesced  in,  and  voluntarily 
executed  the  judgment  appealed  from.     C.  P.  567. 

The  motion  is  supplemented  by  affidavits  to  the  effect  that,  after  the 
rendition  of  the  judgment  in  May,  1887,  the  then  attorney  of  ai>pellant 
applied  for  and  obt^iined  an  order  of  appeal  j  that  he  advised  appellant 
of  the  judgment  and  inquired  whether  the  appeal  should  be  prosecuted; 
that  he  received  a  reply  in  writing,  leaving  the  matter  entirely  to  liim, 
and  saying:  "If  you  think  there  is  a  chance  to  reverse,  of  course  I 
wjint  to  go  up  —  if  not,  let  her  slide;"  that  the  attorney,  believing  there 
was  no  chance  to  reverse,  abandoned  the  appeal ;  that  the  agent,  repre- 
senting the  appellant  in  the  management  of  the  property  recovered  by 
plaintilF  under  the  judgment,  being  advised  by  appellant's  attorney 
that  the  judgment  was  final  and  the  litigation  ended,  turned  the  prop- 
erty over  to  plaintiff  and  directed  the  tenants  to  pay  to  him,  which  they 
have  since  done ;  that  Jippellant  luis  not  since  called  for  rents  or  com- 
plained at  not  receiving  them;  and  that,  subsequently,  plaintiff,  thus  ad- 
vised and  believing  that  the  appeal  was  abandoned,  and  the  judgment 
jK'quiesced  in,  had  sold  and  delivered  the  property  to  a  third  person  who 
is  now  in  i)ossession. 

Unless  these  affidavits  can  be  rebutUul  or  conclusively  explained  away, 
it  seems  clear  tliat  appellant's  right  of  ap]>eal  is  lost. 

While  no  contrary  affidavits  are  presented  in  behalf  of  appellant,  yet 
fis  he  is  a  non-resident  of  the  SUite,  we  cannot  treat  his  silence  as  admit- 
ting the  truth  of  tliose  filed,  and  we  must  follow  the  usual  rule  in  such 
cases  by  renumding  the  case  in  order  that  the  questions  of  abandonment 
and  acquiescence  I'el  non  may  be  tried  contradictorily  between  the 
parties.  N.  0.  City  R.  R.  Co.  vs.  C.  C.  R.  R.  Co.,  33  Ann.  1278,  and  au- 
thorities there  cited. 

It  is,  therefore,  ordered  that  the  case  be  remanded  to  tlie  lower  court 
with  instructions  to  the  judge  to  hear  evidence  on  the  questions  of 
abandonment  and  ac<iuiescence  and  to  send  up  the  record  thereof  ac- 
cording to  law. 
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No.  1204.  ^^  «-,, 

40    8821 
S.  S.  MONTGOMEUV,  GUAKDIAN,  VS.  MrS.  MaRY  F.  WhiTFIELD.  ^    q^^ 

110    888 

Whon.  through  tho  me<1iation  of  certain  tax  pniceodinfrs  and  Halo,  a  delinquent  tax-payer  hq   ggo 

in  apparently  divcHt^'d  of  title  to  r<»alty.  and  by  a  subsi^quent  conveyance,  for  a  price  of  41  5491 
abont  the  Hanie  amount  an  the  t-axes  paid,  ahe  is  apparently  re-inveated  with  a  new  title,  a  H^  336| 
fair  preKumption  ia  ralKcd  of  the  tax-debtor's  intention  to  clear  the  land  of  some  encum-  j  41  ^'. 
branre  thereon.  In  such  case  these  pnM'eedings*  and  sale  only  hare  the  effect  of  a  pay-  '  Y^/ 
mcnt  of  the  taxes,  and  an  acquittance  for  the  same,  and  they  leave  the  title  where  it  was 
at  their  incipiency. 

If  the  title  under  which  an  acquisition  has  been  made,  be  null  in  itself,  from  defect  of 
form,  or  discloses  facts  which  show  that  the  ])crson  from  whom  it  is  acquire<l  has  no  title, 
it  cannot  form  the  basis  of  prescription.  It  is  not  sufficient  to  deprive  the  person 
of  the  right  of  pleading  proscription  that  he  might  by  enquiry  and  careful  exam- 
ination, discover  his  vendor  had  no  title.  If  nothing  appears  on  the  face  of  the  deed 
which  is  defective,  the  knowledge  of  the  want  of  right,  in  the  person  who  sold,  is  not 
brought  home  to  the  vendee,  and  his  error  is  one  of  fact,  and  not  of  law. 
If  the  title  undi>r  whicli  the  defendant  claims  is  what  the  law  denominates  a  Just  title, 
the  possessor  thereunder  must  be  cou.-iidercd  iu  good  faitli,  unless  there  is  some  reference 
in  the  dee<1  of  sale,  to  the  title  under  whicli  the  conveyance  is  made,  which  destroys  that 
good  faith. 

But  after  a  possessor  animo  acqnirendi  has  purchased  in  good  faith,  it  may  be  terminated, 
and  of  right  ccase.s  ftom  t4ie  moment  the  defects  of  his  title  are  ma<le  known  to  him  by 
extraneous  evidence,  or  by  suit  iustitut^nl  for  the  recoverj^  of  the  property  by  the  true 
proprietor. 

^  PPE AL  from  tlie  Twenty-seventh  Difttrict  Court,  Parisli  of  Richland. 
\     William fi J  J. 


Wells  d'  Tolvr  and  Clinton  cC  Garrett  for  Plaintiff  and  Appellee. 


Bernard  Titchc  for  Defendant  and  Appellant: 


1.  Informalities  connected  with  or  git)wing  out  <»f  any  public  nale  art^  prescribed  against  in 
five  years,  whether  against  minors,  married  women  or  interdicti'd  ppi*sons.    R.  C.  C.  3543. 

2.  Tax  sales  are  pnlilic  wales  within  the  meaning  of  this  statute.  Sauuders  on  Taxation,  p. 
318;  R4)berts  vs.  Zansler.  34  Ann.  20.) ;  (tiddens  vs.  Mobley.  37  Ann.  419,  bottom. 

3.  Tax  titles  ai-e,  and  under  Act  47  of  1873  were  prima  facie  valid  sales.  Constitution  of 
1808.  Article  118;  Constitution  of  18711,  Article  210. 

4.  A  tax  c«llect!>r*s  doi'd,  regular  in  its  form  and  recitals,  is  jiresumed  to  convey  title.  The 
holder  nee<l  not  establish  its  vahdity  or  compliance  by  the  othcers  with  the  law  reganling 
assessment,  advertisement,  etc.  The  person  attacking  the  title  assumes  the  burden  of 
proving  irregularities  sufficient  to  annul  it,  and  if  he  fails,  the  tax  title  will  be  main- 
tained.   Giddens  vs.  Mobley,  37  Ann.  410 ;  Fishel  vs.  Mercier,  32  Ann.  707. 

n. 

1.  Good  faith  is  always  presumed.    C.  C.  Art.  3481. 

2.  The  possessor  in  good  faith  is  liable  for  i^uts  only  from  Judicial  demand,  and  ie  entitled 
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to  reimbuniement  for  taxes  paid,  expenses  of  preserving  the  property,  and  the  payment 
of  enhanced  value  for  the  property  resoltinK  from  improvements  pat  upon  it    C.  C.  3453. 
3.    He  is  in  good  faith  who  posoesses  as  owner  by  virtue  of  an  act  sufficient  in  terms  to  trans 
fer  property,  the  defects  of  which  he  was  ignorant.    C.  C.  503. 
Which  he  supposes  to  belong  to  the  person  selling.    C.  C.  Art.  3451. 
Where  the  title  is  free  from  defects  of  form  and  the  property  is  not  txansferrod  from 
want  of  title  in  the  party  making  it,  a  purchaser  (ignorant  of  the  want  of  title)  is  in 
good  faith.    Frique  vs.  Hopkins,  4  N.  S.  224 ;  Mori-is  rs.  CoWngton,  2  Ann.  259 ;  Dnfilho 
vs.  Mayer,  27  Ann.  398. 

III. 

1.  A  purchaser  at  a  tax  sale  who  holds  by  a  title  not  defective  In  form  is  a  possessor  ita 
good  faith.    Giddeua  vs.  Mobley,  37  Ann.  417,  and  authorities  there  cited. 

2.  Even  though  the  assessment  be  absolutely  null,  and  equivalent  to  no  assessment  at  all. 
Hickman  vs.  Dawson,  35  Ann.  1086. 

3.  Even  where  the  sheriff  was  absolutely  without  authority'  to  sell.  Eldridge  vs.  Tibbeta, 
5  Ann.  380. 

4.  This  doctrine  has  been  carried  so  far  that  this  Court  in  a  recent  case  held  that  the  pur- 
chasei  is  in  good  faith,  though  the  sheriff  in  making  the  sale  was  acting  in  violation  of  a 
prohibitory  law.    Wederstrandt  vs.  Frehan,  34  Ann.  705. 


Tlie  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  petitioner  sues,  as  the  Mississippi  guardian  of  the 
minor  children,  issue  of  the  marriage  of  Harrison  P.  Montgomery  with 
Minerva  L.  Harrington,  citizens  of  this  State,  now  deceased,  for  the  re- 
covery of  an  undivided  one-half  interest  in  a  certain  tract  of  land,  in 
Richland  parish,  known  as  tlie  Eureka  plantation,  and  for  the  revenues 
tliereof,  from  January  1,  1876,  which  are  placed  at  $500  per  annum.  He 
avers  that  H.  P.  Montgomery  married  the  mother  of  his  wards  in  IS&l, 
and  purchased  this  property  on  the  14th  of  July,  1869,  and  that  in  the 
month  of  January,  1873,  she  died  and  they  inherited  their  mother^s  one- 
half  interest  therein,  said  land  being  community  property.  It  is  alleged 
that  the  defendant  is  a  possessor  in  bad  faith. 

Since  the  institution  of  this  suit,  one  of  the  minors  has  attained  the 
age  of  majority,  and  has  made  Innisolf  a  party  plaintiff,  joining  the 
guardian  in  tlie  prosecution  of  this  suit. 

The  defendant  sets  up  title  in  herself  under  a  donation  en  paiement 
from  H.  P.  Montgomery  —  to  whom  she  was  married  after  the  demise  of. 
his  first  wife — in  payment  and  satisfaction  of  certain  parapherual 
claims  of  hers  against  him.  She  also  claims  title  to  the  land  sued 
for,  by  virtue  of  a  tax  siile  executed  by  the  sheriff  and  tax  collector, 
to  Maugham  and  Yarborough,  and  by  them  conveyed  to  her. 

In  the  alternative  she  alleges,  that  if  the  full  ownership  of  the  prop- 
erty is  not  in  her,  she  is  a  possessor  in  good  faith  under  the  original  coir- 
veyance  from  her  husband,  and  by  virtue  of  the  tax  title,  and,  as  such, 
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entitled  to  reimbursement  for  the  enhanced  value  of  the  plantation  re- 
sulting from  the  improvements  put  upon  it,  and  is  liable  for  rents  and 
revenues  only  fi*om  judicial  demand. 

There  was  judgment  in  favor  of  the  plain tiflBa  for  the  half-interest  in  the 
land  claimed,  compensating  tlieir  demands  for  rents  with  those  of 
defendant  for  iraprovoments  and  taxes,  and  rejecting  defendant's  claim 
of  title  us  to  the  otlier  half  under  both  deeds. 

Fnmfi  this  decree  the  defendant  appeals,  and  the  plaintiffs  file  an 
answer  and  pray  that  tlie  judgnent  appealed  from  be  affirmed. 


The  principal  facts  weie  agreed  upon  by  counsel,  and  they  have  been 
supplemented' by  other  evidence,  the  whole  of  which  leaves  but  two 
questions  for  us  to  determine  and  decide.  They  are :  1.  Whether  the 
defendant  prcquired  title  to  the  half-interest  in  tlie  property  that  is 
claimed  by  the  plaintiffs  through  tlie  mediation  of  the  tax  proceedings 
and  sale,  and  subsequent  conveyances  to  her;  and,  2,  whether  she 
occupies  the  position  of  a  good  faith  possessor  under  either  the  dationj 
or  tax  sale. 

Plaintiffs'  counsel  concede  that  tlie  value  of  the  land  has  been  en- 
hanced since  the  defendant's  acquisution  under  title  from  her  husband,  to 

the  extent  of  $2000. 

II. 

The  deed  of  tlie  tax  collector  was  executed,  on  the  12th  of  December, 
1876,  to  Mangham  and  Yarborough,  the  property  in  question  having 
been  adjudicated  to  them,  in  joint  ownership,  on  the  9th  of  that  month, 
for  the  aggregate  price  of  $356  22. 

•It  recites  that  said  land  had  been  seized  and  sold  '^  for  the  payment  of 
taxes  due  by  Mrs.  H.  P.  Montgomery  as  owner  thereof,  according  to  the 
tableau  and  assessment  rolls,  for  the  years  1872,  1873,  1874  and  1875." 
The  assessment  roll  of  1875  shows  that  this  propeity  w^as  assessed  in  the 
defendant's  name.  The  date  of  the  dation  en  paiemcnt  to  her  bears  date 
the  2d  day  of  April,  1875.  The  act  of  confirmation  by  the  Auditor  to 
Jlic  purchasers  bears  the  date  of  25th  of  June,  1877,  and  it  contains  this 
recital,  to- wit : 

"  Whereas,  the  said  W.  T.  Oliver,  tax  collector,  did  *  *  execute 
and  sign  a  deed  or  act  of  sale,  transferring  unto  the  said  Wiley  P. 
Mangham  and  Miss  M.  F.  Yarborough  *  ♦  all  of  the  right,  title  and 
interest  of  said  Mrs.  H.  P.  Montgomery,  in  and  to  the  aforesaid  prop- 
erty, etc.,  *  *  I  do  hereby  ratify  and  confirm  8ai<'  sale,  with  full  and 
complete  title,"  unto  said  Mangham  and  Yarborough,  etc. 
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On  the  13th  of  June  previously,  Miss  Yarborough  conveyed  her  half- 
interest  t«.her  co-owner,  Manghani,  for  the  price  of  $303  56  in  cash,  the 
deed  reciting  that  the  same  was  "the  amount  of  her  undivided  one-lialf- 
int«rest,  or  half  of  the  price  paid  at  said  tax  sale,  and  for  which  amount 
the  said  Mrs.  Oliver  (Yarborough)  "  grants  full  acquittance  to  said  prop- 
erty, so  far  as  she  is  concerned,  or  her  heirs  and  assigns,  etc." 

On  the  31st  of  July  following,  W.  P.  Mangham  conveyed  to  Mrs.  M. 
F.  Montgomery,  the  defendant,  the  wliole  of  said  property,  without  war- 
rant}/,  except  as  to  his  own  acts,  and  specifying  his  title  to  be  only  such 
as  he  acquired  at  tax  sale.  The  price  stated  is  $450 ;  in  cash  $300,  and 
in  time  notes  $150..  But  in  addition  to  that  sum,  the  act  provides  that 
the  rents  of  the  years  1877  and  1878,  are  subrogated  and  assigned  to  the 
vendor,  to  the  extent  of  $75  for  each  of  those  years,  and  aggregating 
$150.  8o  it  appears  that  the  casli,  time  notes  and  rents  aggregate  $600, 
or  a  fraction  less  than  double  the  amount  he  x)aid  Miss  Yarborough 
for  her  one-half  interest.  This  seeming  disparity  in  the  figures  repre- 
senting the  prices  mentioned  in  those  different  acts  of  sale,  is  easily  re- 
conciled, when  the  it^ms  and  amounts  of  taxes  specified  in  the  tax  sale 
are  examined  j  for  they  aggregate  the  sum  of  $i>07  12.  Hence  $(K)0  is 
the  price  mentioned  in  the  act  of  sale  from  Mangham  to  the  defendant; 
and  $607  12  is  doubtless  the  price  that  Mangham  and  Yarborough  paid, 
at  the  tax  sale,  notwithstanding  it  is  stated  to  have  been  $356  22; 
because  this  last  sum  is  the  exact  amount  of  the  princij>al  of  the  State 
taxes  alone,  omitting  the  items  of  parish  taxes  and  cost. 

The  whole  of  these  transactions  appear  somewhat  inscrutable  and 
irregular,  but  it  is  clear  to  our  minds  that  the  defendant  was  tacitly  cor- 
senting  to  all  that  w^as  done,  and  that  all  that  was  done  inured  to 
her  benefit.  That  through  the  tax  proceedings  and  subsequent  sales, 
she  was  apparently  divested  of  her  title  to  fifteen  hundred  acres  of  land 
for  which  she  paid  $2950  only  two  years  before ;  and  thereb^^  she  was  re- 
invested with  an  apparently  new  title  for  the  vile  price  of  $600,  that  sum 
being  the  exact  amount  she  owed  the  State  and  parish  in  taxes;  and  ou 
account  of  her  default  in  the  payment  of  whicii,  the  land  was  sent 
to  sale.  To  our  thinking  the  purpose  of  the  defendant  was  to  procure  a 
clear  title  to  the  land,  and  these  tax  proceedings  were  expected  to  accom- 
plish that  result. 

Under  such  a  stute  of  facts  they  did  not  effectuate  her  piu'pose, 
but  only  served  to  discharge  the  taxes  she  owed  and  left  the  title  where 
it  was  at  their  incipiency.  Beltram  vs.  Villere,  40th  Annual  unreported. 
Southern  Reporter,  p.  — 

Such  a  deed  did  not  convey  to  the  purchasers  at  the  tax  sale,  nor  fix>m 
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tliem  to  the  defendant,  "an  adverse  right"  to  that  of  the  phiin tiffs  in  the 
land.    School  Directors  vs.  Edrington  40  Ann.  636. 

They  did  not  have  tlie  effect  of  investing  her  witli  a  new  title.  In 
this  respect  we  tliink  tlie  judgment  of  the  lower  court  is  correct,  reject- 
ing defendant's,  and  sustaining  the  phiintiflTs'  demands. 

III. 

On  the  question  of  good  faith  the  controlling  articles  of  tlie  code  are 
the  following,  viz : 

'*  The  possessor  in  good  faith  is  lie  who  has  just  reason  to  believe  him- 
self the  master  of  thing  which  lie  possesses,  although  he  may  not  be  in 
fact;  as  happens  to  him  who  buys  a  thing  which  he  supposes  to  belong 
to  the  person  selling  it  to  him,  but  which,  in  fact  belongs  to  another." 
R.C.  C.  3451  (3414). 

"  He  is  a  honufide  possessor,  who  possesses  as  owner,  by  virtue  ot  an 
act  sufficient  in  terms  to  transfer  property,  tlie  defects  of  which  he  was 
Ignorant  of.  He  ceases  to  be  a  bona  fide  possessor  from  the  moment 
these  defects  are  made  known  to  him,  or  are  declared  by  a  suit  instituted 
for  the  recovery  of  the  thing  by  the  proprietor."    R.  C.  C.  603  (495). 

The  determinative  factors  in  the  good  faith  of  a  purchaser  are :  1, 
His  having  }ust  reason  to  believe  hipiself  the  master  of  thing  which  he 
possesses;"  and,  second,  his  possessing  "as  owner,  by  virtue  of  an  act 
sufficient  in  terms  to  transfer  property,  the  defects  of  which  he 
was  ignorant." 

The  article  first  cited  furnishes  an  example  of  what  is  considered  by 
the  law-giver  as  a  "just  reason,"  and  it  is,  such  a  reason  as  a  purchaser 
entertains  "  who  buys  a  thing  he  supposes  to  belong  to  the  person  sell- 
ing it  to  him."  The  next  article  quoted  indicates  the  basis  on  which  the 
supposition  must  rest,  by  stating  that  a  "  bona  fide  possessor  is  one  "who 
possesses  as  owner  b^'  virtue  of  an  act  sufficient  in  terms  t-o  transfi  r 
property." 

In  making  the  purchase  of  property  the  purchaser  is  not  bound 
to  examine  extraneous  sources  for  information  in  regard  to  possible 
defects  in  the  title  of  his  author,  in  order  to  be  considered  a  (food  faith 
possessor,  from  the  commencement  of  his  possession. 

The  code  says  "  it  is  sufficient  if  the  possession  has  commenced  in 
good  faith."    R.  C.  C.  3482  (3448). 

llie  pec4)nd  paragraph  of  Article  R.  C.  C.  503  (495)  treats  of  the  man- 
ner in  which  good  faith  is  terminated,  and  says  it  ^^  censes  *  *  from  the 
rnoment  these  defects  are  made  known  to  him,  or  are  declared  to  him  by 
a  suit." 
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It  does  not  convey,  and  was  not  intended  to  convey  the  idea,  that  the 
defects  of  title  might  be  ^^iruuU  known  to  him"  from  extraneous  sources 
previous  to  liis  acquisition  of  the  property,  and  tlius  deprive  him  of  his 
good  faitli  at  the  commencement  of  liis  possession.  Any  one  liolding  a 
just  title  and  wlio  possesses  animo  ac^irendij  is  a  good  faith  possessor, 
because  his  ^^jtist  titW^  gives  him  "just  reason  to  believe  himself 
the  master  of  the  thing."  Such  a  just  title  is  one  of  the  elements  of  a 
title  by  prescription.  Possession  of  a  just  title  is  if  continued  for  a  pe- 
riod of  ten  years  another. 

Possession  under  a  just  title  from  the  cotmnencem^ntf  gives  to  the  pur- 
chaser that  good  faith  which  is  the  thin!  element.  These^three  concur- 
ing,  the  possessor  becomes  absolute  owner.  The  whole  question  of  title 
by  prescription  rests  upon  the  purchaser's  good  faith  at  the  commence- 
ment of  his  possession. 

And  why  should  not  a  possessor  be  considered  in  good  faith,  if  he 
pays  a  sound  price  and  receives  a  just  title— that  is  to  say,  one  "  which 
hy  its  nature,  is  sufficient  to  transfer  property!"    R.  C.  C.  3485. 

In  the  case  of  Frique  vs.  Hopkins,  4  N.  S.  22 1,  the  rule  was  formu- 
lated thus :  . 

"  The  correct  doctrine,  we  think,  is  tliis:  that  if  the  title,  under  which 
the  acquisition  is  made,  be  null  in  itself,  from  defect  of  form,  or  dis- 
closes facts  which  show  the  person  from  whom  it  was  acquired  has  no 
title,  it  cannot  form  the  basis  of  this  prescription. 

"  The  sale  to  him  is  perfect,  in  point  of  form,  and  discloses  no  fact 
which  shows  the  title  to  be  defective.  It  is  not  sufficient  to  deprive  the 
possessor  of  the  right  of  pleading  prescription,  that  he  might  by  en- 
quiry and  careful  examination,  discover  his  vendor  had  no  title.  If  it 
were,  then  the  law  would  have  no  effect,  which  says  the  want  of  title  in 
him  who  transfers,  shall  not  prevent  the  party  to  whom  the  transfer  is 
made  from  pleading  prescription." 

In  Dufour  vs.  Camfranc,  11  0.  S.  715,  the  law  applicable  to  this  ques- 
tion was  thus  very  clearly  defined  and  lucidly  explained,  viz : 

"  The  title  presented  him  is  perfect  as  it  respects  form ;  it  pursues  the 
very  words  of  the  statute ;  the  defect  is  a  want  of  right  or  authority  in 
the  sheriff  to  make  such  a  conveyance,  not  a  defect  in  the  manner  he 
made  it.  As  nothing,  therefore,  appears  on  the /ac«  of  the  deed  wjliich  is 
defective,  the  knowledge  of  the  want  of  right,  in  tlie  person  wlw  sold,  is 
not  brought  home  to  the  iwndee,  and  his  error  was  one  of  fact  and  not  of 
Zair."    Italics  ours. 
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In  the  case  of  Fletcher  vs.  Cavelier,  4  La.  277,  tliis  doctrine  was  con- 
cisely stated  thus : 

"  The  titles  under  which  the  defendants  claim  are  what  the  law  de- 
nominates just  titles,  andtlie  possessors  must  be  considered  in  (jood  faith  j 
unless  the  reference  in  the  deeds  of  saU,  to  the  title  tinder  which  the  con- 
veyance is  made,  destroys  that  good  faith,"    Italics  ours. 

The  decision  of  this  court  in  Giddens  vs.  Mobley,  37  Ann.  418,  rests 
on  these,  and  other  like  decisions,  and  our  opinion  formulates  the  rule 
in  this  language,  viz : 

"  There  cannot  be  any  doubt  that  the  defendants  possessed  in  good 
faith.  The  Code  defines  sucli  possessor  to  be  one  who  has  just  reason 
to  believe  himself  master  of  the  thing  which  he  possesses,  although  he 
may  not  be  in  fact,  R.  C.  C.  3451 ;  and  good  faitii  purifies  a  title  of  its 
defects  and  causes  the  possessor  under  a  just  title  to  be  preferred  to 
the  true  proprietor,  who  has  remained  so  long  silent  and  neglectful  of 
his  rights."  McCloskey  vs.  Webb,  4  R.  205  j  Hickman  vs.  Dawson,  35 
Ann.  1086;  Eldridge  vs.  Tibbets,  6  Ann.  380. 

In  Carroll  vs.  Cabaret,  7  0.  S.  406,  the  court  said :  "  There  is  ne  de- 
fect stamped  on  thefaee  of  the  deed,  and  that  is  what  this  court  said  was 
meant  by  valid  form  in  a  deed  which  would  enable  a  holder  under  it,  to 
prescribe."    37  Ann.  419. 

Oriol  vs.  Moss.  38  Ann.  772,  and  Hutchinson  vs.  Jamison,  38  Ann.  153, 
are  to  the  same  effect. 

Also  Pattison  vs.  Malony,  38  Ann.  888. 

In  confirmation  of  all  that  has  been  said  on  the  subject,  the  Code  pro- 
vides that "  the  possessor  in  bad  faith  is  he  who  possesses  as  master, 
but  who  assumes  that  quality  when  he  well  knows  that  he  has  no  title  to 
the  thing,  or  that  his  title  is  vicious  or  defective."    R.  C.  C.  3452.  (3415.) 

Then  we  have  these  two  propositions  to  consider,  in  determining  the 
good  faith  of  the  defendant,  Mrs.  Montgomery,  under  the  dation  en 
paiement  from  her  husband,  to  wit :  First,  whether  she  supposed  the 
property  to  belong  to  her  husband,  at  the  time  he  made  the  title  to  her  -, 
and  second,  whether  she  assumed  the  quality  of  owner,  when  she  well 
knew  that  she  had  no  title,  or  that  the  title  he  gave  her  was  vicious  and 
defective. 

Her  title  does  not  appear  to  be  either  vicious  or  defective,  and  there 
is  no  evidence  in  the  record,  even  tending  to  show  that  she  had,  at  the 
time  of  her  acquisition,  any  knowledge  of  the  title  of  her  husband.  She 
says  as  a  witness,  that  when  she  accex>tcd  the  title  she  thought  it  was 
perfect,  and,  prior  to  that  time,  never  heard  its  validity  questioned.  As 
an  evidence  of  the  bona  fides  of  her  purchase,  she  set  herself  to  work  at 
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once,  to  rehabilitate  the  plaDtation,  by  placing  thereon,  varions  vahi- 
able  and  expensive  improvements,  wherebj'  tlie  intrinsic  vahie  of  same 
was,  admittedly,  enhanced  to  the  amount  of  $2000.  Another  circum- 
stance of  her  good  faitli  is,  that  she  accepted  title,  among  other  consid- 
erations, in  satisfaction  of  her  husband^s  indebtedness  to  her  for  a  large 
sum  she  liad  loaned  him,  with  which  to  pay  his  veiuJors  a  part  of  tlie 
purchase  of  the  property,  and  whicli  was  se^jured  by  a  vendor's  lien  and 
mortgage  thereon,  and  which  was 'an  obligation  of  the  community,  and 
of  the  plaintiffs  .as  the  simple  heirs  of  their  mother. 

Counsel  for  the  plaintiffs  placed  strong  reliance  on  our  recent  opinion 
in  Heirs  of  Dohan  vs.  Murdock,  41  Ann.  494,  as  supporting  his  theory  of 
the  defendant's  legal  bad  faith.  That  opinion,  although  not  at  hand, 
may  be  fairly  stilted  as  having  decided  that  the  defendant,  Murdock, 
was  in  bad  faith,  because  the  defects  in  the  title  of  his  author  were  ac- 
tually made  known  to  him  before  he  acquireu  title  to  the  property. 
That  theory  is  easily  and  perfectly  reconciled  with  tlie  one  herein  ox- 
pressed  by  reference  to  the  case  of  Fletcher  vs.  Cavalier,  cited,  supra. 

We  are  of  the  opinion  that  the  defendant's  possession  commenced  in 
good  faith  under  the  dation  from  her  husband  in  April,  1875  ;  but,  from 
what  we  have  already  said  of  tlie  tiix  proceedings  and  sale,  which  were 
inaugurated  and  consummated  in  December,  1876,  she  was  in  bad  faith 
thereafter,  because  the  defects  in  her  title  had  then  been  mcade  known 
to  her,  and  from  that  date  she  ceased  to  possess  in  good  faith,  and  from 
that  date  she  is  liable  for  rents,  which  may  be  safely  fixed  at  $350  per 
annum,  and  aggregating  the  sum  of  $4550,  one-half  of  which  she  owes 
the  plaintiffs.  But  she  is  entitled  on  her  reconventional  demand  for  the 
enhanced  value  of  the  soil  $200^,  one-half  of  which  plaintiffs  are  due 
her.  She  is  also  entitled  to  be  reimbursed  one-half  the  amount  of  taxes 
she  paid  subsequent  to  her  purchase  and  all  she  paid  in  disdiarge  of 
those  due  at  the  date  of  her  acquisition,  and  whereby  the  property  was 
encumbered.  They  amount  to  $872  50.  The  subjoined  statement 
gives  the  several  allowances  to  the  parties  respectively  : 

One-half  of  $4,550  00  rents  to  plaintiffs $2,275  00 

Cr. 

One-half  of  $1,745  00  tiixes  to  defendant $    872  50 

One-half  of  $2,000  00  value  of  improvements 1,000  00—  1,872  50 

Balance  in  favor  of  plaintiffs .$  402  50 

But  during  the  ptogress  of  the  argument,  counsel  for  plaintiffs  con- 
ceded that  the  judgment  was  perfectly  correct  in  compensating  plain- 
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tiffs'  demands  for  rents,  witli  those  of  defendant  fur  iniprovoinents  and 
taxes,  and  filed  an  answer  praying  its  affirmance,  hence  his  clients  are 
precluded  from  asserting  any  claim  to  tlie  difference. 

This  judgment  does  substantial  justice  between  tlie  parties,  and  it  is 
therefore  affirmed. 


No.  1,218. 
Heirs  of  R.  H.  McGehee  vs.  J.  W.  McGehee,  Administrator. 

1.  An  acliniiiiHtrator  is  an  officer  appointed  by  the  court  to  ditiuharge  certain  diitio».  An  such 
he  mn»t  l>e  con»idorod  as  present  before  the  court,  in  t'lo  nature  of  a  party  in  the  proceed- 
ingH  there  ponding.  Prescription  has  no  comnienconiont  in  his  favor,  at  least  before  the 
lioniologation  of  his  final  account. 

2.  One,  who  undertakes  the  administration  of  a  succession  domiciled  in  this  State,  cannot 
exonerate  himself  from  suit  by  the  heirs  for  the  rendition  of  an  account  of  his  adminis- 
tration, by  removing  his  domicil  and  citizenship  to  another  State. 

3.  Pai-ties  who  lay  by  for  a  long  pcriotl  of  time,  without  asserting  their  claim,  and  who 
suffer  the  circumstances  which  accompanied  a  transaction  to  fade  from  the  memory  of  the 
vicinage,  ought  not  to  complain  that  less  rigid  evidence  is  required,  nor  ought  they  to 
gain  by  their  acquiescence,  while  the  transaction  was  yet  recent,  and  when  more  complete 
evidence  might  have  been  obtained. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
BichardsQiij  J. 


Franklin  Garrett,  for  Plaintiffs  and  Appellants. 


John  T.  Lndelimj  for  Defendant  and  Appellee. 


Tlie  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Mrs.  Sarah  E.  Porter,  and  the  children  and  sole  heirs  at 
law  of  Mrs.  Lucinda  Scott  Calloway,  deceased  wife  of  John  B.  Calloway, 
deceased,  of  the  State  of  Alabama,  alleging  themselves  to  be  collat/eral 
heirs  of  ilobert  H.  McGehee,  deceased,  a  citizen  of  the  Parish  of  Ouachita, 
in  tliis  Stat«,  who  died  intestate  in  1862,  leaving  some  property  therein, 
an  interest  in  which  they  claim  to  have  inherited  of  one-fourth  to  each  — 
that  is  to  say,  one-fourth  to  Mrs.*  Porter,  and  one-fourth  to  the  children 
of  Mrs.  Calloway — the  two  remaining  heirs  being  Mrs.  M.  J.  Phillips, 
of  Ouachita  parish,  a  sister,  and  James  W.  McGehee,  of  the  State  of  Texas, 
a  brother  of  the  deceased  institute  this  suit. 

Petitioners  allege  that,  at  the  time  of  the  death  of  Robert  H.  Mc- 
Gehee there  was  a  public  inventory  taken  of  the  effects  of  his  sticces- 
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sion  m  the  Parish  of   Ouachita,  and  that  the  appraisement  thereof 
amounted  to  $10,468  91. 

That  James  W.  McGehee,  alleging  himself  to  be  a  creditor  of  hJB 
brother's  succession,  petitioned  for  the  appointment  of  himself  as 
administrator  of  said  succession,  and  secured  the  appointment,  and 
executed  bond  as  such,  in  the  sum  of  $13,125,  witli  John  T.  Ludeling 
and  John  L.  Byrne,  then  of  the  Parish  of  Ouachita,  as  securities. 

That,  on  the  29th  of  November,  1862,  at  the  instance  of  certain  per- 
sons claiming  to  be  creditors  of  said  succession,  said  administrator  pro- 
cured an  order  for  the  sale  of  the  "negro  property  of  said  succession;" 
that  on  the  6th  of  December  following,  said  property  and  some  personal 
property  was  sold,  and  the  proceeds  of  sale  aggregated  $4770  in  casli, 
which  amount  the  administrator  received. 

Petitioners  further  represent  that  the  said  administrator  has  never 
rendered  and  filed  any  account  of  his  administration,  nor  paid  over  to 
them  any  portion  of  said  funds. 

That  the  succession  was  entirely  solvent  when  it  was  opened,  and  free 
of  debt ;  and  that  it  owes  no  debts  at  this  time. 

That  the  administrator  has  in  his  possession  said  funds  of  the  succes- 
sion, and  should  render  an  account  thereof,  and  should  pay  "ten  per 
cent  per  annum  interest  on  all  sums  received  by  him  from  a  date  begin- 
ning twelve  months  after  receipt." 

They  pray  that  said  administrator  be  compelled  to  render  an  account, 
be  removed  from  his  trust,  decreed  to  pay  ten  per  cent  per  annum 
interest  on  all  sums  of  money  which  came  into  his  hands,  and  that  they 
be  put  in  possession  of  their  respective  interests  in  said  succession. 

On  this  petition  the  court  made  an  ex  parte  order  requiring  the  defend- 
ant administrator  to  "render  a  full,  fair,  and  perfect  account  of  his  ad- 
ministration by  the  5th  day  of  Sept<».ral>er,  18^7"— the  petition  having 
been  filed  on  the  24th  of  June  previous.  Of  this  proceeding,  due  notice 
was  served  on  the  said  sureties  in  person,  and  a  curator  ad  hoe  was  ap- 
pointed to  represent,  and  act  for  the  absent  defendant  and  administrator. 

The  curator  filed  a  plea  of  prescription  of  five,  ten  and  twenty  years, 
in  bar  of  plaintiffs'  action,  and  same  having  been  referred  to  the  meritB, 
he  filed  an  account  of  the  defendant's  administration,  and  an  accom- 
panying explanatory  stat(»nient. 

To  this  account  the  jx'titioners  file  an  opposition,  in  which  they  set 
out  numerous  objections,  and,  substantiall}',  pray  for  like  judgment 
against  the  administrator,  as  in  their  original  i)etition. 

At  this  stage  of  the  cause,  J.  H.  McGehee  indlviduaUy  appeaii*, 
through  John  T.  Ludeling  as  counsel,  and  tenders,  and  causes  to  be 
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filed  a  peremptory  exception  to  the  effect  that  he  ia  a  resident  citizen  of 
the  State  of  Texas,  and  any  "  attempt  to  bring  liiin  into  this  court,  by 
the  appointment  of  a  curator  ad  hoc,  by  virtue  of  any  State  law, 
is  illegal,  null,  and  void,  being  in  contravention  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States." 

This  exception  having  been  overruled,  the  counsel  of  McOehee  filed 
an  answer  in  extenso,  and,  after  an  elaborate  trial,  the  case  went  to 
judgment,  and  the  demands  of  plaintiff's  were  rejected,  and  from  that 
decree  the  plaintiffs  appeal. 

The  curator  ad  hoc  requests  that  the  judgment  be  so  amended  as 

to  allow  him  a  fee  of  $100  00,  and  tliat  same  be  taxed  as  cost  in  the 

case. 

I. 

The  plea  of  prescription  is  the  first  matter  to  be  dis}>osed  of. 

The  theory  of  McGehee's  counsel  is  that  the  slaves  owned  by  the  suc- 
cession were  sold  in  December,  1862,  under  an  order  of  the  probate 
court  of  Ouachita,  for  cash,  in  Confederate  States  Treasury  notes,  and 
tliat  therewith  the  debts  and  obligations  of  the  deceased  were  paid,  the 
expenses  of  administration  settled,  and  the  balance  paid  over  to,  and 
distributed  among  the  known  heirs  of  the  deceased.  That  the  real  estate 
which  figures  upon  the  inventory,  was  not  sold,  but  was  taken  into 
corporal  possession  by  the  said  heirs,  and  put  in  custody  of  an  agent,  to 
whom  they  gave  a  written  power  of  attorney  authorizing  sales  thereof. 
That  this  extra  judicial  settlement  was  effected  in  the  month  of  Decem- 
ber, 1862,  and  terminated  his  trust  as  administrator,  and,  since  that  date 
he  lias  performed  no  official  act  as  administrator  j  but,  on  the  contrary, 
considering  the  administration  at  an  end,  he  removed  from  this  State, 
and  established  his  abode  in  the  Stiite  of  Texas,  where  he  has  since  re- 
sided, and  now  resides.  This  suit  was  filed  on  the  25th  of  June,  1877, 
nearly  twenty-five  years  since  these  transactions  are  alleged  to  have 
taken  place. 

The  except-or's  contention  is  that  the  action  to  compel  the  legal  repre- 
sentative of  a  succession  to  account  is  in  the  nature  of  an  action  of 
mandate,  subject  to  the  prescription  of  ten  years,  and  that  the  period  of 
ten  years  has  run  against  the  plaintiff's'  action — it  having  begun  either 
on  the  —  day  of  December,  1862,  when  the  de\)ts  were  paid  and  settle- 
ment with  the  heirs  was  made,  or  on  the  9th  of  March,  1869,  when  the 
compromise  of  the  Calhoun  judgment  was  made,  or  in  1872,  when  their 
duly  appointed  agent  made  sales  of  the  interests  of  petitioners  and 
other  heirs,  in  cert^iin  portions  of  real  estate  they  inherited  from  the 
decedent. 
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In  succession  of  Powell,  38  Ann.  184,  we  snid  that  "  we  consider  it 
perfectly  clear,  that  when  the  succession  is  wound  up,  and  all  the  debts 
paid,  and  only  the  property  remains  in  the  hands  of  the  administrator, 
the  purposes  of  the  legal  agency  confided  to  him  are  accomplished,  and 
it  is  the  absolute  right  of  ea<;h  and  every  heir  to  terminate  it,  and  claim 
possession  of  his  share  of  the  succession." 

And  in  succession  of  Baumgarden,  36  Ann.  50,  we  said  that,  "  after 
the  heirs  of  age  are  recognized,  there  being  no  necessity  for  further  ad- 
ministration, and  the  law  having  accepted  the  succession  under  benefit 
of  inventory  for  the  minor,  (R.  C.  C.  977)  the  succession  will  have  been 
wound  up,  and  the  executors  under  the  obligation  of  rendering  an  ac- 
count to  the  heirs  of  age,  etc."    Succession  of  Geddes,  36  Ann.  963. 

These  i)rinciples  have  been  so  repeatedly  announced  in  the  opinions 
of  our  predecessors,  as  well  as  in  our  own,  that  they  have  become  con- 
secrated in '  jurisprudence.  They  not  only  announce  that  when  the 
debts  of  the  succession  have  been  paid,  the  functions  of  the  adminis- 
trator are  suspended  of  right,  but  tliat  he  remains  under  an  obligation 
to  render  an  account  to  the  heirs,  nevertheless. 

True  it  is  that  our  predecessors  decided,  in  Wilson  vs.  McGrail,  that 
"  according  to  the  law  prior  to  the  Act  of  1837,  the  office  of  a  curator  of  a 
vacant  estate  terminated  at  the  expiration  of  one  year  from  the  date  of 
his  appointment,  and  that  all  that  remained  to  him  to  do,  afterwards, 
was  to  render  an  account.  The  action  to  compel  him  to  r6nder  the 
account,  appears  to  us  to  be  one  in  the  nature  of  the  action  of  mandate, 
and  subject  to  the  prescription  of  ten  years."    12  Ann.  358. 

With  some  slight  variation  in  verbiage  the  same  principle  was  applied 
in  Duanco  vs.  Montgomery,  13  Ann.  514,  the  court  saying : 

"  As  the  law  stood  at  the  time  the  will  was  .admitted  to  probate, 
the  oflSce  of  the  testamentary  executor  expired  at  the  end  of  the  year, 
except  it  was  otherwise  expressed  in  the  will,  or  the  term  of  oflSce  was 
prolonged  by  the  judge.        *♦♦*♦♦**• 

"This  being  the  case,  the  executor  could  not,  after  the  expiration  of 
the  year,  be  said  to  be  any  longer  in  court.  And  being  hut  a  mandatory, 
nothing  remained  for  him  to  do  but  render  his  account.  *  *  Then 
an  action  must  exist  to  compel  the  mandatory  of  the  legatees  to  render  an 
account."  The  court  then  decided  that  the  action  came  within  the  prin- 
ciple of  Wilson  vs.  McGniel  supra,  and  was  prescribed  by  ten  years. 

But  is  that  principle  applicable  under  the  law,  as  it  now  stands  t  We 
think  not.  Under  the  provisions  of  the  code  the  functions  of  an  admin- 
istrator do  not  cease  absolutely  at  the  expiration  of  one  year,  but  conti- 
nue from  year  to  year,  until  he  be  formally  discharged  by  the  authority 
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which  appointed  him.  The  code  says  that  "  curators  of  vacant  succes- 
sors shall,  ♦  ♦  at  least  once  in  evert/  twelve  months,  render  to  tihe 
court  from  wliich  they  received  their  appointment,  a  full,  fair  and  per- 
fect account  of  their  administration,  etc."    R.  C.  C.  1191. 

"  As  soon  as  the  heirs  *  *  have  been  thus  put  in  possession  of  the 
succession  ♦  ♦  the  curator  is  bound  to  render  a  faithful  and  exact  ac- 
count of  his  administration  to  him,  and  to  pay  the  balance  due,  etc."  R. 
0.  C.  1194.  The  account  contemplated,  is  a  final  account,  undoubtedly. 
Then,  it  is  perfectly  manifest,  that  this  account  must  be  homologated, 
and  the  administrator  discharged,  and  his  bond  cancelled,  before  his 
functions  as  administrator  cease,  and  his  trust  terminated, 

Tliis  being  clear,  then  is  it  not  equally  clear  that  the  administrator 
does  not  cease  to  be  a  trustee  or  agent  of  the  heirs,  until  liis  account  has 
been  liomologated  ?  We  think  so.  Then  it  is  equally  clear  that  his 
relations,  during  the  period  of  his  default  in  filing  his  account,  are  not 
those  of  a  mandatory,  and  prescription  does  not  run  in  his  favor. 

In  keeping  with  this  view,  our  predecessors  held,  in  Courtade  vs. 
Chamberlain,  that  "  with  regard  to  the  plea  of  prescription,  we  have  to 
remark  that  it  is  clearly  untenable.  ♦  ♦  Chamberlain  was  an  officer 
ap{M>iuted  by  the  court  to  discharge  certain  duties.  As  such,  he  must  be 
considered  as  present  before  the  court,  in  the  nature  of  a  party  in 
the  proceedings  then  pending.  Prescription  liad  no  commencement  in 
his  favor,  at  least,  before  the  homologation  of  an  account."    4  Ann.  36S. 

In  Wilson  vs.  McGrael  supra,  the  court  said :  "  This  case  does  not 
come  within  the  rule  laid  down  in  Courtade  vs.  Chamberlain,  4 
Ann.  868." 

A  careful  examination  of  the  authorities  has  satisfied  us  that  the  dis- 
trict judge  prox)erly  overruled  the  defendant's  plea  of  prescription. 

II. 

While  no  importance  hns  been  attached  to  the  exception  to  the  juris- 
diction of  the  court  a  qua,  filed  for  McGehee,  yet  we  deem  it  of  suffi- 
cient importance  to  receive  a  passing  notice,  merely  to  make  it  plain 
that  it  was  not  well  taken.  The  theory  of  this  defendant  is  that  this  ac- 
tion is  in  the  nature,  and  partakes  of  the  character  of  a  strictly  personal 
action  and  this  proceeding  cannot  be  entertained,  nor  judgment 
ivndered  against  him  in  a  court  of  the  State  of  Louisiana,  he  being 
a  citizen  of  a  different  commonwealth,  the  State  of  Texas.  "  The  ques- 
tion is  one  of  Federal  constitutional  law,"  and  is  controled  by  the  deci- 
sions of  the  Supreme  Court.  Vide  Hackness  vs.  Hyde,  98  U.  S.  478, 
and  Pennoyer  vs.  Neff',  95  U.  S.  714. 
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lu  tli(3  recent  case  of  Lauglilin  vs.  Tlie  Louisiana  and  New  Orleans  Ice 
Company,  35  Ann.  1184,  in  applying  the  principle  announced  in  those 
cases,  we  said  that  "  substituted  service  can  be  effectual  against  non- 
residents as  *due  process  of  law,'  only  when,  in  connection  therewith, 
property  in  this  State  is  brought  under  the  control  of  the  court,  and  sub- 
jected to  its  disposition,  by  process  adapted  to  that  purpose."  See,  also, 
McKenzie  vs.  Bacon,  38  Ann.  7()4. 

It  appears  from  the  record  that  the  deceased  resided  in  the  Parish  of 
Ouachita,  this  State,  and  owned  a  considerable  estate  there,  at  the  time 
of  his  death.  The  defendant,  J.  W.  McGehee,  also  resided  there,  at 
that  time.  Both  were  enlisted  as  soldiers,  in  the  Confederate  army,  and 
the  deceased  was  killed  in  battle  at  Malvern  Hill.  After  the  close  of 
the  war,  the  defendant  removed  to  the  Stjite  of  Texas,  and  has  since  re- 
sided there.  But,  in  the  meantime,  and  while  yet  a  citizen  of  tliis  Stute, 
he  petitioned  to  a  court  of  this  Stat^,  to  be  appointed  administrator  of 
the  succession  of  his  brother,  secured  the  appointment,  executed  bond  as 
such,  took  possession  of  the  effects  and  i>roperty  of  the  succession,  and 
as  such  caused  a  large  portion  thereof  to  be  sold,  and  converted  into 
money.  Surely  it  cannot  be  seriously  contended  that  he  has  exonerated 
himself  from  suit,  by  the  heirs  of  that  succession,  in  the  couit  wiiich  ap- 
pointed him  to  that  trust,  for  the  rendition  of  an  account  of  his  admin- 
istration, and  before  he  has  been  judicially  discharged.  The  pleii  is  not 
good  and  cannot  be  maintained. 

III. 

On  the  merits,  we  ai*e  disposed  to  view  this  as  a  suit  for  the  i-ecogni- 
tion  and  enforcement  of  a  "  stale  claim,"  which  has  been  permitted  to 
slumber,  for  well  nigh  twenty-tivo  years.  The  learned  judge  of  the 
lower  court,  in  his  opinion,  very  justly  observed  that  "  it  is  worthy  of 
consideration  that  the  facts  out  of  whicli  this  litigation  arises,  occurred 
more  than  a  quarter  of  a  century  ago,  and  at  a  time  of  intense  excite- 
ment and  trouble,  caused  by  a  prevailing  revolution  between  the  Stat4»5 
of  this  Union,  when  judicial  as  well  as  other  proceedings— where  they 
existed — were  not  as  exact  and  precise  as  (they)  should  have  been ;  when 
the  exigencies  of  the  tinu*,s  required  the  absence  of  officers,  as  well  as 
private  individuals  5  and  the  means  and  modes  of  communication  with 
others,  at  home  and  abroad,  were  almost  entirely  cut  off  or  impaired. 
After  the  lapse  of  such  a  length  of  time,  it  is  natural  that  the  memory 
of  witnesses  has  become  clouded,  and  other  means  of  proof  may  have 
been  lost  or  impaired,  and  the  same  strictness  of  i)roof  a«  to  payment*, 
as  well  as  other  facts  should  oot,  and  will  not  be  required.     The  lapse 
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of  time,  aDd  Btaleness  of  demand  will,  to  aomo  extent,  come  in  aid  of 
testimony  not  in  itself  conclusive." 

In  Baker  vs.  Towles'  administrator,  11  La.  438,  our  early  predeces- 
sors very  truly  said : 

"  Parties  who  lay  by  for  so  long  a  period  of  time,  without  asserting 
their  claim  ;  who  suffer  the  circumstances  which  accompanied  a  trans- 
action to  fade  from  memory  of  the  vicinage,  and  even  of  those  offi- 
cially concerned  in  it,  ought  not  to  complain  that  less  rigid  evidence  is 
required,  nor  ought  they  to  gain,  by  their  own  acquiescence  while  the 
transaction  was  yet  recent,  and  when  more  complete  evidence  might 
have  been  obtained." 

In  Heirs  of  Davenport  vs.  Labauve  and  Landry,  5  Ann.  141,  the  court 
said  that  '^  the  lapse  of  time  and  the  staleness  of  the  demand,  come  in 
aid  of  the  testimony  as  to  the  fact  of  payment,"  and  repeated  what  was 
said  in  Baker^s  case  supra  with  approval. 

In  Wood  vs.  Egan,  39  Ann.  685,  we  borrowed  from  Rodenlieimer's 
case,  35  Ann.  1006,  a  paragraph  which  even  more  tersely  expresses  the 
same  views  in  these  words,  viz : 

"  A  stale  claim,  long  withheld  from  presentation  or  prosecution,  until 
he,  against  whom  it  is  preferred,  has  died,  must  l>e  established  with 
more  than  reasonable  c^irtainty.  An  unfavorable  presumption  is  created 
by  delay.  It  can  be  removed  only  by  peculiarly  strong  and  exception- 
ally conclusive  testimony."  *  *  •  u  These  conclusions  are 
supported  by  good  and  conservative  authority.  Davenport's  case,  5 
Ann.  141;  Simpson's  case,  7  Ann.  555;  Succession  of  Rea,  14  Ann.  317; 
Manning's  Unreported  Cases,  pp.  98,  121,  339;  Cutter  vs.  Succession  of 
Collins,  37  Ann.  95." 

Now,  what  are  the  leading  substantial  facts  as  shown  by  the  record  f 
They  are  that  at  the  date  of  the  death  of  the  decedent  in  1862 — he 
having  died  without  forced  heirs — the  defendant  McGehee,  through 
solicitations  of  his  co-heirs,  obtained  a  leave  of  absence  from  his  com- 
mand in  the  army,  and  made  a  visit  to  his  home  in  Ouachita  parish,  for 
the  purpose  of  settling  up  his  brother's  succession.  While  there  he 
caused  an  inventory  to  be  made,  and  himself  appointed  administrator 
thereof.  This  inventory  shows  lands  valued  at  a  little  over  $3000,  a 
small  amount  of  personal  property,  and  rights  and  credits,  and  some 
negro  slaves  valued  at  about  j?3500.  Soon  after,  he  ascertained  that  the 
deceased  owed  some  debts,  which  were  due  principally  to  Byrne  & 
Shields  and  J.  P.  Crosley.  One  of  several  hundred  dollars  was  due  to 
liimself.  To  pay  them,  he  petitioned  for  and  obtained  an  order  for  a 
sale  of  the   penonid  property  and  slaves.     At  the  sale  about  $4500 
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wjis  realized  in  Coufederate  Treasury  notes.  With  this  depreciated 
paper  he  nianajjod  to  settle  the  debts  of  the  deceased,  and  liqui- 
date and  settle  the  succession  debts  and  cliarges,  and  the  resnltiug 
balance  lie  turned  over  to  the  counsel  for  absent  heirs,  for  settlement 
aid  distribution  among  the  heirs.  He  then  returned  to  the  army,  where 
he  remained  until  the  close  of  the  war  in  1365,  and  soon  after  he  re- 
moved to  Texas,  where  he  has  since  resided. 

At  the  time  of  these  transactions  the  heirs  of  the  deceased  were  of 
full  age,  and  by  whom  no  question  was  ever  raised,  in  reference  to  the 
disposition  "made  of  the  surplus  of  confederate  money  which  the  admin- 
istrator left  in  the  hands  of  the  attorney  appointed  to  represent  them, 
until  about  the  time  this  suit  was  filed  ;  and  it  is  this  fund  which  consti- 
tutes the  gravamen  of  petitioner's  complaint. 

Soon  after  the  close  of  the  late  war,  one  Byrne,  claiming  to  have  due 
authority  from  the  heirs,  accepted  $500  in  United  States  currency,  in 
settlement  and  compromise  of  a  debt  against  one  Calhoun,  for  $1100 
and  interest.  His  authority  to  represent  them,  and  make  this  settle- 
ment, is  stoutly  denied  by  the  plaintiffs,  and  even  Bj'rne  does  not  recol- 
lect it ;  yet,  we  are  fully  satisfied,  from  the  receipt  of  Byrne,  which  is 
written  upon  the  reverse  of  the  petition  in  the  suit  of  McGehee  vs.  Cal- 
houn, the  attending  circumstiinces,  and  the  testimony  of  other  witnesses, 
that  the  compromise  was  authorized  and  made.  The  transaction  took 
place  in  the  office  of  Morrison  &  Farmer,  reputable  lawyers  of  Monroe, 
and  Calhoun  swears,  as  a  witness,  that  "  Byrne  was  authorized  by  let- 
ters, which  were  read  to  Morrison,  who  said,  *  go  ahead,  then.'" 

Tills  money  was  paid  to  Mrs.  Phillips,  one  of  the  heirs,  who  sent  their 
proportionate  shares  to  the  plaintiffs. 

Several  years  after  this  transaction  plaintiffs  and  other  heirs  t<)ok 
possession  t)f  the  lands  they  inherited  from  the  decedent's  estiite,  and 
appointed  an  agent  to  sell  the  same.  He  sold  some  of  them  nuiny  years 
ago,  and  those  remaining  w^ere  thereafter  sold  for  Uixes,  and  the  titles 
have  passed  to  various  third  persons  since. 

On  this  stiite  of  facts  the  district  judge  observes,  that  **  it  is  not  a 
violent  conclusion,  in  view  of  the  evidence  and  all  the  circumstances  in 
this  case,  although  the  testimony  lUcay  not  be  positive  and  conclusive  of 
itself,  that  there  was  an  extra  judicial  settlement  and  understanding  as 
to  what  had  been  done,  and  what  was  to  be  done,  and  left  undone,  in 
December,  1862,  as  to  the  property  remaining  undisposed  of." 

We  are  in  perfect  accord  with  his  views.  When  we  reflect  upon  the 
fact  that  this  contention  is  virtually  one  over  the  value  or  price  of  negro 
slaves,  that  were  sold  in  186iJ,  only  a  short  time  prior  to  the  promulga- 
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tion  of  tlic  Einancipjition  Proclamation,  lil>eratiiig  them  from  bcmdage  j 
and  tlie  further  fact  tliat  the  sale  was  made  for  Confederate  money,  then 
of  a  greiitly  depreciated  vahie,  and  which  soon  afterwards  became 
utterly  valueless,  we  cannot  refrain  from  expressing  our  surprise  that 
such  a  claim  is  preferred.  We  think  the  heirs  should  rather  have  con- 
gratulaled  themselves  upon  having  been  so  fortunate  as  to  liave  realized 
on  such  values  in  the  discharge  of  their  brother^s  debts,  and  thus  secured 
to  themselves  the  more  substantial  part  of  his  fortune  as  an  inheritance. 
Without  reciting  in  detail  the  facts,  we  are  of  the  opinion  that  there 
should  have  been  an  allowance  of  $U)0  made  in  favor  of  the  curator 
ad  hoc.  It  is,  therefore,  ordered  aud  decreed  that  the  judgment  be  so 
amended  as  to  allow,  in  behalf  of  the  curator  ad  hoc,  a  fee  of  f  100,  to 
be  taxed  as  costs  in  the  case,  and  that  otherwise,  judgment  be  affirmed. 

On  Application  for  Rehearing. 

Complaint  is  made  of  a  statement  in  our  opinion  to  the  effect  that 
Mrs.  Phillips  should  have  said  that  she  had  received  and  sent  to  the 
plaintiffs  the  ivsjiective  shares  of  the  amount  realized  from  the  Calhoun 
compromise.  This  is  slightly  inaccurate.  She  did  say  that  she  had 
received  their  shares  of  the  cash  i)roceeds  of  the  sales  made  by  Col. 
li.  Richardson  as  their  agent,  and  carried  same  to  them.  This  caused 
our  mistake,  as  the  two  funds  are  spoken  of  in  the  same  conversation. 
This  is  a  part  of  her  statement  on  the  last  trial  of  the  cause,  and 
to  which  there  is  no  reference  in  counsel's  brief.  But  what  is  to  the 
same  effect  as  our  quot'ition  is  that  this  witness  says,  that  in  1871 
slie  corresponded  with  the  plaintiffs  in  reference  to  the  settlement  and 
compromise  Byrne  ha<l  nunlc  of  the  Calhoun  debt,  and  they  Inul  written 
her  letters  on  the  subject,  and  requestecl  her  to  see  Mr.  Byrne  and  "  col- 
lect it  and  come  to  Alabama,''  and  pay  her  expenses  out  of  it. 

This  shows  that  if  they  did  not  receive  it,  they  had  full  kr.owledge  of 
the  transiiction  and  did  not  repudiat*^  it. 

Rehearing  refused. 


No.  1,215.  ^ 
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I  5S1U91I 
A  lu'onHo  i^Atax.     It  is  alicentte  tax  and  not  a  property  tax.    A  licenHO  couM  not  bo 

Ik'M  to  bi^  a  pi'o]M'rty  tax.  without  making  it  unconHtitiitioual,  aa  boin^,  togeth(*r  with  the 
ad  ralorum  tax  ponnittc*!  by  tho  ('oimtitution,  in  cxcr«8  of  its  limitation. 
A  Htattiti's  whu'li  provi(li>8  tliat  all  lan;l,  and  other  taxable  property,  situat^'d  within  the 
limits  of  a  coi-poration.  shall  bo  t'xonipt  from  tho  payment  of  parish  taxes,  does  not 
exempt  citizens  of  that  coriioratiou  \'ron\  paying  parish  licenses. 
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APPEAL  i'vom  the  Justice^s  Court,  Fourth  Ward  of  Morehouse  Parish. 
Brodnajr,  J. 


J.  P.  Madison,  District  Attorney,  for  Phiiutiff  and  Appellee. 


Todd  iSc  Todd  and  L.  F.  Leavel  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS.  _J.  The  defendant  appeals  from  a  judgment  condemning 
him  to  pay  the  sum  of  $50  as  the  amount  of  parish  license  due  by  huii, 
for  the  current  year  1889,  for  operating  and  prosecuting,  in  the  toicn  of 
Bastrop,  a  saloon,  and  in  retailing  liquors  in  less  quantities  than  live 
gallons  J  and  comnuinding  him  to  desist  from  further  pursuing  or 
prosecuting  said  business  until  said  judgment  and  costs  are  paid. 

The  defendant's  complaint  is  *^  that  he  pays  to  the  corporation  of  said 
town  a  license  tiix  of  $50  for  the  purpose  of  carrying  on  and  operating 
his  business  ♦  ♦  .•  and  he  specially  denies  that  he  is  due  the  parish 
of  Morehouse  anything  in  the  way  of  license  therefor." 

He  avers  that  the  Parish  of  Morehouse  "  has  no  right  or  authority  to 
impose  a  license  tax  of  $50  upon  his  calling  as  a  saloouist,  and  that  he 
is  not  liable  for  said  license  tax  *  *  because  he  is  specially  exempted 
by  tlie  Act  of  the  Legishiture  of  the  State  ♦  ♦  passed  in  1861,  from 
paying  any  license  tax  to  the  Parish  of  Morehouse,  for  the  purpose 
of  carrying  on,  or  conducting  his  said  business,"  and  he  prays  judg- 
ment exempting  him  therefrom. 

On  the  trial  it  was  a  fact  admitted  that  "  the  town  of  Bastrop  is 
a  regularly  incorporated  institution,  with  full  power  to  levy  and  collect 
taxes  and  licenses." 

There  was  introduced  in  evidence  Act  105  of  1881.  This  is  an 
act  amending  an  act  concerning  the  town  of  Bastrop. 

The  portion  of  tliat  act  applicable  to  the  present  controversy,  reads  as 
follows,  viz: 

**  That  the  trustees  of  said  town  shall  have  the  power  to  assess  such 
an  amount  of  ttixes  for  municipal  purposes  as  they  may  deem  proper, 
not  to  exceed  the  sum  of  $1500  per  annum,  to  be  assessed  and  collected 
in  the  same  manner  as  taxes  of  the  Stiite  arej  provided,  that  the  land 
and  other  taxable  property  situated  within  the  limits  of  said  corporation 
shall  be,  and  the  same  are  hereby  declared  exempt  from  the  payment  of 
parish  taxes,^'' 
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Defendant's  conatruction  of  that  provision  of  the  statnte,  is  that  it 
was  **  the  intention  of  tlie  Legislature  to  exempt  from  parish  taxation 
everything  within  the  corporation  of  Bastrop,  upon  which  a  tax  could 
lie  imposed  ;  and  that  by  ^land  and  other  taxable  property y^  was  meant  to 
everything  of  any  nature  whatever."  In  illustrating  their  theory,  his 
counsel  state  in  their  brief  (page  2),  "  that  if  such  was  not  the  intention 
of  the  Legislature  *  *  a  strange  anomaly  would  be  presented.  A 
storehouse  valued  at  810,(KK),  filled  with  a  stock  of  goods  valued  at 
810,01)0,  situated  within  the  corporation  of  Bastrop,  would  be  exempt 
from  taxation,  still  the  proprietor  would  have  to  pay  to  the  parish  a  tax 
to  enable  him  to  sell  goods."  ^.^^ 

The  defendant's  counsel  are  nninifestly  under  a  misapprehension  of 
the  true  meaning  and  import  of  jtlie  term  "  license."  He  evidently  in- 
sists upon  it  being  simply  "  a  tax  "  —  that  is,  a  property  tax.  It  is  not  a 
property  tax,  but  a  license  tax,  and  does  not  come  within  the  meaning 
and  true  import  of  the  statute  quoted,  exempting  ^*  the  land  and  other 
taxable  property  situated  within  the  limits  of  said  corporation."  To 
bring  the  license  tax  claimed  of  defendant,  within  its  provisions,  we 
would  have  to  construe  it  to  be  a  property  tax. 

In  the  very  nature  of  things  it  could  not  be,  without  being,  at  the 
same  time,  stricken  with  unconstitutionality,  for  the  amount  of  the 
license  being  added  to  the  six  mills  ad  valorum  tax  permitted  by  the 
Constitution,  the  total  amount  would  exceed  that  limit.  Licenses  are 
graded  by  the  statute,  and  fixed  at  a  lump  sum,  according  to  the  ap- 
proximate amount  of  business  done,  whilst  taxes  are  assessed  at  the  rate 
of  a  fixed  number  of  mills  upon  each  dollar  of  ascertained  valuation. 
Taxes  are  levied  upon  specific  propvrtyy  whilst  licenses  are,  permits  to 
persons  to  i)ursue  certain  callings  or  professions,  and  do  not  constitute  a 
charge  upon  the  property  of  such  persons,  eo  nomine. 

Exemptions  are  in  derogation  of  common  right,  and  exemptions 
from  taxation  must  be  strictly  construed.  The  statute  relied  upon  by 
the  defendant,  as  exonerating  him  from  paying  license  to  the  parish  of 
Morehouse,  does  not  support  his  contention.  It  means  just  what  it 
says,  *'  that  the  land  and  other  tiixable  property  situated  within  the 
limits  of  said  corporation  shall  be  and  the  same  are  hereby  declared 
exempt  from  the  i)aynient  of  parish  taxes."    Nothing  more  is  exempt. 

Parish  of  East  Feliciana  vs.  Levy,  40  Ann.  3*^2,  is  relied  upon  by  both 
plaintiff's  and  defendant's  counsel  as  authority  for  their  respective  posi- 
tions. In  that  case  therci  was  drawn  in  question  the  provisions  of  Act 
172  of  1852,  which  declared  that  **the  town  of  Jackson,  in  the  parish 
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East  FeliciiiDa,  be  and  the  same  is  exempt  from  the  payment  of  parish 
taxes,'''* 
We  stated  the  issue  to  be,  as  we  understood  it,  as  follows,  viz : 
'*  Simplified  and  refined,  tlie  question  is,  wlietlier  a  license  is  a  tax,'''' 
After  tbe  citation  of  adequate  autliority,  we  said  that  "it  was  evi- 
dently the  intention  of  the  Legislature  to  exempt  all  objects  of  parish 
taxation,  from  tlie  payment  of  paiish  tiixes;  and  the  word  *  taxes'  was 
obviously  employed  in  its  broadest  sense,  and  included  license  taxes  as 
well  as  property  taxes.     It  declared  that  the  town  of  Jackson  is  hereby 
exempt,  etc.    The  *  town '  of  Jackson  certainly  includes  the  inhabitants^ 
as  well  as  the  property  that  is  situated  within  its  limits.     The  defend- 
ant's occupation  conies  within  the  purview  of  the  legislative  exemption, 
and  the  judge  a  quo  was  correct  in  deciding  that  he  was  not  liable  for 
t\iQ  parish  license  claimed  of  him." 

In  that  opinion  we  decided  distinctly — and  so  intended  to  decide — 
that  a  license  was  a  tax,  but  a  license  tax,  and  not  a  property  tax.    To 
that  opinion  we  adhere.     The  statute  invoked  does  not  exempt  the  de- 
fendant from  paying  the  parish  license  imposed  on  him. 
Judgment  affirmed. 


No.  1,219. 
Succession  of  Susan  A.  Scott. —  Opposition  to  Final  Account. 

It  is  not  too  lato  to  file  an  opposition  to  a  tinal  account  wlien  the  accountant  has  introd«c«Hl 
his  ovi(l(«nco  and  clr»8ed  it,  and  the  minutos  show  ''that  the  cane  was  taken  up  for  trial, 
evidence  intrcNlucud  and  case  laid  over  until  tomorrow  uioming,"  and  contiunes  on  the 
doi'kct  in  this  nhape  until  the  opposition  is  filtnl.   . 

When  an  administrator's  account  shows  aii  amount  for  distribution  less  than  the  lower  Imiit 
of  the  jurisdiction  of  tiie  Supi-eme  Onirt.  and  the  opposition,  if  sustained,  would,  increase 
the  amount  so  as  to  give  the  Supreme  Court  jurisdiction,  the  mlministrator  would  have 
the  ri^ht  to  appeal;  consequently  the  opponent  has  the  same  rij;ht  to  appeal. 

An  action  of  nullity  for  the  sale  of  succession  propei-ty  can  not  be  giaftod  on  to  an  opiiosition 
to  a  final  account.    The  opponents  have  their  remedy  by  separate  action. 

APPEAL  from  the  Twenty-Seventh  District  Court,  Parish  of  Richland. 
Williams  J  J. 


Jlios,  O.  Benton  and  J.  W.  Willis  for  Opponents  and  Appellants. 


Wells  d'  Rhymes  for  the  Administrator,  Appellee. 
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Motion  to  Dismiss. 
The  opinion  of  the  Court  waa  delivered  by 

McEnery,  J.  The  administrator  has  filed  a  motion  to  dismiss  this 
appeal  on  the  ground  tliat  Ihis  court  is  witliout  jurisdiction  ratione 
muterm. 

The  reason  alleged  is  that  the  "  Turkey  Creek  place  "  was  erroneously 
inventoried,  which  fact  is  admitted  in  the  record.  It  was  sold  under 
judicial  process  before  the  death  of  Mrs.  Susan  A.  Scott,  and  deducting 
its  value  from  the  inventory,  there  remfiins  the  sum  of  $1507  50,  an 
amount  less  than  the  lower  limits  of  the  jurisdiction  of  the  Appellate 
Conrt. 

In  tlie  opposition  property,  rents  and  revenues  are  claimed  as  assets  of 
the  succession,  and  if  there  had  been  judgment  for  the  opponents,  the 
amount  to  be  distributed  would  have  exceeded  the  sum  of  $2000. 

Tlierefore  if  tlie  administrator  liad  been  cast  in  the  suit,  lie  would 
have  had  the  undoubted  right  to  appeal.  The  opponents  can  exercise 
the  same  right.     Tlie  motion  to  dismiss  is  overruled. 

On  the  Merits 

Mrs.  S.  A.  Scott  died  in  September,  1882,  and  Wm.  H.  Scott  qualified 
as  administrator  of  her  succession.  He  filed  a  final  account,  and  evidence 
was  introduced  on  the  trial  thereof  and  closed,  but  there  was  no  judg- 
ment homologating  the  account.  The  widow  and  heirs  of  Wm.  Scott, 
deceased,  before  the  account  was  finally  homologated,  filed  jin  opposi- 
tion thereto.  A  motion  was  made  by  the  administrator  to  dismiss  the 
opposition,  as  it  was  filed  after  the  evidence  was  offered  and  the  testi- 
mony closed.  It  was  within  the  discretion  of  the  judge  to  reopen  the 
case  and  hear  additional  testimony  on  the  trial  of  the  correctness  of  the 
account.  The  opposition  was  filed  wOiile  the  case  was  pending,  the 
minutes  reading,  "  this  cjise  was  taken  up  for  trial,  evidence  introduced 
and  case  laid  over  until  to-morrow  morning,"  and  it  thus  continued  on 
the  docket  while  the  opposition  was  filed.  The  motion  to  dismiss  the 
opposition  on  this  ground  was  properly  overruled. 

The  opponents  allege  that  the  appointment  of  an  administrator  of 
said  succession  was  unnecessary  and  illegal,  as  Mrs.  S.  A.  Scott  left  no 
debt*.  There  were  the  expenses  of  last  sickness,  attorney's  fees  in- 
curred during  her  lifetime,  taxes  for  several  years,  parish  and  State,  and 
an  eventual  liability  on  a  twelve  months'  bond.  There  was  no  cash  on 
liand. 

The  heirs  of  age  failed  to  accept  the  succession,  or  to  advance  the 
necessary  funds  to  pay  these  debts ;  and  there  wjas  no  opposition  made 
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to  the  appoiutment  of  tlie  administrator.  It  is  too  late  to  urge  the  ille- 
gality of  his  appointment  after  he  has  administered  the  succession  and 
filed  his  account.  The  illegal  acts  complained  of  were  in  the  course  of 
the  administration^  and  if  they  are  true,  the  heirs  or  creditors  shouhl 
have  had  him  removed  and  another  administrator  appointed. 

Each  and  every  item  on  the  account  is  opposed.  We  have  been  care- 
ful to  scrutinize  the  items  and  the  vouchers  for  the  same,  and  tind  them 
correct,  so  far  as  the  payment  of  money  for  the  discliarge  of  debts  left 
by  the  deceased  and  the  expenses  of  the  administration. 

The  Home  place,  wluch  opponents  claim  is  worth  $31)00,  and  a  rental 
of  $500  per  annum,  from  the  1st  day  of  January,  1883,  was  sold  under  an 
order  of  court  to  pay  debts,  and  was  purchased  by  W.  M.  Scott,  one  of 
the  heirs.  This  sale  is  attacked  as  an  absolute  nullity,  and  it  is  asked 
that  it  be  restored  to  the  succession  and  the  administrator  he  cliarged 
w^ith  the  said  rent.  The  ground  of  nullity  is  fraud,  collusion  and  want 
of  consideration,  and  that  it  was  a  simulation  entered  into  for  the  bene- 
fit of  W.  H.  Scott,  wlio  was  in  possession  of  said  Home  place  at  the 
time  of  said  sale,  and  "  that  W.  H.  Scott,  Walter  M,  Scott  and  Col.  C. 
H.  Moore,  agent  and  attorney  in  fact  for  Miss  Mary  S.  Kincaid,  entered 
into  a  deceptive  scheme  whereby  Walter  M.  Scott  was  to  be  the  ostensi- 
ble owner  of  the  twelve  months'  bond  of  W.  H.  Scott,  in  suit  of  Miss 
Mary  S.  Kincaid  vs.  Susan  A.  Scott,  for  the  balance  due  thereon,  viz: 
$1038  50,  and  that  W.  M.  Scott  was  to  receipt  for  said  (amount  to  W.  H. 
Scott,  administrator  of  Susan  A.  Scott,  and  in  consideration  of  said 
bond  and  an  insignificant  sum,  w^hich  was  also  not  jiaid,  tliat  W.  H. 
Scott  was  to  make  to  W.  M.  Scott  a  deed  to  the  Home  phnco  described 
in  the  inventory." 

It  is  evident  that  this  part  of  the  opposition  is  an  action  of  nullity, 
which  cannot  be  grafted  on  to  an  opposition.  The  purchaser  and  C. 
H.  Moore,  agent  and  attorney  in  fact  for  Miss  Kincaid,  are  not  parties 
to  this  suit.  Tiie  opponents  liave  their  remedy  by  separate  a<^tion. 
Sue.  of  Sanchez,  41  Ann.  504.     (Recently  decided.) 

It  is,  therefore,  ordered  and  adjudged  that  the  jiulgment  homologating 
the  account  be  affinned,  and  the  opposition  be  dismissed,  reserving  to 
opponents  their  right  to  proceed  against  the  proper  parties  in  their 
action  of  nullity  to  set  aside  the  sale  of  said  Home  place  and  to  recover 
the  rent  for  the  same,  if  any  is  due,  and  their  rights  against  the  admin- 
istrator for  maladministration  be  reserved  to  tluun,  and  for  this  purpose 
tlie  rights  of  opponents  to  sue  the  a(bninistrator  and  his  sureties  on  the 
administration  bond  are  also  reserved,  oi>ponents  to  pay  cost*  of  appeal. 


MONROE,  JUNE,  1889.  671 


Irving  V8.  Edringtou. 


No.  1,208.  , 

1  41    671 

George  S.  Irving  vs.  W.  H.   Edrington. — McCutchen  &  Co.,  In-    I  jO  ^^ 

TERVENORS.— S.  BrOWN  &  Co.,  InTERVENORS. 

Where  an  affidavit  in  an  attachment  waa  made  before  a  Conimiiwionor  for  the  Slate  of  LouiHi- 
ana,  it  in  sufficient.  He  is  authorized  to  administer  oaths  in  verification  of  any  writing  to 
be  used  in  the  courts  of  this  State. 

TThere  the  petition  is  sworn  to,  and  the  allegations  in  the  potitiun  authorize  an  attachment,  it  is 
sufficient. 

A  deputy  sheriff  who  is  a  minor  is  a  el«  /a«to  officer,  and  a  service  ma<le  by  him  is  not  illegal. 

Where  a  party  executed  notes  as  collateral  security  for  advances  to  be  made,  and  a  suit  is  in- 
stituted for  the  balance  due  on  said  notes,  it  is  incumbent  upon  the  defendant  to  show  a 
want  of  consideration.  \ 

When  monthly  statements  have  been  rendered  the  party  and  he  haa  made  no  objection  and 
has  not  asked  for  the  correction  of  errors,  he  can  not  afterwards  object  to  stated  accounts 
being  offered  in  evidence  which  summarize  tlie  Items  previously  faruislied  Iiim  in  tint 
monthly  statements. 

Where  the  contract  has  been  maile  with  one  party  to  furnish  supplies,  and  he  does  so,  the  de- 
fendant can  not  object  to  statements  offered  in  evidence,  containing  items  of  suppliers  so 
furnished  because  they  were  obtainetl  from  other  parties. 

APPEAL  from  the  Eightli  District  Court,  Parish  of  Madison. 
Montijiymeryj  J. 


Wade  It.  Young  for  Plaintiff  and  Appellant. 


Stone  i&  Murphy  for  Defendant  and  Appellee : 

Where  plaintiff  sues  in  his  own  name  for  balance  claimed  on  account  for  advances  nllegiHl 
to  have  lH>en  made  by  him  to  defendant,  and  where,  in  answer  to  a  rule  taken  on  motion 
of  defendant,  to  compel  him  to  file  a  specific  bill  of  particulai-s  and  an  itemized  account, 
plaintiff 'files  an  account  between  defendant  and  a  commercial  firm  of  which  plaiutitf  was 
a  member,  and  between  defendant  and  a  corporation  in  whicli  plaintiff  is  a  stock  holder, 
showing  balance  in  favor  of  the  corporation,  and  wliere  there  is  no  allegation  of  transfer 
or  assignment,  eitlier  by  the  firm  or  by  the  corporation  to  plaintiff,  plaintiff  cannot 
rec€»ver.    R.  C.  C.  432.  446  ;  C.  P.  119. 

The  objections  urged  to  these  accounts  on  trial  of  the  case  for  want  of  relevancy,  as 
going  to  show  rtt  inter  aliot  acta,  and  on  the  ground  tliat  they  word  inadmissible  under 
the  pleadings,  were  pro])erly  sustained. 

The  attempt  of  plaintiff  near  the  close  of  the  trial,  and  after  the  court  had  riiltMl  out  and 
refused  to  receive  evidence  on  the  accounts  "  C  "  and  "  D,"  to  change  his  position  by  offer- 
ing account  "E,"  which  differs  fi'oni  said  accounts  "  (3"  and  **  D,*'  only  in  that  it  purports 
to  be  between  defendant  and  plaintiff  alone,  was  unauthorized.  The  objections  to  this 
account,  "that  it  d«>es  not  coirespond  with  the  acconnt  produced  and  filed  by  plaintiff  to 
order  of  conrt  herein,  as  evidencing  indebtedness  of  defendant  sue<l  ui>on,  and  is  not 
between  the  same  parties,  and  contrailicts  the  acconnt  sued  on,  and  is  an  attempt  to  do 
indirectly'  that  which  the  law  prohibits  from  being  done  directly,  and  is  an  attempt 
to  disprove  plaintiff's  own  allegations,"  were  well  taken  and  the  account  was  proi>erly 
rejected. 
Accounts  maile  up  of  such  items  ns  "cash,"  "mdse  acct,"  "bl.  payable,"  "purchases," 
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"int."  withont  items  or  details,  are  too  vague,  general,  inflefiiiitc  and  nnrertain  to 
admit  of  proof,  particalarly  where  such  accountH  are  filed  by  plaintiff  in  antiwer  to  a  nile 
grante<1  on  judgment  of  court  ordering  him  to  file  a  '*  specific  bill  of  particulars  and  an 
itemized  account,  showing  each  and  all  the  it«ms.  dates  and  amounts  of  debit  and  credit 
between  plaintiff  and  defendant,  which  are  claimed  by  plaintiff  to  have  resulfMl  in  the 
balance  claimed  in  this  cause,"  and  where  defendant  objected  and  reserved  his  bill  to  th<- 
ruling  of  the  court,  declaring  said  accounts  a  sufficient  answer  to  the  merits.  The  <»lij«'c- 
jection  to  said  account  on  trial,  on  the  ground  that  the  items  chargwl  were,  each  of  them, 
too  general,  vague,  inexplicit  and  indefinite  to  admit  of  proof,  was  pr4»i»erly  wustaintMl. 
9  Ann.  400;  2  Ann.  305 ;  4  Ann.  381 ;  7  Ann.  535 ;  13  Ann.  233. 


A,  L.  Slack  for  Interveners  and  Appellees. 


Tlic  opinion  of  tlie  Court  wa«  delivered  by 

McEnery,  J.  The  pljiintiff  alleges  that  he  entered  into  a  contraet 
with  tlie  defendant  Edrington,  on  the  15tli  of  Felmiary,  1887,  for  the 
purpose  of  obtaining  supplies,  money,  etc.,  to  cultivate  *he  Australia 
plantation  in  Madison  parish,  and  that  said  Edrington  executed  a 
written  agreement  with  the  usual  stipulations  for  liens  and  privileges, 
in  favor  of  plaintiff,  and  as  collateral  security,  executed  five  promissory 
notes  in  Vicksburg,  and  payable  in  said  city,  for  $1000  each,  with  inter- 
est from  maturity,  and  maturing  at  different  dates  from  1st  day  of  Octo- 
ber, 1887,  to  the  15th  of  January,  1888.  He  alleges  that  he  had  com- 
plied with  his  agreement,  furnished  the  necessary  supplies  and  money, 
and  that  the  defendant  failed  to  ship  cotton  to  him  Jis  he  had  contracted 
to  do,  and  that  there  is  a  balance  due  him  of  $3762  77,  with  ten 
per  cent  interest  from  March  15,  1887,  for  which  he  asks  judgiiient  with 
recognition  of  privilege  on  property  attached  in  the  suit,  a  mortgage  on 
the  mules,  farming  implements,  etc.  Edrington,  the  defendant,  was  a 
non-resident,  and  an  attjichment  issued  against  his  property.  The 
oath  for  the  order  was  made  by  plaintiff  before  a  Commissioner  for  the 
Stiite  of  Louisiana,  the  service  of  citation  was  made  by  a  minor,  and 
posted  at  the  court  house  door. 

The  allegation  in  the  petition  of  defendant's  non -residence  was  suffi- 
cient grounds  for  an  attachment.  A  Commissioner  for  the  State  of 
Louisiana,  residing  in  another  Stat«,  is  an  officer  of  the  Stiite,  commis- 
sioned by  the  Governor  and  specially  authorized  to  administer  oaths. 

The  court  house  is  a  two-story  building  with  four  public  entrances. 
The  returns  on  the  writs  show  that  they  were  posted  at  the  court  house 
door,  and,  as  it  is  not  contradicted,  it  is  presumed  it  was  posted  at 
the  uHual  place  where  such  notices  are  posted  by  the  sheriff. 
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Tbe  service  of  citation  and  papers  iu  a  Buit  by  a  iiiiuor,  who  is  a 
depaty  sberiff,  will  not  vitiate  tlie  service,  as  lie  is  a  (U  facto  oflicer. 
The  motion  to  dissolve  the  attachment  was  properly  overruled. 

The  defendant,  before  answering,  filed  a  motion  and  obtained  an  order 
requiring  plaintiff  to  produce  and  file  in  court  a  specified  bill  of  particu- 
lars, itemized  accounts,  showiug  dates,  debits  and  credits,  between 
plaintiff  and  defendant.  There  were  several  motions  to  this  effect, 
and  numerous  objections  to  testimony,  all  of  which  grew  out  of  the  fact 
that  the  suit  of  plaintiff  was  treated  as  a  suit  on  an  open  account. 

The  suit  is  based  on  the  promissory  notes  executed  by  defendant,  as 
collateral  security  for  the  supplies  and  money  to  be  advanced. 

The  plaintiff  had  the  undoubted  right  to  sue  on  the  notes  and  to  treat 
them  as  the  pledgee  could  do,  and  sue  directly  on  them  and  to  obtain 
judgment  for  the  balance  due,  unless  the  defendant  showeda  want  of 
consideration,  on  the  part  of  the  plaintiff's  failure  to  comply  with  his 
obligation,  in  furnishing  the  necessary  supplies  and  money,  and  ad- 
vances as  stipulated  and  agieed  upon  in  his  contract,    40  Ann.  631,  667. 

And  this  view  taken  of  the  suit  has  caused  some  confusion  in  the  in 
troduction  of  several  accounts  of  Geo.  S.  Irving,  Irving  &  Co.,  and  the 
Geo.  F.  Irving  Co.,  and  it  has  occasioned  the  presentation  of  a  vigorous, 
able  and  plausible  argument  on  the  part  of  defendant's  counsel. 

The  contract  was  made  by  the  defendant  with  Geo.  F.  Irving.  He 
had  no  contiactual  relations  with  Geo.  F.  Irving  &  Co.,  or  the  Geo.  F. 
Irving  Co.  Geo.  F.  Irving  may  have  been  a  member. of,  and  un- 
doubtedly was  the  controlling  member  of  the  company  and  the  corpo- 
ration, but  they  were  distinct  personalities.  They  were  strangers  to  the 
suit,  had  no  interest  in  it,  and  if  Geo.  F.  Irving  obtained  from  them  the 
goods,  advances  and  other  things  furnished  to  the  defendant,  their  ac- 
counts of  them,  whether  delivered  directly  to  Geo.  F.  Irving,  to  be  de- 
livered to  defendant,  or  to  the  defendant  directly,  were  certainly  admissi- 
ble as  evidence  to  show  that  they  had  been  furnished  to  the  defendant 
by  plaintiff  in  accordance  with  his  .  contract,  and  as  a  consideration  for 
the  notes  sued  on.  They  were,  when  proved,  mere  vouchers  for  the 
amounts  furnished  by  plaintiff  to  defendant. 

Between  the  plaintiff  and  the  defendant  the  sole  question  then  is :  has 
he  complied  with  his  contract  and  furnished  the  plaintiff  the  articles 
embraced  therein  f  '  The  articles  furnished  are  necessary  plantation  sup- 
plies.   This  is  proved  by  several  witnesses. 

John  A.  Klein,  the  bookkeeper  of  Geo.  S.  Irving,  swears  positively 
tliat  he  had  been  in  the  employment  of  plaintiff  eight  years,  and  tlmt 
he  had  furnished  the  defendant  monthly  statements,  which  were  put'  in 
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defendant's  mail  box  at  Reynold's  drugstore,  in  Vicksburg,  and  that  de- 
fendant had  receivexl  them  is  shown  by  his  sUitement  to  the  bookkeeper 
that  he  did  not  understand  some  things  in  the  aecoauts.  He  promised 
to  explain  them  to  defendant,  but  he  never  called  and  requested  an 
explanation. 

Geo.  S.  Irving,  the  plaintiff,  in  his  testimony,  states  that  aecoants 
Were  rendered  the  defendant  monthly,  and  that  he  never  made  any 
complaints  as  to  their  correctness. 

Two  accounts,  marked  "  C  "  and  "  D,"  were  offered  in  evidence  by 
plaintiff  and  objected  to  by  defendant  on  the  ground  that  each  one  of 
them  was  too  vague,  inexplicit  and  indefinite  to  admit  of  proof,  and  that 
the  evidence  sought  to  be  adduced  is  irrelevant,  an  attempt  to  prove 
res  inter  alios  <icUu  and  inadmissible  under  the  pleadings.  The  first  ob- 
jection was  sustained. 

The  view  we  have  taken  of  \\\e  case  ilisposes  of  the  second  objection. 
The  defendant  had  been  furnished  with  monthly  statements,  and  the 
accounts  offered  in  evidence  in  some  of  the  items  charged,  summarize 
the  items  previously  furnished  the  defendant. 

On  plaintiff's  motion,  a  number  of  accounts  which  had  been  rendered 
by  plaintiff  to  tlefendant,  and  wliich  were  in  his  possession,  were  pro- 
duced and  filed  with  defendant's  answer  to  the  rule.  These  bills  all 
contain  itemized  statements  of  cash  advanced  and  items  of  '*  purchases,'' 
"  merchandise,"  which  had  been  rendered  by  specific  items  on  montlily 
statements. 

The  witness  Klein  states  that  these  accounts  correspond  with  the  ac- 
counts rendered  defendant,  as  they  were  tJiken  from  the  same  books 
and  vouchers,  the  only  difference  being  that  in  the  ledger  the  names  of 
the  parties  upon  whom  drafts  were  given  are  not  put  down,  but  in  the 
two  accounts  the  amounts  are  the  same. 

The  defendant  offered  no  evidence  in  rebuttal  of  plaintiff's  testi- 
mony. The  suit  was  based  upon  the  notes  executed  by  defendant,  and 
it  was  incumbent  upon  him  to  prove  a  want  of  consideration.  This  he 
has  failed  to  do. 

S.  Brown  &  Co.  intervened  in  the  suit.  They  entered  into  an  agree- 
ment with  the  defendant  to  advance  and  supply  the  tenants  on  de- 
fendant's plantation,  and  the  defendant  waived  and  renounced  in  favor 
of  Brown  &  Co.,  the  lessor's  privilege  on  the  crops  to  be  produced  on 
said  plantation.    This  contract  was  recorded  in  the  parish  of  Madison. 

On  an  agreement  to  make  additional  advances,  the  leases  and  con- 
tracts for  rents  were  transferred  to  Brown  &  Co. 

They  advanced  to  the  tenants  $10,954  37,  and  made  further  advances 
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while  the  plantation  was  under  seizure.  The  advances  after  the  seizure 
were  made  under  arrangements  with  plaintiff  and  defendant,  and  the 
contract  of  the  intervenors  was  thus  ratified  and  approved  by  the 
plaintiff.  There  was  no  seizure  under  the  attachment  of  the  growing 
crops,  and  therefore  the  intervenors'  i)rivilege  as  owner  of  the  rent 
not^es  was  unaffected  thereby. 

We  have  carefully  examined  the  testimony  offered  by  the  intervenors, 
and  conclude  that  they  have  fully  proved  their  claim.  There  are  objec- 
tions by  plaintiff  that  the  items  furnished  are  not  plantation  supplies 
necessary  to  the  raising  of  a  crop.  But  the  same  objection  can,  with 
equal  propriety,  be  urged  against  the  accounts  of  the  plaintiff. 

Tliere  was  error  in  the  judgment  of  non-suit  against  the  plaintiff. 

It  is,  therefore,  ordered  that  the  judgment  appealed  ^om  be  amended, 
so  as  to  avoid  and  set  aside  the  judgment  of  non-suit  rendered  against 
the  plaintiff,  and  it  is  now  ordered  that  there  be  judgment  in  his  favor 
against  the  defendant,  Wm.  H.  Edrington,  for  the  sum  of  $3762  77, 
with  interest  at  the  rate  of  ten  per  cent,  from  March  16,  1888,  and  that 
the  attachment  be  reinstated,  and  plaintiff's  privilege  resulting  there- 
from be  recognized  Sknd  enforced  and  rendered  executory  on  all  the 
property  seized  under  said  attachment,  except  that  subject  to  the  lien 
and  privilege  of  the  intervenors,  Brown  &  Co.,  and  that  plaintiff's  privi- 
lege, as  a  furnisher  of  supplies,  be  also  recognized  and  enforced  on  all 
the  crops  raised  on  the  Australia  plantation,  except  those  covered  by 
the  judgment  rendered  in  the  court  below  in  favor  of  the  intervenors. 
Brown  &  Co.  In  other  respects  the  judgment  appealed  form  is  affirmed, 
the  defendant  to  pay  costs  of  appeal. 

On  Application  for  Rehearing. 

The  reason  assigned  for  an  application  for  a  rehearing,  is  that  we 
erred  in  holding  this  suit  to  be  founded  on  the  promissory  notes  evi- 
dencing the  contract  for  supplies  to  be  furnished  defendant  by  the  plain- 
tiff. Admitting  this  to  be  true,  the  fact  remains  that  the  suit  is  on  the 
contract  between  Geo.  S.  Irving  and  W.  H.  Edrington,  of  which  the 
notes  form  a  part. 

There  were  five  notes  described  in  the  petition,  but  the  contract  and 
eight  notes,  forming  a  part  of  it,  were  introdued  in  evidence  without 
objection. 

By  the  contract  entered  into  between  the  plaintiff  and  defendant, 
Edrington  was  to  be  furnished  supplies  to  a  certain  amount,  and  he  was 
to  ship  cotton  to  the  plaintiff  to  pay  for  the  same.  He  is  responsible 
for  whatever  balance  may  remain  due  for  the  advances  made  to  him  by 
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the  plaintiff.  Tlie  contract  and  the  Bupplies  fiirnished  thereunder  are 
to  be  regarded  wholly  as  between  Irving  and  Edrington.  Edrington 
has  received  advances  under  the  contract,  and  is  liable  for  whatever 
balance  is  due.  As  stated  in  the  opinion,  it  matters  not  that  Geo.  S. 
Irving  caused  the  supplies  to  be  furnislied  througli  the  Irving  Co.,  or 
Irving  &  Co. 

The  defendant  had  nothing  to  do  with  tlie  finn  or  the  corporation. 
The  advances  were  under  the  contract  by  Irving,  and  any  balance  is 
due  to  liim.  The  accounts  and  statements  rendered  Edrington  were 
made  in  the  name  of  Geo.  S.  Irving.  When  Irving  was  called  upon  to 
furnish  items  and  specifications  he  furnished  them  from  the  books  of  the 
Irving  Co.,  and  Irving  &  Co.,  where  they  had  been  kept.  If  these 
accounts  contained  the  information  required  by  defendant,  that  was  all 
tliat  the  defendant  had  the  right  to  demand.  The  judge  erred  in  ruling 
them  out  and  dismissing  the  action. 

They  should  have  been  received  and  evidence  heard  as  to  their  cor- 
rectness, as  to  the  various  items  mentioned  therein.  We  think  we  cor- 
rectly reversed  liis  judgment. 

The  defendant,  however,  so  confidently  asserts  his  ability  to  show 
errors  in  the  account,  and  reducing  them  by  large  amounts,  and  as  by 
their  rejection  by  the  court,  he  had  no  opportunity  of  contesting  them, 
we  think  our  former  decree  should  be  amended  so  that  he  may  have  an 
opportunity  to  do  so.     We  shall,  therefore,  remand  the  case. 

It  is,  therefore,  ordered  that  the  decree  rendered  in  this  case  be 
amended  as  follows : 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  dismissing 
plain tiif's  action  be  amended  and  reversed,  and  that  the  case  be  re- 
manded to  be  proceeded  with  according  to  law  and  to  the  views  herein 
expressed.  In  other  respects  the  decree  heretofore  rendered  to  remain 
undisturbed. 
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*  Hon.  Edward  Behmudez,  Chief  Justice, 


Hon.  Felix  P.  Poch£, 
Hon.  Charles  E.  Fenner, 
Hon.  Lynn  B.  Watkins, 
Hon.  Samuel  D.  McEnery, 
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*  Alusent  duiing  this  terra. 


No.  1,325. 
The  State  of  Louisiana  vs.  Summer  Miller. 

In  cliar^ug  the  law  to  the  jury  in  a  criminal  trial  the  jndge  will  not  be  coerced  to  embody 
the  law  in  the  language  or  form  suggested  by  counsel.  If,  in  his  own  way  and  language, 
the  judge  given  the  aubtitance  of  the  charge  roqueiitod,  he  had  done  hia  duty  to  the  State 
and  to  the  accused,  and  his  ruling  will  not  be  disturbed  on  appeal. 
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state  vs.  Miller. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Calcasieu. 
Bead,  J. 


J,  C.  Gibbs,  District  Attorney,  for  tlie  State,  Appellee. 


W.  F.  Schwing  for  defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Pociife,  J.  Defendant  appeals  from  [a  conviction  of  murder  and  a 
sentence  of  death.  His  sole  complaint  is  at  the  refusal  of  the  trial 
judge  to  give  the  foUowing  special  charge  : 

"  The  jury  have  a  perfect  right,  when  tliey  are  satified  that  the  ac- 
cused is  guilty  of  murder,  to  render  the  verdict  of  guilty,  without  capi- 
tal punishment.  < 

"  The  law  makes  it  no  more  a  duty  of  the  jury  to  find  an  unqualified 
verdict  of  guilty,  than  to  find  a  qualified  verdict  of  guilty  without  capi- 
tal punishment.  That,  Section  I(K)0,  of  the  Revised  Statutes,  authoriz- 
ing a  verdict  of  guilty  without  capital  punishment,  is  of  equal  authority 
with  Section  784,  Revised  Statutes,  making  the  punishment  death.  Both 
are  law  and  must  be  construed  together." 

The  bill  shows  that  on  this  point,  the  judge  had  already  charged  the 
jury  as  follows : 

"  If  you  are  conclusively  satisfied,  under  instructions  already  given 
you,  that  the  accused  wilfully  and  of  liis  nuilice  aforethought  (did)  kill 
John  Younger  as  laid  in  the  bill  of  indictment,  your  verdict  should  be 
guilty  (to)  which  if  in  your  judgment  you  think  it  right,  you  may  add 
without  capital  punishment. 

"  The  jury  h  ive  a  perfect  right  when  they  are  satisfied  that  the  ac- 
cused is  guilty  of  murder,  to  render  a  verdict  guilty  without  capital 
punishment." 

A  comparison  of  the  two  utterances  show  at  once  that  both  contain 
the  same  tliought  and  embody  the  same  rule  of  law  in  substance. 

The  argument  of  counsel  for  defendant  is  simply  an  effort  to  estAblish 
a  distinction  where  there  is  no  difference,  hence  it  has  no  force  what- 
ever. 

He  had  no  warrant  in  law,  justice  or  common  sense  to  require  the 
judge  to  use  his  own  language  in  charging  the  law  to  the  jury. 

The  rule  has  long  since  been  settled  as  follows: 

"The  trial  judge,  who  embodies  in  his  charge,  the  substantial  mean- 
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iiig  of  an  established  principle  of  law  invoked  by  the  accused,  and  thus 
correctly  expounds  the  accepted  doctrine  involved  in  the  matter,  has 
done  his  duty  both  to  the  State  and  to  the  accused.  Nothing  more  can  be 
required  of  him.  No  rule  of  law  or  of  criminal  jurisprudence  can  exact 
of  a  judge  the  adoption  of  the  very  language  suggested  by  counsel  for 
the  accused  in  a  charge  which  the  latter  may  seek  from  the  court." 
State  vs.  Porter,  35  Ann.  1159 ;  State  vs.  Wright,  41  Ann.  — . 
Judgment  affirmed. 


No.  1,326. 
The  State  of  Louisiana  vs.  William  Sterling. 

1.  Failure  of  tlie  clerk  to  qualify  oh  Jury  cominisMioner,  is  fatal  to  indictnient«  and  other 
pnK*eedin^8  of  the  Jury  drawn  by  such  coram issioner,  if  seasonably  urged;  but,  under 
See.  11  of  the  Act  44  of  1877,  such  objwtlon  must  be  urged  at  the  first  day  of  the  tenn. 
Failure  to  urge  on  such  day  may  be  cxcuse<l  when  circurastauces  render  it  impossible  to 
do  so.  and  also  when  the  defect  was  not  disoovcre*!  until  after  the  first  day ;  but  in  the 
latter  case,  prompt  action  is  required  after  discovery,  and  delay  and  laches  in  urging  the 
objection  will  bar  the  right  to  urge  it. 

2.  Various  charges  of  errors  considered  and  ovemile<l. 

APPEAL  from  tlie  Fourteenth  District  Court,  Parish  of  Calcasieu. 
Eeed,  J. 


41  e7»i 

48  H5gj 

'  41  679] 
50  403 
50  ISOSl 

41  679 
5:3  210 


J,  C.  Gihhs,  District  Attorney,  for  tlie  State,  A^jpellee. 


A,  E.  MiMell  and  I).  B.  Gorham  for  Defendant  and  Api>ellant : 

Ox  Motion  to  Qua.sh. 

The  acts  of  the  clerk  as  a  Jury  conimissitmer,  not  having  qualified  as  such,  are  null  and  void, 
and  vitiates  all  proceedings  in  whicli  he  participated  as  Jury  commissioner.  Act  No.  44 
•  of  1877,  Sec.  3,  p.  56,  approved  March  8th,  1877  ;  State  vs.  Williams,  30  Ann.  1028 ;  State 
vs.  Vance,  31  Ann.  398;  State  vs.  Bratiley,  32  Ann.  402. 

The  evidence  of  the  clerk  is  admissible  to  show  that  he  did  not  qualify  as  Jury  commissioner. 

On  Motion  for  a  New  Trial. 

llearnay  testimony  is  inadmissible.  The  best  evidence  that  the  nature  of  the  case  admits, 
should  always  be  oflTei-ed.    1  G reenleaf  Ev..  Sees.  82  and  84. 

It  is  error  first  to  admit  improper  and  hearsfiy  ti-stimony,  and  then  charge  the  jury  to  ignore 
the  same.    2  Vol.  Graham  &.  Watennan,  on  new  trials,  pp.  615  and  616. 

The  fact  that  the  Court  instructed  the  Jury  tliat  hearsay  testimony  was  admitted  only  for  a 
particular  puriwso.  does  not  make  said  testimony  h  ss  objectionable.  2  Graham  &  Water- 
man, on  new  trials,  pp.  615,  616  and  031. 

If  the  relation  existing  between  the  accused  and  th(^  Waters,  Pierce  Oil  Company,  grew  out  of 
an  Afijeement  enteriMl  into  two  yeai-s  previous  t4>  the  accusation,  and  that  the  agreement 
entered  into  at  said  time  was  never  changed  nor  altered,  then  it  was  competent  for  the 
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aociiHud  to  tilii>w  what  that  coutraet  or  a^roenieiit  was,  so  as  to  negative  the  char^  of 
foluuidus  appropriutidu.    2  Uiahop.  O,  Prac.,  Sec.  336  :  2  KuhsbU,  453,  456  aud  459. 

"If,  iiiHtoml  of  denying  the  appropriation  of  the  money,  tlio  party,  in  rendering  his  account, 
admits  it,  alleging  a  right  in  liimHclf,  however  unfounded,  or  setting  up  an  excuse,  how- 
over  frivolouM,  lie  cannot  bo  convictixl  of  embezzlement,  which  implies  secrecy  and  con- 
cealment; ov»n  though  he  afterwards  absconds  aud  not  pay  over  the  money."  2  Bishop 
Cr.  l'^:ac.,  Sec.  336. 

It  was  error  to  confine  the  accused  in  his  explanation  of  his  transactions  with  the  Waters. 
Pierce  Oil  Company  to  the  particular  time  of  the  three  Norris  drafts.  He  should  have 
been  permitted,  in  his  defence,  to  tmfold  all  the  transactions  had  with  said  company. 
Bell's  case,  2  Russell,  Sec.  453.  and  also  Sees.  456  and  450. 


The  opinion  of  the  Court  was  delivered  by 

Fekner,  J.  A  preliminary  question  arises  in  this  case  under  a  motion 
to  quash  the  indictment,  on  tlie  ground  that  tlie  clerk  of  the  court,  who 
served  as  a  member  of  the  jury  commission  which  drew  tlie  panel  from 
which  the  grand  jury  finding  this  indictment,  was  selected,  had  not 
qualified  as  jury  commissioner. 

Such  a  defect,  urged  seasonably  and  properly,  is  fatal  to  the  indict- 
ment and  to  all  other  proceedings  of  the  jury  drawn  by  such  an  imper- 
fect commission.  State  vs.  Williams,  30  Ann.  1028  ;  StAte  vs.  Revels,  31 
Ann.  387  j  State  vs.  Vance,  31  Ann.  398 ;  State  vs.  Bradley,  32  Ann. 
402;   State  vs.  Conway,  35  Ann.  350 ;    State  vs.  Strickland,  41  Ann.  513. 

But  Section  11  of  Act  44  of  1877,  declares  tliat  "  all  objections  to  the 
manner  of  drawing  juries,  or  to  any  defect  or  irregularity  that  can  be 
jileaded  against  any  array  or  venire,  must  be  urged  on  the  first  day  of 
the  term,  or  all  such  objections  shall  be  considered  as  waived  and  shall 
not  afterwards  be  urged." 

This  statute  applies  to  tlie  defect  here  pleaded,  as  well  as  to  all  others, 
and  imposes  upon  the  accused,  who  desires  to  avail  himself  thereof,  the 
necessity  of  urging  it  on  the  first  day  ot  the  term,  when  that  is  possible. 
We  have  lield,  however,  that  the  statute  does  not  require  impossibilities. 
Hence  we  said  in  Vance's  case,  above  cited,  that  the  limit^ition  could  not 
apply  to  juries  only  drawn  after  the  first  day  of  term,  or  to  defendants 
whose  offenses  were  committed  and  who  were  indicted  during  the  term, 
and  who  were  brought  to  trial  during  the  term.  So,  in  Strickland's  case, 
on  like  reasons,  we  held  that  wlien  the  accused  was  ignorant  of  the 
defect  and  urged  it  with  due  diligence  as  soon  as  discovered,  his  objec- 
tion would  not  be  shut  out  by  the  limitation  of  the  statute. 

In  this  case,  defendant  was  indicted  on  Dsceinber  Ist,  1837,  for  an 
offense  committed  in  the  i>reviou8  October.  He  was  arraigned  and  duly 
pleaded  to  the  indictment  on  Pecember  12, 1887. 
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State  vs.  Sterling. 

The  motion  to  quasli  was  only  filed  in  February,  1889.  Tlie  motion 
set  forth  no  excuse  for  tlie  untimely  filing.  It  did  not  allege  prior 
ignorance  and  recent  discovery  of  the  defect.  Obviously  nothing  in  the 
motion  exempted  it  from  the  operation  of  the  statute,  and,  under  the 
plain  terms  thereof,  the  judge  was  not  only  authorized,  but  bound,  to 
overrule  it,  and  the  correctness  of  his  ruling  in  so  doing,  cannot  bo 
questioned. 

After  the  motion  to  quash  had  been  thus  properly  overruled,  defend- 
ant filed  a  motion  to  re-open  the  motion  to  quash,  with  the  view  of 
proving  his  prior  ignorance  of  the  defect  pleaded  as  an  excuse  for  the 
untimeliness  of  his  plea. 

We  cannot  say  the  judge  erred  in  refusing  this  motion.  There  must 
be  an  end  to  such  questions.  There  was  no  good  reason  why  the  proper 
ground  should  not  have  been  laid  in  the  original  motion  to  quash. 

The  whole  complaint  of  defendant  in  this  matter  is  purely  technical, 
accompanied  by  no  suggestion  of  resulting  wrong  or  injury. 

He  who  seeks  to  take  advantage  of  technical  fault,  stands  in  no  case 
to  ask  indulgence  for  his  own  shortcomings. 

Moreover,  the  record  discloses  that  the  defect  was  discovered  and 
publicly  known,  prior  to  the  November  term  of  1888,  at  which  the 
venire  of  jurors  was.qusished  and  set  aside  on  that  very  ground. 

Nothing  in  the  affidavit  or  evidence  taken  under  defendant's  motion 
establishes  that  he  did  not  then  become  cognizant  of  the  defect.  He 
was  bound  to  act  promptly  on  such  discovery.  In  permitting  the 
November  term  to  pjiss  without  action ;  in  making  an  insuffioieut 
motion  at  the  February  term ;  and  in  applying  to  re-open  and  amend 
his  motion  only  at  the  ensuing  April  term  —  defendant  was  guilty  of 
such  laches  as  cannot  be  excused  and  closes  his  mouth  from  complaint. 

The  record  presents  sundry  bills  of  exception  taken  in  the  course  of 
the  trial,  to  the  rulings  of  tlie  judge  in  the  admission  or  rejection  of 
testimony,  and  the  same  rulings  were  assigned  as  grounds  for  new  trial. 

1.  The  defendant  objected  to  the  admission  of  the  following  state- 
ment by  a  witness:  "  We  had  written  letters  and  drawn  three  drafts  on 
W.  B.  Norris  by  our  bookkeeper,  payable  to  our  agent,  Wm.  Sterling, 
and  forwarded  them  to  him  for  collection,"  the  objection  being  on  the 
ground  that  the  letters  and  drafts  themselves  were  the  best  evidence. 
The  objection  would  have  had  merit,  had  the  evidence  gone  to  establish 
the  contents  of  the  drafts  and  letters,  but  the  judge  properly  states 
that  the  evidence  was  only  as  to  the  facts  of  the  writing,  drawing  and 
forwarding,  for  which  purpose  it  was  clearly  competent. 

2.  It  is  equally  clear  that  the  judge's  reasons  for  excluding  evidence 
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as  to  the  nature  of  the  dealings  between  defendant  and  the  Wate 
Pierce  Oil  Company,  in  the  matter  of  goods  consigned,  are  good.  I 
fendant  was  prosecuted  for  the  embezzlement  of  funds  collected  on  a 
t  lin  particular  drafts  remitted  to  him  by  the  Oil  Company,  as  age 
The  judge  rightly  held  that  testimony  going  to  show  that  certain  cc 
signments  of  oil  were  made  to  defendant  as  a  merchant,  and  not  as 
agent,  was  irrelevant,  because,  as  he  says,  dealings  of  two  merchants 
oil  would  not  1m3  a  defense  to  embezzlement  of  money  collected 
dnifts  remitted  for  collection. 

The  judge  further  held  that  no  proper  foundation  had  been  laid 
such  evidence,  which  is  explained  by  further  statement-s  of  the  judge 
support  of  other  similar  rulings.  He  saj^s  he  never  held  that  defend? 
could  not  establish  that  the  de«alings  between  him  and  the  Oil  Compa 
were  exclusively  as  between  merchants,  but  only  held  that  proof  as 
an  agreement  that  such  should  be  the  nature  of  the  dealing  in  the  mi 
tcr  of  th«  consignment  and  siile  of  merchandise,  was  irrelevant,  wit 
out  first  showing  that  the  collection  of  drafts  was  covered  by  the  sai 
agreement.  He  says  that  he  ruled  that  defendant  could  show  the  ter 
of  any  agreement,  as  the  basis  of  the  relations  between  him  and  1 
Oil  Company,  provided  such  agreement  or  relations  were  shown  to  co^ 
and  embraced  the  collection  of  drafts,  but  that,  in  absence  of  sii 
showing,  the  testhnony  as  to  their  dealings  in  other  matters,  was  irre 
vant.  As  we  are  bound  to  assume  from  the  judge's  statement  that  1 
defendant  made  no  such  showing,  we  cannot  hold  that  the  judge  err 

This  covers  the  matter  of  several  bills. 

3.  The  obj<iction8  to  the  testimony  of  the  witness  Finley,  as  to  1 
destruction  of  drafts,  was  sustained  by  the  judge  and  the  jury  ] 
structed  to  disregard  the  statement.  Defendant-  certainly  cannot  coi 
plain  that  his  own  objection  was  sustained. 

4.  Another  similar  objection  was  overruled  in  regard  to  certain  dnil 
for  the  reason  stated  by  the  judge,  that  defendant  had  himself  elicit 
from  th'*  witness,  on  cross-e.xamination,  a  statement  as  to  the  destni 
tion  of  tliese  drafts,  and,  on  that  ground,  the  State  was  permitted, 
re-examination,  to  explain  the  statement. 

5.  An  objection  having  been  made  to  the  admission  of  a  certain  doc 
ment,  on  the  ground  that  no  foundation  had  been  laid  connecting  t 
accused  with  same,  tlie  judge,  in  admitting  it,  remarked  that  "evider 
tending  to  show  the  identity  of  possession  had  been  introduced," 
which  remark  the  defendant  objected  as  being  a  connnentary  on  t 
facts ;  whereupon,  the  judge  instructed  the  jury  to  disregard  the  i 
mark.     The  remark  is  not  a  commentary  on  the  evidence,  as  to  its  wei| 
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lifft'ct,  but  simply  fttatc^s  Mi  at  f*  vide  nee  uf  thfi  kind  Uiul  \n}vu  iiitra- 

■fitl,  leavin>:j  the  jury  to  clttiamine  it^  vfihu', 

Ve  think  thc^  remark  operaknl  no  pmjinlit'e  U^  tlie  defendant*  cs- 

hilly  in  view  of  tlie  judgf^'s  utatpinent, 

.  The  obJ£^ctif>ii  U\  praof  of  copy  of  n  letter  on  tlu^  ground  tlsat  it 

I  not  tlie  b'j.st  evideniM'.  in  aUi^eiiCL^  (if  proof  that  the  original  had 
n  iost  or  destroyed,  is  shorn  of  fori;*!  hy  the  fttjitt'Uient  of  the  jndge 
to  tlio  foLinditlon  wldch  had  been  hiid  for  tiie  intmduetion  of  the 
y,  filiow-iti^'  thiit  tho  copy  had  been  nnide  from  the  ori^riiijil  ami  bad 

I I  cr  i  tiea  1 1  y  e  d  ;  ii  pa  red  with  it  h  y  \v  i  t  n  e  sh  ;  t  h  ev  t  d  ne  e  ff 1 1  rt  1 1  :i  il  l>e  e  n 
ie  to  obtMiti  the  ori>j:inrd,  whieh  was  traced  to  the  possession  of  ii 
ty  who  had  left  the  Stiite,  to  whom  applieation  had  Iwen  made  for  it 
rain.     We  think  tlie  fonndntion  wjis  Kiifticient. 

lotldng  in  tbe  bill  irnlieatei*  any  dettirieiiey  of  proof  iiw  to  tlie 
mineness  of  the  original. 

V&  have  entieally  examined  all   the  iinnicrons  errors  assigned,  and 
to  find  liny  of  tlieiii  well  grounded. 
udgment  a  firmed. 


N<».  1,327. 

Tut    StATK   of    LOLISIANA    VS.   O.    AlSTIN    A^ltWOUTU. 

rhe  clt-rk  uT  fniiit  iw  a  cmuju^iiiiit  irltm^AH  Ity  wfanrri  to  prfivts  tliat  Iil^  wiim  imt  tUi],v  <|tnilj 
IbfJ  AH  Jun^  (riHiiiiilit^'ioiier  prkvr  to  th^  drnwhifi  of  a  cenirg. 

rho  Iaw  r&.}mTtiA  timt  a  tiiutlnn  tit  qiiri--^li  nud  wl  !W*1<U^  &  venire  on  rhr  irrnniml  tlmt  tlni 
rierk  bJiil  tii>t  biH^ii  i|iiii1]|ii:4l  jiH  H  jiii-y  rr>iii.iiiihMii'n4'r  brfui't?  Iik  ilahImU'^L  in  tlii"  iltHV^iii^ 
thernut"  *hii\\  Imts  Hli'i:]:  i>m  Ok' tiint  dny  of  tln^  t<'i!ii  ut  wJikIii  lln-^  inilirliutiut  iw  fiMiiuL,  iitiiL 
uiy  ubjei'tlun  to  tlmt  iifli^rt  iiiuhI  \m  ho  Hied,  or  i^xivutloiiJil  {rJt-L'UtiiHt^ut-tJrt  aluiwii  wiik-h 
rftiikriMl  I'ompJiatK'i;  tlieiL'^in'Jtlj  i]ti]ira4'tirAt»U\ 

PPEAL  from  tbe  Fourteentli  District  Court,  Parish  of  Calcasieu. 
Jteffl,  J. 


C*  Gibbs^  D ia t  r ie t  A 1 1* J n * ey ,  f i >r  t h e  ^ t ate ,  A  ppe  11  ee , 


4B  IJSVfll 

&0   4'Hi 
I  41    083] 

1^  zm\ 


r.  F.  Behwin^  for  Defendant  and  Appellant 


he  opinion  of  tteC^nrt  was  delivered  by 

»' ATKINS,  J.  Tbe  defendant  wns  indie  ted  for  the  erime  of  Vnirglary, 
id  guilty  of  larceny,  and  from  a  sentence  to  one  yearns  inipriiiou- 
Lt  at  bard  lalior,  prosecutes  this  appeal. 
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as  to  the  nature  of  the  dealings  between  defendant  and  the  Waters, 
Pierce  Oil  Company,  in  the  matter  of  goods  consigned,  are  good.  De- 
fendant was  prosecuted  for  the  embezzlement  of  funds  collected  on  cer- 
tiin  particular  drafts  remitted  to  liim  by  the  Oil  Company,  as  agent. 
The  judge  rightly  held  that  testimony  going  to  show  that  certain  con- 
signments of  oil  were  made  to  defendant  as  a  merchant,  and  not  as  an 
agent,  was  irrelevant,  because,  as  he  says,  dealings  of  two  merchants  in 
oil  would  not  he  a  defense  to  embezzlement  of  money  collected  on 
drafts  remitted  for  collection. 

The  judge  further  held  that  no  proper  foundation  had  been  laid  for 
such  evidence,  whicli  is  explained  by  further  statements  of  the  judge  in 
support  of  other  sin)ilar  nilings.  He  says  he  never  held  that  defendant 
could  not  establish  that  the  dealings  between  him  and  the  Oil  Company 
were  exclusively  as  between  merchants,  but  only  held  that  proof  as  to 
an  agreement  that  such  should  be  the  nature  of  the  dealing  in  the  mat- 
ter of  tha  consignment  and  sale  of  merchandise,  was  irrelevant,  with- 
out first  showing  that  the  collection  of  drafts  was  covered  by  the  same 
agreement.  He  says  that  he  ruled  that  defendant  could  show  the  terms 
of  any  agreement,  as  the  basis  of  the  relations  between  him  and  the 
Oil  Company,  provided  such  agreement  or  relations  were  shown  to  cover 
and  embraced  the  collection  of  drafts,  but  that,  in  absence  of  such 
showing,  the  testimony  as  to  their  dealings  in  other  matters,  was  irrele- 
vant. As  we  are  bound  to  assume  from  the  judge's  statement  that  the 
defendant  made  no  such  showing,  we  cannot  hold  that  the  judge  erred. 

This  covers  the  matter  of  several  bills. 

3.  The  objections  to  the  testimony  of  the  witness  Finley,  as  to  the 
destruction  of  drafts,  was  sustained  by  the  judge  and  the  jury  in- 
structed to  disregard  the  statement.  Defendant-  certainly  cannot  com- 
plain that  his  own  objection  was  sustained. 

4.  Another  similar  objection  was  overruled  in  regard  to  certain  drafts, 
for  the  reason  stated  by  the  judge,  that  defendant  had  himself  elicited 
from  tin  witness,  on  cross-exfimi nation,  a  statement  as  to  the  destruc- 
tion of  these  drafts,  and,  on  that  grauntl,  the  State  was  permitted,  on 
re-exaniination,  to  explain  the  statement. 

5.  An  objection  having  been  made  to  the  admission  of  a  certain  docu- 
ment, on  the  ground  that  no  foundation  had  been  laid  connecting  the 
accused  with  same,  the  judge,  in  admitting  it,  remarked  that  "  evidence 
tending  to  show  the  identity  of  possession  had  been  introduced,"  to 
which  remark  the  defendant  objected  as  being  a  commentary  on  the 
facts;  whereupon,  the  judge  instructed  the  jury  to  disi^egard  the  re- 
mark.   The  remark  is  not  a  commentary  on  the  evidence,  as  to  its  weight 
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or  effect,  but  simply  states  that  evidence  of  the  kind  had  been  intro- 
duced, leaving  tlie  jury  to  determine  its  value. 

We  think  the  remark  opemted  no  prejudice  to  the  defendant,  es- 
pecially in  view  of  the  judge's  statement. 

6.  The  objection  to  proof  of  copy  of  a  letter  on  the  ground  that  it 
was  not  the  best  evidence,  in  absence  of  proof  that  the  original  had 
been  lost  or  destroyed,  is  shorn  of  force  by  the  statement  of  the  judge 
as  to  the  found  vtion  wliich  had  been  laid  for  the  introduction  of  the 
copy,  showing  that  the  copy  had  been  made  from  the  original  and  had 
been  critically  compared  with  it  by  witness  j  that  due  effort  had  been 
made  to  obtain  the  otiginal,  which  was  traced  to  the  possession  of  a 
party  who  had  left  the  State,  to  whom  application  had  been  made  for  it 
in  vain.     We  think  the  foundation  was  sufficient. 

Nothing  in  the  bill  indicates  any  deffii-ieucy  of  proof  as  to  the 
genuineness  of  the  original. 

We  have  critically  examined  all  the  numerous  errors  assigned,  and 
fail  to  find  any  of  them  well  grounded. 

Judgment  affirmed. 

z========  ins 

44   888 

No.  1,327.  jyi 

The  State  of  Louisiana  vs.  0.  Austin  Ash  worth.  ^  J53 

1.  The  clerk  of  court  is  a  competent  witness  by  whom  to  prove  tliat  he  was  not  dulj'  quali-  |  41    683 
fled  as  jarj'  commissioner  prior  to  the  cirawinf;  of  a  venire.  ' — 

2.  The  law  requires  that  a  motion  to  quash  and  set  aside  a  venire  on  the  {croand  that  the 
clerk  had  not  been  qnalifled  as  a  jury  i'ommissioner  before  he  assisted  in  tho  drawing; 
thereof,  shall  be  fileil  on  the  first  day  of  the  term  at  whioli  the  indictment  is  found,  and 
any  objection  to  that  effect  must  be  so  filed,  or  exceptional  circumstances  shown  which 
rendered  compliance  therowiUi  impracticable. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Calcasieu. 
Heedy  J. 


J,  C.  Gibbs,  District  Attorney,  for  the  States,  Appellee. 


W.  F.  Schwhiff  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  defendant  was  indicted  for  the  crime  of  burglarj-, 
found  guilty  of  larceny,  and  from  a  sentence  to  one  year's  imprison- 
ment at  hard  labor,  prosecutes  this  appeal. 
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state  vs.  Ashworth. 

His  chief  coiu plaint  is  of  the  refusal  of  the  trial  judge  to  sustain  a 
motion  to  quash  the  indictment  on  the  ground  that  the  clerk  of  court 
had  not  taken  the  oath  as  jury  commissioner  before  the  drawing 
of  the  venire  of  jurors  trom  which  the  grand  jury  that  found  it 
was  drawn  and  empaneled. 

In  support  of  this  motion  the  clerk  was  introduced  as  a  witness 
by  whom  to  prove  the  fact  on  wliich  the  defendant  relied,  but  the 
counsel  for  the  State  objected  to  his  making  any  statement,  on  the 
ground  that  his  testimony  would  contradict  the  official  procea  verbal,  «nd 
his  other  official  acts.  This  objection  was  correctly  overruled,  be- 
cause this  testimony  did  not  tend  to  contradict  any  of  his  official 
acts,  but  to  show  that  he  was  not  qualilied  to  perform  the  act  in 
question.  The  proces  verbal  of  the  drawing  of  the  venire  only  re- 
cites that  the  clerk  jyer/ornied  certiiin  a<'ts  as  jury  commissioner, 
but  it  does  not  state  that  he  qualitied  as  such.  We  regard  his 
testimony  as  competent. 

His  testimony  clearly  shows  tliat  he  was  not  qualified  to  act  as 
jury  commissioner  at  the  time  he  acted  as  such,  in  the  drawing  of 
the  venire  in  question,  not  having  previously  taken  the  oath  of  jury 
commissioner.     Section  3  of  Act  44  of  1877. 

Under  the  w^ell  settled  jurisprudence  of  this  court,  and  that  of 
our  iiredecessors,  the  fiiilure  of  the  clerk  of  court  to  take  the  re- 
quired oath  bt^fore  entering  upon  the  discharge  of  the  duties  of  jdry 
commisioner,  rendered  the  drjiwing  of  the  venire  illegal.  State  vs. 
Williams,  30  Ann.  1028^  State  vs.  Rowles,  31  Ann.  387 j  State  vs. 
Vance,  31  Ann.  398  j  State  vs.  Bradley,  32  Ann.  4()2j  State  vs.  Thomp- 
son, 32  Ann.  879;  State  vs.  Conway,  35  Ann.  350;  State  vs.  Washington, 
33  Ann.  896. 

Hut  the  district  attorney  insists  that  as  the  defendant's  motion  was 
not  filed  on  the  first  day  of  the  term  at  which  the  indictment  was 
returned,  it  came  too  late,  and  was,  therefore,  properly  overruled. 

Tlie  statute  provides  ^*that  all  objections  to  the  manner  of  drawing 
juries,  or  to  any  defect  that  (than)  can  be  plemled  against  any  array 
or  venire,  must  be  urged  on  tlie  first  day  of  the  term,  or  all  such  ob- 
jections shall  be  considered  as  waived,  and  sludl  not  aft^jrward  be 
urged."     Section  11,  Act  44  of  1877. 

Our  predecessors  interpreted  this  section  of  tliat  statute  and  applied 
it  to  the  question  under  consideration,  in  State  vs.  Vance,  31  Ann.  399. 
Tliey  said: 

**Tlie  general  venire  list  from  which  the  jury  was  drawn,  was  made  by 
Herbert,  clerk  of  the  court  and  jury  commissioner,  prior  to  his  having 
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stale  VR.  Ashworth. 

taken  the  oath  required  by  law,  as  jury  connnisfiioiier.  The  court 
refused  to  allow  the  exception  and  motion  to  be  filed  because  they  were 
not  made  on  the  first  day  of  the  term.  Section  11,  Act  44  of  1877,  tlie 
present  jury  law,  does  require  the  exceptions  to  the  array  or  venire  to 
be  made  on  the  first  day  of  the  term ;  but,  obviously,  this  must  be 
understood  with  some  restnciions.  No  objection  could  be  made  to 
the  venire  before  it  was  drawn  j  nor  could  a  person  indicted  for  an 
offense  committed  durimj  the  term,  and  put  upon  his  trial  durimf  the  term, 
have  objected  to  the  venire  on  the  first  day  of  the  term." 

To  meet  this  objection  the  accused  filed  an  affidavit,  to  the  effect  that 
at  the  time  of  his  indictment  and  arraignment,  he 'did  not  know 
and  could  not  have  known  that  the  clerk  had  failed  to  qualify  as  jury 
commissioner.  He  further  states  that  he  was  not  indicted  until  the  first 
day  of  the  term. 

The  accused  does  not  state  that  the  crime  with  which  he  stands 
charged  was  committed  subsequent  to  the  first  day  of  the  term,  nor  that 
he  was  placed  on  trial  during  the  term  at  which  the  bill  was  found. 
Hence  he  has  not  brought  himself  within  the  restrictions  mentiimed  in 
the  opinion  cited  supra. 

On  the  contrary,  the  record  shows  that  the  indictment  was  brought 
into  court  on  the  28th  of  April,  1888,  and  that  the  accused  was  arraigned 
thereunder  on  the  Ist  of  May  following.  No  further  proceedings  were 
taken  until  the  12th  of  February,  1889,  when  defendant's  motion 
to  quash  was  filed. 

On  the  following  day  his  bond  was  forfeited.  Things  remained  in 
statu  quo  until  the  6th  of  May  following,  when  the  motion  to  quash  was 
overruled.  The  case  was  called  for  trial  and  the  defendant  convicted, 
and  on  the  10th  of  May  he  filed  a  niotion  in  arrest,  assigning  the  same 
ground  as  that  contained  in  his  motion  to  quash.  No  disposition  haWug 
been  made  of  it,  he  supplemented  the  motion  with  the  affidavit  above 
referred  to. 

Under  this  state  of  facts  we  feel  constrained  to  say  that  defendant's 
objections  were  not  seasonably  preferred.  Nearly  one  year  had  elapsed 
between  the  finding  of  the  indictment  and  the  filing  of  the  motion 
to  quash.  During  this  time  the  accused  was  out  on  bond,  and  had 
the  fullest  opportunity  to  advise  with  his  counsel,  and  he  had  ample  op- 
portunity to  have  examined  the  record  of  the  appointment  of  the 
jury  commissioners  long  before  his  complaint  was  made. 

His  motion  had  been  tried  nnd  decided  against  him ;  the  cuse  had  been 
tried  and  the  defendant  found  guilty  j  a  motion  in  arrest  had  been  filed, 
and.  not  having  lieen  dis|K>M^d  of,  the  affidavit  was  offered  as  a  supple- 
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ment  thereto — more  tlian  tbree  montbs  subsequent  to  tlie  filing 
motion  to  quasli,  and  more  tlian  one  year  since  the  finding  of  the 

The  accused  has  not  exercised  any  diligence  whatever,  nor  dig 
any  sufficient  reason  for  his  long  delay  in  tendering  his  plea.  H 
have  entertained  the  idea  that,  by  waiting  until  twelve  raontl 
expired,  prescription  would  terminate  the  pix)secution,  or  the  wil 
against  him  might  disappear. 

It  was  evidently  the  intention  of  the  Legislature  to  require  sucl 
plaints  to  be  seasonably  tendered,  in  order  that  the  remedy 
be  seasonably  applied,  and  without  serious  detriment  to  the  inter 
the  State  ox  of  the  accused. 

Under  the  circumstances  of  this  ca«e  we  think  the  ruling  of  th 
judge  was  correct. 

There  is  no  merit  in  tlie  motion  in  arrest  of  judgment.  Ther 
error  apparent  on  the  face  of  the  record. 

Judgment  affirmed. 


No.  1,324. 
The  State  of  Louisiana  vs.  Joseph  McFarlain. 

Tho  accused  has  the  right  to  show,  on  croHS-examination  of  a  witnesw  for  the  State,  thi 
of  the  witueas  towanla  hlni,  and  to  ank  him  as  to  a  particular  act  of  hostile  feelin| 
after  the  commission  of  the  offense  —  such  as  an  attempt  on  the  part  of  the  witn< 
duw  a  party  to  join  a  crowd  to  lynch  the  accused. 

If  ho  refuses  to  answer,  or  answers  evasively,  the  accused  can  prove  the  fact-  by  a 
compet-iiut  witness. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Calcasi< 
Beed,  J. 


J.  C.  Gibhs,  Di>trict  Attorney,  for  the  Stat^.,  Appellee. 


A,  /?.  Mitchell  and  I).  B,  Gorliam  for  Defendant  and  Appellant: 

Defendant  has  the  right  on  cross-examination  of  the  State's  witnesses  to  show  tl 
of  their  feelings  towards  him ;  and  said  evidence  should  go  before  tlie  Jury  to  be  j 
weiglied  and  considered  by  them.  14  Ann.  630;  33  Ann.  5.37-743 ;  36Ann.  l.>3; 
78;  3  vol.  Russell,  Sec.  562;  Wharton  Crim.  Ev.,  Sees.  376-485. 

If  a  witness,  on  cross-examination,  denies  that  he  has  any  bias  or  ill-feeling  against  i 
he  may  bo  contradicted  by  evidence  of  his  own  statements,  or  other  implicate 
Whart4>n  CMm.  Ev.,  Sec.  485. 

Evidence  that  a  proposition  to  bribe  a  witness  was  made,  but  not  by  accused,  oi 
authority,  or  in  his  liearing,  is  inadmissible.    Stato  vs.  Hornsby,  32  Ann.  1,268. 

If  an  imiK^aching  witness  states  that  he  is  acquainted  with  the  general  reputation  ( 
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and  vi^mcHy  nf  tlie  iniiH^rlit$ii  wHui^hh  ariMii^  lhi<  lattiu '4  tinli;blwrrt.  hiuIi  t4>>Htim[)ti,v  Ih  aiI- 
Tiil«^ibk,  And  the  «iiiil1iLieiiry  of  «ivid  t**f^riiiirmy  In  altirol  the  iTHiliility  of  rt:iid  iiiijifmlied 
witin'xa  U  A  iitHttiT  fur  the  Jury  rri  doli  rmirit^.  SJhn^  vh,  ThoihiiJ^,  2H  Ann.  &IH. 
is  cnTEt|K  t/^iit  Ut  afftict  the  <iTt'dilnll(y  <if  a  ivitm-Hr?  by  ahttwhi^  tdat  h*?  i«  HuVyoct  to  in»nTiri 
■iMJiietiouH  ajid  uiit  uf  siouml  mind.  Whaituirii  <!i'jru.  Ev.,  !^i.'t\  ^70.  1  ilisli.  Cr.  J*rn,, 
See.  1,141. 


The  opiniou  of  the  Coui-t  was  delivered  by 

McEn^kkv,  J.     The  defeudjirit  wjis  convicted  utid  wen  lanced  to  M-xen 
'cii's%'  iinprisonnieiit  iif  luird  liibor  f<>r  tlio  crime  of  ^hootiiitr  with  intent 

til  1 1  rde r,  fro  11 »  \v  1 1 ieli  1 1 c  li an  n  j  1  petil ed , 

There  are  several  IjiIIb  of  exception  reserved  to  the  nilin«jfs  <kf  the  diK- 

iet  judge  in  tlie  com  so  of  tiie  trial  upon  vviiicli  tJie  at^'ii^^ed  reUcs  for  u 

versiil   of  tiie  jud^nient.     It  will   he  neeesHnry  to  notice  only  one, 

^  BomG  of  the  others  are  without  mcdt^  afid  otheri;  1>»^d  upon  a  state 

'  faet^  which  do  not  agn-c  with  the  statemeut  of  the  judge  a  f/iio,  an- 

!xed  to  tlie  lutls. 

The  tliird  hill  reiervod  hy  the  defendant  i«  to  the  ruling  of  the  district 

dge  in  nfit  pennittiii*^  a  wittieBw  for  the  defense  to  t^'istify  as  to  the  hi  sis 

'  a  witness  for  thv  Stnte  towards  tlie  accui?ied. 

Sam  8hieldH,  a  witness  for  the  Btate,  wu,h  asked  the  question  by  tlie 

"feudant's  counsel :     *^  Did  you  notj  on  the  day  f*il lowing  the  wliootinj^ 

'  l^arslcyjlaMt  .^epteniliei-j  in  t!ie  town  of  JenningSj  go  to  T.  J.  Kellogg^ 

said  tow Uy  and  propose  to  take  acrutiefl  out  and  lynch  liini?*'  To 
hich  the  witness  answered  that  he  did  not  reineird>er  whetiier  he  did  or 
3t,  The  defendant  oifered  to  prove  by  the  witness,  T.  (4.  Kelh>gg,  Hi  at 
lid  witness^  Shields,  had  called  upon  hitn,  Kellogg,  and  urged  him 
>  jotu  Mm  in  a  crow<l  to  take  the  accused  out  and  lynch  him, 
he  State  objected  to  the  tesrirnonyas  irrelevant,  and  also  on  the  ground 
lat  the  defendant  could  not  ask  the  witness,  Hhields^  irrelevant  qnes- 
ons  for  the  purpose  of  impeaching  his  testimony  hy  that  of  the  witness 
elh»gg  on  the  matter  about  wliich  Shieldf*  had  been  interrogated,  and 
1  which  he  had  answered  he  did  not  re  member.  The  objection  w^as 
istained  l>y  the  Ciuirt,  and  the  testimony  excluded. 

In  tbe  trial  judge^s  statement,  annexed  to  the  bill,  he  says;  The 
court  did  ni>t  deny  the  accused  the  right  to  prove  that  Bhields  made 
iiy  proposals  to  Kelh)gg  at  the  tiim^  and  t>lace  named  by  any  witnejAS*^*i 
htwe  memory  might  be  c^nisidei-t^d  more  reliable j  hut  tlic  right  to  ini- 
each  generally  the  testimony  of  a  witness  who  Testified  that  his 
leinory  w^as  iiulistinct  as  to  the  partieuhir  slatement/- 

As  an  abstract  legal  proposition  this  statement  is  undoubtedly  correct, 

Dut  the  tesHmony  was  ottered  not  lor  ttie  jmrpose  of  impeaching  the 
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testimony  of  the  witness  as  to  any  particular  fact  which  he  did  not  remem- 
ber, but  to  prove  liostility  on  the  part  of  the  witness  to  the  accused,  and 
thus  affect  the  credibility  of  his  testimony.  He  had  the  undoubted  right 
to  show  this  fact.  Stat«  vs.  Adams,  14  Ann.  620;  State  vs.  Gregory,  33 
Ann.  743;  State  vs.  Kane,  36  Ann.  153;  State  vs.  Willingham,  33  Ann. 
537;  State  vs.  Melton,  37  Ann.  76. 

The  witness  could  liave  answered  affirmatively  or  negatively.  His 
answer  was  evasive.  If  he  had  refused  to  answer  because  he  did 
not  wish  to  criminate  himself,  or  evasively  as  lie  has  done,  for  the  sanie 
purpose,  the  fact  of  his  hostility  was  a  matter  that  could  have  been  es- 
tablished by  other  witnesses.  The  witness  Kellogg,  to  whom  it  is 
alleged  the  witness  Shields  made  the  proposition  to  lynch  the  accused, 
was  certainly  the  proper  witness  by  whom  to  prove  the  fact. 

There  was  error  in  excluding  the  testimony  as  to  the  bias  or  hostihty 
of  the  witness  Shields  to  the  accused. 

It  is,  therefore,  ordered  that  the  verdict  of  the  jury  be  set  aside,  the 
judgment  avoided  and  reversed,  and  the  case  remanded,  to  be  proceeded 
with  according  to  law. 


No.  1,332. 
The  State  of  Louisiana  vs.  William  Smith. 

Xhat  a  ijLBmbor  of  tho  petit  jury  which  tried  the  case  had  been  a  member  of  the  graod  jury 
which  had  found  the  indictment,  while  good  as  a  f^rouud  of  challenge  to  the  Jnror,  canDOt 
avail  on  a  motion  for  new  trial. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  St.  Mary. 
Allen ^  J. 


Walter  J,  Suthon,  District  Attorney,  for  the  State,  Appellee. 


Wilson  <£"  Signr  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  sole  error  assigned  is  in  the  refusal  of  an  applica- 
tion for  a  new  trial,  based  on  the  ground  that  a  member  of  tlie  grand 
jury  which  found  the  indictment  against  the  defendant  served  as  a 
member  of  the  petit  jury  which  tried  the  wise. 

This  would  have  been  a  good  ground  of  challenge  to  the  jurorj  hut  it 
is  settled  by  repeated  decisions  that  it  cannot  serve  as  a  basis  for  a  new 
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trial  or  arrest  of  judgment.  State  vs.  Thomas,  35  xViiii.  24 ;  State  vs. 
Beaseley,  ^  Ann.  1162  j  Stata  vs.  Turner,  6  Ann.  810. 

It  is  impossible  to  distinguish  tliis  case  froiu  those  cited. 

There  is  no  suggestion  of  fraud  or  injury.  The  juror,  when  examined 
on  his  voir  dire,  had  stated  that  he  knew  nothing  of  the  case  and  had 
neither  fonned  nor  expressed  an  opinion.  There  is  no  contradiction  of 
tliis  statement.  For  aught  that  appears,  he  might  not  have  been  present 
at  the  finding  of  the  bill.  Twelve  out  of  the  sixteen  composing  the 
grand  jury,  may  validly  act  in  absence  of  the  other  members. 

At  all  events,  this,  like  alienage  and  other  grounds  of  disqualifica- 
tion, was  open  to  discovery  by  the  proper  questions  to  the  juror  on  his 
voir  dire  j  and  ignorance  of  the  existence  of  such  disqualifying  cause  on 
the  part  of  the  accused  and  his  counsel,  cannot  avail  in  one  case  more 
than  in  others.  The  very  object  of  the  examination  on  the  voir  dire  is 
to  elicit  information  as  to  such  facts  as  affect  the  competency  of  the 
juror. 

The  minutes  of  the  court  containing  the  names  of  the  grand  jurors, 
were  open  to  inspection,  and  they  afforded  better  means  of  ascertaining 
the  fact  of  such  disqualification  than  exist  in  the  case  of  alienage  and 
the  like.  Yet  it  is  held  that  alienage  of  a  juror,  though  only  discovered 
after  verdict,  cannot  serve  as  a  ground  for  new  trial.  State  vs.  Bird,  38 
Ann.  4J)7;  State  vs.  Sopher,  35  Ann.  975;  Stilts  vs.  Bron,  26  Ann.  283; 
State  vs.  Parks,  21  Ann.  257  ;  13  Ann.  276 ;  8  Rob.  590. 

Judgment  affinned. 


45  im 


No.  1,328. 
The  State  of  Louisiana  vs.  David  Nockum  and  Wilson  Nockum.        ^j 

fll8 
When  tlie  Jury  commission  has  failtxl  and  neglectod  to  take  from  the  venire  box  for  several 

years  the  names  of  jurors  disqualified  absent  and  dead,  it  is  comiietent  for  a  succeeding 

jury  commission  to  remedy  the  evil,  to  empty  the  venii-e  box,  and  place  therein  three 

hundnxl  qualified  jurors. 

Where  the  clerk  is  introduced  as  a  witness  and  questioned  as  to  the  right  of  the  jury  com- 
mission in  taking  from  the  venire  box  disqualiflfed,  absent  and  dead  jurors,  this  is  not 
snch  parol  evidence  as  to  contradict  or  vary  the  venires  previously  drawn. 

\rhen  several  members  of  a  jury  commission,  who  ait)  also  school  directors,  have  quailifled 
as  commissioners  since  their  appointment  as  school  directors,  the}'  are  competent  and 
legal  commissioners. 

When  the  clerk  of  court,  who  is  ex  officio  a  Jury  commissioner,  has  taken  the  oath  as  such,  it 
is  not  necessary  for  him  to  again  take  the  oath  when  the  Judge  removes  the  commissioners 
he  18  authorized  to  appoint,  and  appoints  others. 

There  is  no  separation  of  a  jury,  when  u  juror  is  permitt<'d  to  go  to  a  water-closet,  which 
has  Ix'wn  prt>viousIy  examiHe<l  by  a  deputy  sheriflT  to  see  that  no  one  is  there,  and  goes  in 
there,  and  the  door  is  kept  partially  open,  and  the  jury,  under  the  charge  of  a  depatj-,  is 
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kept  in  front  of  same  at  a  convenient  di^tanre.  Xor  i»  there  a  separation  when  the  jnry 
is  taken  to  a  hotel  for  dinner,  and  kept  together  und'^r  the  charge  of  two  deputy  sheriftn, 
and  when  no  interconrse  with  them  is  permitted. 

APPEAL  from  the  Twenty-third  District  Court,  Paris  of  IberviUe. 
Talhoty  J. 


Alex,  Hubert  and  Jno.  X.  Oyden,  District  Att.^rneys,  for  the  State, 
Appellee. 


Chxis.  A,  Ttoxboroiujh  for  Defendants  and  Appellants: 

The  jnry  commissioners  have  neither  the  right  or  authority  to  entirely  em]>ty  the  general 
venire  box,  after  being  oure  constituted,  and  place  therein  three  hun<lred  new  names. 
Sec.  4,  Act  44,  1877.  , 

If  a  jury  c4)mmission,  having  been  newly  appointed,  have  the  right  t<i  make  a  new 
general  venire  box,  and  place  therein  three  hundred  now  names,  then  they  must  do  »o 
within  thirty  days  after  their  appointment.  Sec.  4,  Act  No.  44, 1877. 
Parol  evidence  cannot  be  introduced  to  explain,  alter  or  vary  the  proce«  verbal  of  the 
venire  or  any  other  authentic  act,  when  same  has  been  signed  by  the  clerk  himself.  State 
vs.  Taylor,  27  Ann,  387;  State  vs.  Revells.  31  Ann.  387;  State  vs.  Brooks,  39  Ann.  817. 
"In  capital  cases  it  is  well  settled,  that  jurors  are  not  permitt<Hl  to  separate,  and  that 
nptm  a  separation,  misconduct  and  abuse  will  always  bo  pre.sumed.'*  State  vs.  Frank, 
23  Ann.  213. 


Tlie  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendants  were  convicted  of  ninrder.  David 
Noekum  was  found  guilty  without  capital  punishment,  and  William 
Nockum  guilty  as  cluirged. 

They  have  appealed  from  the  verdict  and  judgment. 

There  are  several  bills  of  exception )  challenge  to  the  arra^'  of  jurors, 
motion  to  quash  and  motion  for  a  new  trial. 

The  first  objection  urged  is  to  the  order  of  tlie  judge  to  the  jury  com- 
missioners to  empty  the  general  venire  box  and  the  act  of  the  jury  com- 
missioners in  pursuance  of  said  order  in  placing  in  the  box  three 
hundred  new  names. 

The  reason  assigtied  for  this  order  by  the  judge  is  that  at  preceding 
jury  t^rms  of  the  court  there  were  never  less  than  five  or  sii,  and 
in  several  instances,  seven  or  eight  persons  wiio  were  dniwn  as  jurors 
who  were  disqualified,  and  he  was  satisfied  that  the  old  commissioners 
had  never  fully  performed  their  duty  in  supplementing  the  names  in  the 
box  ana  the  order  was  rendered  to  direct  a  proper  performance  of  this 
duty. 
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Tlie  clerk  of  court  was  aworu  and  interrogated  as  to  acts  of  the 
old  jury  coninussion  iu  tlie  performance  of  their  <luty  in  enising  nanie.s 
from  the  list  and  t>aking  them  from  the  box,  as  required  by  law. 

Objection  was  raised  to  this  testimony  that  parol  evidence  can  not  be 
introduced  to  vary,  or  explain  the  proces  verbal  of  the  drawing  of  the 
venire,  or  any  other  authentical  act,  when  the  same  has  been  signed  by 
the  clerk.  It  is  plain  that  this  objection  is  without  merit.  The  object 
of  the  testimony  of  the  clerk  was  to  show  the  fact  whether  the  jury 
commissioners  had  taken  from  the  general  venire  box  the  names  of  all 
disqualified  jurors,  and  of  those  absent  and  dead,  and  which  forms 
no  part  of  the  proces  verbal. 

The  clerk  of  court,  Vinet,  states  that  he  was  present  when  the  box 
was  emptied,  on  the  27th  of  March,  1889,  under  the  order  of  court. 

There  were  slips  in  the  venire  box  with  the  nanjes  of  persons  written 
thereon  by  his  predecessor  five  or  six  years  previous ;  that  he  had  been 
jury  commissioner  for  five  years,  aud  during  this  time  the  venire 
box  was  never  opened,  and  the  names  of  those  disqualified  taken  there- 
from. 

The  order  of  the  judge  did  not  impose  any  duty  on  the  jury  commis- 
missioners  which  they  were  not  authorized  to  perform.  The  object  of 
Section  4,  Act  44  of  1877,  was  to  keep  the  names  of  qualified  jurors  in 
tlie  box  up  to  three  hundred.  When  jurors  had  died,  or  had  become 
disqualified,  their  names  were  supplied  bj'^  otliers.  If  by  the  neglect  of 
duty  of  a  jury  commission  at  each  drawing  of  a  jury,*  the  names  of 
jurors  dead,  absent  and  disqualified  should  not  be  taken  from  the  box 
for  a  number  of  years,  and  should  so  increase  as  to*  cause  confusion 
in  the  list  of  the  venire,  and  reduce  the  number  of  the  qualified  jurors, 
the  easiest  way  to  remedy  the  defect  would  be,  as  was  done  in  the 
instant  case,  by  emptying  the  box,  and  placing  therein  new  names 
of  jurors,  to  the  required  number  of  three  hundred. 

Conceding  that  there  was  irregularity  in  the  drawing  of  the  jury,  the 
accused  liave  not  shown  that  any  fraud  had  been  practiced  upon  them, 
or  some  great  wrong  committed  in  the  drawing  of  the  jury  that  worked 
an  irreparable  injury  to  them.    Section  4,  Act  44  of  1877. 

In  their  motion  for  a  new  trial  the  accused  alleged  that  there  was 
a  separation  of  the  jury.  It  is  well  settled  that  in  capital  cases  jurors 
are  not  permitted  to  separates  Misconduct  will  be  presumed  when  a 
separation  of  the  jury  is  allowed. 

The  evidence  in  this  case  fails  to  show  any  separation. 
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Stnte  V8.  David  udcI  Wilson  Noi-kum. 

The  juror  wlio,  it  is  alleged,  separated  from  the  other  jurors,  went  to 
a  water  closet  accompanied  by  the  entire  jury  and  deputy  sheriff.  The 
entire  jury  was  placed  fifteen  or  twenty  feet  in  front  of  the  door.  The 
deputy  sheriff  first  examined  tlie  closet  to  see  that  there  was  no  one  in 
there.  During  its  occupancy  by  the  juror  the  door  was  partially  oim\. 
While  the  juror  was  in  the  closet  a  witness  came  near  it,  for  similar  pur- 
poses. He  said  nothing  and  addressed  no  one  until  the  juror  came  from 
the  closet,  when  he  said  something  to  the  juror  about  the  weather.  The 
deputy'  sheriff  immediately  warned  the  juror  not  to  speak,  and  no  con- 
versation was  had.  Tlu^re  were  two  deputy  sheriffs  in  charge  of  tlie 
jwry. 

The  deputy  sheriff  who  had  charge  of  the  jury  says  that  he  was  very 
careful  with  the  jury,  and  extraordinarily  so  because  he  says  he  noticed 
the  counsel  for  defendants  at  one  of  the  courthouse  windows  apparently 
more  interested  in  the  jury  than  tlie  two  deputy  sheriffs  who  had 
the  jury  in  charge.  The  jury  at  the  hotel,  where  they  were  carried  for 
dinner,  were  in  the  immediate  charge  of  these  deputies,  and  did 
not  separate*.  After  dinner  they  returned  under  the  charge  of  the  depu- 
ties to  the  courthouse  where  they  remained  together  until  discharged. 

The  judge  removed  and  appointed  other  jury  commissioners.  Tlie 
defendants  contend  that  this  was  a  reorganization  of  the  commission, 
and  the  clerk  of  court,  who  is  ex-offieio  a  member  of  the  commission, 
must,  with  the  other  commissioners,  take  a  new  oath.  This  was  uimeo- 
essary.  The  clerk  having  taken  one  oath  is  sufficient.  As  long  as  he 
holds  the  office  of  clerk  he  is  jury  commissioner  ex-officio. 

The  appointment  of  commissioners  which  the  law  authorizes  the 
judge  to  make  does  jiot  necessitate  the  renewal  of  the  oath  by  the  cleric. 

In  the  motion  to  quash,  it  is  alleged  that  the  grand  juiy  waich  found 
the  indictment  against  the  accused  was  not  a  legally  constituted  grand 
jury,  because  three  of  the  members  of  the  jury  commission  were  not 
qualified  to  act  as  jury  connnissioners,  as  they  held  commissions  a^* 
school  directors. 

The  acceptance  of  an  office  incompatible  witli  one  already  held 
vacates  the  latter.  State  vs.  Xewhouse,  29  Ann.  824 ;  State  vs.  Anat^i, 
32  Ann.  193. 

The  record  in  this  case  shows  tliat  the  jury  commissioners,  whose 
qualifications  are  denied,  qualified  as  school  directors  in  1888,  a"<^ 
as  jury  commissioners  in  1889.  They  were,  therefore,  qualified  «iw<^ 
competent  commissioners.     State  vs.  Dolwood,  33  Ann.,  p.  1,229. 
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We  arc  satisfied  the  accused  have  bad  a  fair  and  impartial  trial,  and 
an  able  defense  tbat  lias  presented  every  fact  and  circumstance  cal- 
cubited  to  aflford  tbem  relief. 

We  find  no  errors  in  tbe  record. 

Judgment  affirmed. 


No.  1,329. 
TiiK  Statk  of  LorisiANA  vs.  Jamks  Riley.  I  41  «8S 

|_blJ820 
WIh'Ii  tliH  Jury  cuniuiiHition  Iiiis  failod  and  neglected  to  take  from  the  veuirc  box  for  several        41    793 

yean*  the  names  of  jan>r8  disqualifitMl,  ab.sent  and  dead,  it  is  eompetent  for  a  succeiMling  — ' 

jury  eoniniission  Ui  r«*niedy  tbe  evil  to  empty  the  venire  box,  and  plaeo  therein  three 

hundre<l  qualified  Jurors. 
Where  th<^  clerk  is  intnMluce<l  as  a  witness  and  questioned  as  to  the  right  of  tbe  jury  com- 

niijuiion  in  taking  from  the  venire  1n)x  disqualifie<l.  absent  and  dead  Jurors,  this  is  not 

sucli  parol  evi<lence  as  to  c<mtradict  or  vary  the  venires  previously  drawn. 
When  several  members  of  a  Jury  commission,  who  are  also  school  directors,  have  qualiiied 

as  commissioners  since  their  appointment  as  school  directors,  they  are  competent  and 

legal  commissioners. 
When  the  clerk  of  court,  who  is  ex-ojfieio  a  Jury  conmiissioner,  has  taken  the  oath  as  such,  it 

is  not  necessary  for  him  to  again  take  the  oath  when  the  Judge  renu>ves  the  commissioners 

he  is  authorized  to  api)oint,  and  appoints  others. 

APPEAL  from  tbe  Tweuty-Tbird  District  Court,  Parisli  of  Iberbille. 
Talbot,  J. 


Alex.  Ifchert  and  Jno,  X,   Ofjden,   District  Attorney,  for  tbe  State, 
Api>ellee. 

C  O.  Lauvc  for  Defendant  and  Appelbmt. 


Tlie  opinion  of  tbe  Court  was  delivered  by 

Mc.'ExKRV,  J.  Tbe  defendant  was  convicted  of  tbe  crime  of  murder, 
witliout  capital  puuisbment.     lie  bas  appealed. 

Witb  tbe  exception  of  tlie  separation  of  tbe  jury,  tlie  defenses  urged 
are  identical  witb  tliose  in  tbe  case  of  tlie  State  vs.  Dick  Nockum  and 
Wilson  Nockum,  just  decided. 

For  tbe  reasons  assigned  in  tbat  case,  tbe  judgment  in  tbis  is 
affirmed. 


(m 
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WilH8  VH.  Waney. 
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No.  1,831. 
Hknuv  a.  Willis  vs.  (iKOHciH  K.  Was!:v. 

M:ui(laiiiiiM  in  u  proper  remedy  to  eoiii]H'I  the  eraMiire  of  t)ie  iimcriptiou  of  aii  iuvalid 
fuiK-t  <»r  ]»ereim)t«Ml  iiiiirt;;Mu:<'  **v  privile;je,  but  the  renuMl^-  cuiiiiot  b<*  invoked  »8  a 
to  avoid  the  ett«Mt  of  another  contnict  intended  to  atfe<'t  the  ]>roperty  of  the  par 
))hiinunt. 

An  art  pnr)Mirtin;;  to  lie  a  nioit>;:ip'.  hot  not  inMcribed  in  the  pn»]MM'  iHMik.  Iuim  no  lega 
as  to  tliinl  parties,  and  henee  a  thin!  party  Iiaa  no  ('aitHi>  of  aetion  to  require  the 
of  riueli  an  inMeription,  by  uiandaniii-s. 

APPEAL  from  tlie  Foiirtoenth  District  Court,  Parish  of  Calcasiei 
Heed  J  J. 


White  and  SainnU'rH  and  i>.  B,  (iorham  for  Plaintiff  and  Appt*lla 

An  exception  that  )>etiti(»n  showH  n«»  ground  of  aetion.  admits)  the  truth  of  all  tlie  alle 

of  the  petition.    »  Ann.  9 ;  12  Ann.  190.     Plaintiff '»  allegation  amply  justify  the  U 

of  the  writ. 
I*rivile«;e»  are  gtricti  jnrh.  cann<it  ari.H"  fi-oni  conHent  ;  but  spring  fi-oni  the  law.     1«  Ar 

Zl  Anu.:j;  24  Ann.  o«W. 
M«»rtgage!*  are  gtricti  jtiri*.  ami  take  ettVct  againnt  third  persons,  only  from  the  date  c 

iuricription,  in  the  manner  directe^l  by  law.    30  Ann.  H3,'>,  and  authorities  c'itt»d. 
C.  ('.  Aet  22(ltJ.— "All  nales  coiitractH  and  judgm«ntH  aH'ei'ting  inimovableM.  which  nhall 

8o  rec(»rde<1,  Nhall  be  utterly  n nil  and  void,  except  between  the  partieH  thenHo.'" 

C,  2242.  224G.  22.5.3:  2.'.  Ann.  29«:  21  Ann.  591 :  2H  Ann.  897  ;  37  Ann.  r>68. 
The  registry  of  a  mortgage  in  the  Bo<»k  of  Conveyances  i.-*  without  elfe<t  as  to  thini  i 

5  Ann.  l.'>4:  IG  Ann.  43');  24  .Vnn.  7ii<,  and  authonties  cite<l. 
Wasey  having  parted  with  his  title  to  the  lauds  in  favor  of  Winchester,  and  the  latter 

sold  to]ilainti(f  in  go»Kl  faith,  whose  title  wan  duly  reconleil  November  18,  1S,SG. 

Wasey  nor  Winchester  could  enter  into  any  contnict.  the  i-ecordatiou  <»f  which  tw 

afti-r  plaintitf's  sai«l  reconicjl  title,  could  operaite  as  a  lien,  mortgag*^  or  ])rivilege  i 

plaintiff's  .said  land.s.  who  is  an  innocent  thlnl  party. 
The  duties  of  the  clerk  and  reconler  ari^  purely  mini.sterial. 
••  Mandamus  is  the  proper  ienu'<ly  to  compel  a  ministerial  ofhcer  to  perform  a  i)urely  ii 

rial  act."     ('.   P.    834:   French    vs.   Prlenr.    Uecorder.  «  R.   29JI;   Leverich   vs.  Prie 

corder,   8  K.  97:    State  vs.    Bordclon  et  al.,  «  Ann.  68:  SavHge  vs.  Holnu'.s,  Recoi 

Ann.  3.34. 
'This  writ  may  In-  said  to   be  the  oi»liiiary  b*gal  relief  for  a  party   wishing  to  obt 

erasure  of  mortgage  ujMMi  his  i»ro;»erty."     Savage  vs.    Holm<  s.    l.'i   Ann.  :C{4:  Laiia 

Kecoifler.  30  Ann.  97.'). 
Plaintiff  has  cau.«*cd  Jill  the  parties  in  interest   to  \h-  brought   belon?  the  court,  which 

condition  precedent  t<)  the  use  of  the  writ,  for  the  jnirpose   of  compelling  the  eraj 

nuirtgage.     ITt  Ann.  33.')  :  3(!  Ann.  97 G :  Deblieux  vs.  Recorder,  2.")  Ann.  61. 
In  a  case  such  as  the  one  at  bar,  plaintiff  in  not  required  to  ]>ro<'eed   ria  onltmiiria.    V 

334  :  2.')  Ann.  Gl  :  36  Ann.  97.'). 


(i.  A.  FoHt'Hvt  for  DcftMulants  and  Appellees  : 

A  mandnnuis  will  not  lie  to  muse  the  erasure  of  the  recordation  of  an  act  puiiMirtiiig 
claim  or  contract   ntfeciing  real  property,  when  there  is  no  pending  litigation  or  pi 
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ing  before  the  court*  in  which  Mm  rfilkliry  nf  tb<^  iliiini  nr  rank  of  tbi^  mortKap:(%  if  aiiy, 

Im  rontestt'd. 
niaiidanius  will  not  lie  merely  to  cltrfttiiini  t lii^  riiiik  at  priority  i>f  nioirT;b,^iiij:t*rt  and  llen«* 
hen  the  plaintiff  has  other  and  pinper  renieily  ju   the  i»rtllnjity  cotin**  af  b*gnl  prw^i^dfiigs. 

a  mandanms  will  not  issue.    Hijili  on  Ex.  lli^ii,.  ?V*e.  ir>,  p,  20  r  V.  F.  iCi(^  831, 
mandamus  is  a  summary  proceodini;,  ;iiiil  thtt  riijlit  to  ^riniitisrj  piocfediiig  riiiitioC  br  es- 

tende<l  beyond  the  eases  s])oeiall>   nntlioibtMl  by  law.    17  Ann.  15U  :   C.  l\  ^'*,  ITO,  754, 

756;  3  Ann.  434  ;  12  Ann.  182.  2(il  mid  TlHI, 
II  allegation  and  affidavit  statin^;  iniavly   iliuf   "a  inRinlHunu  14  riPce-H^ary  bi^tiein/"  la  iu- 

sufficient .    C.  P.  840.  830  and  83 1 


Tlie  opinion  of  the  Court  was  deli  veered  by 

PocHK,  J.  Tlii8  is  a  proiH^t'dhi^  by  mnnduuiuj*  to  coiiiiir*!  tlu-^  emwure 
'  VAX  inscription  of  a  certain  rontiMrt  b<'t\vi'Oii  delVmlaiit  and  a u other 
irty,  alleged  to  be  injurioiiH  to  plahitiffj  m  the  owner  of  a  large  tract 

laud  intended  by  tlie  contrnc  ting  ItartU-^  to  be  affecU^d  thereby. 
The  defense  was  by  way  of  aii  e.\ee[)li<)ii  in  wliieh  it  was  contended 
bstantially  that  plain  tiff  V  petition  disclot^ed  no  ciiuRe  of  actiorij  and 
utiiined  no  averments  to  J  notify  a  leeouri^e  to  1  lie  summary  proreed- 
p  by  mandamus.  , 

Tliat  defense  prevailed  and  jilaintitf  appenls- 

It  is  now  settled  beyond  eoritiovei\sy  that  a  niaiubiuiuti  will  lie  in 
ror  of  a  party  who  seeks  tt>  erjifie  tlie  iuBCnptiow  of  an  invaHd  or  de- 
lict or  perempted  mortgaj^i'  ren»rded  against  Fiir^  property.  And  if  the 
ladings  in  this  case  clearly  presented  s^ueh  an  issue ^  pluiiitiir?*  position 
mid  have  been  unassailable  under  our  jurisprudence  as  finally  entab- 
hed.  Lanaux  vs.  Recorder  of  ^Jort^^ai^^es,  H(»  AnnJ^T.'). 
But  the  record  which  comi  s  wn  In  us,  and  the  sKowin;;  nnMltj  by  plain- 
r  in  his  brief  and  in  the  oral  ai'gtmient,  leave  his  proceeding  stripped 
tw^o  essential  ingredients  nceesisiiry  to  Lis  HUeeei^is. 
fn  the  first  place  his  petition  does  lutt  rliiiraet€rize  the  eontnu^t  which 
assails^  with  legal  precision  or  Meeuracy ;  and  after  conisidering  the 
ferent  find  various  descripHoii^;  c^f  the  obuoxioii>i  contract  contained 
»rein,  the  legal  mind  is  left  in  a  i^tate  of  bewiltUring  urirertidnty  as  i^ 
?  nature  of  the  transaction  rliui^  niubniitted  to  judicial  invef4tigalton. 
S'o  satisfactory  or  definite  infmnialion  h  conveyed  as  to  the  charui^ter 
legal  effect  of  the  agreenn*ut^  the  inscription  of  w^liich  m  alleged  to 

injurious  to  plaintiff  as  the  owner  of  the  land?*  Ui  ho  indefinitt^ly 
pcted  thereby. 

n  one  part  of  the  petition  ilw  etuilruct  ii*  defined  as  a ''pretended 
•rtgage  and  lien  or  claim  in\  tln^  land  licreinabov*'  described,"  and  in 
)ther  place,  almost  in  the  ^auic  breath,  it  in  referred  to  *"im  resulting 
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Willis  v«.  Wanev. 


from  a  contract,  also  recorded  with  and  in  said  notice,  pretended  to  have 
been  made  between  said  Wasey  and  the  above  named  Charles  Win- 
chester."    (Italics  are  onrs.) 

It  is  then,  in  another  x>hi<'tS  held  up  as  **said  claim"  simply;  while 
further  on  it  is  assailed  on  the  gix)und  tliat  "  the  existence  of  said  pn?- 
tended  claim  or  mortpjapje  of  said  Wasey  operates  as  a  cloud  on  peti- 
tioner's title." 

If,  after  a  comiiarisou  of  these  various  averments  tlie  judge  would  be 
about  to  reach  the  conclusion  that  the  leading  idea  was  that  of  a  mort- 
gage, he  would  have  to  retrace  his  steps  when  he  reaches  the  prayer  of 
tlie  petition  in  which  the  recorder  or  clerk  is  ordered  to  cancel  the 
inscription  of  the  "hereinabove  described  pretended  claim  recorded 
in  the  notarial  records,  ♦  *  »  J^^  j^u  encumbrance  on  the  lands 
hereinabove  described." 

Hence  we  are  left  in  doubt  as  to  the  precise  nature,  character  or 
intended  legal  effect  of  the  contract  which  we  are  called  on  to  consider. 
In  their  oral  argument,  appellant's  counsel  spoke  of  the  conti'act  as 
a  very  indefinite  and  vague  document,  difficult  or  almost  impossible  to 
describe  or  define  with  any  precision.  And  doubtless  their  defective 
and  insufficient  description  of  the  instrument  can  be  fairly  traced  and 
attributed  to  that  circumstance.  But,  in  that  case,  they  should  have 
annexed  a  copy  of  the  contract  to  their  petition,  find  thus  have  pre- 
sented it  to  be  dissected  by  the  court. 

Conceding,  however,  for  the  sake  of  argument,  that  the  contract 
is  sufficiently  described  as  a  conventional  mortgage  intended  by  the 
parties  thereto  as  an  encumbrance  on  plaintiff's  lands,  the  next  difficulty 
is  to  ascertain  under  the  pleadings,  the  nmnner  of  its  inscription,  so  Ji,s 
to  discuss  its  legal  effect. 

The  only  information  which  the  petition  aftVnds  on  this  subject  is  that 
the  obnoxious  contract  was  recorded  in  "Hook  P  of  the  notarial  records 
of  said  Parish  of  Calcasieu."  But  nothing  in  the  record  informs  us  as  to 
what  are  the  "notarial  records"  of  that  parish.  The  law  provides  for  a 
book  of  conveyances  for  the  inscription  of  transfers  of  immovable  prop- 
erty, and  for  a  book  of  mortgages  for  the  inscrii)tion  of  mortgages, 
privileges,  and  similar  encumbrances. 

If  the  act  herein  assailed  is  shown  to  have  been  intended  by  the  par- 
ties as  a  mortgage  or  vendor's  privilege  to  affect  plain tift"s  lands,  it  can- 
not, by  that  fact  alone,  be  injurious  to  plaintiff,  unless  it  was  inscribed 
in  the  book  of  mortgages,  and  if  the  inscription  is  in  any  other  lK)ok, 
plaintiff  has  no  concern  with  it,  and  no  right  to  require  it«  erasure.  To 
justify  the  summary  j-elief  Avhich  he  sought  it  was  incumbent  ou  him  to 
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make  a  proper  showing  in  liis  pleadings  of  all  the  reqiiii'ements  of  the 
law  on  the  subject.  And  ft  is  clear  that  a  vague  averment  of  an 
inscription  in  the  *' notarial  records"  of  the  parisli  is  not  sr.ffir-ient. 

Bnt  all  doubts  on  the  subject  are  removed  by  the  statement  in  plain- 
tiff's brief  that  the  inscription  complained  of  is  to  be  found  only  in  the 
book  of  "conveyances." 

Hence  he  is  in  this  dilemma:  If  the  act  assailed  is  a  mortgage,  plaintiff 
has  no  cause  of  action,  because  it  is  not  inscribed  as  a  mortgage;  hence 
it  does  not  encumber  his  lands  as  a  mortgage  or  privilege ;  if  it  is  not  a 
mortgage,  but  some  other  "claim''  or  undefined  lien,  or  perhaps  an  at- 
UMupted  conveyance  which  "operates  as  a  cloud"  on  his  title  to  the 
lands  which  he  claims  to  own,  and  which  are  to  be  affected  thereby,  then 
mandamus  is  not  the  proper  remedy,  and  in  eitlier  event  he  must  go  out 
of  court. 

These  considerations  lead  to  the  same  conclusion  reached  by  the  dis- 
trict judge. 

Judgment  affinned. 


No.  1,335. 
Clinton  B.  ANDias  vs.  Board  of  Police  of   Opelousas,   et  als. 

1.  A  taxpayer  who  petitions  for  the  paAiiaj;e  of  an  ortlinanoe  lt»vyiii«i  a  Mpocial  tax,  who 
ai-tively  aiipportH  aud  votes  for  the  onlinauce  when  submitti'd  to  the  vt»t«H  of  the  tax- 
pay  ern.  who  has  8o  a4't(Hl  in  advancement  of  his  own  iutcixMt,  and  wlio  has  sccnreil 
advanta^^ii  fi-oni  the  pasHaj^c  of  the  ordinance,  upon  wliich  other  partien  have  acte<I,  is 
est oppeil  from  settiii"^  up  th<*  ille.ijality  and  unconstitutionality  of  the  tax  as  a  defense 
against  paying  it. 

2.  The  provisions  of  the  ('oustitutiou  are  intended  to  protect  the  citixens  against  farced 
contributions  levied  in  invitum  beyond  the  power  c-ontlded  to  the  taxing  authorities;  while 
in  this  case,  the  tax  is  levied  with  his  free  consent  and  ai)proval  and  at  his  express 
request. 

AITEAL  fr(»m  tlie  First  Justice's  C'ourt  for  tlie  Parish  of  8t.  Landry. 
JJrookfCf  J. 


Kenneth  BaiUio  for  Plaintiff  and  Apx)ellee : 

Motion  to  Dismikh. 

A  certiftcat*'  wjiich  does  not  certify  that  the  transcript  includes  all  the  proceetHngs.  evi- 
dence and  testimony  is  defective.  10  M.  070;  a  L.  20,5,  440.  454;  2  X.  S.  67 ;  7  L.  537  :  14  L. 
265;  17  L.  27:  1  Ann.  IH.);  3  Ann.  592:  11  Ann.  OU  ;  4  Ann.  487;  10  Ann.  IHO  ;  11  Ann. 
«HM:  12  Ann.  5^2. 

Whew  the  appeal  from  the  Judgment  of  a  magistrate  is  not  taken  in  the  presence  of  the 
parties,  and  no  prayer  is  made  for  citntion  of  apju'llee,  and  he  is  not  cited,  the  appeal  will 
bi"  dismissed.    C.  P.  15  L.  214;  16  L.  50;  5  Ann.  115;  10  Ann.  650. 
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3.  A  party  is  not  a  coinpetunt  surety  on  an  appeal  bond  given  by  him  in  a  repreAentatiTe 
capacity.    2  X.  S.  572:  2  R.  449. 

On  the  Merits. 

4.  l^Tiere  a  .special  tax  In  leviinl  iiiidiT  Article  209,  Constitution  of  1879.  the  oi-dinance  niiiat 
not  precede,  but  must  follow  the  vot*.    Art.  209. 

5.  Municipal  corporations  can  only  tax  in  such  a  manner  as  the  Legislature  has  seen  proper 
■  t<>  permit.    33  Ann.  1179. 

6.  The  police  jnries  of  the  sc^-eral  parishes  are  bound  to  provide  suitable  courthouses  for  the 
court«.    R.  S.  2748. 

7.  Municipal  corporations  can  only  tax  for  municipal  puriM>ses.    Article  202,  Constitution 
of  1879. 

8.  S]>ecial  taxes  for  improvements  under  Article  242,  Constitution  of  1879,  cannot  exceed  5 
mills  per  annum.    Article  242,  Constitution  of  1879. 

9.  Oi-dinary  taxation  for  panichial  purposes  cannot  exceed  10  mills  per  annum.    Art.  209. 

10.  No  estoppel  can  exist  when  there  Is  ern>r. 


W.  C.  Pcrranlt  for  Defendants  and  Appellants : 

A  plea  of  estoppel,  affecting  the  foundation  of  the  suit,  and  decisive  of  the  action,  should 
be  thed  in  limine.  Reference  of  such  pleas  is  illegal  and  reprehensible.  38  Ann.  233,  325. 
A  supplemental  or  amended  plea  of  estoppel,  amplifying  and  particulanzing  the  acts  of 
estoppel  alreiuiy  generally  pleaded,  and  which  does  not  allege  new  matters  or  change  the 
issues  of  the  original  plea,  or  cause  a  continuance  of  the  cause,  should  be  allowed  at  any 
time  before  trial  commenced.    Its  exclusion  is  eiTor. 

A  person  receiving  a  consideration  or  beuetit  through  an  onliuauce.  procured  by  his  own 
consent,  cannot  repudiate  the  ordinauce,  and  keep  the  benefit  or  consideration.  He  is 
estopjied.    IJigelow  on  Estopii**!.  p.  .509;  Note  4.  pp.  509  and  510. 

A  person  who  petitions  for  the  levy  of  a  special  tax,  and  who  actively  encouraged 
its  levy,  And  who  subsefiuently  votes  for  the  ordinance  imposing  it.  when  submitted  to  a 
vole  of  the  taxpayers,  is  estopped  fix>m  making  cxmiplaint  of  its  illegality  or  unconstitu- 
tionality, even  though  it  be  illegal  and  unconstitutional.  Cooley  on  Taxation,  p.  819,  and 
authorities  cited  in  Note  No.  5. 

En-or  nt)t  alleged  in  the  jdeadiiigs  cannot  be  made  a  matter  of  defense. 
Ignorance  of  law  cannot  be  ])]eaded. 

The  Board  <»f  Police  of  Opelousas  can  ]vahh  an  oitlinance  (when  the  requisites  of  the  law 
liave  been  complied  with)  to  aid  the  eonstnu*tion  of  public  buildings  in  the  town.  Consti- 
stitution  of  1879.  Art.  209 :  Act  126  of  1H82.  sec.  2;  Cooley  on  Taxation,  pp,  «10.  153,  154, 155, 
156:  CiHtley  on  C<mstiti>tional  l4imitHtio:is.  pp.  141,  142.  and  nores :  also  pp.  284.  283 
and  343. 

The  Constitution.  Article  20.1.  and  Art  12<5of  1SH2.  Hiinply  nM|iiire  that  "the  rate  of  taxs- 
ation  and  the  purpose  for  whirh  it  is  iutendeil  "  shall  be  submitted  to  the  vote  of  the  tax- 
payers. It  is  immaterial  whether  the  ordinance  imposing  the  special  lax  be  pMssed  before 
t)r  after  the  v<»t»' of  the  taxpayers.  jn-ovidtMl  they  have  had  an  opportunity  of  voting  on 
the  question. 

The  public  improvements  contemplated  by  .Vrtich^  242  of  the  ('onstitntion  does  not  include 
]mMic  buildings.  The  latti-r  an*  provided  for  in  Article  209  of  the  Constitution. 
A  tj<x  of  2.J  per  cent  to  aid  the  coii.Ht ruction  of  public  buildings  is  not  unconstitutional  Im»- 
(•ause  of  its  tunoiint.  Article  200  of  the  Constitution  and  Act  126  of  1882  plitce  no  restric- 
tion on  or  limitation  to  the  amimnt  of  a  special  tsx  whirh  the  people  can  impose  upon 
theniHelves. 
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The  opinion  of  tlie  Conrt  was  delivered  by 

Fexner,  J.     There  ifl  no  merit  in  the  motion  to  diBmiflft. 

The  judgment  was  signed  on  Ma^^  18th,  and,  on  tlie  same  day,  in 
presence  of  counsel  for  plaintifi',  in  open  court,  defendant  made  his 
motion  and  obtained  his  order  of  appeal. 

Xo  citation  of  appeal  was  necessar5\  The  Articles  1128  to  1138,  C. 
P.,  manifestly  refer  to  appeals  from  justices'  courts  to  district  courts, 
and  not  to  appeals  directly  to  this  court. 

Appeals  were  tuken  simultaneously  in  this  case  and  in  another  uum- 
iM^red  1,336  of  our  docket,  identical  in  character.  By  a  clerical  error  the 
certificates  to  the  two  transcripts  were  exchanged.  Under  certiorari, 
this  manifest  error  has  been  corrected  and  the  matter  is  too  trivial  to 
re<iuire  further  notice. 

A  member  of  the  Board  of  Police  ot  an  incorporated  town  is  a  compe- 
tent surety  for  the  board  in  its  corporate  capacity  on  a  bond  of  appeal. 

The  authorities  quoted  from  2  N.  S.  572,  and  2  Rob.  449,  have  not  the 

slightest  application. 

On  the  Merits. 

Plaintiff  enjoins  the  siile  of  his  property  for  a  special  tax  levied 
under  an  ordinance  of  the  town  of  Opelousas,  on  the  ground  that  the 
ordinance  levying  said  t4ix  is  illegal  and  unconstitutional. 

The  defendant  opposes  a  plea  of  estoppel  and  a  general  denial.  The 
plea  was  referred  to  the  merits,  and,  after  trial,  the  justice  of  the  peace 
overruled  the  plea  and  gave  judgment  in  favor  of  plaintiff,  perpetuating 
the  injunction  and  declaring  the  tax  illegal  and  unconstitutional. 

The  record  discloses  the  following  facts  : 

In  March,  1886,  the  court  house  in  Opelousas  was  destroyed  by  tire. 
Thereafter  a  formidable  movement  was  inaugurated  to  secure  the  re- 
moval of  the  parish  s**at  to  the  rival  town  of  Washington.  As  such 
reuuival  required  future  legislative  action  and  a  vote  by  the  people,  it 
became  the  obvious  interest  of  those  favoring  the  removal  to  induce 
the  police  jury  to  postpone  the  rebuilding  of  the  court  house  until  such 
lU'tion  and  vote  could  be  had,  while,  on  the  other  hand,  the  people  of 
Opelousas  were  vitally  interested  to  secure  the  immediate  rebuilding. 

To  induce  such  immediate  action,  the  Opelousas  peojde  offered  to  aid 
the  police  jury  in  the  rebuilding  by  a  subscription  of  f  800*),  to  be 
raised  by  the  imposition  of  a  special  tax  of  twenty-live  mills  on  all  the 
taxable  pi-operty  of  the  town. 

To  make  good  this  offer,  a  petition  was  j>repared,  addressed  to  the 
Board  of  Police  of  Opeh)usas,  praying  for  the  levy  of  sn«  tax,  which 
petition  was  signed  by  more  than  the  proportion  of  taxim^. us  in  num- 
ber and  value  required  by  the  provisicms  of  Acts  41  and  126  of  1882. 
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Acting  upon  such  petition,  the  Hoard  of  Police  passed  an  ordinanc* 
levying  the  tax  a«  prayed  for,  and  caused  the  same  to  be  submitted  to 
the  vote  of  the  taxpayers,  in  pursuance  of  the  legal  requirements  on 
the  subject.  At  the  election  1:25  votes  were  cast,  1*23  iu  favor,  and  only 
two  again t,  the  tax. 

After  official  proclamation  of  tlie  approval  of  the  tax  by  the  voting 
taxpayers,  the  police  jury  of  the  parish,  acting  in  consideration  and 
upoji  the  faith  of  said  tax,  entered  into  the  contract  for  the  immediate 
rebuilding  of  the  court  house,  and  the  admirable  structure,  in  which 
this  court  is  now  sitting,  is  the  result. 

The  present  plaintiff  signed  tlie  petition  for  the  tax  and  voted  for  the 
ordinance  levying  the  tax.  He  had  previously  been  one  of  the  numer- 
ous citizens  who,  in  order  to  iutlnence  the  police  jury,  had  signed  and 
presented  a  i^ocument  i)le<lging  tlieniselves  to  support  and  vote  for  the 
ordinance  levying  the  tax. 

Plaintiff  is  a  proi)ert3--holder  and  birge  merchant  in  the  town  of 
Oi^lousas.  The  evidence  is  clear  that  the  removal  of  the  parish  seat 
would  have  been  gravely  injurious  to  the  value  of  the  property  in  the 
town,  and  to  its  trade  and  business;  that  the  iK'ril  of  such  removal  wjis 
serious  5  that  this  peril  was  averted  by  the  building  of  this  expensive 
court  liouse  j  and  that  the  voting  of  the  tax  was  the  direct  and  neces- 
sary inducement  on  which  the  police  jury  acted  in  its  prompt  erection. 

And  now,  after  thus  actively  co-operating  in  securing  the  levy  of  this 
tax,  and  after  he  has  ent<'red  into  secure  enjoyment  of  all  the  benefitij 
contemplated  and  conferred  by  the  same,  he  seeks  to  escape  payment  of 
the  tax  by  urging  objections  to  the  4pgality  and  constitutionality  of  the 
very  ordinance  which  he  petitioned  the  board  to  pass,  which  he  i)ledged 
himself  actively  to  sui)port  and  which  he  actually  voted  for. 

It  is  perfectly  clear  that  he  is  est<)pi>ed  from  urging  such  objections. 
AH  authorities  accord  in  maintaining  estoppel  in  such  a  ca.se. 

Oooley  says  :  **  It  sometiinc^s  happens  that  a  party  who  complains  of 
ilh'gal  taxation  has  been  so  connected  with  tlie  inoceedings  in  voting, 
levying  or  collecting  the  same,  that  it  would  be  unjust  and  inequitable 
to  others  or  to  the  public  that  any  remedy  should  be  given  him  in  re- 
spect to  the  illegality.  Such  a  case  would  exist  if  one  iu  respect  to 
some  interest  of  his  own  should  petition  for  or  otherwise  a^'tively  en- 
courage the  levy  of  the  tax  of  which  he  subseciuently  makes  complaint." 
Cooley  on  Taxation,  p.  811). 

Bigelow  says:  **  This  doctrijie  (  of  esto|)pel )  has  been  held  to  apply 
to  the  case  of  i)ersons  who  ha<l  procured  the  passage  of  an  act  of  the 
Legislature  under  which  tlu'y  had  acted  and  obtained  advantage  J  and 


OPELOUSAS,  JULY,  1889.  701 

Perkius  \».  Board  of  Police  et  als. 

tlie  parties  were  thereafter  held  estopped  to  show  tliat  the  act  was  iiii- 
coDstitutioual,  though  it  had  been  so  i)roiiounced  by  the  courts  to  tliose 
who  had  not  participated  in  its  passage."     Bigolow,  Estoppel,  p.  5()9. 

Burroughs  says :  ^*  It  is  a  principle  well  recognized  that  all  who  aid 
in  procuring  an  act  of  the  Legislature,  or  who  ratify  it  after  its  passage, 
are  bound  by  it.  *  *  The  principle  requii'es  the  assent  of  those  who 
are  to  bear  the  burden ;  if  a  number  of  citizens  procure  an  enabling  act 
to  allow  a  city  to  subscribe  to  the  stock  of  a  railroad,  it  binds  those  who 
procure  it  and  those  who  ratify,  but  those  who  do  not  assent  to  it  are 
not  bound."  And  again :  *'  If  a  majority  vote  for  a  subscription  or 
ratify  an  enabling  act,  it  undoubtedly  bijids  the  majority  j  but  how 
about  the  minority  f"     Burrouglis  on  Taxation,  Sec.  3S. 

The  learned  authors  referred  to  support  the  doctrine  by  reference  to 
numerous  judicial  decisions. 

The  plaintiff  in  this  case  is  not  affected  by  the  unconstitutionality  of 
this  tax,  if  it  be  unconstitutional.  The  provisions  of  the  Constitution 
are  intended  to  protect  the  citizens  from  forced  contributions  levied  in 
inviiinn  beyond  the  powers  conferred  on  the  taxing  authorities. 

As  to  plaintiff,  this  tax  is  not  a  forced  contribution  independent  of 
his  own  will,  but  is  one  levied  with  his  free  consent  and  approval  and 
at  his  express  request.  Hence  liis  attempt  to  avoid  tlie  effect  of  the 
estoppel  by  pleading  error  based  on  his  ignorance  that  the  ordinance 
was  unconstitutional,  is  of  no  avail.  It  is  of  no  conseciuence  to  him,  if 
some  taxpayers  should  escape  payment  of  this  tax;  that  will  n(»t  in- 
crease the  burden  which  he  voluntarily  assumed,  nor  will  it,  in  this 
case,  diminish,  in  the  slightest  degree,  the  benefit  he  receives. 

We  must  not  be  understood  as  making  the  slightest  intimation  of  an 
opinion  that  this  tax  in  illegal  or  unconstitutional.  The  question  of 
estoppel  precedes  the  issue  on  the  merits  of  the  case,  and,  in  logical 
order,  requiretl  anterior  decision.  Having  maintained  the  estoppel,  tliat 
ends  this  case. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealjid 
from  be  annulled,  avoided  and  reversed,  and  it  is  now  decreed  that 
there  be  judgment  in  favor  of  defendant  dissolving  the  injunction  and 
rejecting  plaintiff's  demand,  at  his  cost  in  both  courts. 

Judgment  reversed. 


No.  1,33(>. 
J.  Samuel   Perkins  vs.  Board  of  Polk^e   ok   Opelousas,   et   als. 

Same  principles  as  in  preceding  caHe. 

APPEAL  from  the  First  Justice's  Court,  Parisli  of  St.  Landry. 
Brooks^  J. 
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AVUliam.s  et  al.  vs.  HanuanHon.  Afront  et  al. 

Kenneth  BaiUio  for  Plaintiff  and  Appellee. 


W.  C.  Perrault  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  issues  presented  in  this  case  are  identical  witli  those 
involved  in  case  of  C.  B.  Andrus  vs.  same  defendant,  No.  13Ji5,  just 
decided.  For  the  i^asons  given  in  that  case  a  like  judgment  must  be 
rendered. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled,  avoided  and  reversed,  and  it  is  now  decreed  that  there  be 
judgment  in  favor  of  defendant,  dissolving  the  injunction  and  rejecting,' 
plaintiff's  demand  at  his  costs  in  both  courts. 
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No.  1,337. 
Jame^  Williams  et  al.  vs.  A.  D.  Harmaxsox,  Agent,  et  al. 

The  prayer  of  the  petition  being  merely  for  iV8t<tration  of  posseHnion  without  any  claim 
for  recognition  oh  owner,  tliat  tixes  the  cliaraoter  of  tiie  action  to  be  a  possessorj'  one. 
In  sncli  an  action  the  fact  and  nature  of  the  poasesoion  claimed  are  alone  at  insne. 
It  was  not  necessary  for  x>laintilfs  to  allege  the  particular  title  under  which  they  claimwl 
to  possess  as  owners:   but  such  allegation,  if  made,  does  not  convert  the  action  into  a 
petitoi  y  one. 

If  plaintiff  alleges  and  produces  a  particular  title  as  the  basis  of  possession,  and  if  such 
title  shows,  on  its  face,  that  the  x>os8ession  under  it  is  precarious  and  not  as  owner,  this 
would  be  fat«d  to  the  action;  but  the  mere  allegation  of  a  title  of  ownership  not  prodticiHl 
or  relied  on,  or  even  appearing  in  the  reeoinl,  will  not  put  plaintiff  on  proof  of  it  as  tin- 
sole  basis  of  his  right  of  possession,  the  nature  of  which  may  be  othem'ise  eatablishe<L 
When  long  possession  is  proved,  accompanied  by  claims  and  acts  of  ownership,  and  in  al>- 
sence  of  anj-  proof  going  to  show  a  iiarticular  precarious  title,  law  and  the  interests 
of  society  alike  i-equire  its  pi-otection  from  extra  judicial  eviction. 
Damages  for  wrongful  eviction  allowed  and  fixed. 


yy  PPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
CocOf  J. 


A 


Cullom  d:  Cappel  for  Plaintiff's  and  Appellants : 

In  possessor^'  action,  the  defendant  is  not  allowed  to  attack  the  title  of  plaintiff,  nor  establish 
it  in  himself— Kemple  vs.  Hulick,  16  L.  44;  Frazier  vs.  Haiti ee,  21  Ann.  Ml  — for  Article 
T)."},  C.  P..  forbids  the  cumulation  of  petitory  and  posst^sory  actions,  except  by  consent  of 
parties  — St.  Aimaud  vs.  Long.  25  Ann,  106;— but  plaintiff  must  allege  title  to  show  in 
what  capacity  he  claims  iwsse.ssion.    16  L.  45. 

He  must  show  the  right  to  possess  as  owner  or  usufructuary.  2  Ann.  74»:  2  L.  227 :  (\  1*.  46 
t<»  r>3,  inclusive. 
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It  is  the  prayer  of  the  petition  which  detcnninoH  the  character  of  the  lu'tion.  16  L.  44; 
Hugho  vs.  Brinckman,  37  Ann.  240;  34  Ann.  1179. 

In  an  exclusively  posHessory  action,  neither  party  is  permit ttMi  to  intrmlnce  evidence  of  title. 
Richardson  vs.  Scott  et  al.,  6  L.  54;  5  Ann.  6B0. 

Wliere  a  landlord,  instead  of  resorting  to  the  means  provided  hy  law,  for  obtaining  payment 
of  his  rent,  and  iM>ssessicm  of  his  premises,  takes  upon  himself,  without  authority,  to  re- 
move the  property  and  turn  out  the  fiunily  of  his  tenant  he  will  be  liable  in  damages ;  and 
will  be  no  excuse  that  such  removal  was  eifL'ct«4l  without  violence  or  ii^ur}'.  2  Rol>ertson, 
140 ;  Thayer  vs.  Littl^ohn  et  als. 

In  a  suit  for  damages  on  account  of  trespass,  the  trouble  and  expense,  the  plaintiff  lias  been 
illegally  put  to,  ai'e  to  be  considered  in  estimating  the  liamages. 

Attorney's  fees  are  part  of  such  expense,  and  may  be  proved. 

The  attempt  of  a  lessee  or  his  vendee,  to  forcibly  remove  property  subject  to  lessor's  privi- 
lege, is  a  trespass,  sounding  in  damages.  Co-tresptiserer^  are  liable  in  solido.  20 
Ann.  213. 


Thorpe  &  Petennan  for  Defeudaiits  and  Aiipellees; 

1.  In  the  possessory  action,  as  in  others,  the  burden  of  proof  is  upon  the  plaintiff. 

2.  The  issues  in  the  jwssessoiy  action  are,  first,  the  fact  of  possession,  and,  second,  the  char- 
acter of  possession.    34  Ann.  1053. 

3.  When  the  plaintiff  himself  put«  at  issue  his  right  of  (lOHsession,  exiiibiting  it  in  his  title, 
he  does  so  at  his  risk  and  peril.    Ibid. 

4.  One  knowing  and  believing  property  t4>  behutg  to  another  does  not  possess  it  as  owner  and 
can  not  maintain  the  possessory  aclion.    13  L.  237;  34  Ann.  1053. 

5.  The  possession  must  be  predicatiMl  u))on  an  ojien  adverse  claim  of  ownei-ship  :  a  mere  sur- 
reptitious claim  to  possess  a«  owner  will  not  suffice.    6  R.  103. 

6.  The  party  must  possess  as  owner  in  pwsenti.    13  Ann.  572. 

7.  The  refusal  of  the  possessor  to  assess  the  land  as  his  own  and  his  api)lication  to  thinl  par- 
ties to  buy  it  from  defendant  and  sell  it  to  him.  are  acta  inconsistent  with  the  claim  of 
possession  aa  owner,  and  evidence  iMMisession  in  the  name  of  another. 


The  opinion  of  tlie  Couii:  was  delivered  l)y 

Fenner,  J.  The  motion  to  dismiss  this  tippeal  lias  no  merit.  The 
record  clearly  establishes  that  the  api>ellants  made  due  and  formal  aj)- 
plication  for  an  order  of  appeal  which  was  duly  granted.  The  clerk 
having  failed  to  outer  the  order  on  his  minutes,  application  was  made 
to  the  judge,  on  notice  to  the  appellees,  to  have  the  minjites  corrected 
and  the  entry  of  the  ortler  incorporated  i^^herein,  which  application  was 
granted  by  the  judge. 

As  the  order  had  been  granted  on  th^  last  day  of  term,  application 
was  properly  made  to  the  judge  at  chambers,  and  he  had  the  right 
there,  on  proper  proof  of  error,  to  cause  his  minutes  to  be  corrected  so 
as  to  conform  to  the  facts.  The  order  as  thus  entered  fixes  the  return 
day  and  complies  with  all  requirements. 

The  suggestion  that  the  amount  in  dispute  is  not  within  our  jurisdic- 
tion, is  equally  unfounded.    The  claim  is  for  restoration   to  possession 
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of  a  farm  and  for  damages  for  unlawful  dispossossion  in  the  sum  of  over 
$5000.  The  latter  clai  n  may  he  excessive,  hut  it  is  serious,  anU  not,  in 
any  sense,  so  fictitious  as  to  authorize  a  dismissal  of  the  appeal  in  a 
case  in  which  defendants  would  have  clearly  had  the  right  to  appeal  to 
this  court,  had  judgment  gone  against  them. 

On  the  Merits. 

The  petition  alleges  that  plaintiifs  purchased  the  tract  of  land  in 
controversy  in  1883,  that,  since  said  purchase,  they  have  enjoyed  con- 
tinuous and  unint<^rrui)ted  possession,  as  owners,  have  paid  taxes 
tliereon  and  a  large  |ium  on  account  of  the  purchase  price  ;  that  A.  D. 
Harmanson,  acting  as  agent  of  his  wife,  on  the  tJth  day  of  F'ehruary, 
1889,  with  threats  and  violence,  had  evicted  plaintiffs,  their  families 
and  tenants  from  the  property,  and  had  unlawfully  taken  possession 
thereof  and  excluded  plaintiffs  therefrom ;  and  thereby  inflicted  dam- 
age on  them.  They  pray  for  judgment  restoring  and  maintaining 
them  in  possession  of  the  property  and  for  the  damages  claimed. 

Defendants  answered  by  a  general  denial,  and  by  a  special  denial  that 
"  plaintiffs  ever  i)urchased  or  possessed  as  owners." 

The  evidence  establishes,  without  contradiction,  that  plaintiffs  had 
enjoyed  uninterrupted  possession  of  the  property  during  more  than  five 
years  j  that  they  had  cleared  land  and  built  houses  thereon  }  that  they 
luid  paid  taxes,  several  times,  u|>on  it;  they  exhibited  a  receipt  signed 
by  A.  D.  Harmanson,  agent,  for  $(597  18,  *Mn  payment  on  place." 

The  defendants  fail,  in  any  manner,  t-o  establish  that  plaintiff's  pos- 
session was  under  a  precarious  title  of  any  kind,  or  to  qualify  or  char- 
acterize their  possession  as  being  under  any  title  other  than  that  of 
ownership.     Their  silence  in  this  respect  is  certain!}"  significant. 

They  rely  simply  on  the  fact  that  the  property  continued  to  he 
assessed  in  ihe  name  of  Mrs.  Harnmnson,  and  that  plaintiffs  so  per- 
mitted and  directed  its  assessment;  but  this  is  not  so  inconsistent  with 
their  claim  of  ownership  as  to  overcome  the  other  evidence,  especially 
when  taken  in  connection  with  the  payment  of  taxes  by  plaintiffs. 
Sonu>  evidence  was  also  introduced  to  show  that  plaintiffs  had  applied 
to  two  parties  to  get  them  to  buy  from  Harmanson  and  resell  to  them. 
But  that  application  was  accomi)anied  by  the  sta^tement  that  plauitifts 
were  to  pay  Harmanson  one-half  the  croi)  annually  on  the  price,  and 
they  wanted  the  witness  to  take  Harmanson's  place  as  vendor  and  let 
them  pay  only  one-third  of  the  crox3  annually.  This  is  entirely  consist- 
ent with  their  claim  to  be  in  possession  as  purchasers  and  owners. 

This  is  a  possessory  action.     It  cannot  be  distinguished  from  Kemper 
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VS.  Hulick,  16  La.  44,  and  Hnyglie  vs.  Brinkinan,  37  Ann,  240.  As  we 
said  in  the  latter  case,  "  tlie  prayer  is  alone  for  the  restoration  of  pos- 
session, and  that  fixes  the  nature  and  character  of  the  action." 

In  another  case  we  said:  "The  plaintiffs  aver  a  title  in  their  petition, 
which,  they  claim,  has  conferred  upon  them  a  life  estate.  This  they  did 
for  the  obvious  purpose  of  showing  that  they  claimed  possession  in  their 
own  right  as  owners,  and  not  through  another.  They  do  not  ask  in  the 
prayer  of  their  petition  to  be  recegnized  as  owners,  but  merely  to  be 
quieted  in  their  possession.  It  was  not  necessary  for  them  to  allege  by 
what  title  they  were  in  possession  ;  but  they  had  a  right  to  do  so  with- 
out thereby  impressing  upon  their  action  the  character  of  a  petitory 
one."    Salabah  vs.  Marsh,  34  Ann.  1054. 

The  contention  of  defendant  that,  by  the  allegation  of  a  particular 
title,  the  plaintiffs  converted  their  action  into  a  petitory  one  and  were 
thereby  bound  to  establish  such  title  as  good  and  valid,  is  not  sound. 
If,  indeed,  the  title  thus  exhibited  showed,  on  its  face,  that  the  posses- 
sion based  thereon  was  not  as  owner  as  required  by  C.  P.  Art.  47,  it  might 
be  fat4il  to  the  possessory  action,  as  was  held  in  the  case  last  quoted 
But  the  mere  allegation  of  a  title  of  ownersliip  not  produced  or  relied 
on  by  either  party  and  not  appearing  in  the  record,  will  be  treated  as  a 
mere  substantiation  of  the  necessary  allegation  that  plaintiff  possessed 
under  claim  of  ownership.  We  are  not  concerned  with  the  sufficiency 
or  even  with  the  existence  of  such  title.  The  fact  and  nature  of  the 
possession  are  alone  at  issue.  In  a  petitory  action  defendants  will  have 
full  opportunity  to  cancel  and  brush  aside  this  title  or  any  other  title 
set  up  by  plaintiffs,  if  found  insufficient.  But  in  face  of  the  undoubted 
long  possession  of  plaintiffs,  of  their  clami  as  owners  and  acts  as  such, 
and  in  absence  of  the  slightest  proof  attaching  any  different  character 
t>o  the  possession,  the  law  and  the  interests  of  society  equally  require 
that  such  possession  should  be  protected  from  extra-judicial  invasion 
and  eviction,  and  that  the  parties  should  be  remitted  to  legal  process 
for  the  vindication  of  their  rights. 

We  are  bound  to  hold  that  plaintiffs  are  entitled  to  judgment  in  their 
possessory  action. 

It  follows  that  they  are  also  entitled  to  damages  for  their  unlawful 
eviction,  which  is  fully  proved. 

Upon  due  consideration  of  all  the  facts  and  circumstances  of  the  case, 
we  shall,  without  additional  comment,  fix  these  at  the  sum  of  $500,  in- 
cluding att4>rneys'  fees  in  reinstating  the  possession. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided  and  reversed;  and  it  is  now  a<^judged  and 
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decreed  that  there  be  judgmert  in  favor  of  plaintiffs,  decreeing  them  to 
be  restored  to  possession  of  the  property  described  in  the  petition,  and 
that  the  defendants  be  condemned  in  solido  to  pay  to  plaintiffs  the  Riim 
of  $500  as  damages  witli  legal  interest  from  jndicial  demand ;  defend- 
ants to  pay  costs  in  both  courts. 
Judgment  reversed. 


115    801 

A.  A.  Pecot  et  al.  vs.  Police  Jury,  Parish  of  St.  Mary. 

1.  The  provisions  of  the  ConHtitution,  like  those  of  a  legislative  euaotinent,  operate  pros- 
pectively and  not  retro8p<'et!vely. 

2.  The  provisions  of  Article  46  of  the  Constitution,  prohibitinij:  the  General  Assembly  from 
enacting  any  local  or  special  law.  upon  certain,  special  subjects,  cannot  have  given  to  it 
the  retrospective  effect  of  repealing,  by  implication,  a  prior  special  statute,  though  it  come 
within  the  terras  of  this  constitutional  inhibition,  same  being  prospective  only. 

3.  Act  103  of  1873  held  to  be  constitutional,  but  not  t<i  confer  on  tlie  ]>olice  jury  of  the  parish 
of  St.  Mary  the  right  to  expropriate  privat*^  property,  at  the  expense  of  said  parish,  but 
only  authorizing  it  to  condemn  riparious  estates  to  public  xue  for  the  purpose  of  o|)ening  a 
public  highway  on  the  bank  of  a  navigable  stream,  within  it«  limits. 

APPEAL  from  i\\Q  Nineteenth  District  Court,  Parish  of  St.  Marj-. 
Allen,  J. 


J),  Caffery  and  Sigur  t&  Wilson  for  Plaintiflfe  and  Appellants. 


Walter  J,  Suthon  and  Foster  d-  ^^ent£  for  Defendant  and  Appellee : 

Where  a  statute  provides  that  the  i>olice  jurj-  of  a  parish  shall  lay  out  and  open  a  public 
road,  and  prescril)e8  no  time  within  which  the  said  roail  shall  be  laid  out,  and  leaves  it  en- 
tirely to  the  police  jury  to  provide  ways  and  means  for  defraying  the  expense  of  the  work, 
it  simply  confers  a  discretionary  power,  and  does  not  impose  a  ministerial  duty. 
TVlienever  a  discretionarj-  power  is  confided  to  a  political  or  a  public  corporation,  the 
courts  of  the  State  cannot  compel  the  coi-poration  to  use  this  jwwer.  The  court*  can  only 
require  the  corporation  to  act.  but  cannot  control  them  in  their  discretion  as  to  how  they 
shall  act.  Dillon,  Muu.  Corp.,  vol.  2,  p.  764;  High  on  Ext.  Leg.  Remedies,  p.  256,  sec.  325. 
2  La.  Rep.  395;  2  Ann.  542;  29  Ann.  147;  39  Ann.  760. 

Where  an  act  of  the  General  Assembly  provides  that  a  public  roa<l  shall  be  laid  out  by  s 
police  Jury  from  one  end  of  the  parish  to  the  other,  a  citizen  of  one  locality  on  the  line  of 
the  projected  road  cannot  demand  the  partial  execution  of  such  a  law,  and  only  to  the  ex- 
tent of  benefiting  himself  or  his  immediate  locality. 

An  act  of  the  Legislature  of  1873,  which  requires  that  the  ]K>lice  jury  of  a  particolw  psr 
isb  shall  lay  out  and  oj>en  a  public  road,  remaining  inoperative  and  unexecuted  until  1889. 
is  inconsistent  with  and  repealed  by  Articles  40  and  258  of  the  Constimtion  of  1879;  and 
when  said  act  is  sought  to  be  enforced  after  the  adoption  of  that  Constitution,  it  is  clearly 
in  conflict  witli  the  provibions  of  that  instrument.    35  Ann.  537. 

The  Legislature  of  this  State  has  no  power  against  the  will  of  a  ]>olitical  corporation  such 
as  a  police  jury,  to  compel  it  to  contract  debts  for  local  purposes.    The  State,  in  such  c*»e. 
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may  remove  restrictions  and  iicrmit  action ;  but  it  oaunot  compel  it.  Cooley  on  Const. 
Limitations,  pp.  285,  286,  289. 

Where  political  corporations,  such  as  a  police  jury,  are  required  under  the  law  to  defVay 
certain  expenses  of  the  State,  and  all  the  expenses  of  local  govenuiient,  and  the  Constitu- 
tion limits  them  in  the  rate  of  taxation,  the  Le^^islature  has  nor  the  power  to  superadd  to 
their  ^ditional  duties  which  would  require  lor  their  fulfillment  the  exercise  of  an  addi- 
tional taxing  power  on  the  part  of  such  corporations. 

The  Legislature  is  without  power  to  impose  on  the  police  juries  duties  which  they  cannot 
perform. 

No  private  individual  has  the  capacity  or  the  authority  to  demand  the  enforcement  of 
a  purely  public  statute.  When  the  question  is  one  of  public  rights  and  the  people  are  the 
real  parties,  no  one  citizen,  nor  any  nimiber  of  citizens,  of  a  particular  locality  can  assume 
to  represent  the  people.    High.  £xtr.  Legal  Rem.,  sec. 

Where  a  plaintiff  seeks  to  compel  the  police  jury  to  make  a  large  disbursement  of  public 
funds  without  alleging  that  the  police  jury  has  on  hand  funds  to  meet  the  outlay  or  with- 
out alleging  that  the  police  jury  included  said  outlay  in  its  annual  budget  of  expenses, 
it  shows  no  cause  of  action. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiffs  alleging  themselves  to  be  residents  and 
landed  proprietors,  living  in  the  first  ward  of  the  Parish  of  St.  Mary, 
bring  suit  against  the  police  jury  of  the  parish,  to  compel  it  to 
make  and  open  a  public  road  on  the  east  side  of  the  Teche,  from  Charen- 
ton  to  the  upper  limits  of  the  parish,  4Q  feet  in  width,  and  according  to 
the  provisions  of  Act  No.  103  of  the  Acts  of  the  Legislature  of  1873, 
and  Sections  3368-9-70-71  and  72  R.  S.,  so  far  as  applicable. 

It  is  alleged  that  the  road  asked  for  is  of  great  public  necessity,  is  es- 
pecially valuable  to  petitioners,  who  had,  with  a  number  of  other  resi- 
dents of  their  ward,  petitioned  the  police  jury,  to  open  the  road.  They 
say  that  the  Teche  is  a  navigable  stream,  running  through  alluvial 
lands,  and  that  the  proprietors  along  its  banks  owe  a  servitude  of  way  to 
the  public,  and  that  the  road  is  of  great  necessity  as  a  means  of  com- 
municating with  themselves,  with  the  outside  world,  and  is  especially 
useful  to  connect  with  roads  in  the  Parish  of  Iberia.  They  allege  as 
jurisdictional  facts,  that  the  road  is  worth  to  them  upwards  of  $2500, 
and  that  the  land  to  be  occupied  by  it,  is  worth  tlie  sum  of  $2100. 

The  police  jury  filed  the  following  exceptions : 

1.  That  plaintiffs  have  no  authority  to  prosecute  this  suit,  and  no  ca- 
pacity to  stand  in  judgment. 

2.  Plaintiffs  have  mistaken  their  remedy,  if  any  they  have. 

3.  That  no  jury  can  be  had  to  try  a  case  of  this  kind. 

4.  That  Act  103  of  1873  is  null  and  void,  and  is  inconsistent  witli  and 
repealed  by  articles  46  and  258  of  the  Constitution  of  1879. 

5.  That  Act  103  of  1873  is  unconstitutional,  null  and  void,  for  the 
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reason  tliat  the  Geueral  Assembly  of  the  State  of  Louisiana,  liad  no 
power  or  authority  to  enact  such  a  law,  and  exceeded  its  powers  and 
duties  when  it  enacted  tlie  same.  That  the  Legislature  cannot  order 
the  police  jury  of  the  x)ari8h  of  St.  Mary  to  lay  out  and  open  a  public 
road  on  the  east  side  of  the  Bayou  Teche  and  to  expropriate  private 
property  unless  for  public  good  and  for  public  necessity ;  that  the  Legis- 
lature had  no  power  or  authority  to  order  the  police  jury  to  lay  out  and 
open  a  public  road  without  furnishing  the  means  for  the  same ;  that  the 
Legislature  had  no  power  or  authority  to  order  the  i>olice  jury  to  incur  a 
debt  and  thus  burden  the  i)eople  with  additional  taxation. 

6.  Admitting  the  constitutionality  of  the  Act  103  of  1873,  then  plain- 
tiffs are  not  authorized  to  invoke,  or  to  ask  for  the  partial  execution  or 
operation  of  said  act. 

7.  Plaintiffs'  petition  discloses  no  cause  of  action. 

From  a  judgment  of  the  district  court  sustaining  in  part  these  ex- 
ceptions and  dismissing  the  suit,  plaintiffs  have  appealed. 

In  this  court  there  has  been  neither  answer  nor  assignment  of  errors 
filed,  but  there  has  been  filed  a  motion  to  dismiss,  on  the  ground  tliat 
we  have  no  jurisdiction  ratione  materia^ 

I. 

The  petition  alleges  "  that  the  value  to  the  public  of  said  road  is  not 
calculable  in  money,  but  that  to  the  petitioners  it  is  worth  upwards  of 
$2500,  and  that  the  land  to  he  ocaqyied  by  itj  giving  the  road  a  width  of 
forty  feet,  is  worth  the  sum  of  $2100." 

These  averments,  coupled  with  the  general  statement  epitomized  from 
plaintiffs'  petition,  clearly  make  out  a  case  for  our  jurisdiction. 

In  addition  to  these  moneyed  jurisdictional  facts,  the  character  of  tlie 
relief  asked,  and  the  great  public-  interest  involved  in  the  question, 
would  strongly  reinforce  tliem,  and  favor  the  exercise  of  our  authority 
in  the  premises. 

We  think  the  principles  involved  in  this  case  are  analagous  to  those 
announced  by  us  in  Handy  vs.  New  Orleans,  39  Ann.  107. 

The  plea  to  our  jurisdiction  is,  therefore,  overrided. 

II. 

Tlie  district  judge  prepared  his  views  at  length,  and  filed  them  in  the 
record,  from  which  it  appears  he  entertained  the  opinion  that  Act  103  of 
1873,  under  which  this  suit  is  brought,  is  unconstitutional  and  void,  be- 
cause it  is  in  conflict  with  Article  46  of  the  Constitution  of  1879.  He 
uses  this  exjiression,  viz  : 
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"  Though  it  may  have  been  constitutional  at  the  time  of  its  passage, 
thougli  the  Legislature  may  Irnve  then  had  the  power  to  order  the  police 
jury  to  make  this  improvement,  the  act,  nevertheless,  remained  inoper- 
ative and  unobeyed,  and  the  Constitution  of  1879  intervening  with  its 
command  that  tlie  Legislature  can  pass  no  laws  on  this  subject  matter, 
and  declaring  that  those  already  passed,  which  are  inconsistent  there- 
with are  repealed,  prohibits  all  future  action  under  this  statute.  It  re- 
pealed and  strikes  with  nullity  the  Act  of  1873,  and  the  question  of  the 
necessity  of  this  public  road  rests,  now,  with  the  police  jury,  where  it 
rightfully  belonged  at  the  time  of  the  passage  of  that  Act."  In  support 
of  his  view  on  this  subject  he  cites  and  relies  upon  our  opinion  in  35 
Ann.  537,  Stjtte  ex  rel.  Gras  vs.  Auditor. 

He  virtually  sustains  the  defendant's  fourth  and  fifth  grounds  of  ex- 
ception, and  for  that  reason  dismisses  plaintiffs'  suit. 

These  are  the  only  ones  of  anj*^  serious  import,  or  involving  serious 
discussion ;  for,  if  the  Act  of  1873,  is  unconstitutional,  there  is  an  end 
of  the  controversy,  and  if  it  is  constitutional,  plaintiffs'  petition  pro- 
pounds a  cause  of  action ;  and,  it  would  seem  to  be  manifest,  that  if 
plaintiffs  have  a  remedy  by  way  of  mandumm,  they  have  one  by  an  or- 
dinary action  like  this.  We  fail  to  see  why  a  jury  cannot  try  tlus  case ; 
plaintiffs  have  demanded  a  trial  by  jury,  and,  if  objection  is  urged  at 
all,  it  must,  of  necessity,  be  urged  by  defendant, — and  such  action 
would  be  at  variance  with  its  theory. 

III. 

Act  103  of  1873,  is  a  special,  or  local  law,  it  is  true,  but  no  argument 
is  made,  nor  contention  either,  that  the  Legislature  of  that  period  had 
not  the  constitutional  power  to  pass  it,  at  the  date  of  its  enactment,  on 
June  3d,  1873  ^  and  we  do  not  appreciate  the  contention  that  same  be- 
came unconstitutional  by  the  adoption  of  the  Constitution  of  1879. 
Constitutional  provisions,  like  legislative  enactments,  must  operate  pro«- 
pectivehj,  and  not  ret rospecti rely. 

The  provisions  of  Article  46  of  the  Constitution,  in  terms  refer  to  the 
future  action  of  the  General  Assembly.     It  says  : 

"  The  General  Assembly  shall  not  pass  any  local  or  special  law,"  etc. 
This  language  was  certiiinly  intended  to  apply  to  the  laws  which  might 
be  thereafter  enact^ul,  and  not  to  those  already  in  existence. 

We  do  not  regard  the  Act  of  1873  as  being  iiicomistent  with  the  pro- 
visions of  Article  46,  in  the  sense  of  Article  258  of  the  Constitution. 
Such  an  interpretation  would  give  a  retrospective  effect  to  that  instru- 
ment.    Giving  effect  to  that  act,  we  think  the  Legislature  had  the  un- 
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doubtod  nglit  U)  enact  the  law.  To  hold  otherwise  would  be  to  hold 
that  the  creature  is  more  powerful  than  its  creator  5  or  t^  say  tliat  the 
Legislature  which  conferred  certain  powers  on  the  police  juries  of  the 
entire  State  could  not  amend  or  alter  those  applicable  to  one,  without 
altering  or  abolishing  the  entire  scheme. 

The  statute  simply  says,  "that  it  shall  be  the  duty  of  the  police  jury 
*  *  to  locate,  make,  and  open  for  travel,  a  new  public  road."  It  does 
not  contemplate  the  ejrproprMiion  of  private  property  and  payment  for 
an  expensive  public  highway;  but  merely  the  condemnation  of  the 
front  lands  of  the  riparian  proprietors  on  a  navigable  watercourse,  to  a 
public  use  and  public  servitude,  and  at  the /> roper  expense  of  the  parish. 
This  is  only  an  enabling  law,  and  strictly  within  the  competencj^  of  the 
Legislature. 

A  public  road  is  declared  by  the  Code  to  be  a  public  servitude,  and 
the  public  has  a  right  of  way  on  the  banks  of  navigable  streams  of  this 
State.  R.  C.  C.  6H5.  Heirs  of  Leonard  vs.  City  of  Baton  Rouge,  39 
Ann.  278. 

The  judgment  appealed  from  is  erroneous.  It  is,  therefore,  ordered 
and  decreed  that  the  judgment  appealed  from  be  reversed,  and  that  the 
cause  be  remanded  for  further  proceedings  according  to  law  and  the 
views  herein  expressed,  and  that  the  defendant  and  appellee  pay  cost 
of  appeal,  those  in  the  lower  court  to  await  final  judgment  therein. 

Ox  Application  for  REHEARiNCt. 

Fenner,  J.  This  application  assigns  to  our  decision  in  this  case  a 
much  broader  meaning  and  effect  than  it  involves  under  a  proper  con- 
struction of  its  terms. 

We  have  simply  reversed  the  judgment  maintaining  exceptions  going 
to  the  entire  dismissal  of  action,  and  have  remanded  the  case  to  be  pro- 
proceeded  with  according  to  law. 

This  does  not  mean  a  determination  that  the  Act  103  of  1873  is  con- 
stitutional in  all  its  provisions,  or  that  the  plaintiffs  are  entitled  to  the 
ichole  relief  asked  by  them. 

The  petition  alleges  "  that  the  Teche  is  a  navigable  stream  bordered 
by  alluvial  lands,  and  its  banks  and  shores  owe  a  servitude  to  the  pubUc 
for  roads  and  levees,"  and  that  ^*  the  proprietors  on  tlie  east  side  of  the 
bayou  along  its  whole  course  in  the  parish  of  St.  Mary  fence  up  and 
close  at  will  roads  and  pathways  over  which  the  public  have  travelled." 

This  suggests  a  particular  right  and  a  particidar  relief  to  which  plain- 
tiffs may  be  entitled  under  the  Act,  and  which  would  certainly  not  en- 
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counter  the  grave  consequences  suggested  in  counseFs  brief,  nor  any 
constitutional  objection. 

As  to  such  acts  it  is  held  that  they  must  be  executed  in  so  far  as  they 
do  not  violate  constitutional  rights  and  restrained  in  so  far  as  they  do. 
In  re  Douglas,  41  Ann. 

We  have  simply  remanded  the  case  to  be  tried  on  the  merits,  and 
after  decision  thereon,  if  appealed  to,  we  will  determine  the  extent  to 
which  the  act  is  valid  and  the  measure  of  the  relief  to  which  plaintiffs 
are  entitled, 

Relieairing  refused. 


41    711 
No.   1,323.  46    844' 
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Notwithstanding  the  proof  should  show  that  a  married  woman  signed  an  act  of  sale  of  her  .^}    TH 
paraphernal  projiei'ty  at  the  instance  of.  and  through  coerc*ion  exercised  by  her  husband, ' 
anteceilent  to  the  sale,  yet,  if  she  subsequently  perform  acta  evincing  an  acquiescence 
therein,  she  will  be  thereby  concluded  and  debarred  from  asserting  the  nullity  of  the 
contract. 

The  code  I'ontains  no  prohibition  against  the  wife's  free  use  and  disposition  of  the  pro- 
ceeds of  a  sale  of  her  paraphernal  propeily,  and  it  specially  provides  that  if  her  husband 
should  receive  and  dispose  of  the  piweeds  of  such  sale,  the  wife  shall  have  a  tacit  mort- 
gage on  his  property. 


/^  PPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Coco,  J. 


A 


Thorpe  d'  Peterman  for  Plaintiff  and  Appellant: 

The  prohibition  of  the  code  against^a  married  woman  binding  herself  for  the  debts  of  her 
hnsban<l  or  of  the  community  is  one  affecting  the  public  onler  and  is  directed  against 
every  form  of  contract  by  which  such  illegal  purtxise  is  sought  to  be  consummated.  14 
Ann.  1«0;  12  R.  84;  12  Ann.  852;  1  Ann.  429:  33  Ann.  666-1039. 

"The  circumstance  of  the  wife  having  a  separate  advantage  in  the  contract  is  of  the 
esHence  of  tho  obligation  and  must  be  proved  by  other  evidence  than  pi-oof  of  her  having 
touched  the  mcmey."  She  cannot  be  bound  imlcss  the  ctmsideration  of  her  contract 
is  'shown  to  have  enuntd  to  her  separate  benefit  or  was  employed  for  her  separate  use 
in  something  which  the  husband  was  not  bound  to  furnish  her  with.  7  N.  S.  G4;  3  Ann. 
586-496.     4  Rob.  508 ;  29  Ann.  125. 

A  bale  by  a  marne<l  woman  of' all  her  parapliernal  propi^rty  for  a  ctnisideration  made 
up  wholly  or  in  part  of  a  past  indo1)tedueHs  for  goods  and  supplies  purporting  to  have  been 
purchased  by  her  during  the  existeiu-e  of  tlie  community  is  a  nullity.  34  Ann.  822. 
Where  a  married  woman  not  separateil  in  pi-operty  from  her  husband,  sells  all  her  para- 
phernal estate  consisting  of  valuable  plantations,  to  her  husband's  creditor  for  an  ex- 
pressed consideration  of  one-half  cash  and  one-half  not««s,  and  it  is  shown  that  the  cash 
was  never  paid  to  the  w^ife  but  wjw  credited  by  the  purchaser  on  the  debt  due  him  by  the 
husband  ;  and  that  the  husband  took  the  notes  and  with  them  settled  his  indebtedness  to 
third  persons,  the  wife  thereby  being  wholly  deprived  of  every  part  of  the  consideration, 
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the  Hal.'  ii*  a  iiuTt*  sfhenie  to  apprtipriat-e  the  wife's  i»rop«*rty  to  the  payin(«Dt-  of  the  has- 
baiid's  del>t.s  ami  will  Iw  net  aKfho.  2  Ann.  756 ;  5  Ann.  TiTI ;  34  Ann.  2H8-632. 
Cuntrai-t!«  of  the  wife  which  are  entire  and  have  an  entii-e  oonHideration,  and  which 
are  violative  of  flu*  provision.H  of  the  eode.  are  null  in  their  entirety, —  they  cannot 
he  valid  nn  to  a  part  of  the  eoimideration  and  void  aa  to  the  remainder.  I  Ann.  301;  23 
Ann,  439:  2X  Ann.  758. 

Undue  marital  Intliienee  in  the  execution  of  an  net  of  sale  Ih  sutticiently  shown  by  pnN>f 
that  the  wife  was  illiteratt*.  weak  niindiMl  fronj  infiuicy,  addicted  to  the  use  of  narcotic*^ 
and  had  been  for  >-eai-8  the  victim  of  a  dnuiken  husband's  tyi*anny,  curaes  and  violence 
and  Rtoo<1  in  drt'ad  of  him,  ami  that  he  was  pre-nent  when  the  bari^afn  to  sell  waa  made  and 
when  she  execut<>d  the  act  which  wa.n  .signed  in  his  presence  and  hearin«;  and  at  his  bid- 
ding.   34  Ann.  288. 


CUiUom  dr  (\ipi>el  and  K,  Baillio  for  DefiMiiliints  and  Appellees: 

1.  (xOo<l  faith  in  contracts  is  always  pr<umined,  aiul  the  court  will  l>eliev<*  the  parties  uuder^ 
stood  each  other.     13  L.  254 ;  23  Ann.  272. 

2.  Fraud  is  never  presuuuMl.    lien.,  p.  487,  No.  1,  and  cases  citwl. 

3.  Duress  or  violence  cannot  invalidate  a  contnw-t  as  to  a  thii-d  innocent  party  without  knowl- 
edge of  such  duivss  or  violence.  C.  ('.  1858  ;  14  Ann.  15.  Especially  where  there  was  an- 
other motive  for  making  the  contract.    C.  C.  1859 ;  27  Au'ii.  478. 

4.  AVhere  a  party  demands  the  rescissi<m  of  a  sale,  he  nuist,  as  a  condition  pi-ec^ideut.  return, 
or  offer  to  return,  the  considin-ation  he  has  received.  21  Ann.  425.  514,  4  La.  198;  19  L». 
283;  2R.  160;  6  R.  450. 

5.  Plaintiff  must  allege  every  fact  material  to  his  cast*.    Stan?  Decutis. 

6.  To  annul  a  sale  bei-ause  of  an  unlawful  assumpsit  of  the  wife,  the  assumpsit  must  be  spe- 
cially alleged. 

7.  Parties  cannot  avail  themselves  of  eviden«'e  clearly  admissible  under  the  pleadings 
to  prove  a  distinct  cause  of  action  not  alleged.    31  Ann.  862. 

8.  An  assumpsit  only  takes  place  where  there  is  a  pre-existing  debt. 

9.  A  verbal  ordiT  by  A  to  IJ  to  give  (,'  cre<lit,  is  an  original  contract  and  not  an  assumpsit. 


Tlie  opinion  of  the  (?onrt  was  delivered  by 

Watkins,  J.  The  object  of  this  suit  is  the  recovery  from  the  defend- 
ant, Goudchaux,  of  a  small  tract  of  land  situated  in  the  Parish  of  Avoy- 
elles. Plaintiff  alleges  that  it  is  part  of  her  separate  paraphernal  prop- 
erty and  estate,  and  the  sale  and  conveyance  of  which  to  the  said  defend- 
ant was  illegal  and  void,  for  two  reasons,  viz : 

1.  That  it  was  without  any  valid  and  free  consent  on  her  part,  her 
participation  therein  liaving  been  unwillingly  obtjiined  through  compul- 
sion and  threats  of  violence  exercised  by  her  husband. 

2.  That  no  part  of  the  price  or  consideration  wa«  paid  to  her,  or 
enured  to  her  benefit,  but  went  to  discharge  debts  of  her  husband. 

The  negative  of  these  two  prox^ositionsis  maintained  by  the  defendant. 
A  careful  examination  of  the  record  has  revealed  the  following  fact* 
substantially,  viz : 
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On  tlie  25tli  of  April,  1878,  tlie  plaintiff  executed  in  favor  of  the  de- 
fendant a  vente  d,  r6m4re  of  a  certain  tract  of  land  situated  in  the  Parish 
of  St.  Landry,  in  the  immediate  vicinity  of  the  land  in  suit,  in  which 
there  was  a  stipulation  that,  upon  the  payment  and  restitution  of  the 
price  of  $550  on  the  Ist  of  January,  1879,  she  might  exercise  the  right 
of  redemptiiui.  Finding  herself  in  a  situation  that  rendered  its  exercise 
exceedingly  impracticable,  the  former  act  was  annulled  on  the  11th  of 
December,  1878,  and  a  new  and  different  conveyance  executed  by  the 
plaintiff  to  said  defendant,  absolute  in  character,  for  the  stated  price  of 
^30()0,  of  the  land  in  suit,  as  well  Jis  that  situated  in  St.  Landry  parish. 

The  consideration  of  this  sale  was  stated  to  be  in  cash  to  the  extent 
of  $15(K),  and  a  like  sum,  on  tennis  of  credit  of  one,  two  and  three  years, 
for  which  Gondchaux  executed  three  notes  of  $500  each,  payable  to  the 
order  of  the  plaintiff.  There  was  $500  paid  down  on  the  day  of  sale,  in 
cun-ency,  and  the  remainder  was  represented  by  the  amount  of  $550 
specified  in  the  rente  a  remere,  and  the  amount  of  the  defendant's  store 
account  which  had  been  kept  in  the  name  of  A.  H.  P.  Walls,  the  plain- 
tiff's husband. 

At  their  respective  maturities  the  defendants  paid  the  three  notes 
to  the  holder  thereof,  same  having  been  duly  endorsed  by  the  plaintiff 
with  the  authorization  of  her  husband.  Within  a  few  months  after  this 
sjile,  Walls  and  his  wife  and  children  removed  permanently  to  the  State 
of  Kansas,  where  he  deserted  her  soon  after,  and  the  plaintiff  and  her 
children  were  thrown  upon  the  charities  of  her  relations  and  the  Free 
Masons,  by  whom  she  was  supplied  with  means  to  return  to  Louisiana 
again,  where  she  has  ever  since  lived,  in  penury  and  want. 

I. 

A  careful  scrutiny  of  all  the  evidence  has  satisfied  us  that  there  was 
no  such  force  or  coercion  employed  as  to  vitiate  the  contract  of  sale. 
The  plaintiff  and  one  of  her  witnesses  testify  to  the  effect  that  her  hus- 
band was  a  drinking  man,  and,  when  under  the  influence  of  alcohol,  was 
cjuite  abusive  and  insulting  to  the  former.  And  they  stoutly  maintain 
that,  on  the  day  of  the  sale,  she  was  threatened  with  violence,  if  she  did 
not  sign  the  act  of  sale. 

Per  vontnty  the  defendant  and  one  of  his  witnesses  swear  that  the 
plaintiff  solicitt^d  him  to  purchase  the  property,  and  called  upon  him, 
and  interviewed  him  on  that  subject.  The  notary,  and  at  least  one  wit- 
ness state  that  the  plaintiff  accepted  the  $500,  in  cash,  paid  at  the  tinu' 
the  act  was  executed,  and  received  the  notes. 

It  is  in  proof  that  she  endorsed  the  notes  in  blank,  and  thus  made 
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them  payable  to  hearer.  Tliese  occurrences  liappened  on  the  day  subse- 
quent to  plaintiffs  interview  with  tlie  defendant  and  at  a  time  when  no 
force  was  employed  to  superinduce  them. 

There  was  one  witness  who  testified  that  he  was  personally  and  well 
ac([uainted  with  the  plaintiff  and  her  husband,  and  said :  *^  From  what 
I  know  of  them  I  do  not  think  that  Mrs.  Walls  could  have  been  coerced 
by  her  husband  in  doing  any  act  she  did  not  want  to  do.  I  considered 
her  the  controlling  power  of  the  partnership.  I  mean  by  this  last 
remark  to  say  thai  she  vouUl  and  did  control  WoUm^  and  that  Walls  could 
not  control  her.'''' 

This  witness,  Wm.  M.  Ewell,  seems  to  have  been  a  wholly  disinter- 
ested person  in  all  these  transactions.  His  testimony  is  supported 
by  like  sttitements  made  by  other  witliesses. 

Taken  all  in  all,  the  proof  is  clear  that  the  sale  was  freely  and  volun- 
t^n-ily  made  on  the  part  of  the  plaintiff,  or  if  it  was  not,  that  her  acts  of 
acquiescence  in  it,  and  acceptance  of  its  fruits,  are  quite  sufficient 
to  debar  her  from  making  claim  for  its  annulment  on  that  score. 

IT. 

It  must  be  borne  in  mind,  in  considering  the  second  ground- of  nullity 
charged  against  the  sale  under  consideration,  that  this  suit  only  has  for 
object  the  recovery  of  the  tract  of  land  situated  in  the  Parish  of  Avoy- 
elles j  and,  that  if  the  act  of  sale  in  question  be  annulled  for  the  causes, 
or  either  of  the  causes  assigned,  the  vente  a  rhnere  of  the  tract  of  land 
situated  in  St.  Landry  parish  would  of  necessity  revive  and  remain  uu- 
disburbed,  as  it  is  the  act  assaulted  which  annuls  that  contract,  and  it* 
revocation  would,  of  course,  revive  it,  as  there  is  no  attack  made  upon 
it  in  the  plaintiff's  petition. 

This  rente  a  remere  has  the  corresponding  effect  of  validating  the  con- 
sideration to  the  extent  of  }?550,  tlie  amount  of  the  price,  or  considera- 
tion therein  specified. 

As  before  shown,  there  was  .*''>00  paid  down  in  cash  on  the  day  of 
sale,  and  thc^  three  purchase  notes  of  .1C>0()  each  were  executed  by  the  de- 
fendant, payable  to  the  order  of  the  plaintiff,  and  they  were  delivered 
to  the  plaintiff*  on  the  day  of  sale;  and  her  further  and  su-bsequent  act  of 
endorsement  of  them  was  necessary  in  order  to  enable  an^'  third  pers*m 
to  collect  them. 

When  these  notes  came  to  their  resj)ective  maturities,  they  were  paid 
by  (ioudchaux. 

Thus  it  is  obvious  that  $2550  of  the  consideraticm  for  this  sale  was  re- 
ceived, and  safely  reached  the  destination  the  plaintiff  intended.    With 
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regard  to  the  reiuaiuirig  $450  of  the  price,  Goiidchaux  sa^'S  he  retained  it 
in  liis  Imnds,  at  the  express  instance  and  request  of  tlie  plaintiif, 
and  that  same  was  expended  as  she  directed  and  upon  her  orders.  He 
says  Mr.  Walls  was  a  wholly  impecunious  person  and  without  means,  or 
credit,  and  Mrs.  Walls  gave  him  instructions  to  let  liim  have  w^hat 
he  wantt^d. 

There  was  an  account  on  defendant's  books  in  the  name  of  the  hus- 
band, wiiich  had  been  running  for  years,  and  wiiich  had  been  annually 
increased  by  debts,  and  correspondingly  reduced  by  sundry  credits, 
until  the  25th  of  April,  1878  —  the  date  on  which  the  rente  a  r^mere  was 
.  executed  —  when  the  books  disclosed  a  debit  balance  of  $200  against 
him.  It  is  at  this  date  the  account  of  Walls  was  closed,  and  the  deal- 
ings of  defendant  with  the  plaintiff  ccmimenced.  He  explains  that 
it  was  thought  to  be  more  convenient  that  the  account  on  the  books 
should  be  continued  as  it  was,  and  withont  change,  and  so  it  was  done, 
and  all  purchases  thereafter  made  in  his  store  were  on  the  plaintiff's  ac- 
count, though  they  appear  on  her  husband's  account,  just  as  before. 
While  this  explanation  does  not  appear  quite  satisfactory,  and  may 
be  open  to  doubt,  and  regarded  as  an  expedient  resorted  to  for  the  pur- 
lM)se  of  giving  the  appearance  of  fairness  and  legality  to  a  reprobated 
transaction,  yet  we  are  not  prepared  to  say  that  it  comes  within  the  pro- 
hibition of  the  Civil  Code. 

It  provides  that  "  the  wife,  whether  separated  in  property  by  contract 
or  judgment,  or  not  separated,  cannot,  except  by  and  with  the  authori- 
zation of  the  husband,  and  in  default  of  the  husband,  with  that  of  the 
judge,  alienate  her  immovable  effects  of  whatever  nature  they  may  be, 
except  in  cases  where  the  alienation  of  the  dotal  immovable  is  per-* 
mitted."    R.  C.  C.  2397. 

"  The  wife,  whether  separated  in  property  by  contract  or  judgment, 
or  not  separated,  cannot  bind  herself  for  her  husb^ind,  nor  conjointly 
with  him,  for  debts  contracted  by  him,  before  or  during  maiTiage."  R. 
C.  C.  2398. 

These  articles  have  given  rise  to  much  discussion  by  commentators, 
and  jurists,  i-esulting  in  quite  a  contrariety  of  opinion  as  to  their  true 
import  in  respect  to  a  wife's  alienation  of  her  paraphernal  property. 

The  decisions  of  this  court  have  been,  in  some  cases,  pushed  to  the 
(ixtremity  of  announcing  that  the  two  articles  quoted,  constituting,  as 
tliey  do,  a  separate  chapter  in  the  code,  which  is  entitled  "  Of  the  lei/e^fi 
incapacity  to  alienate  her  immovables^  or  bind  herself  for  her  husband,^^  the 
provisions  of  either  may  be  considered  as  interpreting  the  other,  and  the 
prohibition  contained  in  one  as  exercising  control,  in  some  sort,  over 
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the  otlrer.  Hence  it  has  been  said  tliat  the  provisioDS  of  the  latter 
article,  which  declare  that  "  the  wife  ♦  *  cannot  bind  herself  for 
her  husband,  nor  conjointly  with  him,  for  debts  contracted  by  him"  ap- 
ply to  the  «alienation  of  a  wife's  paraphernal  immovables,  and  prohibits 
her  from  receiving?  in  partial  payment  of  the  purchase  price,  an  indebt- 
edness of  her  husband  to  the  vendee.     R.  C.  C.  2398. 

With  due  deference  to  the  decisions  on  this  subject,  we  cannot  sub- 
scribe to  that  theory. 

Article  2307  sinipl5'  provides  that  the  *'  wife  *  *  *  cannot,  except 
by  and  with  the  authorization  of  the  husband,  and  in  default  of  the  hus- 
band, with  that  of  the  judge.,  alienate  her  immovable  effects,  of  what- 
ever nature  they  m«ay  be,"  etc. 

Nothing  is  said  in  regard  to  the  consideration  for  this  sale,  nor  as 
to  the  destination  of  the  proceeds.  There  is  no  prohibition  contained  in 
this  article  in  this  particular.  The  next  one  refers  solely  and  alone  to 
obligations  the  wife  is  forbidden  to  contract.  The  two  are  entirely  inde- 
pendent, one  of  the  other,  notwithstiinding  they  embrace  kindred  sub- 
jects 5  and  neither  exercises  any  control  over  the  other. 

After  nuiking  a  careful  examination  of  the  whole  jurisprudence,  wc 
lind  no  decision  which  so  tersely  exi)res8e8  our  views  on  this  question  as 
that  in  Courtney  vs.  Davidson,  6  Ann.  455.     It  is  as  follows,  viz: 

*'  But  the  code  does  not  restrain  her,  with  the  authority  of  her 
husband,  from  alienating  her  paraphernal  property  ;  and  when  dispossd 
of,  imposes  no  restriction  upon  her  use  of  the  proceeds,  more  than 
of  any  other  money  l)elonging  to  her.  The  courts,  therefore,  can  impose 
none :  and  perhaps,  the  freedom  of  trade,  good  faith,  and  the  true  in- 
terests of  society  render  it  desirable  that  none  should  be  imposed.  It 
seems  to  be  opposed  to  the  real  welfare  of  families  that  tlie  hus- 
band should  be  involved  in,  and  harassed  with  honest  debts,  contracted, 
perhaps,  in  efforts  to  improve  the  condition  of  his  family,  with  a  wife 
rich  in  money,  but  rendered  incapable,  by  law,  of  relieving  hiiu." 

Applying  that  principle  to  the  facts  of  this  case,  and  we  can  see 
neither  good  legal  objecti<m  or  imi)ropriety  in  the  plaintiff  leaving 
a  i)art  of  the  jnirchase  price  in  the  custody  and  possession  of  the  pur- 
chaser of  her  parai)hernal  projierty,  who  was  merchant,  on  the  faith  of 
which  she  might  draw  subsistance  for  lierself  and  family,  subsequently. 

Especially  is  this  true  "if  all  the  property  of  the  wife  be  paraphernal 
and  she  have  reserved  to  herself  the  administration  of  it,"  for,  in  this 
instance,  says  the  code,  *^  she  ought  to  bear  a  proportion  of  the  marriage 
charges,  equal,  if  need  be,  to  one-half  her  income."    R.  C.  C.  2389. 

But  the  code  is  even  more  explicit,  for  it  says  in  express  tt^mis  that 
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"  the  wife  may  allciiati'  her  paraphernal  property  with  the  autliorizatioii 
of  the  husband  j  •  •  ♦  *  ♦  but  should  it  be  proved  that  the 
husband  ha«  received  the  amount  of  the  paraphernal  property  thus 
alienated  by  his  wife,  or  otherwise  disposed  of  the  same  for  his  indivi- 
dual interest,  th<;  wife  shall  have  a  legal  mortgage  on  all  the  propeity  of 
her  husband  for  the  reimbursement  of  the  same."    K.  C.  C.  2390.    . 

We  are  of  the  opinion  that  the  second  ground  of  plaintiff's  charge 
against  her  sale  to  tlie  defendant,  must  share  the  same  fate  of  her  first 
one.  The  defendant's  title  is  valid,  and  the  jndge  a  quo  correctly  upheld 
and  sustained  it. 

Judgment  affirmed. 


No.  1,;J30. 
Myrtilla  Welsh  vs.  C.  D.  Wklsii,  Administrator. 

The  honieMt«*ad  Hiini  of  $1,000  allowed  the  widow  and  minor  <Oiildreii  of  a  dtHcaned  xx^rsoii, 
iniwt  be  )>aid  to  the  widow  without  i-equiring  Hecurity  frtnn  her.  wlieii  Ihei-e  an»  no  luiiioi* 
children  of  a  ]>revionH  ninrriu^e  to  whom  the  anioiiiit  will  ;;o  after  the  tennination  of  the 
iiHufriict  of  said  sum. 

APPEAL  from  the  Fourteenth  Distiict  (*ourt,  Parish  of  Calcasieu. 
Ji*ee(1,  J. 


-1.  7?.  Mifeheil  f<n'  Plaintiff  and  Appellant. 


Ceorge  IL  Welh  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

M<Enery,  J.  Henry  Welsli  died  in  tlie  parish  of  ('alcasieu  in  18S(i, 
leaving  his  surviving  widow,  the  appellant,  in  necessitous  circum- 
stances. There  was  no  issue  of  the  maiTiage.  By  his  first  nuin*iage  he 
left  two  children,  both  of  whom  were  majors.  C.  I).  Welsh,  his  son  by 
the  first  marriage,  administ'ered  his  father's  succession.  The  adminis- 
trator filed  his  account  of  the  administration  and  placed  the  necessitous 
widow  on  his  tableaux  as  a  creditor  for  the  sura  of  il,(JOO,  less  a  credit  of 
♦98.  The  usufruct  of  tlie  $1,000  due  the  widow  is  conceded,  but  the  ad- 
ministrator refused  to  pay  over  the  amount  to  her  without  her  giving 
security  for  the  amount.  On  the  trial  of  the  opposition  to  the  account,  in 
which  the  opponent,  the  widow  Welsh,  claimed  said  amount  without 
f^ving  security,  the  opposition  was  dismissed.  From  this  judgment  she 
has  appealed. 
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The  only  question  in  this  case  is  does  tlie  widow  come  within  any 
exception  which  relieves  her  from  giving  security  ? 

The  children  who  are  of  age  by  the  fonner  marriage  have  no  interest 
in  this  controversy. 

The  act  of  March  17th,  1852,  entitled  "  an  act  to  provide  a  homestead 
for  the  widow  and  children  of  deceased  persons,"  which  has  become 
Section  2885  R.  S.,  intended  to  provide  for  the  widow  and  minor 
children  of  a  deceased  person  left  in  necessitous  circumstances.  It  was 
to  be  paid  in  preference  to  all  other  debts  except  the  vendors  privilege 
and  the  expense  of  selling  the  property.  It  was  a  sum  taken  from  the 
succession  and  bestowed  as  a  bounty  upon  the  widow  and  the  minor 
children. 

The  act  says  nothing  about  the  giving  of  security  by  the  widow,  but 
it  has  been  decided  that  the  usufruct  created  by  the  act  must  conform  to 
the  laws  in  pari  mnteria.  Sue.  of  Ta«sin,  12  Ann.  885 ;  Andrew  Cowen 
vs.  Cessaire  Bourg,  16  Ann.  615. 

If  the  widow  Welsh  was  the  mother  of  a  minor  child  issue  of  her 
marriage  with  her  deceased  husband,  in  accordance  with  Act  560  of  the 
Revised  Statutes,  she  w^ould  be  dispensed  with  giving  security. 

The  Act  of  March  17th,  1852,  gave  the  widow  the  usufruct  only,  as 
the  amount  was  intended  for  the  joint  benefit  of  the  widow  and  tlie 
minor  children. 

In  the  cases  reported  in  12  Ann.  886,  and  16  Ann.  615,  there  were 
minor  children  of  the  deceased  by  a  former  marriage  to  whom  the 
amount  bestowed  by  the  act  would  go  after  the  termination  of  the 
usufruct  enjoyed  by  the  widow.  As  the  widow  was  not  the  mother  of 
the  minor  children  she  was  not  dispensed  by  Art.  560  of  the  Revised 
Code  fiom  giving  security  for  the  usufruct  of  the  money. 

In  the  Sue.  of  Tassin,  12  Ann.  886,  the  court  said,  "the  general  rule 
is  that  usufructuaries  must  give  security.  The  burden  is  on  the  oppo- 
nent to  show  that  she  falls  within  some  exception  to  the  rule." 

In  the  instant  case  the  opponent  has  brought  herself  within  the  ex- 
ception. The  object  in  giving  security  is  to  preserve  and  secure  the 
money  for  the  person  or  persons  to  whom  it  descends  after  the  termina- 
tion of  the  usufruct.  There  were  no  minor  cliildren  by  a  previous  niar- 
riage  to  whom  the  money  will  descend  after  the  usufruct  ceases.  It  can 
not  go  to  the  major  children  of  the  deceased,  because  it  doe«  not  again 
return  to  the  succession  of  the  deceased.  The  money  has  been  taken 
from  and  separated  from  the  succession  and  bestowed  upon  the  widow 
and  the  minor  children.  It  belongs  to  them — the  usufruct  to  the  widow 
— and  the  ownershii)  to  the  minors.    In  the  instant  case  there  is  no  one 
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to  "Whom  the  money  descends,  and  as  the  law,  in  its  humane  provisions, 
intended  to  provide  for  the  destitute  out  of  tlie  fund  of  the  succession, 
it  is  not  unreasonable  to  interpret  it  to  mean  that  when  it  provided  for 
the  widow  and  the  minor,  that  its  intention  w^as  that  in  tlie  absence  of 
minors  it  should  go  to  the  widow  to  enjoy  the  whole  amount.  But  m 
there  is  no  one  to  whom  the  amount  descends,  it  would  be  an  idle  thing 
for  the  widow  to  give  security  for  its  return  to  an  imaginary  claimant 
who  can  never  appear. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  reversed,  and  it  is  now  ordered  that  the 
administrator  of  the  succession  of  Welsh  pay  to  the  widow,  Jlyrtilla 
Welsh,  the  sum  of  $902,  balance  due  her  as  a  widow  in  neccesitous  cir- 
cumstances, and  that  she  be  dispensed  from  giving  security  for  said 
amount,  and  that  the  succession  of  Welsh  pay  costs  in  both  courts. 


No.  I,3a4. 
Francis  M.  Lampton  vs.  State  National  Bank  et  al. 

An  anienfle<l  answer  wbich  does  not  change  the  issues  presented  in  the  original  answer, 

should  be  allowed  to  be  filed. 
C^ontinned  possession  of  the  property  by  the  vendor,  the  absence  of  the  payment  of  any  price 

for  the  same,  the  relationship  between  the  vendor  and  vendee,  the  record  in  the  suit  in 

which  execntion  issued  where  the  property  was  seized  in  the  possession  of  the  vendor. 

are  material  and  important  facts  to  prove  a  simulated  sale. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Co(^),  J. 


Thorp  cf-  Peiennan  for  Plaintiff  and  Appellee. 


William  Hall  and  Joffrion  di  Bordelon  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  It  will  be  unnecessary  to  decide  the  various  issues 
raised  in  this  case  further  than  t^  give  our  reasons  for  remanding  the 
same. 

The  defendant  hank  was  a  judgment  creditor  of  Mrs.  Addie  L.  Cason. 
Execution  issued  on  this  judgment,  and  certain  immovable  property 
whicTi  it  is  alleged  was  in  the  possession  of  Mrs.  Cason  was  seized  under 
the  fi.  fa.  and  advertised  to  be  sold.    Francis  M.  Lampton  sued  out  an 
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injuuction  restraining  tlie  execution  of  the  writ.  In  his  petition  he  al- 
leges ownership  of  the  property  by  purchase  from" -Mrs.  Cason.  Redoes 
not  allege  in  his  petition  that  it  had  been  delivered  to  hlni,  or  tlmt  he 
was  ever  in  possession  of  the  immovable  property. 

The  defendant  filed  an  answer  denying  all  and  singular  the  allegji- 
tions  of  the  petition ^  and  further  alleged  that  the  sale  to  Lampton  was 
simulated ;  that  Lampton  is  the  brother  of  Mrs.  Cason,  and  the  pre- 
tended sale  was  entered  into  between  said  parties  to  the  same  for  tlie 
fraudulent  purpose  of  defeating  plaintiff  in  execution  in  the  case  of  the 
Bank  vs.  Mrs.  Cason  j  that  said  pretended  transfer  was  not  accompanied 
by  the  delivery  of  the  property,  and  no  price  was  paid  for  the  same,  and 
that  Mrs.  Cason,  the  vendor,  had  remained  in  continuous  possession  of 
said  property  since  the  sjiid  simulated  sale,  and  that  she  is  still  in 
possession  of  the  same. 

On  the  morning  of  the  day  set  for  the  trial  defendant  offered  to  file 
an  amended  answer  in  which  it  was  alleged,  after  adopting  tlie  allega- 
tions in  the  original  answer,  that  the  sale  to  Lampton  was  an  injury  to 
respondent  and  intended  to  defeat  the  collection  of  his  judgment,  and 
that  Mrs.  Cason,  to  the  knowledge  of  Lampton,  was  insolvent.  The 
amended  answer  was  objected  to  by  plaintiff  on  the  ground  that  it 
changed  the  issues  raised  in  the  original  answer. 

The  refusal  of  the  district  judge  to  allow  the  amended  answer  filed 
for  this  reason  was  an  error.  The  allegations  in  it  are  substantially 
covered  in  the  original  answer. 

The  sale  was  alleged  to  be  a  fraudulent  simulation,  and  any  fact  bear- 
ing upon  this  allegation  is  admissible. 

On  the  trial  plaintiff  offered  in  evidence  the^./a.  and  return  thereon, 
instructions  of  defendant's  counsel  to  the  sheriff,  the  act  of  sal^* 
and  proof  of  damages.  No  evidence  was  offered  as  to  the  possession  of 
said  property  by  Mrs.  Cason  or  Lampton. 

In  rebuttal  defendant  offered  evidence  under  admission  that  if  J.  ^V. 
Oden,  an  absent  witness  was  present,  he  would  swear  that  Mrs.  Cason 
had  remained  and  continued  in  possession  of  sjiid  property  since  the 
sale,  and  he  offered  to  prove  by  one  of  the  subscribing  witnesses  to  the 
sfile  that  no  monej'  was  paid  at  the  time  of  the  sale.  He  also  offered  to 
prove  by  Bentley,  agent  and  attorney  in  fact  of  Lampton  in  the  act  of 
sale  to  him  from  Mrs.  Cason,  that  as  such  agent  and  attorney  in  fVicthe 
received  no  consideration  of  any  kind  for  said  sale.  Defendant  oflfered 
to  prove  by  Geo.  E.  Phares  that  Mrs,  Cason  had  remained  in  continuons 
possession  of  the  property  and  had  no  other.  And  the  defendant  al«> 
t>ffered   to   prove  by  Mrs.  Addie  Cason,   the  vendor,   that  there  wa.* 
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uo  inouey  paid  to  her  at  the  time  of  tlie  sale^  that  Lauipton  is  her 
brother,  and  thaf  fehe  has  no  other  proi)erty  and  has  remained  in 
continuous  possession  of  the  same  property  transferred  to  her  brrother 
since  tlie  sale.  Tlie  record  in  tlie  suit  of  the  State  National  Bank 
vs.  Addie  L.  Cason  was  offered  in  evidence  by  plaintiff  and  rejected. 

IMlls  of  exception  were  reserved  to  the  ruling  of  tlie  district  judge 
rejecting  all  of  this  testimony,  on  the  gi'ound  that  the  evidence  was  not 
admissible  under  the  pleadings  and  was  irrelevant.  It  would  be 
difficult  to  assign  any  reason  for  its  irrelevancy.  Under  the  allegations 
in  the  answer,  of  a  fraudulent  simulation  entered  into  by  the  judgment 
debtor  and  the  vendee  of  the  property  for  the  purpose  of  defeating  the 
judgment  creditor,  continued  possession  of  the  property  by  the  vendor, 
the  absence  of  the  payment  of  any  price  for  the  same,  the  judgment  in 
tlie  suit  in  which  the  fi,  fa,  issued,  are  material  and  importaint  facts 
to  show  that  the  property  never  passed  from  the  vendor  to  the  vendee. 
There  was  error  in  rejecting  this  testimony. 

It  is  ordered  that  the  judgment  appealed  from  be  reversed  and 
the  case  remanded,  to  be  proceeded  with  according  to  law  and  in  accord- 
ance with  the  views  herein  expressed,  the  appellee  to  pay  costs  of 
appeal. 


No.  1,345. 
Jacques  A.  Boyer  vs.  Volcey  Amet,  Wife,  Etc. 

The  neglect  or  failure  of  the  vendee  to  record  his  title  does  not  release  the  vendor  of  his  obli- 
gation of  warranty. 

The  iaeX  that  the  purt-haser  was  aware  of  the  defect  of  his  vendor's  title  does  not  affect  his 
riffht  to  recover  the  purchase  price  when  evicted. 

The  fact  that  the  purchaser  buys  the  property  at  the  sale  by  which  he  is  evicted  does 
not  affect  his  i-ight  to  recover  his  purchase  price  paid  to  his  original  vendor. 

He  dm's  not,  thei-eby,  complete  his  defective  title,  but  he  acquires  one  entirely  new  and 
different. 

In  case  of  eviction  the  warrantor  must  restore  the  purchase  price  to  his  vendee,  i^ithout  refer- 
ence to  the  enhanced  or  depreciated  value  of  the  property  at  the  date  of  the  eviction. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Coco  J  J. 
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Thorpe  &  Peterman  for  Plaintiff  and  Appellee : 

A  private  writing  containing  neither  description  nor  price,  and  being  coupled  with  condi' 
tions  to  be  performed,  is  not,  as  to  others  than  the  pretended  vendor  and  vendee,  a  trans- 
fer of  immovable  property.  10  Ann.  613 ;  37  Ann.  751 ;  R.  C.  C.  Art.  1764,  Sec.  1 ;  21  Ann. 
196;  23  Ann.  609;  24  Ann.  80;  27  Ann.  529;  13  Ann.  361;  28  Ann.  725;  30  Ann.  1117  ;  34 
Ann.  677 ;  5  South.  Rop.  58. 
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2.  A  purchaser  with  express  stipulation  of  -warTanty,  C4iii  upon  eviction  recover  from 
his  vendor,  though  at  the  time  of  buying  he  was  aware  that  liis  title  was  imiwrfect  or  that 
the  thing  sold  belonged  to  another.    13  Ann.  381  ;  3  Ann.  326 ;  7  Ann.  268 ;  34  Ann.  64H. 

3.  One  evicted  by  mortgagee  under  an  adverse  title  having  an  origin  pri^r  to  tlu-  sale  i.s  not 
debarred  by  Art.  2502,  R.  C.  C,  from  relief  against  his  vendor,  though  the  mortgage  be 
subsetpient  to  the  sale.    9  Ann.  298. 

4.  In  eviction  the  measure  of  damages  is  the  piice  paid  to  the  vendor.  R.  C.  C.  Arts.  2riOr». 
2506;  6  Ann.  297  ;  7  Ann.  268 ;  10  Ann.  137,  260 ;  14  Ann.  722. 

5.  Legal  eviction  does  not  require  bodily  disposHCssion  ;  it  takes  ])]ace  though  ])OHseHHHion 
continue,  if  it  be  under  another  nght  adverse  U)  that  of  the  vendor.  1  It.  3(r2 ;  9  R.  283;  3 
Ann.  328 ;  14  Ann.  716;  15  Ann.  514. 


A.  B,  Ir\4>n  and  Cullom  &  Cappel  for  Defendant  and  Appellant: 

AVhen  the  title  to  property  sold  at  suci^ession  sale  is  cancelled  by  agreement,  and  the  prop- 
erty is  recede<l  to  the  estates  it  is  the  duty  of  the  a4lministrator  and  tutor  of  the  minor 
heirs  to  see  that  a  pro]>er  denl  is  executeil  and  n^corded. 

If  the  administrat4)r,  wlio  is'also  the  tutor,  fails  to  do  so,  he  is  responsible  to  the  heirs  for  any 
damage  that  may  follow  from  such  neglect. 

The  administrator  and  tutor  who,  in  such  a  case,  purchases  tht*  ceded  propertj-  from 
his  former  waitl,  cannot  complain  of  the  title  arising  from  tlie  rotr(»ccssion,  and  if  he  be 
evicted  by  reason  of  the  non-registrj-  of  the  retnu-ession,  he  can  not  hold  his  former  ward 
and  render  i*ed])onsible  for  his  eviction. 

The  claim  under  which  plaintiff  was  evicted  did  not  exist  at  the  time,  nor  until  long  after  the 
sale  by  defendant  to  him.  The  warranty  of  defendant  did  not  cover  any  claim  not 
in  existence  at  the  time  of  sale,  and  she  is  therefore  imt  responsilde  to  phiintiff  for 
any  rightfl  arising  through  no  fault  or  fraud  of  hers  subsequent  to  the  sale,  and  is,  there- 
fore, not  responsible  to  plaintiff.  C.  C.  2502;  Marcade,  vol.  6,  p.  251 ;  Pothier  on  Sales 
p.  54. 

The  plalntifi'  received  from  defendant  the  same  title  which  he  as  the  administrator  and  tutor 
received  for  her.  He  must  be  wiganlecl  as  aware  <»f  the  status  of  her  title  and  as  a  party 
thereto,  and  he  cannot  complain  of  any  defect  therein,  which  may  have  result<ed  to  his 
iiyury. 


The  opinion  of  the  court  was  delivered  by 

Pocn#.,  J.  Defendant  appeals  from  a  judgment  which  condemned 
her  to  restore  t-o  plaintiff  the  sum  of  $3200  as  the  purchase  price  of  a 
tract  of  land  which  she  had  sold  to  him  in  Decem])er,  1885j  and  from 
which  he  liad  been  evicted  under  the  effect  of  a  judgment  rendered  by 
this  court  in  the  case  entitled  J.  A.  Boyer  vs.  L.  A.  Joffrion,  sheriff  et 
al.,  report<)d  in  the  Tliirty-eighth  Annual  Reports,  p.  657 ;  and  by  which 
she  was  also  condemned  to  refund  to  plaintiff  the  additional  sum 
of  $277  05  for  costs  and  other  expenses  incurred  by  him  in  said  litiga- 
tion, which  involved  the  validity  of  the  title  transferred  to  him  by 
defendant. 

The  substantial  facts  of  the  case  are  as  follows : 

The  property  involved  herein  originally  belonged  to  the  succession  of 
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defendant's  niotlier,  Palmyre  Boyer  Amet,  whicli  was  administered  by 
the  present  plaintiff.  At  a  succession  sale  thereof  the  propertj^  was  ad- 
judicated to  a  stranger  who  immediately  thereafter  sold  it  to  A.  L. 
Boyer,  a  brotlier  of  plaintiff,  an  uncle  of  defendant,  and  at  tliat  time 
tlie  tutor  of  one  of  the  nunor  children  of  the  deceased. 

Some  time  after  slie  became  of  age,  defendant  brought  suit  against  the 
two  Boyers,  involving  plaintiff's  administration  of  her  mother's  succes- 
sion, and  tlie  acts  of  tutorship  of  both  of  the  Boyers  as  co-tutors  of 
herself  and  minor  sister  and  brother. 

By  mutual  consent  their  differences  were  submitted  to  arbitration, 
and  the  litigation  was  thus  terminated. 

Now  it  appears  that  the  validity  of  A.  L.  Boyer's  purchase  of  the 
tract  of  land  in  question  had  also  been  involved,  and  that  as  part  of  the 
adjustment  of  the  differences  then  existing  between  the  parties,  Boyer 
acknowledged  the  nullity  of  his  purchase,  and  agreed  to  retrocede  tlie 
X)roperty  tlius  acquired  by  him  to  the  heirs  of  the  succession. 

To  that  effect  the  act  of  submission  contained  the  following  declara- 
tion or  article : 

**That  A.  L.  Boyer  returns  to  the  said  heirs  the  thirty-seven  and 
a  half  acres  of  land  bought  by  him  in  1878,  and  that  the  said  sale  to  him 
is  hereby  annulled,  reserving  to  said  A.  L.  Boyer  aU  rights  he  had 
or  may  have  had  at  the  time  of  the  sale  of  said  land." 

This  occurred  in  November,  1881,  and  shortly  thereafter,  through  the 
death  of  her  brother  and  sister,  defendant  herein  became  the  sole  heir  of 
her  mother's  succession,  and  as  such  she  went  into  the  exclusive  posses- 
sion of  said  land. 

In  December,  1885,  she  sold  it,  with  full  warranty,  to  the  present 
plaintiff',  for  $3200  cash.  That  sale  was  immediately  recorded  in 
the  proper  office,  but  no  registry  was  made  of  the  retocession  of  A.  L. 
Boyer  to  the  heirs  of  Palmyre  Boyer  Amet,  defendant's  mother. 

In  May,  1886,  A.  L.  Boyer,  in  whose  name  the  property  yet  apparently 
stood  in  the  records,  mortgaged  it  to  a  third  party,  who  issued  executory 
process  on  his  mortgage  in  1888. 

His  proceedings  were  enjoined  by  Plaintiff  J.  A.  Boyer,  who  called  his 
vendor  in  warranty.    But  the  call  was  dismissed  on  exceptions. 

The  result  of  the  litigation  w^as  the  enforcement  of  the  mortgage 
granted  by  A.  L.  Boyer,  and  at  the  sheriff's  sale  thereunder  the  property 
was  adjudicated  to  J.  A.  Boyer,  the  present  plaintiff,  for  the  sum  of 
$1800. 

The  defense  presents  for  discussion  three  points  which  may  be  sum- 
marized as  follows : 
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1.  That  plaintiff  who  was,  at  the  time  of  the  retrocession  from  A.  L. 
Boyer  to  the  heirs  of  Mrs.  Amet,  the  administrator  of  the  succession, 
was  made  aware  of  the  nature  of  defendant's  title,  the  only  detect 
of  which  was  the  failure  of  registry,  which  it  was  his  duty  to  have 
recorded,  first  as  administrator,  and  next  as  purchaser. 

2.  That  plaintiff's  title  was  anterior  in  date  to  the  mortgage  granted 
by  A.  L.  Boyer,  and  that,  therefore,  he  cannot  recover  his  purchase 
price. 

3.  That  in  any  event  the  evicted  vendee  cannot  recover  more  than  the 
amount  paid  to  comidete  his  title. 

I. 

The  article  in  which  A.  L.  Boyer  acknowlegcd  the  nullity  of  his  title 
was  not  a  matter  between  himself  and  the  succession  or  its  administra- 
tor, but  it  grew  out  of  an  agreement  between  himself  and  the  heire 
directly,  in  a  litigation  instituted  by  the  defendant  herself,  who  was 
then  of  full  age  and  acting  in  her  own  right.  The  retrocession,  so  far  as 
it  wei\t,  was  not  to  the  succession  or  its  representative,  but  it  was  made 
for  ihe  benefit  of,  and  directly  to,  the  heirs  themselves,  who  thereunder 
were  placed  in  possession  without  the  intervention  or  assistance  of  the 
administrator.  The  adjustment  of  the  latter's  account  of  administra- 
tion was  the  subject-matter  of  other  and  different  stipulations  in  the  act 
of  submission,  and  was  effected  by  the  award  of  the  arbitrator.  Hence 
it  was  no  part  of  the  duty  of  the  admin  !strat<>r  to  see  to  the  registry  of 
the  retrocession,  or  to  attend  to  its  completion. 

A  decision  of  the  question  of  tlie  legal  eft'ect  of  A.  L.  Hoyer's  declai-a- 
tion,  hereinabove  quoted,  and  relied  on  by  defendant  as  a  retrocession  of 
the  property,  would  not  be  free  of  difficulty,  when  considered  in  connec- 
tion with  the  absence  therefrom  of  the  adjudicatee,  who  was  Boyer's 
vendor,  in  connection  with  the  fact,  that  it  contained  no  description 
of  the  lands  which  it  purported  to  reconvey  and  with  other  defects 
of  the  forms  required  in  an  act  to  be  translative  of  title.  But  fortunately 
the  pui'poses  of  this  cause  do  not  require  a  solution  of  these  difficulties. 

Conceding,  therefore,  that  the  declaration  operated  legally  as  a  retro- 
cession of  the  property,  and  effected  a  mutation  of  title,  the  sole  defect 
of  which  was  the  failure  of  a  i)roper  and  timely  inscription  so  as  to  give 
it  effect  as  to  third  i^arties,  the  ([U<?stion  now  recurs  whether  the  failure 
or  neglect  of  plaintiff  to  secure  an  inscription  of  this  act,  after  his  pur- 
cha^^e  in  1885,  can  dc^feat  his  right  to  recover  the  purchase  i)rice  as 
evicted  vendee. 

It  must  first  be  x)remised  that,  if  the  neglect  of  a  vendee  in  this  regard 
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can  be  treated  as  laches  on  his  part,  the  defendant  herself  has  much 
to  account  for,  as  it  appears  that  she  allowed  her  own  title  to  linger 
without  inscription  from  the  time  that  she  recovered  the  property, 
November,  1881,  until  she  sold  it  to  plaintiff,  in  December,  1885. 

But,  as  applicable  to  the  rights  of  an  evicted  vendee,  the  question  has 
l>een  settled  by  authority.  It  came  up  in  the  case  of  Clark  vs.  O'Neal, 
18  Ann.  381,  in  which  the  court  said  :  "  The  mere  fact  that  the  vendee 
had  neglected  to  record  the  act  of  sale  did  not  release  the  plaintiff  from 
lier  obligation  to  warrant  the  title." 

In  point  of  fact,  the  sale  to  plaintiff  by  the  defendant  was  properly 
inscribed,  and  hence  he  stands  before  the  court  as  an  evicted  vendee  un- 
affected by  any  laches  in  connection  with  the  non-registry  of  his,  or  of 
his  vendor's,  titles.  And  we  can  but  repeat  in  this  connection  that 
she  alone  is  amenable  to  the  censure  which  she  addresses  to  her  vendee. 

The  contention  that  plaintift*'s  right  to  recover  is  defeated  by  the  fact 
that  he  had  full  knowledge  of  the  defect  in  his  vendor's  title,  finds 
no  support  either  in  law  or  in  the  facts  of  the  case. 

According  to  defendant's  own  theory,  the  only  defect  in  the  title 
wluch  she  transferred  to  plaintiff  was  the  lack  of  registry  of  A.  L. 
Boyer's  declaration  in  the  act  of  submission,  which  she  holds  up  as  the 
muniment  of  her  title,  which  was  considered  as  such  by  all  the  parties 
to  the  various  transactions,  and  wliicli  we  have  conceded,  for  the  sake  of 
argument,  to  have  had  that  effect. 

Now  there  is  not  an  iota  of  evidence  to  show  that  her  purchaser  ever 
knew  or  even  suspected  tliat  the  evidence  of  her  title  had  never  been  reg- 
istered. And  there  is  no  warrant  in  law  to  justify  the  presumption  that 
he  had  such  knowledge.  On  the  contrary,  the  fact  that  he  paid  a  full 
cash  value  for  the  property  is  strongly  suggestive  of  the  reverse. 

But,  c<»nceding  that  he  was  aware  of  that  defect,  does  such  knowledge 
militate  against  liis  right  to  recover  his  purchase  price  after  eviction? 

That  question  likewise  finds  a  flegative  answer  in  our  jurisprudence. 
It  was  presented  in  the  case  of  Hall  vs.  Nevill,  S  Ann.  32C,  and  it  was 
solved  as  follows: 

"  Evidence  was  offered  at  the  trial  to  prove  that,  prior  to  his  purchase. 
Nevill  knew  that  the  title  to  the  100  acres  was  defective.  This  testimony 
was  immaterial,  and  was  properly  rejected.  It  w^ould  not  debar  the 
defendant  from  resisting  payment  pro  tanto."  *  *  ♦  u  Tijat  right 
exists  even  where  there  was  knowledge  on  the  part  of  the  buyer,  unless 
excluded  by  a  stipulation  of  non-warranty,  and  when  the  purchaser  has 
expripssly  bought  at  his  own  risk  and  peril." 

The  rule,  as  thus  expounded,  results  clearly  from  the  provisions  of  the 


728  SUPREME  COURT  OF  LOUISIANA. 

ChK'tien  vs.  Executor  et  al. 

done  justice,  altliough  the  case  is  one  of  great  liardsliip  to  defendant 
under  the  peculiar  combination  of  unfortunate  circumstances  to  wliicli 
she  is  a  victim.  But  painful  as  tlie  task  may  be  in  certain  cases,  courts 
must  obey  and  enfor.ce  tlie  haw  as  it  is  written,  and  in  harmony  witli 
established  precedents. 
Judgment  affirmed. 


No.  1,342. 

Prosper  Crktien  vs.  E.  W.  Bienvenlt,  Testamentary  Executor, 

Et  al. 

1.  A  tostameiitary  executor  nauied  in  the  will  ih  uot  requirwi  to  give  bond,  except  on  the 
demand  of  creditors  or  c1aiiuaiit«,  aa  provided  hy  C.  C.  1677. 

2.  A  bond  filed  by  «uch  executor  in  absence  of  any  law  or  order  of  court  requiring  it  or  t>f 
any  demand  to  that  effect  by  creditor's  or  claimants,  is  a  pui-ely  voluntary  l>ond  conferring 
no  right«  and  creating  no  [obligations,  except  such  as  are  clearly  expresse*!  by  tlie  tenor 
and  terms  thereof. 

3.  Such  an  instrument  filed  without  filling  any  of  the  blanks  in  a  printed  form  of  bond,  ex- 
pressing no  date  and  no  amount,  naming  no  principal  obligor  aud  defining  no  principal 
obligation,  and  specifying  no  condition  upon  which  the  obligations  of  the  sureties  arise. 
impoi*ts  no  legal  significance  and  if  an  absolute  nullity. 

4.  A  Judgment  of  the  court  rendered  long  after  its  filiug,  in  a  proceeding  to  which  a  pen*on 
signing  the  bond  was  not  a  partj^,  declaring  the  bond  to  be  good  and  valid  and  ordering 
blanks  tlierein  to  be  filled,  is  uot  binding  on  such  party  and  is,  as  to  him.  inoperative  and 
void. 

5.  His  suit  to  have  the  lK)nd  declared  a  nullity  aud  the  judgment  declare*]  void  aiul  iuopera 
tive  as  to  him,  is  not  barred  by  the  prescription  of  one  year. 


\  PEAL  from  the  Twenty-First  District  Court,  Parish  of  St.  Martin. 
Moutony  J. 


A 


T.  I).  Foster  and  W.  J,  Burke  for  Phiintiff  and  Appellee: 

1.  It  is  suflScient  that  the  prayer  of  the  petition  ask  that  all  defendants  be  cited.  It  is  not 
necessary  that  they  be  named  in  the  prayer.  It  is  suflicient  if  document*  annexed  to  the 
petition  indicate  clearly  who  they  are.    32  Ann.  561 ;  36  Ann.  447. 

2.  A  security  may  ask  that  an  administrator's  bond  be  declared  to  be  of  no  effect ;  and  in 
the  same  suit,  in  the  alternative,  pray  that,  in  case  the  Iwnd  be  held  to  be^alid,  that  new 
security  be  given,  under  Civil  Code,  Arts.  1673,  3069  and  3070.  They  are  not  inconsistent 
pleas. 

3.  An  executor's  bond,  given  when  it  is  not  required  by  the  will  nor  by  law,  nor  by  any  onler 
of  Court,  and  when  no  application  has  been  made  by  creditore  of  the  estate,  is  of  no  bind- 
ing effect  against  the  sureties.  (Hennen's  Digest,  p.  1023-4),  Xo.  6 ;  16  L.  173,  188 ;  4.Ann. 
373  ;  7  Ann.  539 ;  2  L.  397. 

4.  A  bond  of  executor,  whether  given  under  a  requirement  of  a  will,  of  the  law,  or  of  an  order 
of  court  or  not,  and  which  does  not  name  the  date,  nor  the  amount,  nor  the  name  of  the 
principal,  and  which  all  signers  have  signed  as  sureties ;  which  mentions  no  trust  to 
which  any  principal  has  been  appoiuted,  nor  the  capacity  in  which  any  principid  binds 
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hiiuitolf,  nor  for  what  the  signers  bind  themselves,  nor  the  capacity  in  which  any  principal 
is  to  receive  any  funds  or  administer  a  succession,  nor  tlie  name  of  the  deceased,  nor  for 
what  administration  they  hind  themselves,  nor  the  legal  conditions  of  such  a  bond,  is 
mill.    (33  Ann,  421.) 

The  blanks  in  a  bond  of  an  exwutw,  given  when  not  required  by  the  will  or  by  any  law  or 
order  of  court,  and  when  no  ap]>licatioii  has  been  presented  by  the  creditors  demanding  a 
bond,  under  Civil  Code,  1677,  cannot  be  tiled,  and  the  bond  is  of  no  binding  force.  12  Ann. 
671 ;  4  Ann.  540 ;  15  Ann.  551 ;  12  Ann.  68. 

Any  iM;rson  interested  as  a  .secuiity,  may  require  an  executor  to  furnish  a  new  security 
every  twelve  months.    C.  C,  1673. 

Under  Civil  Cmle.  1673.  3069,  3070,  the  failure  of  the  executor  to  tile  his  annual  accounts; 
his  Helling  of  goods  and  property  without  authority  of  law,  at  private  sale  ;  his  payment 
of  debts  without  oiiler  of  court,  is  suflftcient  ground  on  which  to  grant  the  security  relief. 
The  insolvency  of  the  principal  or  of  the  sureties  is  also  sufficient  ground  for  that  relief. 
A  testamentary  executor  is  not  bound  to  give  bond,  unless  the  will  requires  it,  or  it  be 
required  by  the  creditors.    C.  C.  1677,  1678,  1679. 

A  bond  given  iu  September.  188.'),  cannot  be  construed  as  having  In^en  given  in  reference 
to  an  onliT  of  court  signed  Deci'mber  24th,  1886,  and  granted  in  suit  filed  only  on  Decem- 
ber 9th  1886. 


Edward  Simon  for  DefciHlaiit  and  Apj)oUaiit. 


Tlie  opinion  of  the  Court  was  delivered  by 

Fexneii,  J.  Jno.  F.  O'Rourke  died  leaving  a  will  in  which  E.  \V. 
Bieuvenu  was  named  executor.  On  August  2G,  18c?4:,  the  will  was  pre- 
sented to  the  court  and  probated,  and  an  order  was  entered  appointing 
Bieuvenu  as  testamentary  executor,  who  duly  qualified.  The  order  did 
not  reijuire  him  to  give  bond  nor  did  the  law  exact  any  bond  except  on 
the  demand  of  creditors  or  claimants  of  specific  property  in  the  suc- 
cession, and  then  only  in  a  sum  exceeding  by  one-fourth  the  amount  of 
said  claims.  C.  C.  1677.  No  such  demand  had  been  made  in  the  court 
by  any  creditors  or  claimants. 

Nevertheless,  on  September  lith,  1885,  the  following  document  was 
filed  in  the  succession  : 

Box  I)  OF  Testament  All  V  Kxk(  rrou. 

State  of  Lolistax.v,  Parish  of  St.  Mautin.  ) 

Twenty-first  Judicial  District  Court.      ) 

Know  all  men  by  these  presenta :  That  we,  Eugene  W.  Bienvenu,  of 
the  Parish  of  St.  Martin,  and  Ed.  Simon,  Louis  Condly,  Prosper  Chre- 
tien and  Numa  Bienvenu,  as  sureties,  are  held  and  firmly  bound  unto 
A.  V.  Fournet,  Clerk  of  the  Twenty-first  Judicial  District  Court,  in  and 
for  the  Parish  of  St.  Martin,  in  the  sum  of dollars ; 
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for  the  payinent  thereof,  well  and  truly  to  be  made,  we  bind  ourselves, 

etc.,  this day  of 188. . 

TJie  condition   of  the   above  obligation  is  such,  that,    whereas,   the 

above  bounden has  been  appointed  by  the 

Court  aforesaid 

Now,  therefore,  if  the  said 

shall  well  and  truly  fulfill  the  duties  incumbent  on  him 

aforesaid,  and  shall  account  for  and  pay  over  all 

such  sum  and  sums  of  money  as  shall  come  into  his  hands  as 

aforesaid,  then  this  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

(Signed)  E.  W.  Bienvenue, 

Ed.  Simon, 
Louis  Condly, 
Prosper  Chretien, 

NUMA  BlENVENU. 

Signed  in  presence  of 

A.  V.  FouKNET,  Clerk. 

On  this  is  endorsed,  "  Received  and  Filed  September  14th,  1885." 

On  December  9t]i,  1885,  certain  creditors  of  the  succession  made  ap- 
plication in  a  separate  petition  for  an  order,  under  C.  C.  1677,  requiring 
the  executor  to  give  security  in  favor  of  each  of  sjiid  creditors  for  an 
amount  exceeding  by  one-fourth  the  amount  of  each  separate  claim. 

This  api)licatiou  was  contested  by  the  executor  on  the  ground  that  he 
had  already  furnished  a  sufficient  bond  referring  to  the  document  copied 
above.  After  hearing  and  trial  between  the  i)etitioner8  and  the  execu- 
tor, the  following  judgment  was  rendered  : 

*'  It  is  ordered,  adjudged  and  decreed  that  the  bond  of  said  defendant, 
E.  W.  Hienvenu,  furnislied  by  him  as  testamentary  executor  of  the  suc- 
cession of  the  late  Jno.  P.  O'Rouke,  for  the  tViitliful  discharge  of  his 
trust  as  sucli,  and  by  hun  executed  on  the  14lh  Septeml)er,  1885,  leaving 
therein  blanks  to  be  filled  up  in  the  body,  the  same  having  been  previ- 
ously signed  and  executed  by  said  testament^iry  executor  and  his  sure- 
ties, Ed.  Simon,  Louis  Condly,  Prosper  Chretien  and  Numa  Bienvenu, 
be  and  is  hereby  recognized  as  good  and  valid,  and  that  said  blanks  be 
filled  up,  accord in{/  to  hue,  in  the  aggregate  amount  of  the  claims  set 
forth  in  plaintiffs'  petition,  excepting  that  of  Mrs.  Jno.  P.  O'Rouke,  con- 
ditioned as  the  law  directs. 

**  Done,  read  and  signed  in  open  Court,  this  24th  day  of  December, 
1886. 

**  [Signed  ]  J.  E.  MOUTON, 

"Judge." 
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Prosper  ClirotuMi,  one  of  the  signers  of  said  alleged  bond,  brings  the 
present  suit  against  the  executor  and  the  creditors  in  whose  favor  the 
foregoing  judgment  was  rendered,  in  which  he  alleges  the  absolute  null- 
ity of  said  bond  and  the  nullity  of  the  said  judgment  in  so  far  as  it 
aftects  him,  and  avers  that  he  is  injured  in  his  business  and  credit  by 
■aid  proceedings,  and  asks  for  a  judgment  decreeing  said  bond  and 
judgment  to  be  nullities  in  so  ftir  as  they  i)urport  to  affect  him.  In  the 
alternarive  he  prays,  on  proper  avermeuta,  for  the  relief  authorized  by 
Articles  1673,  3069  and  3070,  by  reciuiring  the  executor  to  furnish  a  new 
bond  with  solvent  sureties. 

Judgment  was  rendered  rejecting  the  demand  of  nullity,  but  granting 
the  alternative  relief  above-mentioned,  from  which  both  parties  have 
appealed. 

Disregarding  plaintiff's  allegations  as  to  the  error  and  deception 
under  which  his  signature  to  the  instrument  was  obtained,  as  to  which 
the  evidence  is  conflicting,  we  cannot  see  how  such  a  document  can 
stand  as  a  valid  bond  imposing  any  obligations  whatever  on  the  signers. 

As  we  have  said,  there  was  no  order  of  court  directing,  and  no  law 
re<pm'ing  the  bond.  Therefore,  the  principle  which  construes  such  in- 
struments with  reference  to  the  order  or  law  in  pursuance  of  which  they 
were  made,  supplying  omissions  and  rejecting  superfluities,  has  no  ap- 
plication. This  instrunu'ut  must  be  treated  as  a  purely  voluntary  bond, 
conferring  no  rights  and  creating  no  obligations  except  such  as  are 
clearly  expressed  by  the  tenor  and  terms  thereof. 

It  has,  indec'd,  been  held  that  "  one  who  gives  his  signature  in  blank 
is  bound  by  the  obligation  subse«[uently  written  above  it."  Hreedlove 
vs.  Johnson,  2  X.  S.  517. 

If  the  executor,  before  filing,  liad  filled  up  the  blanks  in  the  bond, 
perhaps  this  principle  might  apply  j  but  here  the  bhiiiks  were  not,  and, 
in  point  of  fact,  have  never  been,  filled  up.  The  instrument  stands 
**  with  all  its  imperfections  on  its  head,"  as  origiiially  signed. 

It  contains  no  date  and  no  amount ;  it  names  all  the  jiarties  as  sure- 
ties and  mentions  no  principal  obligor  j  it  defines  no  principal  obligation 
for  the  performance  of  which  a  principal,  in  any  cjipacity,  is  bound,  and 
on  whose  fiiilure  the  sureties  are  to  be  resjionsible. 

There  is  absolutely  nothing  defining  or  expressing  any  obligation 
whatever,  and  the  instrument  has  no  legal  significance  upon  which  any 
claim  of  obligation  can  rest. 

Deticiencies  less  gross  liave  been  held  to  invalidate  even  judicial 
bonds.  Succession  of  Walker,  ^^2  Ann.  525  j  Rawle  vs.  Feltus,  33  Ann. 
421 ;  Succession  of  Calhoun,  35  Ann.  363. 
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We,  therefore,  consider  it  clear  tluat  tliis  bond  was  a  nullity  and  that 
plaintiff  is  entitled  to  have  it  so  declared.  He  was  not  a  party  to  the 
proceedings  in  which  the  judgment  was  rendered  recognizing  the  valid- 
ity of  the  bond,  and  is,  in  no  manner,  bound  thereby. 

As  it  purports  to  give  validity  to  a  bond  to  wliich  his  name  is  signed 
and  to  insert  therein  obligations  which  he  never  assumed,  he  is  entitled 
to  have  it  judicially  declared  that,  as  to  him,  said  judgment  in  inoper- 
ative and  void. 

The  judgment  operates  no  estoppel  as  to  him,  nor  is  this  an  action  of 
nullity  to  which  the  prescription  of  one  year  ai)plies.  It  is  not  properly 
an  action  of  nullity  at  all,  but  siini)ly  seeks  a  judicial  declaration  that 
the  judgment  is  not  operative  as  to  him,  who  was  not  a  party  thereto. 

Apart  from  its  character  as  a  judgment,  and  considered  merely  as  an 
order  of  court  in  a  succession  i)roceeding,  it  is  clearly  without  any  war- 
rant whatever.  Where  and  how  did  plaintiff  ever  agree  to  bind  himself 
for  the  particular  amount  of  the  claims  of  these  creditors,  as  directed 
by  the  judge  to  be  inserted  in  the  bond  ? 

No  denuiiul  for  such  security  had  been  presented  by  them  at  the  date 
of  the  execution  or  filing  of  the  bond  j  if  there  had  been,  non  eomtat 
that  he  would  have  signed.  His  oldigation  must  result  from  the  bond  as 
filed  and  cannot  be  changed  or  added  to  by  subsequent  orders  without 
his  C(msent. 

In  as  much  as  both  parties  appeal,  and  as  the  judgment  granting  al- 
ternative relief  was  predicated  solely  on  the  rejection  of  the  demand  of 
nullity,  the  whole  judgment  must  now  be  reversed,  and  a  proper  one 
rendered. 

It  is,  therefore,  ordere<l  and  decreed  that  the  judgment  appealed  from 
be  annulled,  avoided  and  reversed;  and  it  is  now  adjudged  and  decreed 
that  there  be  judgment  in  favor  of  plaintiff  and  against  defendants  de- 
claring the  instriinuMit  liled  in  the  succession  of  O'Rouke  on  September 
14,  ISS.'j,  and  the  judgment  rendered  in  the  suit  No.  8858,  on  December 
24,  IS^^B,  to  be  null,  void  and  inoperative  in  so  far  as  they  effect  the 
rights  and  obligations  of  plaintiff  herein  ;  defendants  to  pay  costs  in  the 
lower  court  and  the  costs  of  this  appeal. 


No.  1,.3:J9. 

Chahlks  a.  McCtOwen   vs.  Mok(;an\s  Louisiana  and  Texas  Rail- 
road   AND    STEAMSHir   COMPANY. 

1.  Kjiilroa<l  rcinpanitis  liavo  the  ri^ht  to  adojit  reasonable  rc<julatioii8  a«  to  the  method  of 
paying  fares  by  i>a.ssengei\s,  ami  may  discriuiinate  between  farea  paid  for  ticket*  at  sta- 
tiuui)  and  those  paid  iu  the  cars. 
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2.  A  regulation  requiring  passengers  who  board  the  cat's  without  purchasing  tickets  to  pay 
twenty-five  ceets  extra,  is  not  unreasonable. 

3.  A  pasiW'nger  who  refuses  to  comply  witli  such  n'gulation  may  be  lawfully  ejected  in  a  a 
proper  manner  and  at  a  proper  ])Iace. 

4.  Eexenipting  from  such  regulation  passengers  who  Iward  the  train  at  stations  where  tickets 
are  not  on  sale,  is  just  and  does  not  invalidate  the  regulation  uh  to  other  passengers. 

5.  The  fact  that  the  company  gives  a  draw-back  coupon  for  the  extra  fare  on  which  the 
passenger  may  collect  it  ba<k  from  any  agent  at  a  station,  does  not  aflect  the  validity  of 
the  regulation. 

6.  The  regulation,  1>eing  ancient  and  public,  is  presumed  to  be  the  act  of  the  corporation, 
and  the  plaintiff  has  no  riglit  to  question  the  fact  or  method  of  its  adoption. 

APPEAL  from  the  Twenty-first  District  Court,  Paris  of  Iberia. 
Moutott,  J. 


L.  O,  Hacker  and  Foster  d;  Mentz  for  Plaintiff  and  Appt'llec. 


J).  Caffery  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  There  is  no  dispute  as  to  the  substantial  facts  of  the 
case.  « 

The  suit  is  for  damages  for  wrongful  ejection  of  phiintiif  ft-om  the 
cars  of  defendant  on  which  he  was  a  passenger.  Plaintitt*,  having  failed 
to  purchase  a  ticket  at  the  station  where  he  entered  the  car,  tendered 
the  conductor  the  regular  rate  of  fare  to  his  point  of  destination,  which 
the  conductor  refused  and  demanded  twenty-five  cents  additioujil,  and 
upon  plaintiff's  refusal,  lie  was  ejected  from  the  car.  No  serious  com- 
plaint is  made  as  to  the  nmnner  or  place  of  the  ejection.  Tliese  were 
civil  and  reasonable,  unaccomx)anied  by  unnecessary  violence.  The 
question  is  as  to  the  right  of  ejection  itself. 

The  defendant  company  sets  up  as  its  justification,  a  regulation 
adopt>ed  by  its  management  requiring  passengers  to  procure  tickets  be- 
fore boarding  the  train  or,  in  default,  to  pay  twenty-five  cents  extra,  for 
which  extra  charge  a  drawback  or  duplex  coupon  was  given,  collectible 
from  any  agent  at  any  station  of  the  line. 

This  regulation  had  been  in  force  for  a  number  of  years,  and  printed 
notices  of  it  had  been  i)osted  in  every  coach  and  in  every  office  of  the 
company. 

We  think  it  is  no  concern  of  plaintiff  how  the  corporation  act^nl  in 
adopting  this  regulation.  The  corporation  is  shown  to  have  published 
and  acted  on  it  for  eight  years,  and  it  sanctions  it  by  its  pleading  in  this 
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case.  It  mu8t  be  treated  as  a  regulation  of  the  corporation,  and  tlie 
only  question  is  as  to  its  legality  and  reasonableness. 

The  question  is  by  no  means  new.  We  consider  it  well  settled  that 
railroad  companies  have  the  right  to  adopt  reasonable  rules  as  to  tlie 
method  of  paying  fares  by  passengers,  and  to  discriminate  between 
fares  paid  in  the  cars  and  at  stations,  and  to  remove  from  the  cars,  in  a 
proper  manner  and  at  a  proper  place,  persons  who  refuse  compliance 
with  such  regulations.  Redfield  vs.  Railways,  pp.  9H,  112 ;  Hutehinson 
on  Carriers,  p.  459 ;  Thompson  on  Carriers,  p.  341  j  Am.  and  Eng.  R.  K. 
Cases,  p.  267. 

Mr.  Hutchinson  says  :  '*  It  lias  been  repeatedly  held  tha^  a  regulation 
or  by-law  is  not  unreasonable  which  provides  that  when  tickets  are  not 
procured  before  the  commencement  of  the  journey,  wliich  puts  tlio 
company  to  the  inconvenience  of  collecting  from  the  passenger  his  fare 
during  tire  progress  of  the  journey,  the  price  of  tliis  carriage  shall  be 
more  than  would  have  been  charged  for  the  tick<^t,  and  that  upon  iv- 
fusal  of  the  i)asRenger  to  jiay  the  higher  fare,  he  shall  be  ejected.  And 
if  adopted  in  good  faith  and  with  a  view  to  facilitate  the  business  of  the 
carriers,  there  can  be  certainly  nothing  unreasonable  or  unjust  in  such 
rules."     Hutchinson  on  Carriers,  p.  459. 

The  reasonableness  of  je<iuiring  passengers  to  procure  tickets  before 
entering  the  cars  as  saving  the  time  and  tremble  of  conductors  in  taking 
fares  and  making  change,  which  would  be  almost  impracticable  where 
the  travel  was  large  and  the  stopi)ages  frequent,  is  certainly  patent j  and 
the  enforcement  of  such  requirements  by  regulations  making  it  to  the 
interest  of  .passengers  to  comply  with  them  and  recouping  the  company 
for  the  extra  service  imposed  on  the  employees  by  neglecting  them,  is 
the  only  practicable  method  of  enforcing  them. 

We  think  the  regulation  here  involved  is  both  uniform  and  reason- 
able.    Counsel   for  plaintiff  assails  its  propriety  on  several  grounds: 

1.  That  it  requires  the  passenger  to  pay  the  same  simount  extra  with- 
out regard  to  the  amount  of  Ids  regular  fare.  The  inconvenience  to  the 
carrier  resulting  from  the  failure  to  buy  a  ticket  is  the  same  whether 
the  distance  travelled  be  long  or  short,  and  as  this  is  the  ground  of  the 
extra  charge  the  uniformity  seems  eminently  just. 

2.  He  complains  that  the  regulation  is  enforced  as  against  passengers 
boarding  the  train  at  certain  stations  and  not  at  others.  But  the  only 
stations  exempted  are  those  at  which  there  are  no  offices  for  the  sale  of 
tickets.     What  could  be  more  just? 

3.  He  says  the  extra  amount  is  not  properly  an  extra  charge  but  a 
forced  loan  levied  on  the  passenger.      If  the  company  would  hare 
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the  right  to  exact  tlie  extra  fare,  surely  the  passenger  ia  not  injured  be- 
cause it  repays  it  to  him. 

4.  He  says  it  is  evident  tlie  reguhatiou  does  not  diminish  tlie  incon- 
venience occasioned  to  tlie  conductor,  but  increases  it,  because,  under 
it,  not  only  has  the  conductor  to  make  change,  but  he  incurs  the  Jiddi- 
tional  trouble  of  furnishing  the  return  coupon.  This  is  true  as  to  each 
particular  case,  but  the  object  and  effVct  of  the  regulation  is  to  diminish 
the  number  of  cases,  which  it  undoubtedly  accomplishes. 

We  think  plain ti<!*'s  action  has  no  legal  foundation. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  api>ealed  from 
be  annulled  and  reversed^  and  it  is  now  adjudged  and  decreed  that 
there  be  judgment  in  favor  of  defendfiiit  and  rejecting  plaintiff*'©  de- 
mand at  his  cost  in  both  courts. 


No.  1,340. 
Clara  Cochrane,  Wife,  vs.  Pierre  G.  Giijert  et  als. 


41  rj5 

[46    865 

1 4r"ra5 

I  ^1    .^ 
I  41  "735 
Wlion  tlio  titU\  po8Hi;88i()n  ami  coutrol  of  the  claimant  liavo  all  been  perfe<t  and  (•oini>U'(<\      |107    860 
on  tlieir  face,  tlio  trauHaetion  cannot  bo  treated  U8  Hncli  a  pure  Hinmluiion  a»  to  mainUdn  a 
direct  action.    Alitor,  in  case  the  »eller  retjiins  possession  and  control  snbse^nont  to  the 
execntion  of  the  act  of  sale. 

An  nnreconled  lea»o  has  no  effect  with  regard  to  third  persons  and  creditors.  It  <!onve.vs 
no  notice  to  them. 

When  the  thing  remains  in  the  corporeal  possession  of  the  seller,  who  is  sn])po8ed  to  act 
as  oinTier  to  the  iujurj'  of  a  third  pereon,  the  rnle  that  tfio  delivery  of  immovables  accom- 
panies their  notarial  transfer  ceases,  and  the  sale  is  presumed  to  be  simulat«<l  and 
fraudulent. 

k  PPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
1     Coco,  J. 


A,  Barhln,  E.  Xorth  CuUom  and  Joffrion  tf*  BorMon  for  Plaintiff  and 
Appellant. 


David  Todd  and  J.  C,  Cappel  for  Defendants  and  Appclleps. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiff  is  the  wife  of  david  Seiss,  the  judmeut  debtor 
of  the  defendant,  and  com^^lains  that,  under  an  execution  of  said  judg- 
ment, the  sheriff  has  illegally  taken,  by  the  direction  of  the  defendant, 
Gibert,  into  his  possession  and  has  advertised  for  sjile  in  satisfaction 
thereot,  a  certain  tract  of  land  in  the  town  of  Mansura,  and  another 
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tract  of  land  adjacent  tliereto,  with  the  buildings  and  appurtenances 
thereon,  consisting  of  a  cotton  gin,  steam  engine,  etc.,  which  l)e1ong  to 
her  and  is  her  separate,  paraphernal  property. 

She  avers  that  she  purchased  same  with  her  own  paraphernal  funds, 
and  it  is  not  liable  for  said  judgment  against  her  husband,  and  she, 
therefore,  enjoins  the  sale,  and  claims  $250  special  damages  as  counsel 
fees,  with  legal  interest  from  judicial  demand. 

The  defendant  Gibert,  for  answer,  denies  all  of  plaintiff's  allegations 
and  alleges  that  the  whole  of  the  property  seized  is  the  property 
of  David  Sciss,  his  judgment  debtor,  and  liable  to  seizure  and  sale  in 
satisfaction  thereof. 

He  si>ecially  alleges  that  the  sale  of  said  property  from  David  Seiss  to 
Alonzo  L.  Hoyer,  for  the  sum  of  $2500,  on  January  16,  1886,  and  tlie 
conveyance  of  the  same  property  from  Alonzo  L.  Boyer  to  the  plainti(t\ 
on  the  29th  of  December,  1886,  for  $2000,  were  simuhitions,  and  mmle 
for  the  sole  pui-pose  of  shielding  same  ft-om  seizure,  and  of  defrauding 
the  resi)oudent.  He  further  avers  that  at  the  time  of  said  purported 
conveyances  David  Seiss  was  notoriously  insolvent,  and  that  fact 
was  well  known  to  said  Boyer  and  the  plaintiff.  He  also  avers  that  they 
were  without  means  to  make  either  of  said  purchases,  and  that  ueitlier 
of  them  ever  took  possession  of  the  property  conveyed,  but  they  siiuply 
confederated  with  his  judgment  debtor  to  defraud  yxuir  respondent,  and 
prevent  the  execution  of  his  judgment  against  him  —  Seiss  having  con- 
tinuously remained  in  jjossession. 

He  prays  the  dissolution  of  plaintiff's  injunction  with  cost. 

During  the  i>endency  of  the  suit,  the  defendant,  Gibert,  departed  this 
life,  and,  by  proi)er  proceedings,  his  legal  representatives  were  made 
l)artie8  in  his  stead. 

In  an  amended  answer  deteudant  made  claim  for  si)ecial  damages  of 
$250,  and  an  additional  sum  of  $250  for  attorneys'  feesj  and  also 
attacked  as  null  and  void  the  judgment  of  separation  of  property 
between  plaintiff*  and  her  husband,  on  the  ground  that  same  was  not 
duly  and  legally  advertised,  and  because  it  was  granted  ill  violation 
of  law. 

Like  judgment  is  asked  against  the  sureties  on  plaintiff's  injunction 
bond  as  against  the  principal  in  soUdo,  with  legal  interest. 

I. 

Tlie  defendant's  objections  to  the  validity  of  the  judgment  of 
separation  between  jdaintiff  and  her  husband  cannot  avail,  for  two 
reasons:     First,   because    the    defendant  only   became    a  creditor   of 
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the  busliand  since  tlie  judgment  was  rendered,  <and,  therefore, 
he  cannot  contest  it  except  for  absolute  nullities;  second,  because 
failure  to  advertise  is  not  an  absolute  nullity.  Brown  &  Lamed  vs. 
Smith,  40  Ann.  325. 

This  objection  is  without  any  force,  as  plaintiff's  was  only  a  decree  of 
separation,  and  for  the  purposes  of  this  suit  the  plaintiff's  judgment 
must  be  given  full  force  and  effect.  In  tliis  view  she  was  capacit<ated  to 
buy  in  her  own  paraphernal  right,  and  free  from  the  community  of 
acquits  and  gains  theretofore  existing. 

IL 

The  principal  question  for  solution  is  the  simulation  vel  non  of  the 
conveyances  from  David  Seiss  to  A.  L.  Boyer  in  January,  1886,  and 
thai  of  A.  L.  Boyer  to  the  plaintiff,  in  December  following.  They  are 
both  squarely  attacked,  as  fraudulent  simulations,  begotten  of  a  con- 
spiracy to  defraud  the  defendant  as  the  judgment  creditor  of  plaintiff's 
husband,  a  notoriously  insolvent  person.  On  this  ground  alone  can 
a  direct  seizure  of  the  property  be  defended  and  sustained. 

It  is  precisely  the.  same  issue  that  was  tendered  in  the  case  of  Willis 
vs.  Scott,  33  Ann.  1028,  in  which  the  court  say,  "  the  plaintiff  enjoins 
the  seizure  *  *  of  immovable  property  which  he  claims  as  belonging 
to  himself,  and  the  seizing  creditor  defends  by  asserting  that  the  title  of 
the  plaintiff  is  a  fraudulent  simulation,  and  that  the  property  really  be- 
longs to  the  judgment  debtor." 

In  that  case  this  court  made  a  most  careful  examination  into,  and 
research  of  authorities  on  this  question,  and  held  that  the  true  rule  was 
that  when  a  party  held  immovable  property  under  proper  conveyance, 
regular  in  form,  and  accompanied  by  possession  of  the  property,  the 
creditor  of  the  vendor  could  not  disregard  such  muniments  of  title,  and 
make  a  direct  seizure,  but  was  remitted  to  a  direct  action  —  aliter  if 
there  had  been  no  actual  delivery  of  possession. 

As  beii|g  of  the  latter  class,  this  opinion  enumerates:  1  E.  31 ;  5  Ann. 
1 J  668 ;  702;  6  Ann.  710 ;  7  Ann.  89 ;  10  Ann.  570 ;  15  Ann.  6,  53,  177 ; 
19  Ann.  158  j  29  Ann.  4;  2  Ann.  323,  912  j  6  Ann.  716;  12  Ann.  173. 

The  court  concludes  with  the  just  observation  : 

"  When  the  tit\e,  possession  and  control  of  the  claimant  have  all  been 
perfect  and  complete,  on  their  face,  it  has  never  been  held  in  any 
well  considered  case,  that  the  transaction  could  be  treated  as  such  a  pure 
simulation  as  to  maintain  a  direct  seizure." 

This  is  now  the  settled  jurisprudence.  Consequently  it  is  of  first  im- 
l>ortance  for  us  to  inquire  whether  the  i)laintiff  and  her  author  acquired 
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perfect  and  complete  possessioii  and  control  of  the  property  under  their 
conveyances. 

The  theory  of  the  plaintiff  is  twofold,  in  this  respect,  viz :  1.  That 
A.  L.  Boyer  leased  the  property  to  the  iilaintiff,  immediately  after  his 
acquisition  of  it,  and  that  she  held  the  actual  possession  under  it  up  to 
the  date  of  liis  sale  to  herj  and,  second,  that,  as  he  resided  in  the 
vicinity  of  the  x>roperty,  the  only  tangible  and  actual  possession  he 
could  take  was  that  effected  through  tenants  and  agents,  as  he  had  done. 

In  the  record  there  appears  a  written  contract  of  lease  of  this  prop- 
erty from  Boyer  to  the  plaintiff  for  the  year  188(),  at  the  price  of  $Ii<H), 
it  bearing  date  February  13,  1886;  and  on  the  10th  of  March,  1886,  tlie 
plaintiff  gave  to  her  husband  a  power  of  attorney,  which  conferred 
on  him,  full  and  complete  control  of  her  planting  interest.s. 

But  the  defendant's  attorney  makes  the  point  that  the  contract  of 
lease  was  never  recorded,  and  for  that  reason  siiine  is  without  effect 
as  to  third  persons,  and  creditors,  and  operated  no  notice  to  him  as  seiz- 
ing creditor. 

It  was  so  decided  in  Summers  &  Brannin  vs.  Clark,  JW  Ann.  4i}(J,  In 
which  the  court  formulated  the  rule  thus : 

"  As  tlie  lease  in  this  case  was  not  recorded  in  the  conveyance  office, 
the  question  is  not  affected  by  the  registry  laws.  '  All  sale8,i  contracts 
and  judgments  affecting  immovable  property  which  shall  not  be  so 
recorded,  shall  be  utterly  null  and  void,  except  between  the  parties 
thereto.'"  C.  C.  2266.  See  also  C.  C.  22(>4,  which  provides:  "'No 
notarial  act  concerning  immovable  property  shall  have  any  effect 
against  third  persons,'  unless  recorded  in  the  conveyance  office.  These 
are  negatives  pregnant  with  affirmatives  to  the  effect  that  coutract-s 
*  affecting'  or  'concerning'  immovables  (and  therefore  leases  thereof) 
will  have  effect  against  third  persons,  if  duly  recorded ;  just  as  sales, 
mortgages,  etc,  effect  them  when  recorded.  ♦  *  But  as  we  have 
stated,  the  tenant,  Boyd,  holds  under  an  unrecorded  lease,  fuid  any  pay- 
ments of  rent  which  he  may  have  made,  by  anticipation  to  Clark,  are 
without  effect  as  against  creditors,  or  subsequent  purchasers  of  Clark." 

While  it  is  true  that  the  plaintiff  did  not  hold  possession  in  1886, 
under  a  lease  from  her  husband,  the  judgment  debtor  of  Gibert,  but 
from  Boyer  as  his  vendee,  yet  the  effect  of  the  non-registry  of  her  lease 
from  Boyer  is  of  like  character. 

Plaintiff  offered  it  for  the  puri)ose  of  proving,  not  her  possession — for 
at  that  time  she  was  not  owner — ^but  the  possession  of  Boyer,  who 
claimed  to  be. 

We  hold  tliat  such  a  contract  unrecorded  did  not  serve  to  put  the 
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creditors  of  Seiss  upon  notice  of  Boyer's  possession  and  control  of  the 
property  to  which  he  had  a  conveyance.  Such  a  contract  could  not 
have  the  eifect  of  forcing  defendant  to  a  direct  action  of  nullity. 

On  the  other  ground  the  evidence  is  clear  to  the  effect  that  David 
Seiss  never  lost  dominion  or  control  of  the  property,  but  that  same  was 
at  all  times  physically  and  really  in  his  possession,  and  the  plaintiff, 
and  her  vendor  never  had  either  dominion  or  possession. 

Such  being  the  result  of  this  investigation,  we  are  justified  in  holding 
that  the  defendant  had  the  right  to  make  a  direct  seizure  of  the  prop- 
erty as  that  of  David  Seiss,  his  judgment  debtor. 

III. 

Tlie  judgment  debtor  not  having  parted  with  possession  of  the  prop- 
erty, it  is  necessary  to  determine,  in  the  next  place,  on  whom  the  burden 
of  proof  rest*,  whether  on  the  plaintiff  to  discharge  herself  and  her 
vendor  from  the  defendant's  charge  of  simulation,  or  on  the  latter  to 
satisfy  the  court  of  it  by  a  fair  preponderance  of  proof. 

The  Code  provides  that  ^'in  all  cases  when  the  thing  «old  remains  in 
the  possession  of  the  seller  because  he  has  reserved  to  himself  the  usu- 
fruct, or  retains  possession  by  a  precarious  title,  there  is  reason  to  pre- 
sume that  the  sale  is  simulated,  and,  with  respect  to  third  persons,  the 
parties  must  produce  proof  that  they  ar6  acting  in  good  faith  and  estab- 
lish the  reality  of  the  sale."    R.  C.  C.  2480. 

Says  the  Code  :  "  That  possession  is  called  precarious  which  one  en- 
joys by  the  leave  of  another,  and  during  his  pleasure."  R.  C.  C.  3556, 
No.  25. 

The  evidence  leaves  us  to  surmise  whether  the  debtor,  Seiss,  "  re- 
served to  himself  the  usufruct "  of  the  property,  or  retained  "  pos- 
session by  a  precarious  title."  Nor  is  it  absolutely  necessary  for  us 
to  decide  that  question  j  though  we  are  perfectly  clear  that  his  posses- 
sion is  of  such  a  character  as  to  require  him  to  *' produce  proof  that  he 
is  acting  in  good  faith,  and  establish  the  reality  of  the  sale." 

For  it  has  been  frequently  held  that  "  when  the  thing  remains  in  the 
corporeal  possession  of  the  seller,  who  is  supposed  to  act  as  owner  to  the 
iiyury  of  a  third  person,  the  rule,  that  the  delivery  of  immovables  ac- 
companies their  notarial  transfer,  ceases;  the  sale  is  presumed  simu- 
lated and  fraudulent,  and  the  creditors  may  attack  it,  so  long  as  the 
corporeal  possession  continues."  6  0.  S.  418  j  12  0.  S.  254;  17  La.  353; 
9  R.  272;  6  Ann.  280;  Hen.  Dig.  p.  1341. 

The  propriety  of  such  a  rule  of  equity  is  obvious.  In  cases  where  in- 
solvent persons  make  conveyances  of  real  property,  in  the  presence  of 
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aiiits  against  them  by  their  creditors,  to  persons  who  accept  titles  with- 
out taking  possession,  the  inference  is  but  a  reasonable  one  that  the 
vendor's  interest  is  tlie  one  that  is  uppermost  in  the  transaction. 

How  lias  tlie  plaintiff  discharged  tlie  burden  of  proof  that  rested  upon 
lierf  In  our  opinion  slie  has  failed  utterly.  Notwithstanding  the  grave 
and  serious  charges  that  the  defendant  preferred  against  her  and  her 
vendor,  neither  has  favored  us  with  any  proof  of  their  bond  fides,  or  of 
the  payment  of  the  price  of  sale,  or  of  the  reality  of  the  transaction. 
As  we  did  in  King  vs.  Atkins,  33  Ann.  1064,  we  may  ask  the  question 
here,  *'  Why  should  both  defendants  fail  to  appear  and  testify  to  the 
verity  of  the  sale  and  the  payment  ot  the  price,  if  they  could  truthfully 
swear  to  those  simple  facts  and  thereby  put  an  end  to  litigation,  involv- 
ing, not  only  their  means,  but,  to  some  extent,  their  reputations f 

"  These  questions  admit  of  no  answer,  acc<»ptable  to  reason,  except 
that  if  they  had  testified  at  all,  their  statements  would  not  have  sus- 
tained their  defense." 

While  Boyer  has  not  been  formally  cited,  he  has  been  arraigned  and 
his  title  assailed  as  fraudulent  and  simulated,  and  as  a  good  citizen,  and 
a  gentleman  of  good  business  reputation,  he  was  called  upon  to  protect 
and  defend  the  bona  fides  of  the  title  he  had  made  to  the  plaintiff,  and 
has  not. 

We  must  assume  that  it  was  out  of  his  power  to  do  so,  and  that  de- 
fendants' charges  are  true. 

The  judge  a  quo  correctly  dissolved  the  plaintiff's  injunction  at  her 
cost ;  but  we  think  it  was  error  to  allow  the  defendant  damages.  Hers 
is  not  an  injunction  against  a  judgment,  but  one  restraining  the  sale  of 
specific  property  as  not  belonging  to  the  judgment  debtor,  but  to  the 
plaintiff*.  We  must  relegate  defendant  to  an  action  on  the  plaintiff's 
injunction  bond  for  damages.  Dejean  vs.  Hubert,  31  Ann.  729 ;  Thomp- 
son vs.  Lemelle,  32  Ann.  932  ;  Verges  vs.  Gonzales,  33  Ann.  416. 

It  is*  therefore,  ordered  and  decreed  that  the  judgment  appealeil  from 
be  amended  by  dismissing,  as  of  nonsuit,  the  defendants  reconventional 
demand  for  damages,  and  as  thus  amended  the  same  be  affirmed,  at  ap- 
pellee's cost  in  this  court. 


No.  1,344. 
W.  R.  Burke,  Testamentary  Execi:tor  vs.  J.  C.  Fuller. 

When  a  Bcttlement  has  lieeu  mode  between  partners  duriuj^  their  life  time,  and  the  executor 
of  the  deoeaaed  partner,  Biie«  for  a  settlement  of  the  partnership  [affaira,  tlie  setllenient 
made  duiing  the  life  time  of  the  partners,  will  be  presumed  to  have  iucliid<Ml  all^iffer- 
%m  ^es  lietweeu  them  to  the  time  of  said  settlement. 
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Where  repeated  deiiiandH  have  been  made  on  a  surviving  partner  to  aottio  and  lie  fails  to  do 
HO.  and  Huit  in  brought  for  a  .settlonient,  the  coiit8  of  suit  will  be  taxed  and  cliarf;ed  to 
partnership. 

APPP^AL  from  the  Twonty-first  District  Court,  Parish  of  Iberia. 
Moiitonj  J. 


L.  (K  Hacker  for  Pbiintiff  and  Appellant. 


Brcaux  cl*  llenaudet  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

McEnkry,  J.  James  L.  Burke  and  J.  C.  Fuller  formed  a  co-partner- 
ship to  carry  on  the  business  of  undertakers  and  dealers  in  furniture 
—Burke  to  furnish  $1000,  and  Fuller  $2000.  Burke  died  September 
13,  1886.  During  his  life  time  there  were  settlements  between  him  and 
his  partner,  Fuller,  the  last  in  June,  1886. 

As  the  affairs  of  this  partnership  are  to  be  learned  from  the  acts  of 
the  imrties,  it  is  presumed  the  last  settlement  included  all  the  differences 
between  them  up  to  that  time. 

There  must  be  clear  proof  of  some  omission  of  an  item  or  items  from 
the  settlement  to  induce  a  disturbance  of  it.  There  is  no  such  evidence 
in  the  record  as  would  justify  an  interference  with  the  settlement  made 
between  the  jiartners  during  the  life  time  of  Burke. 

Burke's  succession  was  opened  and  the  value  of  the  partnership  effects 
fixed  at  $1745  39.  The  plaintiff'  in  the  present  suit  qualified  as  testa- 
mentary executor,  and  after  repeated  demands  upon  the  surviving  part- 
ner for  a  settlement  and  failing  to  procure  one,  he  instituted  this  suit 
accompanied  by  an  injunction  restraining.  Fuller  from  disposing  of  the 
partnership  effects. 

The  record  is  voluminous,  and  the  opinion  of  the  district  judge  is 
clear  and  elaborate.  We  have  noted  the  alleged  errors  pointed  out  by 
both  plaintiff  and  defendant  and  have  carefully  considered  them. 

Briefly  the  account  between  the  parties  is  as  follows  :  Up  to  the  date 
of  his  death  Burke  had  received  $145,  and  Fuller  'for  furniture  $138, 
and  for  the  undertakers'  department  $156.  There  had  been  paid  out  on 
the  furniture  department  $83  68,  and  in  the  undertakers  $141  39. 

J.  L.  Burke  and  his  executor  received  to  July,  1888,  $748,  and  Fuller 
$496  70 ;  total  amount  received  on  account  of  the  business,  $1246  20. 
The  executor  received  in  merchandise  from  the  partnership  $51,  with 
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,  Marin  vb.  Satterfield. 

Avhicli  the  succession  of  J.  L.  Burke  must  be  cliarged.  Nothing  is 
due  Fuller  for  salary,  as  no  agreeuient  in  the  contract  is  proved  for  its 
payment,  and  tlie  cliarge  was  not  made  during  tlie  lifetime  of  the 
deceased  partner.     The  claim  is  unsupported  by  proof. 

The  partnership  occupied  leased  premises,  and  must  be  charged  with 
the  rent,  as  they  have  been  used  for  the  business  of  the  partnership 
since  the  death  of  Burke.  The  amount  of  $50  paid  to  an  expert  book- 
keeper, must  also  be  allowed  as  a  claim  against  the  partnership,  as  the 
services  inured  to  its  benefit,  and  not  to  the  exclusive  benefit  of  the 
surviving  partner. 

J.  L.  Burke  and  Jacquet  went  security  for  the  i>urchase  of  a  lot  of 
furniture.  There  is  no  proof  tJiat  it  was  not  included  in  the  settlement 
between  the  partners  referred  to. 

The  amount  claimed  for  horse  hire  is  not  due,  but  the  storing  of  the 
hearses  is  supported  by  proof  and  should  be  allowed  as  was  ordered  by 
the  judge. 

The  executor  had  frequently  demanded  a  settlement  of  the  partner- 
ship from  the  survi\dng  partner,  and  failing  to  get  one  he  brought  this 
suit.     The  partnership  must  bear  costs  of  settlement. 

Fuller  has  paid  out  since  June  14,  1886,  $449,  which  includes  four 
months  rent,  and  has  also  paid  for  insurance  of  i)artnership  property 
$20.  Ho  has  received  in  the  business  the  sum  $497  70.  The  inven- 
toried value  of  the  firm's  property  is  $1743  44.  There  was  sold  of  this 
$537  44.  The  amount  received  by  both  parties  is  $1669  31,  and  the 
amount  paid  out  is  $1570  63. 

We  see  no  grounds  for  disturbing  the  judgment  appealed  from  except 
to  amend  it  so  as  to  charge  the  partnership  with  the  amount  of  $50, 
Avhich  in  the  judgment  is  charged  to  Fuller.  As  thus  amended  the 
judgment  is  aflBrmed,  the  appellee  to  pay  costs  of  appeal. 


No.  1,341. 
Edgar  Marin  vs.  W.  E.  Satterfield. 

Tlio  attorney  iu  fact  ofc  a  seiziug  creditor  in  a  litigation  baa  no  right  or  authority  in  law  to 
diHpoHO,  at  private  sale,  and  without  any  order  of  court,  of  the  property  of  the  seitod 
debtor,  ooming  in  Iiin  po.HsoHHion  by  a  releiwe  bond  from  judicial  sequestration. 

For  such  an  a<:'t  he  is  liable  in  daiuagCH,  the  measure  of  which  is  the  value  of  the  property 
thus  sold.    But  in  the  absence  of  malice  no  punitory  damages  will  be  allowed. 

APPEAL  from  the  Twenty-first  District  Court,  Pariah  of  Iberia, 
Mouton,  J. 
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Felix  Voorhies  for  Plaintiff  and  Appellee. 


T.  7).  Foster  for  Defendant  and  Appellant : 

1.  Aftsertions  and  opinions  of  'witnoAses,  baaed  on  no  clrcumAt«nce  or  data.,  cannot  l>e 
considered  nor  acceptt^d  as  proof  of  facts,  nor  of  th«  (existence  of  facts;  they,  therefore, 
cannot  form  a  criterion  or  ^iiide  us  to  the  value  of  a  thin^  on  which  an  estimate  is  placed. 
U.  D.  Henncn's  Digest,  page  559,  XYI  (d)  3,  No.  8,  and  authoriUos  cited.  Especially  is 
this  true  when  it  is  shown  that  the  witnesses  were  entirely  ignorant  of  the  value  of  such 
things  about  which  they  were  expressing  an  opinion. 

2.  The  opinion  of  two  witnesses  as  to  the  value  of  certain  property  for  the  purpose  of  show- 
ing that  plaintiff  haji  suffered  damages  in  a  certain  amount  is  of  no  weight,  when  neither 
states  any  fact  on  which  his  opinion  is  based.    11  R.,  p.  92. 

3.  In  an  action  for  the  recovery  of  actual  damages,  which  presupposes  some  loss,  the  plain, 
tiff  must  establish  the  loss  by  preponderance  of  0A*idence,  and  the  same  must  be  clear,  cer- 
tain and  absolute.  It  is  not  sufficient  to  make  it  merely  probable.  Hennen's  Digest,  p. 
524.    XIII,  Nos.  1,  2,  3 ;  16  Ann.  p.  121,  Ibid  151 ;  21  Ann.  p.  185 ;  15  Ann.  p.  268 ;  Ibid  447. 

4.  When  no  iiyury  or  loss  is  shown  to  have  been  suffered  by  the  act  coniplaine<l  of,  no  dam- 
ages can  be  awardecl.    It  is  damnwn  ahique  injuria. 

5.  Only  actual  and  direct  loss  can  bo  considered  in  suits  for  the  recovery  of  actual  damages ; 
and  they  can  only  be  couiniensurate  to  the  actual  loss  proven  to  have  been  suffered. 
1  Howard,  p.  35;  1  Ann.  p.  375;  StMlgwick,  vol.  1,  7th  ed.,  pp.  103  and  343. 

6.  No  vindictive  or  exemplary  damages  are  allowe<l,  unless  it  is  shown  from  the  motive  of  the 
party  and  without  probable  cause  that  the  intention  was  to  iivjure,  harass  or  oppress.  9th 
K.,  p.  94,  bottom  of  page  and  authorities  citeil  in  brief. 

7.  When  tlie  action  is  not  sustainiHl  on  the  main  charge,  in  the  instant  case,  the  value  of  the 
things  and  the  actual  damages,  the  matters  of  aggravation  incidental  to  it,  such  as  vindic- 
tive and  exemplary  damages,  fall  with  it,  even  admitting  the  plaintiff  was  entitled  to  ex- 
emplar}' damages.    Grcenloaf,  vol.  2.  sec.  273. 

Attorney's  feos  are  not  allowed  in  ca«es  of  this  kind.    Sedgwick,  vol.  1,  7tb  ed.,  pp.  45, 
179,  181 ;  35  Ann.,  p.  1018  and  authorities  referred  to  in  brief. 


The  opinion  of  the  Court  \va8  delivered  by 

Pociife,  J.  Plaintiff  seeks  to  recover  the  value  of  certain  movable 
property  of  his,  illegally  sold  by  the  defendant  while  it  was  in  his  pos- 
session, as  the  agent  of  creditors  of  the  defendant  who  had  caused 
a  judicial  sequestration  of  the  same,  and  he  also  asks  punitory  damages 
in  a  large  amount  for  defendant's  illegal  acts  in  the  premises. 

The  following  are  the  pertinent  facts  which  gave  rise  to  this  litigation : 

In  January  ot  1888,  the  commercial  firm  of  E.  Nalle  &  Co.  instituted 
a  suit  for  debt  against  the  planting  partnership  of  Marin  &  Durand,  of 
which  plaintiff  was  a  member,  and  caused  the  sequestration  of  some 
movable  property,  a  i>ortion  of  which  was  owned  individually  by  Marin, 
and  another  portion  belonging  to  the  partnership. 

In  that  proceeding  the  seizing  creditors  were  represented  by  the  de- 
fendant, Sattcrfield,  under  a  power  of  attorney  vesting  liim  with  all  the 
powers  neces8ai7  to  the  collection  of  the  debt  by  judicial  process. 
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After  tlie  expiration  of  tlie  delay,  during  which  Marin  crtiUd  have 
bonded  tlie  seq  nestle  red  proi)erty,  on  liis  failure  to  do  so,  the  defend- 
ant, Satterfield,  as  agent  of  the  seizing  creditors,  furuislied  a  l>ond 
rekmsing  from  se^iuestration  tlie  individual  property  of  Marin,  and  the 
remainder  which  belonged  to  the  copartnership.  He  then  disposed  of 
all  that  proi>erty  at  private  sale,  without  an  order  of  court,  and  before 
judgment  had  been  rendered  in  favor  of  his  principals,  to  whom  he  re- 
mitted the  proceeds  of  the  property  sold  by  him. 

The  judgment  of  the  district  court  was  in  favor  of  plaintiff  in  the 
sum  of  $531  65.  Defendant  appeals  and  plaintiff  prays  for  a  large  in- 
crease of  the  amount  allowed  liim  below. 

The  justification  offered  for  his  acts  by  defendant,  in  his  answer  and 
in  his  testimony,  is  to  the  effect  that  he  acted  under  legal  lulvice,  with 
the  object  of  saving  unavoidable  costs  for  keeping  the  property  during  a 
protract^jd  litigation  -,  and  for  the  further  reason  that  the  sequestered 
property,  consisting  of  household  furniture,  of  corn,  of  cotton  in  bales 
and  cotton  in  seed,  and  of  i)Oultry,  was  of  a  perishable  nature,  which 
might  have  Ijeen  entirely  lost  or  materially  damaged  pending  the  litiga- 
tion, and  that  the  property  had  actually  brought  higher  prices  than  the 
appraisement  made  at  the  time  of  the  sequestration.  Hence  he  con- 
tends that  plaintiff  suffered  no  actual  damages  through  and  by  the  sale 
thus  made,  as  the  Nalle  &  Co.  suit  wjis  finally  decided  in  their  favor, 
and  that  ultimately,  the  proceeds  of  plaintiff's  property  would  have 
gone  to  his  creditors. 

Hut  in  thus  contending,  defendant  and  the  counsel  who  thus  directed 
him,  seem  to  have  entirely  ignored  the  remedy  which  the  law  provides 
for  the  precise  stiite  of  things  which  he  invokes  a^  his  justification  for 
taking  the  law  in  his  own  hands,  and  for  selling  as  his  own,,  or  as  be- 
longing to  his  principals,  property  which  he  held  under  the  mandate  of 
the  law,  and  which  had  not  yet  ceased  to  be  the  lawful  property  of  the 
seized  debtor. 

He  had  no  more  power  and  authority  to  offer  that  property  for  sale 
in  the  manner  that  it  was  done,  than  he  would  have  had  to  levy  on  it 
in  the  possession  of  the  owner,  without  authority  or  process  of  law. 

And  to  suggest  to  the  owner  now  that  the  proceeds  of  his  property 
were  applied  by  the  defendant  to  the  part  payment  of  the  formers 
debts  is  not  a  justification  in  law,  or  a  lawful  accounting  therefor. 

Hence  it  follows  that  the  defendant  is  liable  to  plaintiff  for  the  value 
of  the  hitter's  property  thus  illegally  disposed  of.  And  we  therefore  up- 
hold the  district  judge  in  his  conclusion^  on  this  point,  and  in  the  allow- 
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aiice  which  be  made  for  plaintiff  V  sliare  in  tlie  partiiersliip  property,  the 
ftum  of  $131  65. 

Tlie  record  shows  that  this  amount  was  half  of  tlie  proceeds  realized 
for  that  property,  which  was  sold  for  its  full  market  value. 

But  we  tind  that  he  erred  in  allowing  $2(J<)  for  the  household  furniture. 
It  was  sold  for  $100,  and  the  evidence  shows  that  it  was  not  worth  one 
dollar  more. 

He  also  erred  in  allowing  $200  as  punitory  damages. 

The  evidence  is  overwhelming  in  support  of  the  conclusion  that 
defendant's  conduct  was  not  wanton  or  malicious.  It  was  simply  the 
result  of  an  erroneous  idea  of  his  powers,  under  the  misleading  advice 
of  his  counsel  at  the  time. 

Hence  he  should  not  be  imnished  for  an  honest  error  of  judgment. 
We  hold  that  he  cannot  be  condemned  to  exenjplary  danmges,  and  that 
the  allowance  on  that  score  must  be  rejected. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  amended, 
as  follows :  # 

1.  By  rejecting  the  claim  for  punitory  damages,  for  which  $200  had 
been  allowed  below. 

2.  By  reducing  the  allowance  for  the  value  of  the  household  furniture 
from  $200  to  $100.  And  it  is  now  ordeied  that  the  judgment  as  thus 
amended,  and  thus  reduced  to  $231  65,  be  affirmed  on  plaintiff's  costs  on 
appeal. 


No.    1,350.  «    7451 

J.  Meyeks  &  Co.  vs.  Claiborne  Birottk  — Joseph  B.  McClelland,       ^*  ^1 

Inteuvenok. 

The  [plaintiff  may  diocoutinue  his  suit  at  any  stage  previous  to  judj^nient,  ami  that  right  ou 
the  part  of  an  attaching  or  seizing  creditor  is  not  affected  by  the  fact  that  a  tJiinl  person 
haa  intei^ened  for  the  purpose  of  claiming  the  ownership  of  the  property  attaclied. 

The  dismissal  of  the  suk  operates  a  release  of  the  property  claimetl  by  the  intervener,  and  if 
he  wishes  to  be  quieted  iu  liis  title,  he  must  have  recourse  t<»  a  direct  action. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Leicis,  J. 


Thou.  JL  Lewis  for  Plaintiffs  and  Appellees. 


C.  ir.  Dulioij  and  E.  P.  Yeazie  lor  lutervcuor  and  Appellant. 
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Tlie  opinion  of  the  Court  was  delivered  by 

Focut,  J.  In  a  suit  for  debt  plaintiffs  took  out  an  attaclmient  agjiinst 
defendant's  property,  whereupon  intervenor  claimed  ownership  of  some 
of  the  ]>roperty  seized,  consisting  of  movables  and  immovables. 

Before  trial,  phiintiffs  presented  a  motion  for  the  dismissal  of  this  suit 
at  their  costs,  wliicli  was  opposed  by  intervenor,  on  the  ground  that  be 
was  entitled  to  a  judgment  on  the  merits  of  the  issues  tendered  by  him 
in  liis  intervention. 

Intervenor's  objections  were  overruled,  the  suit  and  the  intervention 
were  dismissed,  with  a  reservation  of  intervenor's  right  to  a  separate 
action,  as  he  had  prayed  for  damages  against  plaintiffs -for  the  wrongful 
seizure  of  intervenor's  property. 

The  present  appeal  is  prosecuted  from  that  judgment  by  intervenor, 
who  contends  for  his  right  under  the  law  to  have  had  a  judgment  on  the 
demands  which  he  urged  in  his  intervention.  The  substance  of  the  re- 
lief which  he  prayed  for  was  tlie  release  of  so  much  of  the  property  at- 
tached as  he  claimed  to  own ;  to  be  recognized  as  the  lawful  owner 
thereof,  and  danitages  in  the  sum  of  $28(K)  against  the  attaching  creditors. 

As  he  fiiiled  to  make  the  defendant  a  party  to  his  intervention,  he  wjis 
not  in  a  condition  to  obtain  such  a  judgment  recognizing  his  title  to  the 
property  which  he  claimed,  as  would  have  been  binding  on  the  defend- 
ant; non-constai  that  the  latter  w^ould  not  himself  have  claimed  the 
ownership  of  the  same  property. 

The  plaintiffs  had  the  unquestioned  right,  previous  to  judgment,  to 
discontinue  their  suit  on  paying  the  costs.     C.  P.  491. 

The  dismissal  of  their  suit  operated  at  once  the  release  of  the  prop- 
erty wiiich  w^as  claimed  by  the  intervenor,  which  was  the  very  relief 
which  the  latter  sought. 

That  disposition  of  the  case  left  no  issue  which  could  be  tried  between 
himself  and  plaintiffs,  save  and  except  the  demand  for  damages.  But 
the  trial  of  that  issue  essentially  depended  upon  that  of  the  alleged 
ownership  of  the  intervenor,  and  it  has  already  been  seen  that  that 
issue  could  not  be  finally  determined  in  the  absence  of  the  defendant  as 
a  party  to  the  trial  thereof.  Under  the  judgment  complained  of  iuter- 
venor's  right  of  action  under  the  issues  which  he  had  tendered  to  plain- 
tiffs were  fully  reserved,  and  it  is,  therefore,  difficult  to  discern  what 
injury  he  has  suffered  from  the  judgment  which  he  seeks  to  reverse. 

In  the  case  of  Burrow  vs.  Jacobs,  38  Ann.  370,  plaintiffs  claimed  the 
ownership  of  an  immovable  in  the  x>«>s^ssion  of  defendants,  and  a 
third  party  intervened    for  the    purpose  of    claiming  ownership  of 
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the  same  property.  On  an  exception,  and  after  hearing  evidence  there- 
on, the  court  dismissed  tlie  suit  and  the  intervention. 

On  appeal,  this  court  said :  "  The  dismissal  of  the  suit  carried  with 
it  the  intervention.  It  cannot  be  pretended  that,  by  joining  the  plain- 
tiffs, the  intervenor  became  a  plaintiflF,  or  substituted  herself  to  the 
plaintiffs.  If  she  has  any  right  to  the  land  in  question  she  will  have  to 
bring  a  proper  proceeding  to  have  the  same  recognized  and  enforced." 

As  there  is  no  possible  difference  between  the  legal  effect  of  a  dis- 
missal of  a  suit  on  an  exception  by  the  defendant,  and  a  dismissal 
at  the  instance  of  plaintiff  himself,  it  is  undeniable  that  the  ruling  of 
that  case  describes  accurately  the  position  which  the  intervenor  occux>ie8 
in  the  present  case. 

The  doctrine  there  and  here  enforced  finds  ample  sanction  in  previous 
adjudications  of  this  court.  Walmsley  vs.  Whitefield,  24  Ann.  258; 
Todd  vs.  Shouse,  14  Ann.  426 ;  Merritt  vs.  Opeuheim,  9  Ann.  54 ;  Jones 
vs.  Lawrence,  4  Ann.  279. 

In  keeping  with  tliat  long  line  of  authorities  we  conclude  and  we 
hold  that  when  the  suit  or  main  action  between  plaintiff  and  defendant 
is  terminated,  there  is  no  room  for  an  inteavention,  the  essence  of  which 
is  the  existence  of  a  suit  between  persons  other  than  the  intervenor. 

Judgment  affirmed. 


No.  1,346. 
Louis  Honoue  PiU^uean  et  al.  vs.  Aim^e  Lecompte  et  als. 

Whero  neither  the  principal  uor  the  reconventional  demand  involves  an  amount  in  dispute  ex- 

ceediuf^  two  thousand  dollars,  neither  is  appealahle  to  this  court. 
The  apiounts  involved  in  both  cannot  be  cumulated  to  establish  Jurisdiction. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafayette. 
J)e  BaUhn^  J. 


O.  C,  &  J,  Mouton  for  Plaintiffs  and  Appellees: 

The  law  considers  marriage  purely  as  a  civil  contract.  C.  C.  86;  TouUior  &  Dnvervier  Droit 
CHvil  Francais,  Vol.  I,  Nos.  488  to  404.  inclusive.  ♦ 

The  party  seeking  to  recover  should  establish  the  marriafi^o  as  coiiclusivoy  as  any  other  fact. 
Where  there  is  no  consent  there  is  no  marriage. 

Children  bom  out  of  marriage  can  be  legitimated  only  by  an  acknowledgment,  and  subse- 
quent marriage,  under  provisions  of  Article  198,  C.  C,  wlicn  the  parent  has  legitimate 
descendants. 

Both  parents  must  concur  in  the  acknowledgment. 
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PK'jcan  et  al.  vs.  Lec'onipto  et  als. 

Est  ilk  tie  it  J)upH  for  Defeudauts  and  Appellants: 

A  mother  may  nt'cept  a  donation  for  her  chihl.    An  aet  of  donation  if  not  good  as  donation 

may  bo  g<MKl  as  an  acknowledgment  of  an  illegitimate  child,  if  it  owbodiea  wliat  U 

required  f<»r  an  acknowledgment. 
An  illegitimate  child  duly  acknowledged  by  the  father  is  entitle*!  to  alimony.    C.  0.  242. 
Whatever  relates  to  the  forms  of  the  marriage  is  directory  and  not  indispensable  to  iu 

validity. 
A  marriage  in  articulo  mortis  is  as  binding  as  any  other. 

Where  a  marriage  has  been  contracttnl  there  is  the  pi-esumption  of  omnia  rite  acta. 
To  set  aside  a  marriage  for  inability  to  consent,  the  burden  of  proof  lies  with  the  one  asnail- 

ing  it. 
Temiwrary  di^rangement  to  invalidate  a  contract  must  be  clearly  proven.    The  situation  and 

iucaiMicity  must  be  apparent. 
Sanity  as  well  as  capiu'ity  tt>  consent  is  always  i>resumed. 
To  invalidate  a  marriage  because  of  the  insanity  or  U^miwrary  derangement  produceil  by  nick- 

nesH  of  one  of  the  parties,  at  the  time,  it  must  1mi  shown  that  the  other  could  not  posniWy 

have  been  ignorant  of  his  stat43. 
Wher«'  there  is  goinl  faith  on  the  part  of  one  of  the  parties  to  the  marriage,  it  is  go<Ml  as  U*  her 

or  him  and  produces  its  civil  effect*. 
(i(HMl  faith  is  always  jiresumed.    24  Ann.  299. 
The  law  protects  the  innocent  party  to  a  contract. 


Tlie  Opinion  of  the  Court  was  delivered  by 

Fennku,  J.  We  do  not  see  how  it  would  be  possible  for  us  to  exer- 
cise jurisdiction  oA-er  this  ai)peal  without  transcending  the  mandate 
conferred  upon  us  by  the  Constitution. 

The  plaintiffs,  alleging  themselves  to  be  the  sole  legitimate  and  forced 
heirs  of  Louis  A.  Prejean,  deceased,  bring  the  principal  action  to  annul 
a  donation  made  by  their  sjiid  ancestor  to  PInlomene  Prejean  with  re- 
version in  a  certain  contingency  to  Ainu»e  Lecompte. 

Various  grounds  of  nullity  are  propounded.  The  property  wa«  esti- 
nuited  in  the  donation  at  $24o,  but  the  petition  alleges  its  value  at 
J?15()0.     The  evidence  fixes  its  value  at  about  $800. 

Of  this  principal  demand,  it  is  clear  that  we  have  no  jurisdiction. 

The  defendants  filed  a  general  denial  and  otherwise  contest  the  de- 
mand of  plaintiffs.  They  further  allege  that  defendant,  Ainiee  Le- 
compte^, is  the  widow  and  surviving  spouse  of  the  deceased,  Louis  A. 
Prejean,  and  tluit  Philomene  Prejean  is  his  child  by  said  k\\\\^  Le- 
compte, legitinuited  by  the  marriage  of  her  father  and*  mother,  and, 
therefore,  his  forced  heir. 

They  aver  tliat  Louis  A.  Pri^ean  left  a  valuable  estate,  a  large  portion 
of  which  liad  been  disposed  of  by  the  plaintiffs;  that  Philomene  is  en- 
titled, as  heir,  to  one- third  thereof,  "  which  should  not  be  less  than 
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$2000;"  and  they  pray  in  reconvention  for  judgment  "  for  one-third  of 
the  property  of  the  estate  in  kind,  or  $2000  in  the  alternative." 

As  the  amount  in  dispute  does  not  exceed  $2000,  under  defendant's 
own  allegation,  it  is  plain  we  have  no  jurisdiction.  Even  that  valuation 
is  enormously  excessive  under  the  evidence  in  the  case  <and  is  in  contra- 
diction of  the  allegation  in  plaintiffs'  petition  tliat  the  entire  estate  left 
by  the  deceased  amounted  to  about  $2200 

There  is  no  question  of  a  fund  to  be  distributed,  and  nothing  in  the 
pleadings  or. evidence  indicates  an  amount  in  dispute,  under  either  the 
principal  or  reconvention al  demand,  exceeding  or  even  approaching 
$2000. 

It  is  well  settled  that  the  appealable  character  of  the  i>rincipal  and  the 
reconventional  demand  must  each  be  separately  established,  and  tliat 
the  amounts  of  both  cannot  be  cumulated  to  bring  the  amount  within 
our  jurisdiction.  Stevenson  vs.  Whitney,  33  Ann.  655 ;  Smith  vs.  In- 
surance Co.,  id.  1071 ;  Colomb  vs.  McQuaid,  36  Ann.  370. 

It  is,  therefore,  ordered  that  the  appeal  herein  be  dismissed  at  appel- 
lants' costs. 


No.  1,343. 

41    I 

Mrs.  Dora  Lambktii,  wife  of  T.  0.  Stark,  vs.  Louis  A.  Joffrion,     ni« 

Sheriff. 

1.  In  riwc  the  jiulgmeut  debtor  rules  the  sheriff  holding  Ji,/a.  to  file  in  court  a  rctuni  of  his 
pnM'ec<lings  thereunder,  and  he  responds  thereto,  and  furnishes  a  statement  of  the  pro- 
ceeds i-ealized,  and  distributee!  thereunder,  and  includes  tlicrein  one  of  his  management 
and  administration  of  the  plantation  while  under  soixure,  and  the  creditor  traverses 
the  iU'ias  thereof,  the  proceedings  are  assimilitated  to  an  account  of  administmtion 
eo  nomitie^  and  the  creditor's  traverse  may  be  treated  as  ai»'  opposition  to  an  account. 

2.  The  sheriff  having  under  his  control  a  valuable  plantation,  with  growing  oi-ops  thereon,  is 
held  to  the  same  degree  of  wsponsibility  and  accountability  as  any  other  agent  or  admin- 
istrator would  be,  and  to  exercise  the  same  care  aa  a  prudent  owner  would,  over  his  own 
property. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
BUichnianj  J. 


H.  North  CuUom  and  E,  iV.  CuHom,  Jr.,  for  Plain tiflf  and  Appellee: 

The  account  of  administration  by  a  sheriff  of  the  crops,  i-euts  and  revenues  of  a  phuita- 
tation  and  disbursements  therefor  while  under  seissure,  when  opposed  by  the  debtor,  gen- 
erally and  specially  with  averments  of  failure  faithfully  to  account  for  revenues,  and  of 
improp<'r  charges,  must  be  proved  aliunde  and  especially  in  the  c^iso  where  cn^dits  have 
iM^n  suppressed  for  crops  and  rents,  and  charges  made,  proved  to  bo  impjoper.  35  Ann. 
(MVi;  iWAnn.  841;  29  Ann.  74.');  McKey  vs.  Scntt,  Sheriff,  So.  Reporter,  18H7,  p.  r>84;  39 
A.  N.  R. 
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2.  A  sheriff  cAunot  buy  a  boiler  for  a  plantation  under  seizure,  charge  the  same  to  defoDdaot 
in  execution,  and  sell  such  boiler  never  seized  and  never  advertincd,  under  the  same  exe- 

*  cntion.    22  Ann.  387 ;  32  Ann.  195. 

3.  The  law  requires  public  adv»)rtisement  to  precede  the  judicial  sale  of  property;  the  same 
rule  should  be  observed  in  a  Judicial  lease,  where  a  sheriff  ordered  by  a  court  to  lease 
property  does  so  without  lulvortisement,  far  below  its  real  value  and  under  circumstsnc4'« 
showing  favoritism  on  his  part;  he  must  pay  the  amount  which  the  property  should  have 
rented  for. 


Joffrion  &  Bordelon  and   Thorpe  <&  Peterman  for  Defeudant   and 
Appellant : 

1.  Execution  debtor  cannot  proceed  by  opposition  to  the  sheriff's  retnm  to  recover  from  the 
sheriff  money  and  property  allege<l  to  have  been  received  by  him  under  writ  of  fieri  faeia* 
and  damages  for  maladniinistration  of  property  while  under  seizure.  C.  P.  Arts.  306,  3d6: 
4  Ann.  280 ;  14  Ann.  423. 

2.  A  legal  return  by  a  sheriff  make^  proof  of  its  contents  until  errors  are  specially  set  forth 
and  proved  by  the  party  alleging  them.    6  Ann.  55. 

3.  The  burden  of  proof  is  on  tlie  party  alleging  breach  or  failure  of  duty  upon  the  part  of  a 
public  officer.    28  Ann.  842  ;  6  Ann.  175 ;  1  Grcenl.  on  £v.  sec.  80. 

4.  The  neglect  or  failure  of  one  party  to  prove  what  is  essential  to  his  rocoverj*,  is  not  cnred 
by  the  evidence  of  the  other  party  leaving  the  fact  doubtful.    17  Ann.  294 ;  3  X.  S.  228. 

5.  Debtor  in  a  writ  of  fieri  faeian,  who,  after  return  filed,  participat<u}  without  protest  iu  the 
distribution  of  the  fund,  is  estopped  from  subsequently  claiming  a  larger  sum  than  that 
stated  in  the  return.    14  Ann.  389. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  Claim  is  made  against  defendant  sheriff  for  the  sum  of 
$8954  87  —  the  items  of  which  alleged  indebtedness  appearing  in  detail 
in  an  account  which  is  annexed  to  the  plaintiff's  petition  —  under  the 
following  circumstances : 

Under  a  final  judgment  rendered  in  a  suit  entitled  Geo.  W.  Sentell 
&  Co.  vs.  Mrs.  Dora  Lambeth,  wife,  the  defendant  was  directed  and 
required  to  make  a  seizure  of  the  property  of  the  defendant  in  execu- 
tion—  the  present  plaintiff — and  he  did,  thereunder,  make  a  seizure  of 
her  Dora  plantation,  and,  pending  sale  thereof,  same  was  in  his 
care,  and  under  his  administration.  It  is  charged  that  this  seizure  was 
effected  on  the  17th  of  August,  1875,  at  a  time  when  the  place  was 
in  process  of  cultivation  in  cotton  and  cane — one-sixth  by  the  owners, 
and  five-sixths  by  tenants  who  worked  on  shares,  for  money,  or  for 
labor;  that  the  defendant  (plaintiff  here)  resided  at  a  distance  of  four 
miles  from  the  place,  and  had  placed  it  under  the  management  and 
superintendence  of  an  overseer,  who  was  displaced  by  the  sheriff's 
keeper.  That  the  said  sheriff  continued  in  charge  of  said  plantation, 
crops  and  other  property,  from  the  date  of  seizure  until  it  was  leased 
for  the  subsequent  year,   1886,  under  an  order  of  court,   which  was 
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granted  on  the  8th  of  December,  1885,  an  injunction  against  a  sale 
thereof  having  been,' in  the  meanwhile,  obtained  by  the  plain  tit!'. 

It  is  for  a  general  settlement  of  the  sheriff's  agency  and  management  of 
this  property  that  this  litigation  was  undertaken. 

It  appears  that  the  property  was  ultimately  sent  to  sale — the  injunc- 
tion having  been  finally  disposed  of — on  the  6th  of  November,  1886, 
and  sold  for  $16,500,  on  a  credit  of  twelve  months,  the  purchaser  exe- 
cuting his  bond  therefor. 

Soon  afterwards  the  defendant  in  execution  —  plaintiff  herein  —  ob- 
tained a  rule  on  the  defendant  sheriff,  to  show  cause  on  the  9th  of  De- 
cember, 1886,  why  he  should  not  file  his  return  of  the  writ  of  seizure 
and  sale ;  and  on  the  11th  of  that  month  he  made  a  return  of  the  writ 
and  accompanied  the  same  with  a  full  and  elaborate  statement  in  detail, 
of  all  of  his  proceedings  and  doings  thereunder,  and  particularly  of  his 
cultivation  and  management  of  Dora  plantation,  and  of  the  crops  of 
cotton  and  sugar-cane  produced  thereon,  and  all  of  the  items  and 
amounts  of  his  expenditures  and  receipts  therefrom,  including  the  lease 
thereof — the  whole  covering  twenty-two  pages  of  this  transcript. 

According  to  his  report,  tlie  total  proceeds  of  the  crops  of  1885  and 
1886,  including  the  lease  price,  aggregated  $6324  38,  the  whole  of  which 
was  expended,  except  the  sum  of  $1402  65,  paid  to  plaintiff's  Attorney, 
and  a  balance  of  $^^5  14,  remaining  in  sheriff's  hand,  subject  to  her 
order. 

In  opposition  to  this  return  and  statement  of  account,  the  plaintiff 
has  taken  the  present  proceeding,  whereby  she  seeks  to  recover  judg- 
ment for  the  sum  stated  supra. 

To  the  petition  of  plaintiff,  defendant,  sheriff,  tendered  the  following 
exceptions,  viz : 

1.  No  cause  of  action. 

2.  Because  the  suit  wherein  his  account  is  filed,  and  against  which 
this  proceeding  is  directed  had  been  ended  by  final  judgment,  disposi- 
tion of  proceeds,  and  return  of  fi.  fa,,  before  the  same  was  filed. 

3.  Because  third  opposition  is  not  the  proper  form  in  which  io  attack 
same. 

4.  Because  said  proceeding  discloses  a  misjoinder  of  actions. 

On  the  trial  the  judge  a  quo  found  that  jjlaintiff 's  petition  contained 
an  improper  cumulation  of  demands,  and  she  was  ordered  to  elect 
whether  she  would  pursue  her  opposition  to  the  account  of  distribution 
of  tlie  proceeds  of  sale,  or  her  action  against  the  sheriff  for  damages, 
resulting  from    his  alleged  maladministration  of  plaintiff's  property 
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while  under  seizure — or  in  default  of  so  doing,  that  her  proceeding 
should  be  dismissed. 

Thereupon,  plaintiff  elected  to  pursue  her  opposition  to  the  sheriff's 
account,  as  evidenced  by  the  account  annexed  to  lier  petition,  reservinff 
her  rights  of  action  against  him  for  an  account  of  his  management  of 
the  property  seized,  and  for  and  on  account  of  all  of  his  acts  of  mal- 
administration thereof. 

Defendant  objected  to  this  election  as  not  being  sufficiently  explicit, 
or  responsive  to  the  judge's  order,  but  same  having  been  overruled,  his 
counsel  reserved  a  bill  of  exceptions. 

In  tliis  state  of  the  pleadings — as  nearly  as  we  can  understand  tlieiii 
—  for  they  are  exceedingly  prolix  and  elaborate  —  the  parties  went  to 
trial,  and  judgment  was  thereon  pronounced,  and  the  defendant's  ac- 
count was  amended  by  placing  to  his  debit,  the  following  additional 
it«ms,  viz: 

Thirty-seven  barrels  of  molasses $505  54 

Sixteen  hogsheads  of  sugar 708  00 

Sale  of  cotton  seed  and  ginning 68  23 

Six  molasses  barrels 10  80 

Balance  of  rent  by  Jones 43  00 

For  pieux  and  posts 58  75 

Total $1,394  32 

This  account  was,  in  all  other  respects,  approved  and  homologated. 

From  this  judgment  the  accountant  has  appealed,  and  in  this  court 
the  complainant  has  filed  an  elaborate  assignment  of  errors,  and,  in 
this  wise,  the  entire  ca«e  is  before  us  for  review. 

It  is  made  an  important  question  in  this  case  whether  the  plaintift*'s 
petition  is  in  the  nature  of  an  opposition  to  an  account  of  administra- 
tion, and,  therefore,  in  efiect,  an  answer,  or  is  it  a  direct  action.  The 
judge  a  quo  at  first  entertained,  and  treated  it  as  a  «t«7,  but  SHbsequently 
as  an  opposition j  and  of  this  the  sheriff's  counsel  complain. 

To  our  thinking  the  whole  proceeding  is  somewhat  anomalous  and 
8ui  generis)  one  for  which  we  know  of  no  exact  precedent.  But  the 
definition  of  it  will  serve  no  useful  purpose,  as  mere  names  are  not  at  all 
efficacious  in  controversies  touching  the  adjustment  of  matters  of  ac- 
count j  and  the  question  of  the  onus  of  proof,  is  of  scarcely  greater  im- 
portance. So  we  will  leave  it  just  where  we  find  it,  and  treat  it  as,  in 
some  sort,  an  opposition  to  a  sheriff's  account  of  administration  of  a 
plantation  under  seizure. 
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Tlie  suhsUintial  factH,  as  above  recited,  are  proved  by  tlie  record — the 
differences  between  the  parties  being  as  to  the  details,  only. 

It  appears  that  on  tlio  1 4th  of  December,  1886,  prior  to  the  inaugura- 
tion of  these  proceedings  on  the  2nd  of  April  afterwards,  plaintiff  ^s  at- 
torney received,  and  receipted  for  $300  of  the  balance  in  the  sheriff's 
hands,  as  stated  previously,  and  this  is  made  the  foundation  of  defend- 
ant's plea  of  estoppel  by  conduct  and  of  record  which  was,  over  their 
objection,  overruled  by  the  judge  a  quo,  and,  we  think,  correctly.  The 
simple  acceptance  of  this  smn,  "on  account,"  to  all  appearances,  cannot 
be  treated  as  having  such  serious  consequences,  when  it  was  evidently 
not  contemplated,  or  so  considered.  There  is  nothing  to  induce  the  be- 
lief that  the  plaintiff,  or  her  counsel  considered  this  as  a  "settlement" 
final. 

This  ruling  is  perfectly  consistent  with  the  view  we  have  entertained 
of  this  whole  case. 

The  account  rendered  by  the  sheriff,  in  answer  to  the  plaintiff's  rule, 
and  that  annexed  to  the  plaintift  's  petition  of  opi>osition,  present  differ- 
ent views  of  the  same  question,  because  all  questions  of  damages  and 
charges  of  maladministration  are  eliminated.  There  is  no  question  ap- 
pertaining to  the  proceeds  of  sale,  or  thier  distribution.  The  duty  of  the 
sheriff  to  account  for  what  came  into  his  hands  from  other  sources,  is  the 
one  sought  to  be  enforced}  and,  in  strictness  of  speaking,  same  does  not 
form  a  part  of  his  return )  or,  rather,  his  return  of  such  independent  and 
extraneous  matters  does  not  conclude  the  plaintiff,  and  plaintiff's  par- 
tial receipt  cannot  conclude  her. 

As  at  present  limited,  this  is  merely  a  proceeding  by  an  opposition  to 
an  account  "for  moneys  had  and  received,"  and  nothing  more. 

The  following  are  the  items  covered  by  plaintiff's  assignment  of  error, 
viz: 

1.  Price  of  new  boiler,  $501  75. 

2.  Difference  on  rent,  $405  05. 

3.  Error  in  judgment,  $ia94  32-2301  12. 

Or,  in  other  words,  she  demands  that  the  amounts  should  bo  so  cor- 
rected and  increased  as  to  give  her  judgment  for  the  sum  of  $3597  74. 
This  sum  is  far  less  than  that  originally  demanded;  but  it  seems  to  show 
that,  since  the  questions  at  issue  have  passed  under  judicial  investiga- 
tion, her  views  have  become  very  much  modified. 

As  thus  defined  and  restricted,  our  duty  is  confined  to  an  exantination 
of  the  items  of  increase  m()ntioned  i;i  the  judgment  of  which  the  sheriff 
complains,  and  the  additional  items  demanded  by  opponent. 
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We  will,  for  convenience,  reverse  the  order,  and  dispose  of  the  latter 
first. 

The  first  question  that  recurs,  is  that  in  reference  to  the  new  boiler 
which  the  defendant  purchased,  and  placed  in  position  on  the  planta- 
tion, during  the  grinding  season,  and  in  order  to  prepare  the  crop 
for  market.  An  old  one  had  become  so  inefficient  as  to  be  i)ractically 
useless. 

He  had  applied  to  the  parties  to  the  suit  for  relief,  and  they  had 
refused  it.  He  was  charged  with  full  responsibility  for  the  management 
of  the  place  and  the  crops  thereon,  as  this  controversy  attests. 

His  only  alternative  was  to  purchase  the  boiler  and  charge  the  planta- 
tion. It  is  not  claimed  that  the  price  he  charged  is  excessive,  nor  that 
the  old  one  was  sufficient  for  the  purpose  of  bearing  off  the  crop. 
Opponent's  comi)laint  is  that  it  was  not  detached  from  the  place,  and 
reserved  from  sale,  or,  if  sold,  that  it  was  not  separately  appraised  and 
sold,  so  as  to  have  made  its  proceeds  available  to  her. 

It  is  clear  to  our  minds  that  the  sheriff  did  the  best  and  only  thing  he 
could  have  done,  in  the  presence  of  such  an  emergency,  purchase  a  new 
boiler,  and  that  it  was  clearly  the  duty  of  opponent  to  have  more 
closely  watched,  and  guarded  her  own  interests,  and  to  have  enjoined 
the  sale  of  the  boiler  as  her  own,  or  to  have  required  a  separate 
appraisement. 

This  demand  comes,  at  this  time,  with  poor  grace,  and  her  attempt  to 
put  the  loss  upon  the  sheriff  is  quit«  ine<piitable. 

The  claim  made  for  the  amount  of  the  difference  between  the  amount 
of  the  actual  lease  price  of  the  plantation,  during  188G,  and  that  for 
which  it  ought  to  have  been  leased,  in  the  opinion  of  her  witne&ses,  is  a 
frivolous  claim.  Taking  all  the  prrof  in  the  record  in  regard  to  the  cul- 
tivation of  the  place  in  1885  and  188G,  and  it  is  evident  that  the 
amount  realized  in  the  latter  year  was  the  fair  value  of  it.  But,  if  in- 
deed, it  was  not,  and  the  sheriff  knew  it,  the  loss  w^ould  be  plainly  at- 
tributable t9  the  maladministration  and  not  recoverable  on  tliis  suit  as  it 
stands. 

With  regard  to  the  alleged  error  in  the  judgment  appealed  from  of 
$1394  32,  it  is  not  sufficiently  indicated  as  to  enable  us  to  know  how  to 
determine  its  merits  —  it  is  simply  a  general  demand  for  an  increjise  of 
the  judgment,  so  as  to  give  plaintiff  the  told  sum  of  $3597  74.  This  de- 
mand must,  of  course,  be  remitted  to  the  final  resume  of  the  conclusions 
we  arrive  at  in  summing  up  the  case. 

In  the  next  place,  we  will  examine  the  items  by  which  the  judge  a  quo 
increased  the  defendant's  liability,  and  tlie  first  one  in  order  is  that  of 
37  barrels  of  molasses  valued  at  $505  54. 
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Prom  the  opponent's  brief,  p.  10,  we  riiake  this  quotation,  viz: 

"  On  trial  it  was  proved  that  16  hogsheads  sugar  were  made  under 
sheriff's  management  more  tlian  were  accounted  for  by  him. 

"  1.  Kimbro,  his  own  witness  and  former  keeper,  said :  '  I  think  I 
said  there  were  79  made,  but  after  refilling  there  were  78.' " 

"But  this  does  not  include  tlie  molasses." 

As  against  this  statement  the  sheriff's  account  shows  that  he  charges 
himself  witli  fifty  seven  barrels,  as  the  total  amount  of  the  yield,  and  of 
this  the  opponent  received  ten  barrels^  and  lias  not  accounted  therefor. 
This  account  is  supported  by  his  own  testimony,  and  that  of  two  other 
witnesses,  and  one  of  them  was  his  keeper  or  guardian,  Mr.  Kimbro,  on 
whose  statement,  above  quoted,  opponent  relies. 

He  says  distinctly :  *^  The  number  of  bales  of  cotton,  hogsheads  of 
sugar,  and  baiTels  of  molasses,  entered  on  the  account,  represent  all 
the  sugar,  cotton  and  molasses  that  came  into  my  hands  for  the  planta- 
tion." 

Tliis  statement  is  circumstantially  corroborated  by  other  witnesses. 
If,  in  point  of  fact,  this  witness  had  made  a  different  one,  as  a  witness 
in  another  suit,  in  all  fairness,  to  the  witness  and  to  tlie  court,  it  should 
have  been  introduced  in  evidence,  so  that  we  might  read  it,  and  judge 
for  ourselves. 

We  are  clearly  of  the  opinion  that  this  item  should  be  rejected  and 
disallowed. 

The  next  item  to  which  attention  is  attracted  is  that  for  sixteen  hogs- 
heads of  sugar,  valued  at  $708,  in  the  judgment,  and  charged  for  as 
having  been  unaccounted  for  by  the  sheriff. 

The  sheriff  charges  himself  with  a  total  of  thirty-seven  hogsheads  of 
sugar,  and  he  is  entitled  to  credit  for  ten  that  were  bonded  by  the  op- 
ponent, leaving  thirty-seven  for  which  he  has  accounted.  This  state- 
ment, like  the  previous  one  in  regard  to  the  molasses,  is  supported  by, 
identically,  the  same  evidence.  The  evidence  in  support  of  the  op- 
ponent's theory  is  identically  the  same  as  that  in  regard  to  the  molasses, 
and  this  item  must  share  the  same  fate,  and  it  must,  tlierefore,  be  re- 
jected, also. 

The  item  of  balance  for  rent  by  Jones,  $43,  must  be  disallowed  and 
rejected  because  we  find  in  the  record  this  admission,  viz : 

"  Admitted  that  B.  H.  Jones  gave  to  Col.  Stark  his  note  for  $70  for 
land  rent  of  1885,  and  that  Col.  St^irk  has  the  note  in  his  possession." 

Tliis  item  must,  also,  be  rejected  and  disallowed,  as  Col.  Stark  is 
plaintiff's  husband. 

With  regard  to  the  three  other  items  appearing  in  the  judgment,  tlie 
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evidence  is  too  conflicting  and  too  much  involved  in  doubt,  to  justify  us 
in  inaking  any  alteration,  and  we,  tlierefore,  conclude  to  let  llieni  re- 
main undisturbed. 

On  the  wliole  we  think  the  account  that  was  rendered  by  the  sheriff  is 
fair,  full  and  reasonable.  At  all  times  the  duties  of  the  executive  officers 
of  a  court  are  delicate,  and  difficult,  and  require  great  courage  and  the 
exercise  of  good  judgment,  in  their  performance.  When  such  officers 
make  a  fair  showing  of  having  discharged  them  faithfully  and  honestly, 
as  the  defendant  appears  to  have  done  in  this  case,  we  find  it  a  pleasant 
duty  to  approve  their  acts.  But,  in  case  they  are  shown  to  have  l)een 
guilty  of  harsh  or  oppressive  acts,  or  to  have  been  guilty  of  acts  of  mal- 
administration, we  shall  just  as  promptly  punish  and  repress  them. 

The  judgment  appealed  from  must  be  amended,  in  favor  of  the  de- 
fendant sheriff,  in  the  amounts  and  particulars  instiinced  above. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  so  amended  and  corrected  as  to  disallow  the  following  items,  viz : 

Thirty-seven  barrels  of  molasses $505  54 

Sixteen  hogsheads  of  sugar.. 708  00 

Balance  of  Jones'  rent 43  00 

$1,256  54 
And  that,  as  thus  amended,  the  judgment  be  affirmed,  with  cost  of 
appeal  t-axed  against  the  oi)ponent  and  apjiellee. 


«  l^  No.  1.347. 

Albert  Guidrv,  President,  et  al.  vs.  Hexry  L.  Garland  et  als. 

In  cano  a  Hnm  in  paid  during  tlio  pending  of  a  snit,  and  prior  to  Jiidgniout,  whereby  the 
amount  of  plaintiff's  claiqi  it*  ruducfxl  to  a  aniu  le88  than  )^2()U0,  thiH  court  lias  no  jurisidic- 
tion  ratioTie  inaterice,  and  tho  appeal  will  be  disiuiH^^fd  ex  propria  motu. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Lewis,  J. 


Tho8.  H,  Lewis  for  Plaintiifs  and  Appellees. 


Kenneth  BaiUio  and  Estilcite  &  l)upr6  for  Defendants  and  Appellants : 

1.  Parties  sued  as  surotios  are  ontitUnl  to  tlie  benefits  of  di«cu«Hion  unlciw  they  have  boand 
theni8elve«  in  nolido,  or  n'nounced  the  plea  of  diHiMisHion.    8  M.  835,  (J.  C.  3045. 

2.  Where  tlie  court  i»  in  doubt  as  to  the  true  charact<.'r  of  tho  instrument  sued  on, 
whether  a  suretyship  or  a  principal  obligation,  that  iuteri>retatiou  must  be  given  to 
it  which  will  favor  tlie  obligor  rather  than  tlio  obligee.    C.  C.  1957. 
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3.  Ill  a  doubtful  coHo  the  construction  put  on  a  contract  by  the  parties  furnishes  a  arrect 
rule  of  interpretation.    C.  C.  1956. 

4.  Plaintiff  cannot  ji^aiusay  the  allegations  of  his  petition,  or  seek  to  give  a  different  char- 
acter to  the  contrac*t  from  that  8tat4>d  in  his  pleadings.    State  decisis. 

5.  Suretyship  is  an  accessory  contract  and  can  only  exist  to  secure  a  pre-existing  debt. 
C.  C.  3035. 

6.  If  there  be  no  debt,  tliere  can  be  no  suretyship.  Pothier,  Oblig.,  Tome  1,  p.  369;  Marcad6, 
vol.  4,  p.  338,  Xo.  392. 

7.  A  principal  obligation  is  independent  of  any  other. 

8.  The  pactum  conttitu^e  pectmire  by  which  a  person  binds  himself  to  pay  at  a  fixed  time  to  a 
creditor  what  is  due  liim  by  himself  or  by  another,  like  suretyslvip  presupiioses  the  pre- 
existence  of  a  debt,  as  an  indispensable  condition,  and  error  as  to  the  existence  of  the 

.     debt  makes  it  null.    Pothier  on  Obi.,  vol.  1,  p.  367,  Xo.  6. 

9.  The  pactum  con»tituta  jtecunim  as  well  as  suretyship  cannot  exist  under  more  onerous 
conditions  than  those  of  the  principal  debt.    C.  C.  3037;  Pothier,  Obi.,  vol.  1,  p.  374. 

10.  Defendant  sureties  neetl  not  pload  division  when  they  are  sued  jointly.  C.  G.  3045;  8 
M.  635. 

U.    Solidarity  is  never  presumed.    C.  ('.  2093. 

12.  An  obligation  does  not  become  legally  binding  until  accepted  by  the  creilitoi.  2  N.  S. 
245;  2  R.  1 ;  5  K.  91 ;  1  L.  100:  C.  C\  1800,  1805. 

13.  Error  aa  to  the  motive  or  principal  cause  of  a  contract  avoids  it.    C.  C.  1881,  1882. 

14.  A  contract,  without  consideration,  produces  n<j  effect.    ('.  C  1893. 

15.  Sureties  can  avail  themselves  of  the  nullity  of  the  principal  obligation  aa  a  means 
of  defense.    C.  C.  3036;  14  L.  180 ;  2  Ann.  150 ;  7  Ann.  750. 

16.  Article  209  of  the  Constitution  of  1879  provides  for  the  levy  by  municipalities  of  special 
taxes  for  public  improvoinents  not  only  in  municipalities,  but  belonging  to  municipalities. 
Ownership  of  such  improvements  is  essential. 

17.  Police  juries  are  bound  to  providi'  suitable  courthouses  for  their  respective  parishes.  R. 
S.  2746. 


Tlie  oi)inioii  of  the  Court  was  delivered  by 

Watkins,  J.  This  suit  is  brought  for  the  euforceiueut  of  the  follow- 
ing contract,  viz : 

"OpKLor.sAS,  May  Ist,  1886. 

"The  town  of  Opelousas  haviuj?  levied  upon  the  property  taxpayers 
of  the  town  a  special  tax  of  two  and  a  half  per  cent  to  aid  in  rebuilding 
the  courthouse,  Avhich  tax  is  expected  to  realize  the  sum  of  eight  thous- 
and dollars,  the  undersigned  bind  and  obligate  themselves  that  said  sum 
of  eight  thousand  dollars  sliall  be  realized  for  said  i>urpo8e,  and  shall  be 
on  hand'  subject  to  the  order  of  the  police  jury  for  said  purpose  upon 
completion  of  the  courthouse." 

The  amount  for  which  judgment  was  demanded  in  the  plaintiffs'  peti- 
tion is  $2()1()  15,  but  the  judge  a  quo  states  in  his  reasons  for  judgment 
"  that  it  appears  from  the  evidence  that  several  amounts  have  been  paid 
over  to  the  parish  treasurer  by  the  authorities  of  the  town  of  Opelousas, 
since  the  hiHtituthn  of  thift  fiuit  for  which  credit  is  to  be  given  to  the  de- 
fendants, upon  the  claim  made  upon  them,  as  sued  upon."     lie  there- 
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upon  proc<^ede(l  to  render  jud*jjnient  against  the  defendants  for  tlie  sum 
of  $1710  46. 

It  is  from  this  judgment  that  the  defendants  Imve  appealed.  In  tliis 
court  tlio  plaintiffs  and  appellees  have  filed  no  answer  to  the  defend- 
ants' appeal,  but  their  counsel  admit  the  correctness  of  the  judgment  as 
rendered. 

From  this  statement  it  readily  appears  that  this  court  is  without 
jurisdiction  ratione  materkv,  because,  at  the  moment  of  time  when  the 
judge  a  quo  rendered  judgment  the  amount  of  phiin tiffs'  demand  was 
less  than  $2000,  and  no  valid  decree  could  have  been  rendered  by  him 
for  more  J  and  the  amount  of  plaintiffs'  demand  had  been  thus  reduced 
by  partial  payments  made  by  the  defendant,  or  others  for  him,  pendente 
lite.  Neither  of  the  litigants  has  suggested,  either  orally  or  in  writing, 
our  lack  of  jurisdiction,  but  where  the  want  of  it  is  so  palpable  we  feel 
constrained  to  suggest  it  propria  nwtn. 

In  Stubbs  vs.  McGuire,  sheriff,  33  Ann.  1089,  it  was  held  tliat  we  had 
no  jurisdiction  in  such  a  case,  saying : 

"  Plaintiff  acknowledges  an  indebtedness  of  $61)0,  and  no  more,  on 
the  mortgage  and  judgment  assumed  by  her  under  the  effect  of  the  al- 
leged agreement,  between  his  vendors  and  their  creditor,  Miss  Hempkin. 

*^  Defendant  denies  the  existence  of  such  an  agreement,  and  contends 
that  her  claim  amounts  to  $964. 

*'  It,  therefore,  follows  that  the  amount  in  dispute  is  the  difference  Iw- 
tween  the  indebtedness  judicially  acknowledged  and  admitted  by  plain- 
tiff, and  the  amount  claimed  by  the  defendant,  in  other  words,  $364." 

Denegre  vs.  Moran,  35  Ann.  34(),  is  to  the  same  effect. 

In  the  instant  case  the  difference  between  the  amount  claimed  and 
the  amount  for  which  judgment  had  been  rendered,  was  actually  jyaid 
]>rior  to  judgment,  and  no  decree  could  have  been  rendered  for  more. 

It  is,  therefore,  ordered  and  decreed  that  tins  appeal  be  dismisstnl  at 
appellants'  cost. 


No.  1,348. 
Clement  Yorxa  vs.  Stephen  Gay. 

An  amended  answer  which  does  not  contradict  or  vary  the  allegations  in  the  original  answer, 
hut  only  elaborates  them,  should  be  allowed  to  be  filed,  althoujfh  olTere*!  on  the  day  set  for 
trial  but  before  the  case  is  called. 

"Where  a  contract  of  lease  is  entered  into  and  the  parties  in  said  lease  also  stipulate  an  to  the 
manner  of  the  cultivation  of  the  place,  and  the  lessor,  by  his  duly  authorized  agent,  makes 
no  objection  to  the  acts  of  the  lessee,  although  authorized  by  the  lease  to  do  so,  it  will  be 
toolato  to  raise  objections  after  the  crop  has  been  made. 
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Tlio  lejiwu-  who  caiiHCH  the  le.sjjor  t-o  leave,  through  his  tu-tH  iu  viohition  of  an  a^reeineut,  aud 
gatliei-H  and  niarkcti^  the  crop,  ih  roHixinaibh^  to  the  leii»ec  for  his  portion. 

APPEAL  from  tlie  Twenty-first  District  Court,  Parisli  of  Iberia. 
Mouton,  J. 


lireanjr  <£•  Benoiidet  for  Plaintiff  and  Appellant: 

,     An  owner  who  ha.s  cntei-ed  into  a  eontrat-t  to  have  his  plantation  cultivated,  cannot  bi-eak 

the  contract  without  reference  to  acquired  riglits. 

lie  cannot  expel  the  person  with  whom  he  has  contracted,  and  disregaitl  the  terms  of  the 

contnu't  requiiing  that  the  labor  of  the  one  and  the  money  advanced  by  the  other  shall  bo 

secured  by  the  crop,  at  the  time  that  the  one  who  has  promised  to  make  advances  shall  see 

pi-ojier  to  recall  hi.s  promise. 

The  proprietor  or  his  agent  Iwing  present  all  the  time,  he  should  have  placed  the  plaintiff 

in  inora,  if  there  was  a  passive  violation  of  the  contract. 

There  was  not  any  violation  of  contract;    but  if  there  was,  it  was  passive;  it  was  a 

faUure  to  carry  ont  the  idea  of  inteusiflod  cultivation,  such  as  defendant  in  October  of  the 

year  1887,   concluded  he  preferred.    Civil  Code,   1911  and  1933  ;    Berard  vs.  Boaqui,  30 

Ann.  1126. 
,    In  any  event,  it  was  not  possible  rightfully  to  take  plaintiff's  interest  in  the  crop,  and 

absorb  it  with  extravagant  expenditures. 

The  value  of  crops  in  ()(;tober  can  easily  be  established.    It  devolved  upon  the  defendant 

to  make  an  attempt  to  establish  its  value.    The  expenses  made  after  the  6th  of  October  are 

extravagant  and  uureaHonable.     They  consist  of  charges  not  identified  with  any  work  on 

the  place  iu  connection  with  taking  off  the  crop. 

The  cost  of  making  sugar  is  much  less  than  charged,  as  ostablishhd  by  the  testimony  of 

six  witnesses. 

The  defendant's  plea  is  reconvention,  and  the  judgment  recovered  on  that  plea  is  entirely 

illegal. 


T,  I),  FoHter  for  Defendant  and  Appellee: 

When  a  ca«e  tnrns  on  facts,  the  judgment  of  the  judge  a  tjuo,  who  hoard  and  saw  the 

witnesses,  and  had  the  best  opportunity  of  testing  th<ur  verity,  will  Imj  aAirmed,  unless  it  is 

manifeHtly  erroneous.    39  Ann.  p.  20;  31  Ann.  4.30. 

This  rule  applies  even  wliea  the  evidence  is  contradictory  an  I  the  case  turns  on  facts.    13 

L.  R.,  p.  163;  23  Ann.,  p.  2ri3:  39  Ann.,  p.  610;  37  Ann.,  p.  655;  39  Ann.,  p.  029. 

In  settling  accounts  between  parties,  courts  cannot  reje<'t  the  itemized  accounts  of  one  of 

the  parties  an<l  consi<ler  expert  t-estimcmy  for  the  purptme  of  aiicertaining  the  quanhtm^ 

mrruit.    36  Ann.,  p.  213,  Spencer  vs.  (.'nllom. 

In  actions  for  the  recover^  of  damages,  plaintiff  must  make  his  case  clear,  positive  and 

absolute,  by  prep<niderance  of  testimony,  in  order  to  recover,      18  Ann.,  p.  646;    Louque's 

Digest,  p.  245,  XIII  (a)  Nos.  2,  3,  4,  5. 


Tlie  Opinion  of  the  Conrt  was  delivered  V)y 

McP^NKKY,  J.  The  plaintiff  leased  a  plantation  from  th<;  defendant, 
and  alleges  that  he  was  forcibly  ejected  from  the  same,  and  brought  this 
suit  to  recover  the  sum  of  $5;il2  50,  which  he  alleges  is  due  him  under 
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tlie  agreement  entered  int<y  by  liim  with  defendant,  and  contained  in 
the  contract  of  lease. 

The  defendant  denies  the  allegation  of  plaintiff's  petition,  alleges 
violation  of  the  contract  of  the  lease  by  plaintiff,  in  consequence  of 
which  he  has  suffered  damages  to  the  amount  of  $5000,  which  he  pleads 
in  reconvention.  He  claims  for  advances  made  to  plaintiff  the  sum  of 
$1535  75,  and  on  a  balance  of  settlement  the  sums  of  $1322  90  and 
$222. 

An  amended  answer  was  filed  by  defendant  and  objected  to  by  plain- 
tiff on  the  ground  that  it  changed  the  issues  raised  in  the  original  answer 
and  changed  the  judicial  admissions  in  the  original  answer,  and  that  it 
was  filed  too  late  after  the  case  had  been  assigned  for  trial. 

The  amended  answer  in  no  way  contradicts  the  allegations  in  the 
original  answer,  but  elaborates  them,  and  as  it  w<a8  not  calculated  to 
cause  any. delay  in  the  trial  the  judge  a  quo  properly  admitted  it  to  be 
filed.  This  is  the  only  exception  in  the  record  to  which  our  attention 
has  been  called.  The  others  are  to  the  admission  of  t^^stimony,  and  we 
are  of  the  opinion  the  rulings  of  the  district  judge  were  correct.  The 
testimony  was  clearly  admissible  under  the  allegations  in  the  answer. 

The  contract  of  lease  between  ])laintiff'  and  defendant  is  as  follows: 

"Articles  of  agreement  nuide  and  entered  into  this  1 2th  day  of  Janu- 
ary, 1887,  between  Stephen  Gay,  of  the  i>arish  of  Iberia  and  State  of 
Louisiana,  party  of  the  first  part,  and  Clement  Young,  of  the  parish  of 
Iberia  and  State  aforesaid,  party  of  the  second  part,  as  follows :  The 
said  Stephen  Gay  has  this  day  rented  to  the  said  Young  about  300 
arpents  of  land,  or  as  much  as  he  is  able  to  cultivate,  on  East  Belle 
Grove  plantation,  on  shares  as  follows:  The  land  now  in  cultivation, 
west  of  the  lower  levee,  and  the  use  of  the  pasture  on  the  north  and 
south  side  of  the  wind  mill,  pasture  for  the  i)a8turage  of  the  mules,  &c. ; 
and  all  the  houses  on  the  south  pasture  except  the  house  occux)ied  by 
Jules  Bert^llo,  and  all  the  cabins  except  three  in  the  north  pasture,  also 
0  the  s'»garhou8e  for  manufacturing  the  cane  raised  on  Belle  Grove  planta- 
tion, save  and  except  the  purgery,  which  is  reserved  for  the  storing  of 
said  Gay's  agricultural  implements,  also  the  cabin  near  the  sugarhouse; 
also  the  right  to  cut  wood  east  of  the  lower  levee  for  the  sugarhouse, 
and  use  of  himself  and  hands  living  on  the  place.  This  contract  is  for 
the  term  of  one  year  from  the  1st  day  of  January,  1887,  but  may  bo  con- 
tinued from  year  to  year  by  the  consent  of  both  parties,  indorsing  the 
same  on  the  back  of  this  agreement  and  signing  same." 

"  In  consideration  of  the  written  agreement  on  the  part  of  the  said 
Gay,  the  said  Clement  Young  agrees  to  take  charge  of  said  land  and 
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cultivate  the  same  in  a  good  and  farm  like  niauner  in  cane  and  corn,  to 
live  on  tlie  plantation  and  to  devote  his  time  and  service  to  the  best 
interest  of  the  place,  to  put  and  keep  the  fences,  ditches  and  houses  in 
good  repair,  keej)  the  animals  out  of  the  field  at  such  times  as  they  may 
injure  the  crops  or  land;  and  lie  fui'ther  agrees  to  put  not  less  than  one 
bushel  of  cow  peas  in  each  arpent  of  corn  that  they  may  phint  on  said 
place,  and  to  put  such  fertilizers  in  the  stubble  as  they  may  think  neces- 
sary to  make  a  good  crop.  He  further  agrees  to  employ  good  and  ex- 
perienced men  for  engineers  and  sugar  boilers.  To  use  the  sugar  house 
only  for  the  cane  raised  on  Belle  Grove,  unless  by  consent  of  said  Gay, 
and  it  is  further  understood  that  neither  party  is  to  keep  hogs  on  the  place 
running  at  large,  if  kei)t  they  are  to  be  i)euned.  And  it  is  further 
mutually  agreed  that  the  said  party  of  the  second  i)art  agrees  to  return 
to  the  said  Gay  fifty  arpents  of  fiill  plant  cane,  it  being  the  same  amount 
received  from  him  *  ♦  ♦  *  to  be  planted  in  the  fiill,  and  not  less 
than  two  cane  seed,  tliickj  also  to  return  to  the  said  Gay,  well  drained 
and  ditched,  all  the  stubble  that  may  be  on  the  idjice. 

"  And  the  said  Clement  Young  agrees  to  deliver  to  the  said  Gay  at  the 
refinery  or  warehouse,  as  rent,  one  equal  fourth  part  of  all  the  sugar 
and  molasses  of  average  quality  made  from  the  cane  raised  on  said  plan- 
tiition  from  time  to  time  as  the  same  is  manufactured  at  the  re- 
finery of  S.  &  S.  R.  Gay  and  ready  for  market,  and  one-fourth  of  all 
other  crops  made  on  said  plantiiticm  by  the  party  of  the  second  part. 

**  And  it  is  further  understood  that  S.  &  S.  R.  Gay's  refinery  is  to 
manufacture  the  syrup  into  sugar  for  .the  party  of  the  second  part  at 
one  cent  x)er  pound,  and  furnish  sugar  and  molasses  barrels  free  of 
charge  to  the  party  of  the  second  part,  wlio  is  to  deliver  the  syrup  from 
the  sugar  house  to  the  refinery,  and  after  the  same  is  manufactured  to 
1k»  shipped  at  such  time  as  may  be  thought  best,  in  the  name  of  siiid 
Gay ;  and  the  said  Young  further  agrees  that  the  one  c<Mit  a  pound  for 
manufacturing  may  be  collected  as  charges  by  the  said  Gay  from  the  boat 
that  they  may  ship  the  sugar  and  molasses  on  belonging  to  said  Young; 
also  any  other  indebtedness  by  Jiim  to  the  said  Gay  may  be  collected 
from  the  shipment  of  sugar  and  nuilasses  as  charges  from  the  steamers. 

"  The  corn  and  hay  raised  on  the  place  is  intended  for  feeding  the 
mules,  but  should  there  be  more  corn  or  hay  raised  than  the  mules 
require,  the  surplus  is  to  be  divided  at  the  tennination  of  the  rental, 
one-fourth  to  the  said  Gay,  and  three-fourths  to  the  said  Young.  The 
said  Young  has  this  day  received  from  the  said  Gay  ninet<Hm  mules, 
seven  carts,  eight  plows  and  double  and  single  trees,  also  grains,  etc.,  as 
per  inveutory  and  prices  of  mules.     In  case  of  loss  by  death  or  other 
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causes  it  is  to  be  paid  said  YouDg  to  said  Gay  at  the  time  the  sugar 
is  shipped  or  sold  by  the  said  Gay.  In  case  of  death  or  loss  by  charbon 
or  glandeos,  the  said  Gay  agrees  to  relieve  said  Young  from  the  pay- 
ment of  said  loss.  The  said  Young  acknowledges  the  receipt  of  169 
barrels  net  corn  in  schucks,  which  he  promises  to  return  to  said  Gay 
at  the  end  of  the  term  of  the  lease  5  also  six  loads  of  pea  hay  that  lie 
now  receives  from  him.  Said  Young  further  agrees  that  he  will  return 
the  houses,  fences  and  ditches,  barnes,  stables,  etc.,  in  as  good  conditiou 
»is  he  now  receives  them  from  said  Gay.  The  mules  are  to  be  well  fed  on 
corn  and  hay.  The  carts,  plows  and  gear  are  to  be  bept  under  shelter 
as  far  as  practical,  and  all  to  be  returned  to  the  said  Gay  in  as  good  con- 
dition as  when  received. 


It  is  further  agreed  that  said  Gay  will  furnish  said  Young  for  the  run- 
ning expenses  of  said  plant^ition  $200  each  month,  commencing  on  tbe 
first  day  of  March,  18S7,  and  ending  on  the  first  day  of  November,  1887, 
which  is  to  be  paid  back  to  the  said  Gay  with  8  per  cent  interest  by  the 
first  day  of  January,  188S,  or  as  soon  as  the  sugar  and  molasses  are  sold. 
The  above  loan  is  on  conditiou  that  from  mouth  to  month  the  prospect 
for  a  good  croj)  of  sugar  cane  is  fair  and  from  causes  that  we  could  not 
foresee  should  i>revent  the  said  Gay  from  obtaining  themoney.  In  that 
case  there  is  no  blame  or  cause  of  action  against  him.  The  money  that 
the  said  Gay  advances  is  for  paying  hands,  purchasing  corn  and  feed  for 
mules  and  purchasing  peas  to  platit.  And  it  is  mutually  agreed  that 
said  Young  will  consult  and  advise  with  the  said  Gay  in  the  cultivation 
and  management  of  the  j)lantation,  and  in  his  absence,  will  consult  and 
advise  with  his  son,  S.  K.  Gay,  who  is  authorized  to  act  for  him  in  his 
absence. 

*^The  said  (iay  furtlier  agrees  to  let  the  party  of  the  second  part  have, 
in  addition  to  the  within  mentioned  money,  $100  for  current  expenw^s 
about  the  1st  of  Feliruary  next,  on  same  conditions. 

"In  case  of  the  failure  of  the  said  (Jay  to  furnish  the  money  that  he 
has  agreed  to  loan  the  said  Young,  the  croj),  as  far  a«  worked,  will 
be  eciually  bound  to  the  said  Yonng  and  Gay  as  far  as  money  advanced 
and  work  on  the  jilace  has  progressed." 

Under  this  contract  of  lease  and  the  agr.»ement  in  relation  to  the  cul- 
tivation of  the  phice,  tlie  plaintiff  went  on  the  place  and  cultivated 
it,  raising  a  crox>  of  cane  and  corn.  It  was  Jin  indifferent  crop,  not  as 
good  as  the  crops*  in  the  neighborhood.  The  drainage  was  bad,  not 
having  been  kept  in  good  condition  by  the  lessee,  and  there  is  conclusive 
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showing  that  tlie  mules  were  not  kept  in  the  best  condition,  and  tliat 
tliere  was  an  insufficient  amount  of  labor  employed  bj'  tlie  lessee. 

The  contract  specially  stipulates  that  the  defendant  should  jointly 
with  the  plaintiif  control  the  management  of  the  place,  and  in  his 
absence  his  son,  S.  R.  Gay,  was  made  his  agent  for  this  purpose.  The 
agent,  in  the  absence  of  his  principal,  the  defendant,  was  on  the  place, 
had  an  opportunity  of  observing  its  management,  the  manner  of  its  cul- 
tivation, the  number  of  hands  employed,  and,  from  month  to  month,  the 
prospects  of  a  fair  crop.  He  did  not  avail  himself  of  the  stipulations  of 
the  lease.  He  gave  no  advice,  and  apparently  took  no  interest  in  the 
cultivation  of  the  place.  During  the  most  critical  periods  of  cultiva- 
tion and  management  he  remained  silent,  and  thus  approved  of  the  Jicts 
and  the  management  of  the  lessee. 

It  was  only  after  the  crop  had  been  nuide  on  the  phwe  that  any  objec- 
tion is  urged  to  the  mode  of  cultivation,  the  defective  drainage  and 
other  violation  of  the  contract  by  the  lessee.  When  preparations  were 
being  made  for  taking  oif  the  crop  of  sugar  the  defendant  refused  to  ad- 
vance $200  per  month  to  the  lessee.  The  advance  was  to  cease  on  the 
1st  of  November,  and  on  the  1st  of  October  he  refused  to  advance  the 
$200  iH»r  month  as  stii)ulated  in  the  contract.  It  is  true  that  the  defend- 
ant offered  to  i)ay  the  current  expenses  of  the  plantation  on  plaintiff's 
orders,  but  this  was  not  the  contract  as  agreed  to  between  the  parties. 

There  is  a  conflict  of  testimony  in  the  means  used  to  eject  the  plain- 
tiff. It  is  certain,  however,  that  he  left  the  place,  and  tlie  reason 
thertifor  was  the  failure  of  the  defendant  to  advance  aiH'ording  to 
the  stipulations  in  the  contract.  He  says  it  was  for  the  i)urpose  of  get- 
ting money  to  take  off  the  crop.  It  was  on  this  return  to  the  plac<'  that 
the  alleged  violence  is  said  to  have  been  resorted  to.  He  was  the  lessee  of 
tlie  place,  and  he  had  the  undoubted  right  to  return  to  it,  and  to  remain 
on  it  until  the  expiration  of  his  lease,  to  protect  his  interest.  The  failure 
on  the  part  of  the  defendant  tosui)yly  him  is  not  justified  by  the  terms  of 
the  contract.  There  were  two  contingencies  in  the  contract  providing 
for  his  withholding  the  monthly  advances  —  the  first  was  on  the 
unfavorable  conditions  for  a  fair  crop.  This  had  passed,  and  no  objec- 
tion had  been  made  on  account  of  a  want  of  fair  crop  prospects.  The 
other  was  the  inability  of  the  defendant  to  get  the  money.  The  refusal 
to  advance  the  money  on  the  1st  of  October,  wIh^u  the  crop  had 
been  made,  was  arbitrary. 

The  contract  stipulates  that  on  the  failure  of  the  defendant  to  furnish 
the  money,  the  crop,  as  far  as  worked,  should  be  equally  bound  to  the 


7G4  SUPREME  COURT  OF  LOUISIANA. 

Young  VB.  Gay. 

• 

said  Young  and  Gay,  as  far  as  money  advanced  and  work  done  on  the 
place. 

At  the  period  when  the  advances  were  refused,  it  was,  according  to 
the  testimony  in  the  record,  practicable  to  make  an  estimate  of  the  value 
of  the  sugar  crop  on  tlie  place. 

The  plaintiff  owned  his  three-fourth  interest  in  the  crops,  less  what  he 
owed  defendant  for  advances  made,  and  he  had  the  undoubted  right, 
after  paying  for  advances,  to  take  it  off  and  sell  it,  or  sell  it  in  tlie  field. 
The  defendant  took  possession  of  the  entire  crop  and  he  must  account 
to  the  phiintiff  for  his  interest. 

Several  witnesses  value  the  cane  as  standing  in  the  field.  But  as  the 
defendant  approi)riated  the  crop,  gi'ound  it  and  sold  it,  we  presume  he 
did  so  economically  in  order  to  increase  his  own  interest.  It  will,  there- 
fore, be  more  accurate  to  take  the  net  proceeds  of  the  crop  as  a  basis  for 
distribution. 

Under  tlie  t<erms  of  the  contract  the  plaintiff  is  entitled  to  three- 
fourtlis  of  the  crop  and  the  defendant  to  one-fourth  for  rent. 

The  net  proceeds  of  tlie  sugar  crop  was  $4789  71,  three-fourths 
of  which,  $3592  29,  the  plaintiff  is  entitled  as  his  portion  of  said  crop. 
There  were  remaining  on  the  place  587  barrels  of  corn,  valued  at  sev- 
enty-five cents  per  barrel,  and  aft<'r  deducting  169  bushels  advanced 
to  the  plaintiff  and  to  be  returned  by  him,  the  value  is  $313  50,  threc- 
.  tourtlis  of  wliich  belong  to  the  plaintiff,  $235  13,  amount  due  the  plain- 
tiff', from  his  three-fourth  interest  in  the  crops,  $3905  79,  to  be  credited 
with  $17'J2  11,  amount  of  money  advanced  to  the  defendant,  leaving  a 
balance  of  $2173  ()8,  to  which  the  plaintiff  is  entitled. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  set  aside,  avoided  and  reversed,  and  it  is  now  ordered 
that  there  be  judgnu^nt  for  the  x^l'^iiiitiff*  against  the  defendant  for 
said  sum  of  .^2173  6*^,  with  five  [)er  cent  interest  from  judicial  demand, 
and  that  the  reconventional  demand  of  defendant  be  dismissed,  defend- 
ant to  pay  costs  of  both  courts. 

On  Application  for  Rehearing. 

PocHE,  J.  We  have  carefully  considered  appellee's  earnest  applica- 
tion to  re-oi)en  thivS  case,  and  we  adhere  to  our  previous  construction  of 
the  contract  which  underlies  the  litigation,  and  t^  the  views  which  we  had 
taken  and  exx)ressed  as  to  the  obligation  of  the  defendant  to  account  to 
plaintiff  for  his  share  of  the  crop  raised  by  him  on  the  leased  plantation, 
as  a  result  of  defendant's  unjustifiable  violation  of  the  contract. 

But  without  re-opening  the  case  for  rehearing  we  feel  constrained  to 
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correct  an  error  wbieb  we  made  in  the  adjustment  of  the  accounts  be- 
tween the  parties. 

This  error  was  superinduced  by  tlie  statement  in  the  district  judge's 
opinion  tliat  tlie  nett  proceeds  of  the  sugar  crop  amounted  to  $4789  91. 
On  closer  examination  of  tlie  record  we  find  that  lie  meant  that  amount 
to  be  the  nett  proceeds  after  deduction  of  tlie  expenses  incident  to  the 
shipinng  and  selling  of  the  crop  only,  and  that  there  were  no  nett  pro- 
ceeds after  deducting  the  costs  of  cultivating  and  grinding  the  cane. 
Under  the  legal  effect  of  the  contract,  plaintiff  was  entitled  to  three- 
fourths  of  the  crop  as  it  stood  at  the  time  that  an  end  was  put  to  the 
contract  by  the  acts  of  the  defendant  as  stated  in  our  previous  opinion, 
subject  to  his  indebtedness  to  the  defendant  for  money  and  supplies  ad- 
vanced to  him  by  the  latter. 

Prom  the  preponderance  of  tlie  evidence  we  find  that  the  plant  cane 
was  worth  $40,  and  the  stubble  $25,  an  acre,  as  the  crop  then  stood  in 
the  field,  and  that  there  was  corn  of  the  value  of  $313,  liable  to  division 
under  the  terms  of  the  contract. 

We,  therefore,  recast  the  account  between  the  parties  as  follows  : 

Fifty  acres  of  plant  cane  at  $40  per  acre $2,000  00 

Seven ty-five  acres  stubble  cane  at  $25  per  acre 1,875  00 

Com  on  hand  for  division,  valued  at 313  00 

Total  value  of  crops ^,188  00 

One-fourth  accruing  to  defendant $1 ,047  00 

Three-fourths  rei>re8enting  share  of  plaintifif $3,141  00 

Less  amount  of  his  indebtedness  to  defendant 1,732  00 

*  ■ 

Net  balance  accruing  to  plaintiff $1 ,409  00 

It  is,  therefore,  ordered  that  our  previous  decree  be  amended  so  as  to 
reduce  the  amount  allowed  to  plaintiff  from  $2173  G8  to  1409  00,  and 
that  as  thus  amended  our  said  decree  remaiu  undisturbed. 
Ilehearing  refused. 


No.  10,283. 
In  Re  James  H.  Douglas,  Praying  for  a  Writ  of  Possession. 

1 .  Act  82  of  18R4  iH  a  rcme<lial  and  healing  «tatuti»  int*»u<lod  to  euro  irrpgularitios  in  prior  tux 
procoedingfi  by  making  the  tax  decdtt  conHnsive  evidence  of  eoniplianoo  in  certain 
mattoni. 

2.  Certain  nHiuirement«  are  alwolutely  eHHcntial  to  a  valid  exorcise  of  the  taxing  power, 
without  which  no  valid  tax  aalo  could  1m>  made.    Thf>j)u  are  Ht«ted. 
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3.  A  statute  dispeusinj?  with  sucb  esftentialH,  or  attempting  to  heal  the  defect  of  (ximplianee 
therewith,  conld  not  stand, 

4.  But,  outside  of  these  essentials,  there  are  raanj'  matters  as  to  which  the  legislative  diiicre- 
tiou  is  supreme,  such  as  those  affecting  the  time,  manner  and  form  in  which  the  proeetil- 
ings  shall  l)e  eouductod. 

5.  The  legishitiire  may  make  the  tax  deed  conclusive  evidence  of  compliance  with  every  n- 
quirtimeut,  which  it  might,  originally,  in  the  exercise  of  it«  discretion,  have  dispi'tiswl 
with,  and  may  validate  retrospectively  any  proceeding  which  would  have  been  legal  if  au- 
thorized in  advance. 

6.  OrlufT  Lake's  case  affirmed  and  applied  and  show^n  not  to  be  in  conflict  with  other  dcx-i- 
sions  of  tliis  court. 

7.  In  the  application  of  statutes  like  Act  82,  even  if,  in  some  respecU,  they  exceed  losinla- 
tive  power,  they  ai-e  to  be  enforced  in  so  far  as  they  do  not  violate  the  constitutional  right 
of  the  property  holder,  and  restraint  in  so  far  as  they  do. 

8.  Taxes  prime  all  the  incumbrances,  and  a  valid  tax  sale  ]>aases  title,  free  from  mortgages. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
VoorhwSj  J. 


James  C.  Mdise  for  Plaintiff  and  Appellant. 


William  Armatrontj,  Curator  ad  hoc  for  D.  C.  Clarke. 


Tiic  opinion  of  the  court  was  delivered  by 

Fennkr,  J.  Douglas,  having  become  the  purchaser  of  certain  prop- 
erty at  a  tax  sale  made  under  the  provisions  of  Act  82  of  1B84,  and 
having  received  a  tax  deed  in  conformity  to  said  a<it,  instituted  these 
proceedings  contradictorily  with  the  former  owner  to  be  put  in  posses- 
sion of  the  property.  Having  recovered  judgment  and  be^n  put  in 
Ijossession,  he  discovered  that  there  were  of  record  cert^iin  judicial 
mortgages  on  the  property  resulting  from  inscription  of  judgments 
against  tin?  former  owner. 

Section  5  of  Act  82  provides  that  *^  the  recordation  of  the  deed  of  sale 
or  a  duly  certified  copy  of  the  same  in  the  mortgage  office  shall  operate 
as  a  cancellation  of  all  conventional,  legal  and  judicial  mortgages." 

Douglas,  therefore,  having  duly  recorded  his  deed,  took  a  rule  upon 
the  Kecorder  of  Mortgages  and  the  several  mortgagees,  to  show  cause 
why  sfiid  inscriptions  should  not  be  erased  and  cancelled. 

Tlie  answ^er  of  the  mortgagees  sets  out  various  defenses  entirely  simi- 
lar in  character  to  those  which  were  made  and  overruled  by  us  in  a  re- 
cent case.      In  the  nmtter  of  Orloff  Lake,  40  Ann.  142. 

The  Act  82  of  18S4,  is  a  remedial  and  healing  statute,  similar  to  others 
which  have  been  passed  in  man 3^  States  of  the  Union,  the  effect  of  wliich 
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is  to  cure  defects  in  prior  tax  proceedings  by  making  the  tax  deeds  con- 
clusive evidence  that  the  requirements  of  the  law  in  certain  matters  had 
been  complied  with. 

Such  statutes  liave  been  frequently  subjected  to  judicial  considera- 
tion and  reAiew. 

The  principle  is  universally  acknowledged  that  were  the  property  is 
taken  in  the  valid  exercise  of  the  tiixing  power,  the  owner  is  not  de- 
prived of  it  "  without  due  process  of  law,"  within  the  meaning  of  the 
prohibitions  on  that  subject  contained  in  the  State  and  Federal  Consti- 
tutions. McMillen  vs.  Anderson,  95  II.  S.  40 ;  Diividson  vs.  New  Or- 
leans, 96  U.  S.  97. 

There  are,  however,  certain  requirements  absolutely  essential  to  con- 
stitute a  valid  exercise  of  tlie  taxing  powers,  without  which  no  tax  sale 
could  be  validly  made.  The  chief  of  these  indispensable  prerequisites 
are: 

1.  That  a  tax  has  been  levied. 

2.  That  the  property  sold  is  subject  to  taxation. 

3.  That  the  property  has  been  assessed. 

4.  That  the  taxes  had  not  been  paid. 

5.  A  statutory  warrant  for  the  sale. 

6.  A  sale  made  under  such  warrant. 

Any  statute  authorizing  the  sale  of  a  man's  property  for  taxes  which 
had  not  been  levied,  or'where  tlie  property  was  exempt  from  taxation, 
or  where  the  property  had  not  been  assessed,  or  where  the  taxes  had 
been  dulj'  paid,  would  unquestionably  be  a  taking  in  excess  and  outside 
of  the  taxing  power,  and  such  taking  would  not  be  with  "  due  process 
of  law." 

So  any  statute  which  should  attempt  to  cure  such  substantial  defects, 
or  should  attempt  to  debar  th^  owner  from  proving,  in  defense  or  asser- 
tion of  his  right,  that  a  pretended  tax  sale  was  wanting  in  any  of  these 
essential  prerequisites,  would  violate  the  constitutional  prohibition  and 
could  not  be  enforced. 

But  outside  of  these  fundamental  and  quasi-jurisdictional  require- 
ments, and  with  reference  to  the  time  and  manner  in  which  the  tax  pro- 
ceedings sliall  be  conducted,  the  legislative  discretion  is  supreme  and 
cannot  be  judicially  controlled. 

As  the  Legislature  may,  in  advance,  prescribe  and  direct  the  time  and 
manner  in  which  these  shall  be  done,  it  may  likewise  provide  that  failure 
to  comply  with  such  directions  shall  not  defeat  the  sale  and  may  consti- 
tntionally  provide  that  the  tax  deed  shall  be  conclusive  evidence  that 
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8iic!i  (lirectioim  were  eoniplied  witli,  as  to  time,  iiiauiier  and  every  otlier 
matter  originally  within  the  legishrtive  discretion. 

Broadly  stated,  the  doctrine  is  that  the  Legislature  may  make  the  tax 
deed  conclusive  evidence  of  compliance  with  every  requirement  which 
the  Legislature  might,  originally,  in  the  exercise  of  its  discretion,  Lave 
dispensed  with. 

As  stated  by  Judge  Cooley  :  "  The  general  rule  has  often  been  de- 
clared that  the  Legislature  may  validate,  retrospectively,  the  proceed- 
ings which  they  might  have  authorized  in  advance."  Cooley  on  Taxa- 
tion, p.  229. 

He  statics  certiiin  exceptions,  however,  to  the  general  rule  which  have 
no  application  in  the  instant  case. 

This  doctrine  is  supported  by  a  vast  mass  of  authority :  Allen  vs. 
Armstrong,  18  Iowa,  510  to  515;  Renia  vs.  Cowan,  31  Iowa,  125  to  128; 
Bulkly  vs.  Callahan,  32  Iowa,  461  to  4b'6 ;  Clark  vs.  Thompson,  37  Iowa, 
539  ;  Easton  vs.  Perry,  37  low  a,  662  to  683 ;  Phelps  vs.  Me^ide,  41  Iowa, 
470  to  474;  Jackson  vs.  Morse,  18  Johnson,  441-3;  Assurance  Co.  vs. 
Board,  24  Barbour,  166  to  169;  Stewart  vs.  Schoenfelt,  13  Sergt  & 
Rawle,  ;i60  to  381 ;  Ilubley  vs.  Keeper,  2  Penu.  (Penrose  &  Watts)  501 
to  502;  Peters  vs.  Heasley,  10  Watts,  209;  18  How.,  U.  S.  275,283  to 
285 ;  Thomas  vs.  Lawson,  21  How.,  341  to  342 ;  Callalhin  vs.  Hurley,  93 
U.  S.,  ;J87  et  scq.;  De  Treville  vs.  Smalls,  98  U.  S.,  517  to  528;  Keeley 
vs.  Sanders,  99  U.  S.,  441;  Sherry  vs.  McKiuley,  99  U.  S.,  497;  102  U. 
S.,  586  to  602,  Springer  vs.  U.  S.;  17  Wisconsin,  563  to  565,  Smith  vs. 
Cleveland ;  23  Wisconsin,  617-8,  Huey  vs.  Van.  Wie. 

The  Suin-eme  Court  of  the  United  States,  in  commenting  on  an  Iowa 
statute,  identical  with  Act  82,  said :  ^'The  whole*act  exhibits  an  inten- 
tion of  the  Legislature*,  to  enforce  the  payment  of  taxes,  by  securing 
purchasers  at  tax  sales  in  their  purchases  and  thus  making  it  dangerous 
for  owners  of  i>roperty  to  neglect  paymcfnt  of  taxes  due  the  State.  It 
removes  difficulties  which  had  before  existed  in  the  way  of  establishing 
tax  titles  and  at  the  same  time  it  works  no  injustice  to  owners  of  land 
subject  to  taxation."    Callahan  vs.  Hurley,  93  U.  S.  387. 

In  a  like  case,  the  same  court  said :  The  statute  "  left  to  the  owner  of 
the  lands  every  substantial  right.  It  was  his  duty  to  pay  the  tax  when  it 
was  due.  His  land  was  charged  with  it;  and  the  proceeding  ending  in 
the  sale  was  simi)ly  a  mode  of  compelling  the  discharge  of  his  duty.  All 
his  substantial  rights  were  assured  to  him  by  the  permission  to  show 
that  he  owed  no  tax ;  that  his  land  was  not  taxable ;  that  he  has  paid 
what  was  due,  or  that  he  had  redeenunl  his  land  after  the  sale.  He  was 
thus  i)ermitted  to  assert  everything  of  substance;    everything  except 
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mere  irregularities.  *  *  There  is  no  possible  excuse  for  not  enforcing 
sucb  statutes  according  to  their  letter  and  spirit."  De  Treville  vs. 
Smalls,  98  U.  S.,  517. 

In  a  Pennsylvania  case,  Ch.  J.  Tilghman  said,  in  supporting  a  similar 
statute :  "  One  cannot,  without  pain,  sec  a  man  divested  of  his  property 
in  a  tract  of  400  acres  for  a  tax  of  less  than  four  dollars.  But  if  land 
holders  will  pay  no  attention  to  taxes,  wliat  is  to  be  done?  It  must  be 
presumed  that  every  man  knows  tiie  land  he  owns,  and  knows  that 
taxes  are  imposed  on  it  annually,  and  sales  made  of  the  lands  the  taxes 
on  which  are  unpaid.  It  is  within  his  own  knowledge,  too,  that  he  has 
not  paid  them,  and  has  thus  been  guilty  of  a  breach  of  duty."  Stewart 
vs.  Schanfeldt,  13  Serg.  &  R.  360. 

Nothing  is  urged  against  the  sale  in  this  case  which  was  not  urged  in 
Lake's  case. 

It  is  not  pretended  that  the  proceedings  were  lacking  in  any  of  the 
essential  requirements  above  referred  to. 

The  only  complaint  is  of  certain  in'egularities  in  the  assessment  in 
non-compliance  with  tlie  special  requirements  of  the  law  under  which 
it  was  made.  The  fact  remains  that  an  assessment  was  actually  made 
by  a  description  sufficient  to  identify  the  property  and  not  to  mislead 
the  owner,  which  is  all  that  is  essential.     Cooley  on  Taxation,  p.  282. 

If  the  proceedings  had  complied  strictly  and  in  all  respects  with  the 
letter  of  the  law,  obviously  there  would  be  no  need  of  invoking  this 
healing  remedial  statute.  The  irregularities  are  of  the  very  character 
which  the  statute  was  intended  and  was  competent  to  heal. 

We  might  have  rested  our  decision  upon  Lake's  case,  but  we  have 
deemed  it  advisable  to  express  our  views  more  at  length,  because  our 
attention  has  been  called  to  a  curious  misapprehension  of  the  doctrine 
announced  by  us,  which  seems  to  exist  in  the  minds  of  our  learned 
brothers  of  the  Court  of  Appeals  and  of  certain  district  judges.  They 
seem  to  consider  that  the  doctrine  in  Lake's  case  is  in  conflict  with  the 
prior  jurisprudence  of  this  Court  and  with  two  of  our  very  recent  deci- 
sions on  the  subject  of  the  sufficiency  of  the  description  required  to 
constitute  a  valid  assessment.  The  cases  referred  to  are  Bell  vs.  Tay- 
lor, 35  Ann.  — ,  and  Reams  vs.  Collins,  40  Ann.  — . 

A  reference  to  those  cases  will  show  that  the  sales  therein  concerned 
were  not  made  under  Act  82  of  1884,  and  were  not,  in  any  manner, 
governed  by  that  statute.  The  validity  of  the  tax  proceedings,  there- 
fore, depended  on  their  compliance  with  the  provisions  of  the  particular 
revenue  laws  under  which  they  were  taken.  There  had  been  no  liealing 
statute  cuiing  deficiencies  or  making  the  tax  deeds  conclusive.    There- 
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fore  the  doctrine  of  Lake's  case  had  no  application ,  and  the  decisions 
present  no  sort  of  inconsistency. 

The  suggestion  that  the  decision  in  Lake's  case  conflicts  with  prior 
jurisprudence  is  utterly  untenable,  because  there  exists  no  prior  juris- 
prudence in  this  State  on  the  same  subject  matter.  Act  82  of  1884  was 
the  first  healing  statute  of  that  character  passed  in  this  State,  and  Lake's 
case  was  the  first  decision  interpreting  and  applying  such  a  statute. 

Therefore,  the  conflict  suggested  is  entirely  imaginary.  In  construing 
and  enforcing  the  statute  we  have  found  no  precedents  in  this  State, 
and  have  been  compelled  to  seek  them  in  the  jurisprudence  of  other 
States  and  of  the  Supreme  Court  of  the  United  States,  wliieh  amply  and 
firmly  support  the  doctrine  announced  by  us. 

We  note  one  contention  advanced  in  behalf  of  the  mortgagees,  simply 
to  show  that  it  has  not  escaped  our  attention,  viz :  That  even  though 
the  sale  and  tax  deed  may  be  conclusive  as  against  the  owner,  they  can- 
not so  operate  as  against  the  mortgagees.  This  has  not  the  slightest 
merit. 

Taxes  prime  all  other  incumbrances,  and  a  valid  sale  for  taxes  passes 
a  title  free  from  mortgages,  which  must  then  look  for  satisfaction 
exclusively  to  the  proceeds  of  sale. 

This  is  too  elementary  to  require  farther  comment. 

In  conclusion,  we  would  say  that  we  have  not  held  that  every  feature 
of  Act  82  of  1884  is  constitutional. 

In  the  application  of  such  statutes  it  is  well  settled  that  they  are  to  be 
enforced  in  so  far  that  they  do  not  violate  the  constitutional  rights  of 
the  citizen  as  property  owner,  and  restrained  in  so  far  as  they  do  violate 
them.  Allen  vs.  Armstrong,  16  Iowa  510;  McCready  vs.  Sexton,  29 
Iowa  356;  Rinea  vs.  Cowan,  31  Iowa,  125,  and  other  cases  heretofore 
cited. 

We  have  applied  the  statute  to  the  allegations  and  facts  in  the  cases 
before  us.  Whenever  it  shall  be  advanced  as  a  shield  to  protect  inva- 
sion of  the  constitutional  rights  of  the  citizen,  it  will  be  set  aside  and 
disregarded. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled,  avoided  and  reversed,  and  it  is  now  ordered  that  the  rule 
herein  he  made  absolute,  and,  accordingly,  that  mortgages  mentioned 
therein  be  cancelled  and  erased  so  far  as  they  affect  the  property  con- 
cerned. 
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The  title  of  Act  83  of  1888,  which  is  "An  Act  to  amend  and  re^nact  Section  910  of  the 
Revised  Statutes  of  1870,"  contains  an  expression  of  the  object  of  the  act  within  oonstitQ' 
tional  requirements.    The  act  itself  does  not  contain  more  than  one  object. 
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The  title  of  an  amendatory  act  expressiug  the  ohject  by  a  reference  to  and  designation  of  the 
act  to  be  amended  is  a  snbstantial  compliance  with  the  requirement  of  the  Constitution 
touching  the  desciiption  of  the  object,  in  the  title,  of  a  legislative  act. 

An  indictment  for  retailing  spirituous  liquors  without  a  license  is  not  defective  for  it«  failare 
to  aver  the  name  of  the  person  to  whom  the  liquors  were  sold. 

Act  83  of  1886  has  full  effect  in  parishes  where  no  license  can  be  obtained. 

APPEAL  from  the  Fourth  District  Court,  Parisli  of  Jackson. 
Bridger,  J. 


J,  Henry  Sheplierd,  District  Attorney,  for  the  State,  Appellee  : 

.  The  title  of  a  law  repealing  certain  sections  of  the  Revised  Statutes  adequately  expresses 
the  objects  of  the  law  when  it  designates  the  numbers  of  the  sections  repealed.  State  vs. 
Garrett,  29  Ann.  637 ;  State  ex  rel.  Rills  vs.  Barrow?  30  Ann.  659.  By  parity  of  reasoning 
the  title  of  law  amending  and  nvenacting  a  section  of  the  Revised  Statute  adequately 
expresses  the  object  of  the  law  when  it  designates  the  numbers  of  the  sections  amended 
and  re-enacted. 

The  object  of  the  Constitution  providing  that  an  act  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  the  tille,  is  to  give  notice  to  the  legislator  of  the  subject  of  legisla- 
tion. A  reference  by  number  to  a  section  of  the  body  of  the  laws  of  the  State  is  snflicient. 
Articles  29  and  30  of  the  Constitution  of  1879  are  the  same  as  AHicIes  118  and  119  of  the 
(Constitution  of  1845.  Act  83  of  1886  is  interpreted  by  the  light  of  the  foregoing  articles. 
The  ('onstitutioii  does  not  prohibit  any  dcMignatiou  of  an  amendatory  act  by  reference  to 
the  title  of  the  act  aniondtMl.  If  it  did,  it  would  deprive  the  legislators  of  the  most  direct 
and  accurate  means  of  designating  amendatory  legislation.  11  Ann.  56. 
Wiiere  one  is  unable  to  legally  obtain  a  license  to  sell  spirituous  liquors,  and  sells,  not- 
withstanding, he  is  guilty  of  the  offense  charged  in  Sec.  9IU  of  the  lievised  Statutes. 
StAte  vs.  Kuhn,  24  Ann.  474. 

,  An  indictment  for  retailing  spirituous  liquors  without  a  license  is  sufficient  without 
specifying  the  person  to  whom  the  liquor  was  sold.  Bishop  on  Statutory  Crimes,  1037; 
State  vs.  Kuhn,  24  Ann.  474. 

A  refusal  of  a  license  by  the  licensing  jiower,  however  wrongful,  will   not  entitle  the 
av>plicaut  to  sell  williout  license.    It  is  no  defense  that  the  obtaining  of  it  was  othorwl«e 
impossible.    Bishop's  Statutory  Crimes.  1005 ;  10  Ann.  885 ;  24  Ann.  474. 
Whoever  claims  an  immunity  from  the  operation  of  a  general  law  must  prove  It  with 
certainty.    In  such  cases  doubt  is  fatal.    39  Ann.  558. 

The  ordinance  of  a  police  jury  or  city  council  cannot  repeal  the  general  laws  of  the  Stat© 
within  the  t'Crritorial  liniit«  of  the  local  subdivision  for  which  they  legislate. 
The  laws  shall  be  executed  throughout  every  part  of  this  Stat«.  from  the  moment  they 
shall  be  pronuilgated  in  the  manner  prescribed.    Art.  5,  Civil  Code. 


U,  E,  Kidd  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Po<Mi6,  J.  Defendant,  being  charged  with  retailing  spirituous  liquors 
without  previously  obtaining  a  license  therefor,  moved  to  quash  the  in- 
dictment on  the  grounds : 
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1.  That  Act  83  of  1886,  under  which  she  had  been  indicted,  was  un- 
constitutional. 

2.  That  the  act  was  without  effect  in  Jackson  parish,  where  the  deed 
had  been  committed,  for  the  reason  that  no  license  to  retail  spirituous 
liquors  could  be  there  obtained. 

3.  That  the  indictment  was  vague  and  indefinite  for  its  failure  to 
specify  the  names  of  the  person  or  persons  to  whom  she  was  alleged  to 
have  sold  spirituous  liquors. 

She  was  convicted  and  sentenced  to  a  fine  of  $310,  and  on  appeal,  her 
counsel  presses  his  motion  to  quash  the  indictment. 

I. 

The  alleged  unconstitutionality  of  Act  83  of  1886,  is  predicated  on  the 
argument  that  "  said  act  does  not  express  its  object,  and  because  siiid 
act  embraces  more  than  one  object." 

The  statute  is  entitled  "  An  act  to  amend  and  re-enact  Section  910  of 
the  Revised  Statutes  of  1870,"  and  it  reads  as  follows : 

"  That  Section  910  of  the  Revised  Statutes  of  1870  be  amended  and 
re-enacted  so  as  to  read  as  follows:  Whoever  shall  keep  a  grog  or  tip- 
pling shop,  or  retail  spirituous  or  intoxicating  liquors,  without  previously 
obtaining  a  license  from  the  police  jury,  town  or  city  authorities,  on 
conviction  shall  be  fined  not  less  than  $100  nor  more  than  $500;  and  in 
default  of  payment  shall  be  imprisoned  not  less  than  thirty  days  nor 
mor  than  four  months.  Where  it  is  contended,  in  prosecutions  for  the 
violation  of  this  section,  that  said  spirituous  or  intoxicating  liquors  Avere 
prescribed  and  sold,  as  a  medicine,  it  shall  be  for  the  jury  to  decide 
whether  such  prescription  and  sale  were  made  in  good  faith  and  in  case 
of  sickness  or  as  a  mere  subterfuge  and  with  intent  to  evade  the  provi- 
sions of  this  section." 

The  manifest  and  sole  object  of  the  act  being  to  amend  and  re-enact 
Section  910  of  the  Revised  Statutes,  it  is  difficult  to  conceive  of  a  more 
efficient  mode  of  expressing  that  intention  than  the  language  used  in  the 
title  of  the  statute  now  under  consideration.  To  require  a  more  ex- 
tended expression  of  the  object  intended  would  certainly  not  add  clear- 
ness to  the  title,  but  would,  on  the  contrary,  encumber  it,  and  destroy 
the  unity  of  the  expression  which  is  contemplated  by  the  requirement  of 
the  Constitution  on  this  subject. 

Such  a  result  would  inevitably  follow  from  the  suggestion  of  defend- 
ant's attorney,  to  express  in  the  title,  the  object  of  the  law  as  stated  in 
the  amendment.  This  would  be  the  rule  if  the  act  was  for  the  purpose 
of  enacting  a  new  or  original  statute,  but  in  case  of  a  proposed  amend- 
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ment  to  a  pre-existing  statute,  the  object  is  sufficiently  expressed  by 
the  statement  that  the  intention  of  tlie  law-maker  is  to  amend  an  exist- 
ing statute.  To  require  a  reproduction  in  the  title*  of  tlie  intended 
amendment  would  involve  a  very  strained  construction  of  the  constitu- 
tional provision  contained  in  Article  29,  and  would  fill  the  statute  books 
with  endless,  obscure  and  cumbersome  titles. 

The  judicial  mind  must  recoil  from  such  an  undertaking. 

Hence,  in  our  jurisprudence,  a  title  to  an  amendatory  act  expressing 
the  object  by  a  reference  to  the  act  intended  to  be  amended,  has  been 
held  to  substantiaUy  comply  with  constitutional  provisions  which  re- 
quire that  the  object  of  every  act  must  be  expressed  in  the  title.  Ar- 
noult  vs.  City  of  New  Orleans,  11  Ann.  56 ;  State  ex  rel.  Farrar  vs. 
Garrett,  29  Ann.  637. 

On  the  other  branch  of  this  objection,  we  are  not  informed  in  what 
manner  the  statute  is  violative  of  the  Constitution  by  embracing  more 
than  one  object. 

The  sole  object  of  the  act,  as  shown  in  the  body,  and  as  expressed  in 
the  title,  is  to  amend  Section  910  of  the  Revised  Statutes. 

True,  the  section  is  amended  in  two  particulars,  but  surely  that  cir- 
cumstance does  not  alter  or  enlarge  the  object  of  the  act.  The  means 
or  mode  of  amending  a  statute  must  not  be  confounded  with  the  amend- 
ment of  the  same,  as  the  expressed  and  intended  object  of  the  legisla- 
tion. 

II. 

The  argument  on  the  second  ground  of  the  motion  is  that  the  law  in- 
flicting a  penalty  for  retailing  spirituous  liquors  without  a  license  from 
the  police  jury  can  have  no  application  or  effect  in  a  parish  where  no 
license  can  be  obtained.  This  is  an  attempt  to  draw  a  distinction  where 
there  is  no  difference. 

If,  as  conceded,  the  penalty  applies  to  a  party  who  fails  to  obtain  a 
license  in  a  parish  where  such  a  license  may  be  obtained,  it  follows 
clearly  that  the  law  is  still  more  grievously  violated  by  a  party  seUing 
such  liquors  in  a  parish  which  refuses  to  license  that  sort  of  dealing. 
The  prohibition  of  that  trade  by  the  parish^  read  into  the  general  stat- 
ute of  the  State,  operates  an  absolute  prohibition  against  retailing 
spirituous  liquors  in  that  parish,  an  infraction  of  which  must  necessarily 
incur  the  penalty  denounced  by  the  general  statute. 

The  only  legal  mode  of  selling  such  liquors  is  a  license  from  the  par- 
ish, and  the  failure  to  obtain  such  a  license,  from  any  cause,  must  be 
construed  as  a  violation  of  the  law.    State  vs.  Kuhn,  24  Ann.  474. 
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The  point  made  od  the  third  ground  of  the  motion  is  that,  in  default 
of  an  averment  giving  the  name  of  the  buyer  of  the  spirituous  liquors; 
the  accused  is  unable  to  make  her  defense,  and  would  be  deprived  of  the 
means  of  meeting  a  second  charge  for  the  same  offense. 

As  the  gravamen  of  the  misdemeanor  is  the  selling  of  liquors  without} 
a  license,  the  person  of  the  party  purchasing  is  not  an  essential  ingre- 
dient of  [the  charge,  the  statute  making  no  discrimination  of  grade  or 
degree  of  the  offense,  based  on  the  age,  sex  or  personality  in  any  way 
of  the  persons  to  whom  the  liquors  are  sold.  Hence  the  name  of  the 
buyer  is  a  matter  of  no  essential  importance  in  the  confection  of  the 
indictment. 

It  contains  a  specifd  averment  of  the  date  of  the  offense  charged,  and 
that  is  sufficient  to  guard  the  accused  against  a  second  prosecution  for 
the  same  offense. 

Our  review  of  the  case  discloses  no  reasonable  ground  of  complaint 
on  the  part  of  the  accused. 

Judgment  affirmed. 


J.  C.  Puffh  and  J.  Henry  ShepJierd,  District  Attorneys,  for  the  State, 
Api>ellee : 

1.    The  general  mle  In  tliat  two  or  more  distinct  subfltantive  offenses  may  be  charged  in 
aeperate  conrU  of  the  same  indictment  if  they  are  of  the  same  general  nature,  desorip- 
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1.  Where  the  first  ooant  of  an  indictment  has  specifically  laid  the  time  and  venue  of  the         100    121 1 
offense,  and  the  second  count  charges  the  same  act  to  have  been  committed  "  on  the  day 

and  date  aforesaid  and  in  the  district.  State  and  parish  aforesaid/'  the  laying  of  time  and 
venue  thus  made  is  certain  and  unambiguous  and  is  sufficient. 

2.  Section  704  K.  S.  defines  two  distinct  offenses,  viz :  (1.)  Infiicting  a  wound  less  than  ma}^hem 
with  a  dangerous  weapon ;  (2.)  inflicting  a  like  wound  with  intent  to  kill ;  and  under  a 
count  charging  the  first  offense,  proof  of  intent  to  kill  is  not  essential. 

3.  Under  the  first  clause  of  the  statute  it  is  not  essential  that  the  instrument  used  should  be 
a  technical  dangerous  weapon  fashioned  and  used  for  puri)ose8  of  offense.  It  was  long 
since  held  that  an  ordinary  pocket-knife,  when  so  employed,  was  a  dangerous  weapon 
within  the  meaning  of  the  statute  ;  and  so,  by  parity  of  reasoning,  would  be  an  axe,  as 
used  in  the  present  case.    State  vs.  Jacob,  10  Ann.  141. 

APPEAL  from  the  Tenth  District  Conrt,  Parish  of  Red  River. 
Hall,  J. 
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tion  and  charact«r.    State  vs.  Crottby,  4  Adu.  434 ;  StAte  vs.  Depa«8,  31  Ann.  487  ;  State 
vs.  Gilkie,  35  Ann.  53  ;  Stato  vs.  Green,  37  Ann.  382. 

2.  An  indictment  charging  in  separate  courts  cutting  Vrith  intent  to  ninrder  and  wounding 
less  than  mayhem  is  not  bad  for  duplicity.  State  vs.  Green,  37  Ann.  382;  State  vs- 
Pierce.  38  Ann.  91 ;  State  vs  McDonald,  39  Ann.  959. 

3.  To  constitute  the  offense  of  wounding  less  than  mayhem,  it  is  not  neceaaary  that  the 
indictment  should  allege,  nor  the  evidence  show  that  the  wound  was  inflicted  on  any  limb 
or  member  of  the  body  used  in  fighting.    R.  S.  Sec.  794. 

4.  A  wound  is  any  breach  of  the  skin,  or  of  the  skin  and  flesh,  produced  by  external  vio- 
lence ;  any  lesion  of  the  body  as  contradistinguished  from  a  permanent  ii^Jnry,  such  as 
maiming.    Bishop  on  Crimes,  Sec.  314. 

5.  If  the  indictment  charges  that  the  wound  was  inflicted  with  a  dangerous  weapon,  it  is 
not  necessary  to  further  qualify  the  act,  with  intent  to  klU.   State  vs.  Scott^  39  Ann.  943. 

6.  When  the  offense  admits  of  being  jierpetrated  in  any  one  of  several  varying  ways,  the 
pleader  may  charge  all,  or  one,  as  he  may  choose.    Bishop  C.  P.  Vol.  I,  Sees.  434,  453. 


J.  C.  Egan  for  Defendant  and  Appellant. 


The  opinion  of  the  Coui't  was  delivered  by 

Fenner,  J.  The  prisoner  was  indicted  under  Section  794,  Revised 
Statutes,  as  amended  in  1888,  and  which  reads  as  follows : 

"  Whoever  shall  wilfully  and  maliciously  with  a  dangerous  weapon,  or 
with  intent  to  kill,  inflict  a  wound  less  than  mayhem  upon  another  x>er- 
son,  shall  on  conviction  be  imprisoned  not  exceeding  two  years,  "with  or 
without  hard  labor,  and  fined  not  exceeding  $1000." 

It  is  now  perfectly  settled  that  this  statute  defines  two  distinct  of- 
fenses, viz :  (1.)  Inflicting  a  wound  less  than  mayhem  with  a  danger- 
ous weapon  j  (2.)  inflicting  a  like  wound  with  intent  to  kill.  State  vs. 
Mix,  8  Rob.  549;  State  vs.  Lovenstein,  9  Ann.  313;  State  vs.  Simien,  36 
Ann.  923. 

The  first  mentioned  offense  is  sufficiently  charged  without  any  allega- 
tion of  an  intent  to  kill. 

Accordingly  this  indictment  charges  each  of  the  above  offenses  in 
separate  counts,  and  the  defendant  was  found  guilty  under  the  second 
count,' which  charged  the  offense  of  inflicting  the  wound  "  with  a  certain 
dangerous  weapon  called  an  axe." 

The  appellant  raises  two  points  for  our  detennination  : 

1.  A  motion  was  made  to  quash  the  second  count,  on  the  ground  that 
it  is  not  complete  in  itself  but  has  to  refer  to  the  first  count  in  order  to 
complete  the  charge  as  to  time  and  venue.  The  deficiency  suggested 
consists  in  the  fact  that  having,  in  the  first  count,  specifically  set  forth 
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the  time  and  place  of  the  assault,  the  indictment,  in  the  second  count, 
charges  the  offense  to  have  been  committed  '*  on  the  day  and  date  afore- 
said and  in  the  district,  State  and  parish  aforesaid."  This  laid  the  time 
and  venue  with  perfect  certainty  and  without  the  slightest  ambiguity, 
and  is  clearly  sufficient.  Stat«  vs.  Crittenden,  88  Ann.  448 ;  State  vs. 
Kennedy,  8  Rob.  590. 

2.  The  defendant  asked  the  judge  tx)  charge  the  jury,  in  substance, 
that,  inasmuch  as  the  wound  was  inflicted  with  an  axe,  wliich  is  not  per 
86  a  dangerous  weapon  Avitliin  the  meaning  of  the  statute,  defendant 
could  not  be  convicted  witliout  allegation  and  proof  that  the  wound  was 
inflicted  "with  intent  to  kill."  Exception  was  taken  to  the  refusal  of 
the  judge  so  to  charge. 

The  contention  of  defendant  is  that  the  first  clause  of  the  statute  ap- 
plies to  weapons  technically  dangerous,  constructed  and .  employed  for 
use  as  weapons ;  and  that,  where  the  offense  is  committed  with  instru- 
ments intended  and  employed  for  innocent  and  useful  purposes  and  only 
becoming  dangerous  weapons  when  diverted  from  their  proper  use  and 
purpose,  the  case  falls  within  the  second  clause  and  requires  allegation 
and  proof  of  the  intent  to  kill  j  and  that  otherwise  such  intent  would 
be,  in  no  case,  essential,  and  that  clause  of  the  statute  would  be  in- 
operative. 

We  were  much  impressed  with  the  force  of  this  argument,  though  its 
strength  was  weakened  by  a  consideration  of  the  difficulty  of  holding 
that  a  wound  inflicted  Avith  so  deadly  an  instrument  as  an  axe  used  as  a 
weapon,  is  not  inflicted  with  a  dangerous  weapon  under  the  terms  of  the 
statuti^ 

The  question,  however,  is  not  res  nora,  and  our  doubts  are  resolved 
by  the  clear  authority  of  tlie  case  of  State  vs.  Jacob,  10  Ann.  141,  in 
which  the  indictment  was  under  the  same  statute  and  the  instrument 
usei*  was  a  pocket-knife.  The  lowc'r  judge  had  been  asked  to  charge 
that  "  if  the  knife  used  by  defendant  was  shown  by  the  evidence  to  be 
an  ordinary  pockei-knife,  such  as  is  commonly  used  by  planters  for 
proper  purposes,  and  was  not  by  the  accused  speciallj*  provided  for  this 
occasion,  then  it  was  not  a  dangerous  weapon  within  the  meaning  of  the 
law"'  and  this  court  said :  "  We  are  of  opinion  the  judge  did  not  err 
in  refusing  to  give  such  instructions." 

The  case  is  directly  in  point,  rendered  over  thirty  years  ago,  and  has 
never  been  overruled.     We  feel  bound  to  follow  it. 

Judgment  affirmed. 
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No.  242. 
The  State  op  Louisiana  vs.  John  Washington. 

An  indictment  under  Section  905  of  the  Revioed  Statutes,  whicb  declares  that  any  servant, 
clerk,  broker,  agent,  etc.,  who  ah  all  wrongfnlly  use,  dispose  of,  conceal,  or  otherwise 
embesxle  any  money  which  he  shall  have  received  for  another,  or  for  his  onployer,  or 
principal,  etc,,  by  virtae  of  his  trust  or  employment,  or  which  shall  have  been  entrosted 
to  his  care  and  keeping,  or  posscj^si on,  upon  conviction,  etc.,  is  sufficient,  if  it  sets  forth  in 
words  of  similar  import  to  those  contained  in  the  statate,  the  capacity  in  which  the  de- 
fendant received  and  posssessed  the  money  entrusted  to  him  for  delivery  to  Miother. 

APPEAL  from  the  Tenth  District  Court,  Parisli  of  Red  River. 
Hally  J. 


J,  C.  Pugh  and  J.  Henry  Shepherd,  District  Attorneys,  for  the  State, 
Appellant: 

1.  Indictments  for  statutory  offenses  need  only  describe  the  offense  in  the  language  of  the 
statute,  or  words  of  similar  import.  State  vs.  Williams,  37  Ann.  776 ;  33  Ann.  312 ;  36 
Ann.  923  ;;30  Ann.  986. 

2.  If  the  statement  of  the  real  facts  constitute  a  substantial  violation  of  the  statate,  the 
indictment  is  sufficient.    State  vs.  Hood,  6  Ann.  179. 

3.  It  is  a  rule  of  criminal  pleadings,  well  settled,  that  presamption  of  law  need  not  be  stated 
nor  conclusions  of  law  resulting  from  the  facts  of  a  case.  It  suffices  to  state  the  facts, 
and  leave  the  court  and  Jury  to  di*aw  the  inferences.  1  Chitty,  231 ;  Maule,  105 ;  2  Wilson 
147;  .5  Leach  591.  See  also  dissenting  opinion  of  Judge  Preston  in  State  vs.  Stiles,  5 
Ann.  329. 

4.  The  principal  object  of  pleadings  in  criminal  cases  is  to  inform  the  defendant  of  the 
nature,  cause  and  character  of  the  charges  preferred  against  him  to  the  end  that  he  may 
shape  his  proof  accordingly. 

5.  The  policy  of  criminal  Jurisprudence  is  to  give  a  liberal  construction  to  indictments  and 
statutes.  State  vs.  Stiles,  5  Ann.  329;  State  vs.  Humphries,  35  Ann.  969;  38  Ann.  564; 
lb.  567. 

6.  In  criminal  matters,  technicalities  are  not  to  be  disregarded,  but  they  must  be  subjected 
to  reasonable  rt'straints,  and  cannot  be  allowed  to  reduce  the  law  to  a  mere  "  rhapsody  of 
words." 


J,  G,  E(jan,  J,  F,  Fiertton  and  S,  A,  Hull  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  b^^ 

Watkins,  J.  The  State  is  appellant  from  a  judgment  quashing,  as 
insufficient  in  material  averment,  an  indictment  for  embezzlement, 
couched  in  these  words,  viz  : 

"  John  Washington  *  ♦  did  feloniously  find  wrongfully  use,  and 
convert  to  his  own  use,  and  conceal  and  embezzle  $5,  lawful  money,  of 
the  value  of  $5,  of  the  property  of  Sam  Hollingsworth,  then  and  there 
being  found,  wliich  said  money  had  then  and  there  been  entrusted  to 


SHREVEPORT,  OCTOBER,  1889.  779 

state  vs.  Washington. 

the  said  John  Washington  to  deliver  to  one  Dan  Harvey,  contrary  to 
form  of  the  statute,  etc." 

The  district  judge  was  of  opinion  that  the  indictment  was  vicious, 
because  it  did  not  charge  that  the  accused  was  a  servant,  clerk,  broker, 
agent,  consignee,  trustee,  attorney,  mandatary,  depositary,  common 
carrier  or  bailee,  and  as  such,  entrusted  with  the  money  fdleged  to  have 
been  embezzled  by  luhi,  on  the  hypothesis  that  such  was  matter  of 
essential  description,  and  sacramental;  and  that  it  'Ms  not  a  crime  for 
any  other  person  to  commit  the  act,  than  those  mentioned  in  the  statute;" 
and  that  "  the  indictment  must  contain  a  word  (  or  term  )  found  in  the 
statute,  else  it  will  ordinarily  be  defective,  as  violating  a  well  known 
rule  of  criminal  pleading." 

This  is,  substantially,  the  position  assumed,  and  assigned  by  defend- 
ant's counsel  in  their  motion  to  quash  ;  or,  in  other  words,  that  the  in- 
dictment does  not  show  the  capacity  in  which  the  defendd>nt  received 
the  money,  or  the  fiduciary  relation  existing  between  the  defendant  and 
the  person  who  had  entrusted  the  money  to  him. 

The  statute  under  which  this  indictment  was  found  is  in  these  words, 
viz: 

"Any  servant,  clerk,  broker,  agent,  consignee,  trustee,  attorney, 
mandatary,  depositary,  common  carrier,  bailee,  etc.,  ♦  *  who  shall 
wrongfully  use,  dispose  of,  conceal,  or  otherwise  embezzle  any  money 
•  •  which  he  shall  have  received  for  another,  or  for  his  employer, 
principal,  or  bailor,  or  by  virtue  of  his  office,  trust  or  employment,  or 
which  shall  have  been  entrusted  to  his  care,  keeping  or  possession  by 
another,  or  by  his  employer,  principal,  or  bailor  ♦  «  ♦  upon  con- 
viction, etc." 

Evidently  the  statute  does  indicate,  and  plainly  enumerates  the  vari- 
ous capacities  in  which  persons  must  be  employed,  in  order  to  consti- 
tute the  wrongful  use,  or  misappropriation  of  funds  by  them  a  violation 
of  its  provisions,  and  such  an  act  embezzlement  within  its  contempla- 
tion ;  but  we  know  of  no  rule  of  law,  or  of  criminal  piecing,  which 
makes  the  use  of  any  particular  term  of  the  statute  sacramental,  in 
designating  such  capacity. 

In  State  vs.  Eames,  39  Ann.  986,  we  said  of  an  indictment  for  em- 
bezzlement, on  a  careful  review  and  analysis  of  authority,  IJiat,  "it  is 
not  essential  that  the  offense  should  be  described  in  the  langitage  of  the 
statute.  It  is  sufficient  if  all  the  elements  of  the  offense  are  set  forth  in 
words  of  similar  import  to  those  employed  in  the  statute  -,  that  is,  in  such 
words  as  clearly  convey  the  real  meaning  of  the  language  used  in  the 
statute," 
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In  State  vs.  Samuels,  38  Ann.  458,  a  similar  question  was  raised  to  the 
one  presented  here,  and,  in  discussing  same,  we  said,  ''it  is  true  that 
the  information  does  not  contain  the  word  assault,  but  it  is  equally  true 
that  the  language  used  in  the  information  contains  the  necessary  ingre- 
dients of  an  assault ;  and  no  rule  of  law  requires  that  criminal  plead- 
ings should  contain  the  identical  words  of  the  statute,  provided  the  true 
meaning  thereof  be  un equivocally  found  in  the  bill  or  information/^ 

What,  then,  is  the  offense  denounced  in  the  statute  1  It  is  the  wrong- 
ful use  and  embezzlement  of  a  sum  of  money,  which  has  been  entrusted 
to  his  care,  by  one  acting  in  the  capacity  of  an  agent,  or  servant  of  an- 
other. Now,  as  the  question  with  which  we  are  presently  concerned, 
is  the  capacity  in  which  the  defendant  received  the  money,  the  indictment 
would  seem  to  be  sufficient  if  it  sets  forth,  in  words  of  similar  import  to 
those  contained  in  the  statute,  the  capacity  in  which  defendant  held 
the  money  embezzled.  It  sets  forth  that  the  defendant  did  wrongfnlly 
use,  conceal  and  embezzle  $5  of  lawful  money.  That  this  money  was 
the  property  of  Sam  HoUings worth.  That  said  money  had  then  and 
there  been  entrusted  to  defendant  tor  delivery  to  Dan  Harvey.  These 
averments  are  equivalent  to  a  statement  that  Sam  Hollingsworth  had 
entrusted  to  the  defendant,  as  his  servant  or  agent,  the  sum  of  $5  for 
delivery  to  Dan  Harvey.  The  simple  fact  that  the  defendant  was  en- 
trusted with  $5  for  delivery  to  Dan  Harvey,  implies  that  he  was  acting 
in  the  capjicity  of  an  agent  or  servant.  Such  averments  clearly  convey 
,  the  real  meaning  of  the  term  servant,  or  agent,  employed  in  the  statute. 
The  true  and  legitimate  meaning  of  the  indictment  is  that  the  defend- 
ant, as  the  servant,  or  agent  of  Sam  Hollingsworth,  was  entrusted  with 
$5  for  delivery  to  Dan  Harvey. 

We  are  of  the  opinion  that  the  indictment  is  good,  and  quashing  it 
was  error.  It  is,  therefore,  ordered  and  decreed  that  the  judgment 
quashing  the  indictment  be  annulled,  and  that  the  indictment  be  n*- 
instated,  the  cause  remanded  for  further  proceediogs  according  to  law, 
and  the  defendant  and  appellee  be  taxed  with  costs  of  appeal. 

*^~^  ======== 

44  U2l| 
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107  802  No.  247. 

The  State  of  Louisiana  vs.  Tom  Spooner. 

1.  A  refusal  to  Kraut  a  new  trial  will  not  be  reviewed  when  the  bill  sets  ont  no  fa*'t«  upon 
which  the  ruling  was  made. 

2.  It  is  proper  to  charge  the  jury  that  "evidence  as  to  good  character  can  have  little  practi- 
cal effect  against  direct  and  satisfactory  evidence  as  to  guilt,  and  it  cannot  tiim  the  scale 
against  conclusive  evidence." 
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3.  Instructions  to  the  jitry  need  nut  be  repeated  in  a  special  charge,  where  they  have  been 
folly  covorod  in  the  general  charge. 

4.  The  continuance  of  a  criminal  case  is  within  the  soaud  discretion  of  the  Judge.  This  dis- 
cretion will  not  bo  interfered  with  unless  it  involves  some  palpable  iivjustice. 

5.  Duo  diligence  is  a  matter  of  fact  upon  which  the  Judge's  opinion  is  presumably  correct. 

6.  Where  a  subpoena  was  served  on  "Kichard  English"  and  he  appeared  at  the  trial  and 
answered  to  his  name  when  called,  and  the  defense  alleged  that  it  was  Richard  English, 
Jr.,  who  was  desired  as  a  witness,  and  moved  for  a  continuance  on  this  ground,  there  was 
shown  a  want  of  diligence  in  not  furnishing  the  correct  name  of  the  witness  to  the  officer 
who  issued  the  subpoena. 

APPEAL  from  the  Twenty-third  District  Court,  Paiish  of  West  Baton 
Rouge. 
Talbot,  J. 


J.  Henry  SJiejyherd,  District  Attorney,  for  the  State,  Appellee : 

The  ruling  of  a  trial  court  in  refusing  a  new  trial  will  not  be  revised  by  the  Supreme  Court 
unless  the  bill  sets  out  the  evidence  to  show  the  facts  involved  in  the  ruling.  State  vs. 
Nolson,  32  Ann.  842  ;  State  vs.  Belden,  35  Ann.  823 ;  State  vs.  Chatman,  34  Ann.  881. 

Evidence  of  good  character  is  admissible  in  the  trial  of  one  charged  with  murder,  and  such 
evidence  ofTcrefl  for  him  "  should  be  considered  by  the  court  in  connection  with  the  rest  as 
a  part  of  the  whole  from  which  they  are  to  determine  their  verdict,  and  should  have  such 
weight  and  efl'ect  as  their  Judgments  dictate.  It  is  proper  for  the  court  to  charge  the 
Jury  that  good  character  can  have  little  practical  effect  against  direct  and  otherwise 
satisfactory  proofs,  cannot  turn  the  scale  against  conclusive  evidence  of  guilt.  It  may, 
under  certain  phases  of  a  case,  create  a  doubt  which  otherwise  might  not  have  existed  in 
favor  of  the  accused,  or  to  remove  a  doubt  existing  against  him.  Bishop,  Or.  Procedure, 
Sec.  1116,  p.  676;  35  Ann.  770. 

An  instniction  to  the  Jury  neiMl  not  be  given  in  terms  asked,  and  when  the  Judge  deems  them 
calculated  to  mislead  the  jiir>'  it  sliould  not  be.  When  instructions  asked  is  partly  cor- 
rect and  partly  en-oneoiis,  the  whole  may  be  rejected.  Bisliop  on  Cr.  Procedure,  Sec.  980, 
p.  508. 

The  matter  of  continuance  is  within  the  sound  discretion  of  the  district  Judge,  and  the 
Supreme  Court  will  not  interfere  in  such  matters  unless  the  account  of  the  lower  court  in- 
volves palpable  iivjustice.    31  Ann.  170 ;  32  Ann.  1003 ;  36  Ann.  153-852. 

Due  diligence  must  be  shown  to  have  been  uscmI.  Diligence  is  a  matter  of  fact  upon  which 
the  Judge's  opinion  is,  if  not  conclusive,  surely  presumptively  correct.  The  Appellate 
Court  will  not  go  counter  to  it  unless  the  record  shows  that  the  Judge  was  wrong.  37 
Ann.  120. 

An  affidavit  for  continuance  on  the  ground  of  the  absence  of  a  material  witness  which  fails 
tr»  disclose  of  the  whereabouts  of  an  absent  witness,  or  that  any  such  person  exists,  and 
merely  gives  the  belief  of  the  affiant  that  he  can  secure  his  presence  at  the  next  term  of 
the  ccmrt  is  fatally  defective.  It  is  further  defective  where  the  accused  failed  to  inform 
the  sheriff  of  the  whereabouts  of  the  witness.    39  Ann.  421. 

It  is  a  want  of  diligence  where  there  are  two  persons  of  the  same  name  in  the  parish  and  the 
a(*cu8e<1  knew  the  fact,  to  inform  the  shorifl'  which  one  he  wanted. 


Chan,  A,  lioxhorontjh,  for  Defendant  and  Appellant. 
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The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  The  defendant,  Tom  Spooner,  was  indicted,  tried  and 
convicted  of  murder  and  sentenced  to  be  executed. 

From  the  verdict  and  sentence  he  has  appealed. 

There  are  four  bills  of  exceptions  to  rulings  of  the  court,  which  he 
alleges  were  prejudicial  to  him. 

The  first  is  to  the  overruling  of  his  motion  for  a  new  trial. 

There  was  no  evidence  offered  upon  the  trial  of  the  motion,  which  is 
simply  in  the  stereotyped  form,  that  the  verdict  was  contrary  to  the  Jaw 
and  the  evidence.  It  was  properly  overruled.  35  Ann.  823  j  34 
Ann.  881.  • 

The  second  bill  is  to  "  two  points  in  the  charge  of  court  in  particular, 
and  the  whole  charge  in  general." 

The  charge  excepted  to  is  as  follows : 

"  Evidence  of  character  is  always  admissible  in  behalf  of  an  accused, 
and  on  mauy  occusions  maybe  of  vast  advantage  to  him.  The  accepted 
doctrine  about  it  is  that  it  tends,  under  certain  phases  of  a  case,  to 
create  a  doubt  which  otherwise  would  not  have  existed  in  favor  of  the 
accused,  or  to  remove  a  doubt  already  existing  against  him.  The  jury 
should  look  upon  it  as  a  part  of  the  whole  evidence  adduc^  upon  the 
trial,  but  such  evidence,  however  precise  it  may  be,  can  not  destroy  the 
practical  effect  of  direct  and  satisfactory  statements  of  uncontradicted 
witnesses,  nor  should  it  be  allowed  to  outweigh,  still  less  destroy  any 
conclusive  evidence  of  guilt." 

"  You,  I  may  add,  are  also  the  judges  of  the  credibility  and  veracity 
of  the  witnesses,  but  you  should  not  capriciously  and  arbitrarily  disre- 
gard the  testimony  of  the  witness,  unless  impeached  or  contradicted.  It 
is  the  duty  of  the  jury  to  consider  the  testimony  of  each  and  every 
witness." 

In  lieu  of  the  part  of  the  charge  quoted  and  excepted  to,  the  defend- 
ant asked  the  judge  to  charge  as  to  good  character,  which,  in  effect, 
would  have  beed  to  make  this  the  controlling  fact  of  the  case,  and  which 
would  have  subordinated  every  other  fact  to  it.  And  to  the  second  part 
of  the  charge  he  requested  a  charge  in  language  which  was  calculated  to 
mislead  the  jury,  but  which,  in  substance,  was  the  same  as  that  given  to 
the  jury  by  the  trial  judge. 

They  were  properly  rejected. 

The  third  exception  is  to  the  refusal  of  the  judge  to  grant  a  con- 
tinuance on  account  of  the  absence  of  an  alleged  material  and  import- 
ant witness.  The  application  contains  the  necessary  averments  and 
affidavit. 
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The  facts  are,  however,  that  the  defendant  had  a  subpoena  issued  for 
one  Richard  English.  It  was  served  upon  him  and  he  was  in  attendance 
at  the  trial.  •  When  called,  it  was  stated  by  counsel  for  the  defendant 
that  he  was  not  the  witness  wanted,  but  a  sou  of  the  witness  —  Richard 
English,  Jr. 

An  application  was  then  niaide  for  a  continuance. 

The  defendant  has  not  shown  that  he  used  due  diligence  in  his  efforts 
to  procure  the  attendance  of  the  absent  witness.  The  name  of  the  wit- 
ness was  within  his  knowledge.  He  did  not  give  the  correct  name  to 
the  sheriff. 

Diligence  is  a  matter  of  fact  upon  which  the  trial  judge's  opinion,  if 
not  conclusive,  is  at  least  presumptively  correct.  It  is  a  matter  within 
the  sound  discretion  of  the  trial  judge  to  grant  a  continuance,  and  this 
discretion  will  not  be  interfered  with  without  good  cause. 

The  reasons  assigned  b}'^  the  judge  a  quo  in  the  instant  case  for  his  re- 
fusal to  grant  the  continuance,  are  conclusive  in  our  opinion.  He  says 
when  the  case  was  taken  up  for  trial  and  the  witesses  called  by  the 
sheriff,  tlie  witness  Richard  English  answered  to  his  name. 

The  subpoBna  and  sheriff's  return  showed  that  proper  service  was 
made  on  Richard  English  and  he  answered  when  called.  Counsel 
for  defendant  stated  that  he  desired  the  presence  of  Richard  English,  Jr., 
the  son  of  Richard  English.  The  error,  if  any,  was  due  to  the  conduct 
or  w^ant  of  due  caution  and  diligence  on  the  part  of  defendant  and 
counsel  in  not  giving  proper  information  to  the  oflicer.  He  was  always 
satisfied  that  all  of  the  witnssses  who  were  present  at  the  scene  of  the 
homicide  were  present  at  the  trial,  and  related  the  facts  detailed  in  the 
motion.  He  was  also  satisfied  that  Richard  English,  Jr.,  from  tlie  state- 
ment of  the  sheriff,  was  not  in  the  parish. 

The  motion  for  a  continuance  was  properly  overruled.  36  Ann.  158- 
852;  37  Ann.  129  j  39  Ann.  421. 

The  fourth  bill  of  exception  was  reserved  to  the  refusal  of  the  judge 
to  give  a  special  charge  contained  in  some  six  paragraphs  on  the  law  of 
self-dense,  for  the  reason  that  he  had  in  his  charge  already  covered  the 
grounds  contained  in  this  special  charge. 

The  ruling  of  the  judge  was  correct.  He  cannot  be  required  to  give 
in  a  special  charge  that  which  he  has  already  given  in  his  general 
charge  to  the  jury. 

There  are  no  reasons  showing  why  this  verdict  and  sentence  should 
be  disturbed. 

Judgment  affirmed. 
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No.  251. 
The  State  of  Louisiana  vs.  William  Harrison  Jones. 

Ad  information  for  larceny  charging  that  the  accnsed  "did  TeloniouAly  and  wilfully  steal 
take  and  carry  away  of  tlie  property  and  from  the  poasension  of  A.  Z./'  et<?..  is  not  de- 
fective for  failing  to  state  that  the  property  was  taken  without  the  consent  of  the  owner, 
and  with  the  intent  on  the  part  of  the  accused  to  convert  the  same  to  his  own  nse. 

These  are  necessary  ingredients  in  the  proof  of  larceny,  and  as  such  should  be  charged  to  the 
Jury,  but  in  pleading  the  same  meaning  may  be  conveyed  by  different  words. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Hicks,  J. 


J,  Henry  Shepherd,  District  Attorney,  for  the  State,  Appellee. 


Patterson  &  Dormer  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  hy 

PochA,  J.    Defendant  appeals  from  a  conviction  of  larceny. 

His  complaint,  by  way  of  a  motion  in  arrest  of  judgment,  is  that  the  i 

information  presented  agHinst  him  was  mat-erially  defective  through  the  I 

omission  to  charge  that  the  taking  was  without  the  consent  of  the  owner,  I 

and  with  the  intent  to  appropriate  the  goods  taken  to  the  taker^s  own  I 

use.  I 

The  gravamen  of  the  offense  charged  in  tlie  infoimation  is  that  the 
accused  *'  did  wilfully  and  feloniously  steal,  take  and  carry  away  of  the 
property  and  from  thei  possession  of  A.  Z.,"  etc. 

The  contention  of  counsel  for  the  accused  seems  to  be  that  this  aver- 
ment would  not  be  sufficiently  explicit  to  admit  proof  that  the  taking 
was  without  the  consent  of  the  owner,  and  with  the  int-ent  on  the  part 
of  the  accused  to  appropriate  the  things  taken  to  his  own  use. 

But  it  appears  clear  to  us  that  the  words  used  in  the  information,  as 
hereinabove  transcribed,  and  construed  under  their  usual  acceptation, 
convey  precisely  that  meaning  and  nothing  else.  And  no  provision  of 
our  law  or  ruling  of  criminal  jurisprudence  requires  that  the  pleader 
must  charge  the  offense  in  the  identical  words  used  at  common  law  iu 
the  definition  of  larceny. 

The  authority  quoted  by  counsel  goes  to  the  extent  only  of  requiring 
the  judge  to  charge  the  jury  that  the  ingredients  of  larceny  are  the 
taking  without  the  consent  of  the  owner,  and  the  intent  on  the  part  of 
the  accused  to  appropriate  to  his  own  use.     State  vs.  Davis,  22  Ann.  77. 
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StAte  V8.  Morris. 

The  question  of  the  sufficiency  of  the  indictment  was  not  presented 
in  that  case,  in  which  the  verdict  was  set  aside  and  the  case  remanded, 
on  the  sole  ground  of  an  error  in  the  judge's  charge  to  the  jury. 

But  the  question  did  come  up  in  the  case  of  the  State  vs.  de  Serrant, 
in  33  Ann.  979 ;  and  the  ruling  therein  made  is  fatal  to  the  contention  of 
counsel  for  the  accused. 

In  that  case  the  complaint  was  that  '^  said  information  does  not  charge 
any  crime,  as  it  fails  to  state  that  the  articles  charged  to  have  been 
taken  and  carried  away  were  so  taken  with  the  felonious  intent  to  con- 
vert to  his  { the  taker's )  own  use,  and  make  them  his  property  without 
the  consent  of  tlie  owner." 

The  complaint  was  disposed  of  in  the  following  language :  "  The  in- 
formation, after  describing  the  property  and  setting  forth  the  owner- 
ship thereof,  proceeds  to  charge  that  the  same  '  then  and  there  being 
found,  the  defendant  feloniously  did  take,  steal  and  carry  away,  con- 
trary to  the  form  of  the  statute,'  etc. 

*'  This  was  sufficient,  and  the  other  averments  mentioned  in  the  as- 
signment were  wholly  unnecessary." 

It  is  clear  that  this  case  precisely  covers,  and  hence  it  must  govern, 
the  point  under  discussion  in  the  present  case. 

We,  therefore,  conclude  and  we  hold  that  an  indictment  or  informa- 
tion for  larceny  is  not  required  in  law  to  be  in  the  very  words  employed 
at  common  law,  in  the  definition  of  that  crime,  provided  that  the  words 
used  in  the  instrument  as  construed  under  their  usual  acceptation,  are 
sufficient  to  convey  the  same  idea. 

Judgment  affirmed. 


No.  259. 

I  41    785 

The  State  of  Louisiana  vs.  George  Morris.  IJP  455, 

Jurymen  are  not  i>ermitted  to  impeach  their  own  verdict  by  direct  testimony  that  they  act«d 
upon  improper  and  illeical  motives  —  much  leas  can  their  dech^rationa  that  they  so  acted 
be  proved  by  others,  and  particularly  by  a  fellow-juror.    37  Ann.  217. 

APPEAL  from  the  Sixteenth  District  Court,  Parish  of  East  Feliciana. 
Brame,  J. 


J.  Henry  ShepJierdy  District  Attorney,  for  the  State  Appellee  : 

A  Juror  cannot  be  examined  as  a  witness  to  impeach  the  verdict  of  the  jury  of  which  he  was 
a  member.    38  Ann.  408 ;  St«te  vs.  Chretien,  35  Ann.  1081. 


786  SUPREME  COURT  OF  LOUISIANA. 

state  vs.  Morris. 

Upon  gToands  of  public  policy  the  conrts  have  almost  universally  agreed  npon  the  roletbat 
no  affidavit,  deposition  or  other  sworn  statement  of  a  Juror  will  be  received  to  impeach 
the  verdict,  to  explain  it,  to  show  on  what  grounds  it  was  rendered.  Thompson  &  Mer- 
riam  on  Juries,  Sec.  440,  p.  540. 

Or  to  show  that  he  consented  to  the  return  of  the  verdict  without  concurring  in  it  in  order  to 
•ecure  his  discharge  or  because  his  health  absolutely  required  him  to  be  released  frnm  con- 
Anemeut.    Thompson  and  Merriam,  Sec.  441,  P.  544. 


Chas,  B,  Leay  J,  Q,  Kilhoume  and  D.  J,  Wedffe  for  Defendant  and 
Appellant : 

Jurors  cannot  be  received  to  qualify  by  parol  testimony  matters  of  record ;  nor  can  ihey  be 
permitted  to  state  matters  concerning  their  deliberations  wMch  may  be  proved  aUundo. 
From  necessity,  however,  when  gross  iigusttce  has  been  wrought  from  miscondnct  or  mis- 
apprehension in  their  deliberations,  they  are  to  be  permitted  to  prove  such  miscondnct  or 
misapprehension. 

▲  distinction  has  been  taken  to  the  effect  that  though  a  juror  cannot  l)e  admitt4>d  to  Htultifr 
his  own  action,  yet  he  may  be  permitted  to  prove  gross  roinconduct  in  his  fellows.  Whar- 
ton's Criminal  Law,  7th  Ed.,  Vol.  3— Practice,  sec.  3328. 

It  woould,  perhaps,  hardly  be  safe  to  lay  down  any  general  rule  on  this  subjei't.  rnquestioo- 
ably  such  evidence  ought  always  to  be  received  with  great  caution.  But  cases  might  ari«e 
in  which  it  would  be  impossible  to  refuse  them  without  violating  the  plainest  principles  uf 
justice.    U.  S.  vs.  Keid,  12  Howard  361. 

The  Supreme  Court  of  Louisiana  agrees  with  the  Supreme  Court  of  the  United  States  that 
"  cases  might  arise  in  which  it  would  be  impossible  to  refuse  the  affidavits  of  jurora  with- 
out violating  the  plainest  principles  of  Justice.    State  vs.  Walham,  31  Ann.  149. 

In  exceptional  cases  such  affida^'it«  have  been  received.  Taylor  vs.  Greeley,  3  Greanl.  204; 
Frie's  Case,  1  Wh.  St.  Tr.  605;  Moffltt  vs.  Burman,  6  (Jrat,  219. 

The  affidavits  of  jurors,  or  evidence  of  their  admissions,  are  not  competent  testimony  to  prore 
'  their  own  misconduct;  but  it  m^'  be  proved  by  the  oath  of  a  fellow-juror,  who  is  not  in- 
culpated in  such  misconduct.    Deacon  vs.  Shreve,  2  Zab.  N.  J.  176. 

Where  the  declarations  of  a  juror,  made  after  verdict,  disclosed  the  fai't  that  cxtraneoas 
matters  were  considered  by  the  jury  in  arriving  at  their  verdict,  and  the  further  fact  that 
said  juror  was  prcijudiced,  the  Supreme  Court  of  Georgia  received  the  affidavit  and 
granted  a  new  trial.    Martin  vs.  State,  25  Georgia  494. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  recsord  presents  but  one  bill  of  exceptions,  which 
was  taken  to  the  ruling  of  the  court  excluding  the  testimony  of  a  juror, 
J.  H.  Darmond,  which  was  offered,  on  a  motion  for  a  new  trial,  to  prove 
that  "  at  tlietime  of  agreement  on  tlie  verdict,  the  juror,  Etna  Albritton, 
declared  that  he  only  consented  to  the  verdict  in  order  that  the  sick  juror, 
Darmond,  might  be  released  from  confinement,  as  he  wjis  too  sick  to  re- 
main in  the  jui*y  room,  and  that  otherwise  lie  would  not  consent  to  the 
verdict." 

The  testimony  was  objected  to  and  ruled  out  on  the  ground  that 
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a  juror  cannot  be  heard  as  a  witness  to  impeach  the  verdict  of  a  jury  of 
which  he  was  a  member. 

The  ruling  was  manifestly  correct  under  repeated  decisions  of  this 
court.  State  vs.  Bird,  38  Ann.  499;  State  vs.  Clir^tien,  35  Ann.  1032; 
State  vs.  Price,  37  Ann.  218 ;  State  vs.  Mellican,  15  Ann.  557 ;  State  vs. 
Bertie,  6  Ann.  653 ;  State  vs.  Caldwell,  3  Ann,  435. 

It  would  hardly  be  claimed  that  the  juror,  Albritton,  could  have  been 
heard  himself  to  impeach  his  verdict  by  assigning  such  improper  and 
illegal  motive  for  Ids  action;  but  it  is  contended  that  the  like  objection 
does  not  apply  to  the  proof  of  his  statemeuts  to  that  effect  by  another 
juror. 

This  very  distinction  was  considered  and  repudiated  in  Price's  case, 
37  Ann.  218,  where,  after  the  court  had  sustained  a  refusal  to  jiermit  the 
jurymen  themselves  to  impeach  their  own  verdict,  the  decision  proceeds 
as  follows:  *'An  ofiFer  was  then  made  to  prove  hy  others  that  these 
jurymen  had  made  these  assertions  to  them  and  this  was  also  refused, 
for  that  would  have  been  receiving  at  second-hand  the  impeachment  of 
the  verdict  by  the  jurymen  wlio  had  rendered  it,  and  if  they  cannot  be 
heard  to  impeach  it  by  their  own  testimony,  much  less  can  their  declara- 
tions be  received  when  filtered  through  the  repetition  of  third  persons." 
See  also  State  vs.  Beatty,  30  Ann.  1266. 

The  other  ground  of  the  motion  for  new  trial,  viz :  The  incapacitation 
of  the  juror,  Darmond,  by  reason  of  his  illness,  involves  a  question  of 
fact,  and  as  no  bill  of  exception  was  taken  to  the  ruling  of  the  judge 
thereon,  the  question  is  not  brought  before  us  in  such  shape  that  we  can 
review  the  ruling. 

Judgment  affirmed. 


41    TW 

45    490, 

No.  262.  '  107  gggi 

41    787 

The  State  of  Louisiana  vs.  Jud  Burt  et  al.  l*  ^ 

1 .  Xewly  discovered  testimony,  for  the  purpose'  of  impeaching  a  witness  who  has  testified  on 
the  trial,  is  insnfficient  to  Justify  the  allowance  of  a  new  trial. 

2.  Much  more  importance  is  due  to  the  testimony  of  a  witness  given  on  the  trial  in  open 
court,  than  to  any  statements  which  he  may  have  made,  on  some  other  occasion,  either 
before  or  after  the  trial. 

3.  The  same  principles  of  law  are  applicable  to  the  contradictory  statemeuts  of  persons  in 
extremU,  as  are  to  those  of  a  witness  under  examination  under  oath. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Barksdale,  J. 
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state  vs.  Burt  et  al. 

E,  H,  McClendon  and  J.  Henry  Shepherd,  District  Attorneys,  for  the 
State,  Appellee : 

In  a  criminal  case  a  now  trial  will  not  h^  granted  on  newly  discovered  evidence  whoi  it  ap- 
pears that  the  object  and  effect  of  the  new  evidence  is  to  impeach  the  credit  of  a  witnem 
who  testified  for  the  State.    38  Ann.  361 ;  35  Ann.  9 ;  34  Ann.  346 :  Knobbloch,  pp.  335-036. 

In  matters  of  new  trial,  the  ruling  of  the  trial  Judge  will  not  be  disturbed,  unless  glario/^ly 
erroneous.    38  Ann.  361 ;  30  Ann.  365. 

Before  a  witness  can  be  discredited  on  the  ground  of  having  made  a  centradictory  stat^^nient. 
he  must  first  be  put  on  his  guard.    Greenleaf,  Vol.  1,  Sec.  402. 

And  if  he  l)e  dead  this  cannot  be  done.    35  Ann.  871. 


John  B.  Phipps  and  C,  W.  Seals  for  Defendants  and  Appellants. 


The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  The  defendants  seek  relief  from  a  conviction  of  man- 
slaughter, and  a  sentence  to  imprisonment  at  hard  labor.  Their  appeal 
depends  upon  their  complaint  of  the  refusal  of  the  trial  judge  to  grant 
them  a  new  trial,  on  the  ground  of  newly  discovered  evidence,  since  the 
trial,  the  purport  and  eifect  of  which  was  to  impeach  the  dying  declara- 
tions of  the  deceased,  by  contradicting  them  in  an  important  particular  ^ 
and  upon  which  dying  declarations  their  conviction  solely  depended. 
The  names  of  the  three  witnesses  relied  upon  are  given,  and  their  affi- 
davits are  appended  to  the  motion. 

They  show  that  the  deceased  made  a  statement  to  them,  on  the  next 
day  after  he  was  shot,  and  of  the  wounds  inflicted  he  died  several  days 
subsequently ;  and  in  the  course  of  which  he  said  "  that  he  did  not 
know  who  shot  him ;  that  he  did  not  see  the  parties  who  shot,  nor  could 
he  know  them  by  their  voices ;  and  •  •  the  reason  he  did  not  make 
an  affidavit  against  any  one  for  shooting  him,  was  that  he  did  not  know 
who  shot  him." 

In  the  judge V  reasons  for  refusing  a  new  trial  he  does  not  state  that 
there  was  other  testimony  than  the  dying  declamtions  of  the  deceased, 
and  hence  the  averment  of  the  defendant's  motion  must  be  accepted  as 
true. 

The  statement  in  the  motion  is  of  most  material  fact,  and  the  trial 
judge  does  not  certify  that,  if  a  new  trial  were  granted,  its  introduction 
in  evidence  would  not  exercise  an  important  bearing  on  the  verdict  of 
the  jury;  but  he  bases  his  ruling  on  the  following  ground,  viz:* 

1.  That  the  law  and  evidence  justified  the  verdict. 

2.  That  defendants  did  not  exercise  due  diligence  in  procuring  the 
evidence  which  was  newly  discovered. 
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3.  That  the  new  evidence  could  only  be  introduced  for  the  purpose  of 
impeaching  tlie  dying  declarations  of  the  deceased,  and,  under  the  juris- 
prudence of  this  court,  a  new  trial  will  not  be  granted  for  the  purpose 
of  admitting  new  evidence,  the  effect  of  which  is  "to  impeach  the 
conduct  of  a  witness  for  the  State,  who  has  testified  on  the  trial;  and 
impeaching  dying  declarations  must  come  under  the  same  rule." 

4.  That,  in  his  opinion,  the  newly  discovered  testimony  could  not  be 
admitted,  under  any  rule  of  law. 

We  need  not  consider  the  first  ground  assigned,  because  the  question 
is  not  what  was  proved  on  the  former  trial,  but  what  is  the  valiier  of  the 
proffered  newly  discovered  testimony.  The  second  cannot  avail,  be- 
cause the  motion  avers  that  due  diligence  was  used,  and  his  counsel 
swear,  positively  and  circumstantially,  that  they  exercised  all  possible 
diligence  in  searching  out,  and  obtaining  evidence,  and  that  the  accused 
were  continuously  incarcerated  in  jail,  after  their  indictment,  on  the 
charge  of  murder.  This  is  a  sufficient  showing,  on  that  score.  The 
third  ground  assigned,  presents  the  serious  difficulty  for  our  considera- 
tion. 

Under  varying  circumstances  this  court,  and  its  predecessors,  have 
uniformly  held  tliat  newly  discovered  testimony  for  the  purpose  of  im- 
peaching a  witness  who  has  testified  on  the  trial,  was  insufficient  to 
justify  the  allowance  of  a  new  trial.  State  vs.  Johnson,  30  Ann.  306  ; 
State  vs.  Young,  34  Ann.  346 ;  State  vs.  Fahey,  35  Ann.  12 ;  State  vs. 
Dukin,  35  Ahn.  48;  State  vs.  Williams,  38  Ann.  362;  State  vs.  Gauth- 
reaux,  38  Ann.  610; 

These  decisions  are  in  perfect  accord  with  the  common  law  authori- 
ties. Whar.  Crim.  Law,  Sec.  3354;  Waterman's  TJ.  S.  Crim.  Dig.  pp. 
458,  459;  Archibold  Cr.  Prac.  pp.  649,  653. 

But  the  contention  of  the  defendants'  counsel  is  to  the  effect — con- 
ceding the  correctness  of  the  rule  announced  in  the  authorities  we  have 
cited — that  newly  discovered  evidence  tending  to  impeach  the  dying 
declarations  of  a  deceased  person  came  under  the  operation  of  a  different 
rule,  and  hence  tliose  authorities  did  not  apply  to  the  question  raised 
here. 

Their  insistauce  is  tliat  while  dying  declarations  are,  under  certain 
circumstances  and  restrictions,  received  as  evidence,  the  deceased  does 
not  become  eo  nomine  a  witness,  in  the  ordinary  acceptation  of  that 
term. 

The  statement  of  a  deceased  person  made  in  articulo  mortis  is  not  re- 
ceivable in  evidence  as  a  witness ;  but,  as  we  said  in  State  vs.  Keenan, 
38  Ann.  662,  "  dying  declarations  are  those  made  under  a  consciousness 
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of  impeuding  death.  *  *  To  this  sense  of  impending  death,  the  law 
attaches  the  solemnity  of  an  oath,  and  impresses  upon  a  statement  made 
under  it,  the  character  of  evidence.^^ 

In  State  vs.  Tiivas,  32  Ann.  1088,  we  again  said  that  statements  made 
"  under  a  sense  of  impending  dissolution  *  *  concerning  the  res 
ge8t(e,  *  *  are  to  be  accredited  under  the  law,  as  would  his  sworn 
testimony  in  ordinarj'^  cases." 

Thus  it  is,  that  the  law  gives  sanction  to  the  declarations  of  a  de- 
ceased person,  made  while  he  is  in  extremis,  as  equivalent  to  evidence, 
but  it  does  not  make  him  a  witness.  He  does  not  testify  before  the 
court  and  jury.  The  defendant  has  no  opportunity  afforded  him  of 
cross-examination.  Ordinarily  these  declarations  are  made  out  of  the 
presence  of  the  accused,  or  of  any  public  officer,  and  are  simply  de- 
tailed, in  the  presence  of  the  jury,  by  other  persons  who  were  present. 

It  would,  perhaps,  seem  reasonable  thai  the  rule  announced  in  the 
preceding  opinions,  should  not  apply  to  dying  declarations  of  a  deceased 
person ;  but  it  appears  to  have  been  settled  otherwise,  for  Wharton 
says,  "  nothing']  can  be  evidence  in  a  declaration  in  articulo  mortis  that 
would  not  be  so  if  the  party  w^ere  sworn."  Whar.  Crim.  Ev.  (eighth  edi- 
tion) Sec.  294. 

He  says  further  that  "  the  siuue  principles  of  law  are  applicable  to  the 
contradictory  st^atements  of  persons  in  ejptremis,  as  they  are  to  those  of  a 
witness  under  examination  on  oath."    Ibid,  Sec.  298. 

The  same  learned  author  says  in  the  same  section  that  "  in  Olilo, 
however,  it  has  been  ruled,  though  with  doubtful  propriety,  that  when 
dying  declarations  are  proved  in  a  case,  a  statement  of  the  deceased 
made  at  another  time,  which  is  neither  a  dying  declaration,  nor  a  part 
of  the  res  gestWy  is  not  admissible  to  impeach  such  declarations."  Wroe 
vs.  State,  20  Ohio  St.  460. 

In  furtherance  of  tlie  same  idea  of  this  author,  he  says,  "  it  has  been 
held  that  evidence  is  admissible,  on  the  part  of  the  defence,  to  impeach 
the  character  of  the  deceased  for  truth,  he  standing  on  the  same  footing 
as  a  tcitness  called  into  court  and  tlien  examined,'^'*    Ibid,  Sec.  302. 

Bishop  simply  announces  the  principle  tersely,  that  "  the  bad  charac- 
ter of  the  defendant  for  veracity,  may  be  shown  to  impeach  his  d^ing 
declarations,  the  same  as  of  a  witness.  So,  statements  by  the  declarant, 
contradictory  of  his  dying  declarations,  and  contradictions  in  the  latter, 
may  be  shown  to  detract  from  their  weight  with  the  jury."  1  Bishop's 
Crim.  Prac.  Sec.  1209. 

Again  he  says :  ^^  Like  other  evidence,  they  are  open  to  observation ; 
but  the  jury,  alone,  are  to  decide  on  their  effect,  giving  them  such 
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weight  as  may  seem  to  them,  under  all  the  circumstances,  to  be  just." 
Ibid.  Sec.  1216. 

There  appeara  to  be  no  material  difference  between  the  views  enter- 
tained by  these  distinguished  writers  pn  the  subject,  and  we  must  con- 
form our  jurisprudence  to  the  principles  they  have  announced. 

In  this  view  of  the  question  propounded  by  the  defendant's  appeal, 
we  think  the  ruling  of  the  judge  below  was  correct,  and  that  he 
properly  declined  to  grant  a  new  trial  to  the  defendants. 

Judgment  affirmed. 


No.  263. 
The  State  of  Louisiana  vs.  Wesley  Smith. 

Au  iiulk'tment  tinder  Sec.  792,  R.  S.,  wRich  charges  the  accused  "with  wilfully,  feloniously, 
and  of  his  malice  aforethought,  with  a  dangerous  weapon,  to-wit :  a  gun,  assault  one  Cole- 
man Franklin  with  intent  then  and  there  to  murder,"  is  sufficient,  and  covers  the  offense 
of  au  assault  with  intent  to  murder.  The  words  with  a  dangerous  weapon  are  surplusage. 
It  was  unnecessary  to  set  out  the  manner  in  which  the  assault  was  made. 

The  indictment  is  sufficiently  distinct,  as  the  meaning  is  clear  that  the  assault  was  made  on 
Coleman  Franklin  with  intent  to  murder  him. 

There  is  but  one  offense  charged  in  the  indictment,  and  the  use  of  the  words  with  a  "dangerous 
weapon  "  does  not  create  two  offenses  in  the  same  count. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Barkidale,  J.  c 


JtJ.  H.  McCkndoR  and  »7.  Henry  Shepherd,  District  Attorneys,  for  the 
State,  Appellee : 

An  indictment  which  allegen  that  "a  mau  wilfully,  feloniously  and  of  his  malice  aforethought, 
with  a  dangerous  weapon,"  to-wit:  a  gun,  ''  assault  one  B.,  with  intent  then  and  there  to 
kill  and  murder,"  charges  an  assault  with  intent  to  murder,  under  Sec.  792  of  R.  S.,  State 
TB.  Evans,  40  Ann.  216. 

An  indictment  for  an  assault  with  intent  to  murder,  and  not  set  forth  neither  the  mode  of 
assault  nor  the  weapon  with  which  it  was  made.  State  vs.  Jackson,  37  Ann.  467 ;  State 
vs.  Williams.  38  Ann.  371.  Section  702  of  R.  S.  defines  two  distinct  offenses,  one  assault- 
iiiK  ^y  wilfully  shooting  at ;  the  other,  assaulting  with  intent  to  commit  murder.  State  vs. 
Simein,  36  Ann.  923. 


J.  A.  liicJuirdson,  J.  W,  Holbert  and  C.  W,  Seals  for  Defendant  and 


Appellant. 


The  opinion  of  the  Court  was  delivered  by 

McEnbry,  J.    The  defendant  was  indicted  ander  Section  792,  R.  S., 
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tried,  found  guilty  and  sentenced  to  two  years'  imprisonment  at  hard 
labor. 

From  the  verdict  and  sentence  be  appeals. 

For  a  reversal  of  the  judgment  he  relies  on  bis  motion  in  arrest 
of  judgment  upon  tbe  following  averments  : 

1.  The  indictment  charges  no  offense. 

2.  It  does  not  charge  bow  tbe  assault  was  made. 

3.  The  indictment  is  bad  for  uncertainty,  as  it  does  not  cbarge  the 
intent  to  kill  and  murder  any  particular  person,  particularly  Coleman 
Franklin,  the  prosecutor. 

4.  The  indictment  is  bad  for  duplicity,  as  it  charges  two  offenses 
in  tbe  same  count. 

Section  792,  R.  S.,  provides  for  several  distinct  and  separate  offenses  : 

1.  An  assault  by  wilfully  shooting  at. 

2.  An  assault  to  commit  murder j  an  assault  to  commit  rape;  an 
assault  to  commit  robbery,  each  punished  by  imprisonment  at  hard 
labor,  not  exceeding  two  years. 

The  indictment  charges  the  defendant  with  the  assault  to  commit 
murder,  as  follows : 

"  That  Wesley  Smith  did,  wilfully,  feloniously,  and  of  his  malice  afore- 
thought, with  a  dangerous  weapon,  to- wit:  a  gun,  assault  one  Coleman 
Franklin  with  intent  then  and  there  to  murder." 

The  indictment  covers  the  offense  charged  in  the  statute  an  assault 
with  the  intent  to  murder.  The  words,  "  with  a  dangerous  weapon," 
are  mere  surplusage,  and  this  omission  from  the  indictment  leaves 
the  ope  offense  distinctly  and  specifically  charged  w^ithout  duplicity,  as 
alleged  in  the  motion  in  arrest  of  judgment.  The  indictment  contained 
all  that  was  necessary,  in  fact  more  than  was  required,  to  inform  the  de- 
fendant of  the  offense  with  which  he  was  charged,  and  upon  which 
a  verdict  of  guilty  could  be  returned.  It  was  unncessary  in  the  indict- 
ment to  set  forth  the  manner  in  which  the  assault  was  made.  State  vs. 
Williams,  3S  Ann.  372. 

The  language  used  in  the  indictment  is  unequivocal.  It  disctinctiy 
charges  that  Wesley  Smith  assaulted  Coleman  Franklin  with  the  intent 
to  kill  and  murder.  The  failure  to  repeat  the  name  of  Coleman  Frank- 
lin after  the  words  ^^kill  and  murder,"  does  not  alter  the  evident 
meaning. 

We,  tlierefore,  conclude  that  the  indictment  fully  covered  the  oflfeuse 
an  assault  with  intent  to  murder,  as  desrcibed  in  Section  792,  R.  S.,  that 
the  indictment  charged  but  one  offense,  the  assault  upon  Coletaan 
Franklin  with  the  intent  to  kill  and  murder  him. 

Judgment  aflSrmed. 
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No.  249.  ., 

141    798 

H.  M.  Rutherford  vs.  Shreveport  and  Houston  Railroad  Company.  1_5LJ''^> 

It  in  negligence  on  the  part  of  a  railroad  company,  incurring  liability  for  damages,  to  have  an 
accident  caused  by  the  existence  of  rotten  croBsties  on  its  roadbed,  by  reason  of  which  a 
train  is  derailed  and  upset,  causing  personal  iivJnries  to  passengers. 

The  measure  of  such  damages  is  the  infuries  received,  the  suffering  expeneuued,  and  the  con- 
sequent losses  sustained,  by  the  ii^ured  passenger. 

In  Louisiana,  the  dfictrine  of  exemplary  or  punitory  damages,  as  applicable  to  common  Car- 
riers, is  not  yet  definitely  sanctioned. 

APPEAL  from  tlie  First  Difttriot  Court,  Parish  of  Caddo. 
Taylor,  J. 


J,  H.  Shepherd  for  Plaintiff  aud  Appellee. 


Wise  d:  Herndon  for  Defendant  and  ApjHillant: 

When  a  passenger  on  a  railroad  train  is  onlj'  slightly  injured,  the  damages  allowe<l  should 
be  merely  Just  and  reasonable.    40  Ann.  64. 

A  passengeer  in  a  railway  car,  who  has  been  ipjured  by  upsetting  of  the  car.  caused  by 
negligence  of  the  employes  of  the  company,  is  not  entitled  in  an  action  against  the  com- 
pany to  recover  damages  beyond  the  limit  of  compensation  for  the  injury  actually 
sustained. 

Pttuitor>'  or  exemplary  damages  should  not  be  awarded  for  such  iujnry,  unless  it  is  the  re- 
sult of  the  wilfull  misconduct  of  the  employes  of  the  company,  or  of  that  reckless  indif- 
ference to  the  rights  of  others,  which  is  equivalent  to  a  wilful  violation  of  them.  11  Ann. 
292;  91U.  S.  402:  21  How.  2U2;  Pittsburgh,  etc.,  R.  Co.  xa.  Lyon,  19  Pittsburgh  Leg. 
Jour.  286. 

The  officers  and  agents  of  defendant  company,  in  charge  of  the  construction  and  repair  of 
the  roadbed,  discharged  their  duties  faithfully,  and  the  fact  that  rotten  ties  were  found  in 
the  roadbed,  and  caused  the  accident  from  which  the  plaintiff  sustained  iivjuries,  does  not 
Justify  the  conclusion  that  the  negligence  of  such  Hg<>nts  was  wanton  and  conceived  in  a 
spirit  of  mischief.    2  Vol.  Woods  Ry.  Law,  p.  1243.    Not<-. 


The  opinion  of  the  Court  was  delivered  by 

PochA,  J.  Plaintiff  seeks  to  recover  damages  in  the  sum  of  810,000, 
for  injuries  received  by  him  in  an  accident  wliile  he  was  a  passenger  on 
one  of  the  defendant  company's  trains. 

The  case  was  tried  without  a  jury,  and  the  defendant  appeals  from  a 
judgment  which  allows  to  plaintiff  $200  as  damages  for  personal  in- 
juries, and  $500  as  exemplary  or  punitory  damages,  hy  way  of  answer 
to  the  appeal,  plaintiff  prays  for  judgment  in  the  full  amount  of  his 
demand. 

The  evidence  shows  to  our  entire  satisfaction  that  tlie  accident,  which 
was  caused  by  the  derailing  of  the  locomotive  of  a  passenger  train,  aud 
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an  upsetting  of  the  paasenger  coaches,  was  the  result  of  the  defective 
condition  of  the  road  at  the  point  where  the  accident  occurred,  owing  to 
rotten  crosstioft,  which  gave  way  under  the  weight  of  the  locomotive, 
resulting  in  tlie  injuries  which  plaintiff  received  on  the  occasion. 

That  wan  negligence  on  the  part  of  the  company,  by  reason  of  which 
it  must  be  lield  liable  in  damages  for  the  injuries  received,  the  sufierings 
experienced,  and  tlie  loses  sustained  in  consequence  thereof,  by  plaintiff. 

It  appears  that  his  ii\juries  were  not  grievous,  his  sufferings  not  in- 
tense, and  the  consequent  loss  of  time  and  of  business,  slight  and  not  of 
long  duration .  Hence  we  are  in  perfect  accord  with  our  learned  brother 
of  tlie  district  court,  who  held  that  the  sum  of  $200  was  an  adequate 
and  sufficient  compensation  on  that  score.  Maher  vs.  R.  R.  Co.,  40 
Ann.  64. 

But  the  district  court  held  that  the  circumstances  of  this  case,  which 
exhibit,  on  the  part  of  the  company,  gross  negligence  coupled  with  wil- 
ful misconduct  to  such  an  extent  as  to  raise  a  presumption  of  conscious 
indifference  to  consequences,  justify  the  infliction  of  exemplary  or  puni- 
tory damages,  for  which  he  allowed  $500. 

The  question  of  the  applicability  of  the  doctrine  of  exemplary  dam- 
ages, partaking  of  the  nature  of  punishment,  to  our  system  of  laws, 
has  been  the  subject  of  many  conflicting  opinions  in  our  own  juris 
prudence. 

And  while  the  doctrine,  as  applied  to  acts  of  wilful  and  malicious 
torts,  on  the  part  of  natural  persons  is  universally  recognized  in  com- 
mon law  jurisprudence,  it  has  not  received  unanimous  sanction  in 
courts  of  that  system  in  its  application  to  suits  in  damages  against  cor- 
porations, and  particularly  as  to  railroad  companies  and  other  common 
carriers. 

The  question  is  discussed  at  length  and  with  ability  by  the  district 
judge  in  this  case,  and  it  presents  a  subject  of  attractive  study.  Our 
own  jurisprudence  is  not  yet  definitely  settled  on  the  question,  and  it  is, 
perhaps,  desirable  that  it  should  be,  but  under  our  appreciation  of  the 
present  case,  we  conclude  that  the  occasion  has  not  yet  arisen. 

Conceding,  arguhido,  that  in  Louisiana,  a  railroad  company  may  be 
mulcted  in  exemplary  or  punitory  damages,  for  acts  of  gross  negligence 
evincing  wanton,  wilful  or  malicious  misconduct,  or  that  entire  want  of 
care  which  would  raise  the  presumption  of  a  conscious  indifference  to 
consequences,  we  fail  to  find  such  a  state  of  facts  in  the  record  of  this 
ca.se.  Black  vs.  B.  R.  Co.,  10  Ann.  33 j  Varillet  vs.  R.  R.  Co.,  10  Ann. 
88}  Hill  vs.  R.  R.  Co.,  11  Ann.  292;  Milwaukee  R.  R.  Co.  vs.  Arms,  91 
U.  S.  \M)  Rover  on  Railroad  Laws,  vol.  2,  pp.  869,  870,  871. 
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From  the  preponderance  of  the  evidence  in  the  case  it  appears  that 
the  defendant's  road  was  not  in  good  condition  at  the  time  that  the  acci- 
dent happened ;  that  while  the  roadbed  wjis  in  good  repair,  many  of  the 
crossties  were  decaying  and  rotten,  and  that  the  accident  was  attribute- 
able  solely  to  the  latter  fact.  Hence  flows,  as  above  stated,  the  liability 
of  the  company  for  actual  injuries  and  consequent  losses  sustained  by 
the  party  injured.  In  fact,  we  understand  this  to  be  conceded  by  its 
counsel. 

But  beyond  tliis,  the  record  shows  tliat  the  road  had  not  been  oper- 
ated for  more  than  four  years,  and  that  average  crossties  usually  last 
six  years.  It  is  in  proof  that  the  company  was  actively  engaged  in  re- 
pairing its  road,  in  replacing  old  and  damaged  ties  by  new  ones  ;  that 
it  had  skillful  laborers,  known  as  "  section  bosses,"  actually  employed 
at  such  work,  which  was  in  progress  as  rapidly  as  circumstances  would 
allow  or  permit. 

To  have  not  begun  the  work  earlier,  and  to  have  not  sufficiently 
accelerated  its  operation  wtis  negligence;  but  we  And  no  element  of 
wilful  or  wanton  disregard  in  such  negligence,  of  the  company's  obliga- 
tions and  duty  towards  its  passengers,  and  much  less  can  we  discover 
any  element  of  wanton  or  malicious  and  conscious  indifference  to  conse- 
quences. 

Hence  on  that  point  we  are  constrained  to  differ  with  the  district 
court,  and  we  hold  that  conceding  the  law  to  be  as  plaintiff  contends, 
the  facts  of  this  case  do  not  justify  its  application  by  way  of  vindictive 
damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  amended  by  reducing  the  amount  of  the  allowance 
of  damages  from  seven,  to  two  hundred  dollars,  and  that  as  thus 
amended  said  judgment  be  affirmed  at  plaintiff's  costs  on  appeal. 


No.  227. 

C.  C.  Walkek  vs.  The  Vicksbubg,  Shreveport  and  Pacific  Rail- 
road  Company-. 

1 ,  While  it  ia  the  duty  of  a  railroad  company  to  stop  it«  traiu  at  ih«  statiou  to  which  it  han 
contracted  to  carry  a  pansenger  and  to  land  him  nafely  conveniently,  yet  the  fact  that  the 
company  neglect«  this  duty  and  the  traiu  passes  the  station  without  stopping,  does  not 
justify  a  passenger  in  jumping  from  the  moving  train,  unless  expressly  or  impliedly 
invited  to  do  so  by  the  employees  of  the  company. 

2.  The  plaintiff's  act  in  jumping  from  the  moving  traiu  was  purely  voluntary,  uninfluenced 
by  any  invitation  expressed  or  intended  by  the  company's  employees,  and  excnsedly  no  im- 
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peudin^  danger  or  neceaaity  of  any  kind  except  hie  simple  unwillingness  to  be  carried 
beyond  his  destination ;  it  was  imprudent  and  dangerous,  and  his  action  fur  resulting 
itvjnry  is  barred  by  his  own  contributory  fault. 

APPEAL  from  the  Second  District  Court,  Parish  of  Webster. 
Drew  J  J. 


Wat  kins  d*  ^V  at  kins  for  Plaiutiff  and  Appellee  : 

An  action  for  damages  for  iiyuries  suffered  by  a  passenger  on  a  railroad  is  one  ex-eontraetu. 

H.  D.  p.  1057,  No.  14;  5  La.  431,  quoted  by  40  Ann.,  p.  91. 
An  injury  must  l>e  repaired  by  him  whose  fault  caused  It.    R.  C.  Code  2313 ;  17  Ann.  19,  givuig 

$25,000  tor  similar  injuries;  23  Ann.  180.  giHng  $15,000  damages;  34  Ann.  139,  allowing 

$7,500  for  a  broken  arm ;  38  Ann.  777,  allowing  $10,000  for  loss  of  an  arm. 
It  is  negligence  in  a  railroad  company  not  to  stop  its  train  at  a  station  long  enough  for  a  pa«- 

seuger  to  alight.    37  Ann.  705,  Lehman  vs.  La.  Western  R.  R.  Co.,  35  Ann.  202,  Wardle 

vs.  N.  O.  R.  R.  Co.;  Wood's  Railway  Law,  Vol.  2,  p.  1126. 
It  is  not  contributory  negligence  for  a  passenger  to  alight  from  a  train  in  slow  motion  when 

impliedly  invited  by  the  railroad  company  to  do  so,  when  he  has  arrived  at  the  station  for 

which  he  is  destined.    88  Teun.  (2d  Pickle  343),  Louisville  and  Nashville  R.  R.  Co.  vs. 

Stacker ;   15  Lea.  254.  258,  East  Tenn.  etc.  R.  R.  Co.  vs.  Conner ;  Wood's  Railway  Law. 

vol.  2,  pp.  1126,  1128,  1129  and  1130;  37  Ann.  p.  705.  Lehman  vs.  La.  West«m  R.  R.  Co.:  35 

Ann.  202,  Wardle  vs.  N.  O.  R.  R.  Co.;  22  Ann.  603,  HoweU  vs.  St  Charles  St.  R.  E.  Co.; 

Abbott's  Digest  Law  of  Corporations,  Vol.  2,  pp.  598,  Sees.  1010,  1011  and  1013,  quoting 

uuraorons  authorities. 
Railroad  companies  are  responsible  for  damages  caused  by  their  trains  not  being  properly 

equipped.    Wood's  Railway  Law,  1073,  1078  and  1069;  40  Ann.  178;   39  Ann.  649;   37  Ann. 

648 ;  10  Ann.  33  ;  37  Ann.  650.  694,  630 ;  35  Ann.  751 ;  34  Ann.  777;  38  Ann.  111. 
Tlie  verdict  of  the  jury  should  not  be  disturbed  unless  clearly  erroneous.  R.  C.  C,  1934,  Sec.  3: 

20  Ann.  25 ;  18  Ann.  26;  17  Ann.  19 :  37  Ann.  655 ;  10  Ann.  33 ;  38  Ann.  777 ;  39  Ann.  656. 
Tlie  question  of  negligence  is  a  proper  one  for  the  jury  to  decide  where  there  is  a  conflict  of 

evidence.     WckkI's  Railway  Law.  Vol.  2,  pp.  1259,  1257,  1126,  1127. 


T.  J.  Kenuin  and  Farrar,  Jonas  d'  Knittschnitt  for  Defendant  and 
Appellant, 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  following  are  the  facts  disclosed  by  the  record:  ^ 
On  the  16th  of  October,  1886,  plaintiff  was  a  passenger  on  defendant's 
train,  having  purchased  a  ticket  from  Bodeau  Station  to  Doylene 
Station.  The  latter  is  a  flag-station  at  which  trains  do  not  stop  unless 
tliey  have  a  passenger  to  put  off  or  take  on.  If  a  signal  is  given  from 
tlie  station  that  there  are  passengers  to  get  on,  the  engineer  blows 
two  wliistles  to  signify  intention  to  stop.  If  there  are  passengers  to  put 
off,  the  conductor  notifies  the  engineer  by  pulling  the  bell-rope,  and  the 
engineer,  on  receiving  such  signal,  blows  two  whistles  to  signify  the 
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same  intention.  If  there  are  no  passengers  to  take  on  or  pat  off,  only 
one  whistle  is  blown  and  the  train  does  not  stop,  but  simply  slackens 
speed  to  a  rate  of  eight  or  ten  miles  an  hour  in  passing  the  station  to  en- 
able the  mails  to  be  thrown  on  and  off. 

On  this  occasion,  the  traip  had  been  compelled  to  come  almost  to 
a  stop  about  two  hundred  yards  from  Doyleue,  on  account  of  some  oxen 
which  were  on  the  track.  It  then  moved  forward  again  and  the  con- 
ductor, knowing  he  had  this  passenger  to  put  off,  attempted  to  signal 
the  engineer  with  the  bell-rope,  but,  owing  to  some  tangle  or  disar- 
rangement, could  not  do  so.  Consequently  the  two  whistles  were 
not  blown.  The  conductor,  the  engineer  and  the  porter  all  agree 
on  this  point,  and  that  is  no  contradicting  statement. 

The  porter  only  calls  out  flag-stations  when  there  are  passengers  to' 
put  off  and  the  signal  to  stop  is  blown.  The  plaintiff  testifies  that  the 
porter  did  pass  throagh  the  car  and  call  out  Doylene  Station,  but 
this  the  porter  positively  denies,  and,  considering  the  uncontradicted 
testimony  that  no  signal  to  stop  was  given,  the  fact  is  of  little  im- 
portance. 

The  consequence  was  that  the  train  passed  by  the  station  only  slack- 
ing its  speed,  as  customary,  but  not  stopping. 

The  plaintiff,  having  several  times  made  this  trip,  and  knowing  his 
station,  went  out  on  the  platform  for  the  purpose  of  getting  off.  He 
went  down  on  the  steps  of  the  car,  and  after  passing  a  little  beyond  the 
station  platform,  seeing  that  the  car  did  not  stop,  and,  as  he  says,  sup- 
posing that  it  was  intended  that  he  should  get  off  and  that  he  could  do 
so  with  safety,  he  stepped  off  while  the  train  was  moving,  and  he  says 
that  as  he  was  in  the  act  of  doing  so,  the  train  accelerated  its  motion, 
giving  a  sudden  jerk  which  threw  him  and  broke  his  ankle,  occasioning 
the  injuries  for  which  his  present  action  in  damages  is  brought. 

He  says  that  just  before  he  stepped  off,  some  one  called  to  him :  "  Is 
not  this  your  station  V  which  acted  in  determining  him  to  step  off;  but 
the  evidence  leaves  no  doubt  that  the  person  who  asked  the  ques- 
tion was  not  any  employe  of  the  company. 

The  conductor  says  that,  having  failed  to  give  the  signal,  he  went 
throagh  the  train  after  passing  the  station,  to  find  plaintiff,  intending  to 
back  the  train  up  to  the  station  and  put  him  off,  but  failed  to  find  him 
and  supposed  he  had  gotten  off'when  the  train  had  stopped  on  account 
of  the  oxen  on  the  track. 

Under  these  facts,  the  fault  of  the  company,  in  not  stopping  its  train, 
cannot  be  disputed.  It  was  bound  under  its  contract  to  stop  and  safely 
discharge  its  passenger. 
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But  did  its  negligent  failure  to  discharge  this  duty  justify  the  plaintiff 
in  jumping  off  the  moving  train,  or  absolve  him  from  the  charge  of  con- 
tributory negligence  which,  under  the  settled  jurisprudence  of  tliis 
court,  is  a  bar  to  his  recovery  T 

We  consider  the  law  to  be  settled  by  the  iOver whelming  of  authority, 
that  while  a  railroad  company  is  bound  to  stop  its  train  at  the  station 
to  which  it  has  contracted  to  carry  a  passenger  and  to  land  him  safely 
and  conveniently,  the  fact  that  the  train  is  about  to  pass  such  a  station 
without  stopping  does  not  justify  the  passenger  in  jumping  off  the 
moving  train,  unless  expressly  or  impliedly  invited  to  do  so  by  tbe 
company. 

A  leading  case  on  the  subject,  which  we  select  from  a  multitude  of 
authorities,  not  only  on  account  of  the  great  lawyer  who  delivered  it, 
Judge  Black,  but  also  because  it  has  been  expressly  quoted  and  aflSrmed 
by  this  court,  lays  down  tlie  principle,  in  a  state  of  facts  strikingly 
similar  to  those  before  us,  as  follows:  "The  plaintiff  below  was  a 
passenger  in  defendant's  cars  from  Philadelphia  to  Morgan's  corner. 
The  train  should  have  stopped  at  the  latter  place,  but  some  defect  in 
the  bell-rope  prevented  the  conductor  from  making  the  proper  signal  to 
the  engineer,  who  therefore  went  past,  though  at  a  speed  somewhat 
slackened  on  account  of  some  switches  there  to  be  crossed.  The  plain- 
tiff, seeing  himself  about  to  be  carried  on,  jumped  from  the  platform  of 
the  car  and  was  seriously  injured  in  the  foot.  ♦  ♦  Persons  to  whom 
the  management  of  a  railroad  is  intrusted  are  bound  to  exercise  the 
strictest  vigilance.  They  must  carry  the  passengers  to  tlieir  respective 
places  of  destination  and  set  them  down  safely,  if  human  care  and  fore- 
sight can  do  it.  ♦  *  But  they  are  answerable  only  for  the  direct  and 
immediate  consequences  of  errors  committed  by  themselves.  They  are 
not  insurers  against  the  perils  to  which  a  passenger  may  expose  himself 
by  his  own  rashness  and  folly.  ♦  *  From  these  principles  it  follows 
very  clearly  that  if  a  passenger  is  negligently  carried  beyond  his  sta- 
tion, where  he  had  a  right  to  be  let  off,  he  can  recover  compensation  for 
the  inconvenience,  the  loss  of  time  and  the  labor  of  travelling  back, 
because  these  are  the  direct  consequences  of  the  wrong  done  to  him. 
But  if  he  is  foolhardy  enough  to  jump  off  without  waiting  for  the  train 
to  stop,  he  does  it  at  his  own  risk,  because  this  is  gross  imprudence  for 
which  he  can  blame  nobody  but  himself."  Penn.  R.  R.  Co.  vs.  Xspell, 
23  Penn.  St.  147. 

This  court  long  ago  laid  down  the  like  doctrine  in  the  following  lan- 
guage :  "  If  the  daughter  of  plaintiff  voluntarily  jumped  from  the  cars 
while  in  motion,  even  though  it  was  the  constant  habit  of  the  company 
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to  stop  at  that  place,  the  leap  not  being  made  to  avoid  an  imniiueut  im- 
pending peril  produced  by  the  misconduct  of  defendants,  but  to  avoid 
being  carried  beyond  her  place  of  destination,  she  was  herself  guilty  of 
such  imprudence  as  relieves  the  company  from  the  consequences  of  the 
want  of  caution  on  the  pnrt  of  their  servants;  for  in  such  a  case,  the 
accident  may  be  attributed  to  the  fault  of  both  parties,  which  would  de- 
stroy plaintiff's  right  to  recover."  And  then  the  court  quotes,  with  ap- 
proval, the  above  decision  of  the  Pennsylvania  court.  Dumont  vs.  N. 
O.  &  C.  R.  R.  Co.,  9  Ann.  441. 

In  a  very  recent  case  we  referi'ed  to  this  principle  as  an  evident  one. 
saying: 

''Now,  supposing  that  any  passenger  on, a  regular  train  should  labor 
under  a  similar  mistake  in  believing,  for  instance,  that  the  train  was 
passing  by  the  station  to  wluch  he  was  destined,  and  fearing  that  he 
might  be  carried  beyond  the  same,  should  jump  out  as  the  train  was 
pulling  out  of  the  station,  and  be  injured  by  falling,  could  the  company 
be  held  liable  for  injuries  thus  received  ?    Evidently  not." 

In  the  multitude  of  adjudications  and  judicial  expressions  on  this 
subject  by  numerous  courts,  there  have  naturally  arisen  varieties  and 
conflicts  of  opinions,  and  decisions,  hostile  or  apparently  hostile  to  each 
other,  are  quoted  on  either  side ;  but  the  weight  of  authority  undoubt- 
edly sustains  the  views  above  expressed,  and,  at  all  events,  what  more 
nearly  concerns  us,  they  have  been  adopted  in  the  jurisprudence  of 
Louisiana. 

The  question  is,  then,  whether  the  plaintiff,  in  jumping  off  the 
moving  train,  acted  upon  the  express  or  implied  invitation  of  the  com- 
pany. 

The  evidence  conclusively  negatives  any  express  invitation  on  the 
part  of  any  employee  of  the  company.  It  is  equally  clear  that  the  of- 
ficers in  charge  of  the  train  never  intended  or  expected  that  plaintiff 
should  get  off,  and  certainly  did  not  slack  up  for  the  purpose  of  letting 
him  get  off.  They  acted  precisely  as  they  would  have  done  had  there 
been  no  passengers  to  take  on  or  let  off ;  for  the  engineer  had  no  signal 
to  that  effect ;  therefore,  did  not  know  that  there  was  a  passenger  to 
put  off;  and  only  slackened  the  speed,  as  was  his  duty  on  all  occasions, 
simply  to  allow  the  exchange  of  mails.  Is  it  possible  to  construe  this 
as  implying  an  invitation  f  If  so,  such  an  invitation  is  given  to  every 
one  who  wants  to  get  off  the  train,  whenever  it  passes  such  a  station. 

The  testimony  is  conflicting  as  to  the  rate  of  speed  at  which  the  train 
passed  the  station.  Nothing  can  be  more  uncertain  than  such  estimates, 
especially  when  made  by  unskilled  observers.    The  natural  and  prob- 
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able  conclusion  from  the  oirciimstances  is  that  the  train  only  made  the 
usual  slacking  of  speed  for  exchanging  the  mails.  There  was  no  reason 
why  the  engineer'  should  have  acted  otherwise.  Plaintiff  thinks  he 
would  have  landed  safely  but  for  the  acceleration  of  speed  which  took 
place  as  he  was  in  the  act  of  jumping.  But  this  acceleration  only  took 
plack  after  the  train  had  passed  the  platform  and  after  the  mails  had 
l>een  exchanged,  which  was  the  usual  and  natural  course. 

If  plaintiff  chose  to  inter  an  invitation  to  jump  off  from  these  cus- 
tomary acts  of  the  company,  it  was  a  rash  conclusion.  One  of  his  own 
witnesses  testifies  that  he  never,  at  any  other  time,  saw  a  person  jump 
from  a  train  moving  as  fast  ns  that  one  was,  although  he  says  it  was 
moving  slowly. 

That  plaintiff's  action  was  imprudent,  is  shown  by  the  result,  and,  as 
we  think,  by  all  the  circumstances.  His  own  evidence  shows  that  he 
hesitated  about  attempting  tlie  jump,  and  was  only  determined  by  the 
question  of  a  third  person  and  the  thought  that,  otherwise,  he  would  be 
carried  beyond  his  station.  His  act  was  purely  voluntary,  uninfluenced 
by  any  invitation  expressed  or  int<ended  by  the  employees  of  the  com- 
pany and  excused  by  no  impending  danger  or  necessity  of  any  kind 
except  his  mere  unwillingness  t^  be  carried  beyond  his  station.  It  was 
imprudent  and  dangerous,  and  his  action  for  the  resulting  injury  is 
clearly  barred  by  his  own  contributory  fault. 

It  is,  therefore,  ordered  and  decreed  that  verdict  and  judgment  ap- 
pealed from  be  annulled  and  set  aside,  and  that  there  be  judgment  in 
favor  of  defendant  rejecting  the  demand  at  plaintiff's  cost  in  both  courts. 

Watkins,  J.  dissents  and  reserves  the  right  to  file  his  reasons. 

Dissenting  Opinion. 

Watkins,  J.  Plaintiff  sued  the  railroad  company  for  $10,000  dam- 
ages for  injuries  he  received  in  alighting  from  one  of  its  trains  while  in 
motion,  on  which  he  was  a  passenger,  it  having  passed  the  station 
to  which  he  was  ticketed,  without  making  afull  stop,  only  slowing  up  U> 
permit  an  exchange  of  mails. 

There  was  a  verdict  of  a  jury  in  his  favor,  which  this  court  has 
set  aside,  and  the  substance  of  the  majority  opinion  is :  That  the  act  of 
the  plaintiff  was  voluntary,  and  without  invitation,  on  the  part  of  the 
officers  and  agents  of  the  railroad  company,  and  — while  the  company 
was,  primarily,  guilty  of  negligence  in  failing  to  carry  out  its  contract 
of  safe  carriage  —  the  plaintiff  was  guilty  of  contributive  negligence, 
which  relieves  the  company. 

The  opinion  puts  the  proposition  thuK:     '^The  question  is,  then, 
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whether  the  plaintiff  in  jumping  off  the  moving  train,  a«ted  upon  the 
express  or  implied  invitation  of  the  company}"  and,  answering  that 
qnestion,  the  opinion  says,  "the  evidence  conclusively  negatives  any 
express  invitation,  on  the  part  of  any  employes  of  the  company.  It  is 
equally  clear  that  the  officers  in  charge  of  the  train  never  intended,  or 
expected  that  he  should  get  off." 

It  will  be  observed  that  the  opinion  does  not  state  that  the  plaintiff 
was  not  impliedly  invited  to  leave  the  train ;  but  that  there  was  no  fjcpres* 
invitation,  on  tfie  part  of  any  employe  of  the  company,  and,  that  the 
officers  in  charge,  never  intended,  or  expected  him  to  leave. 

This  dicta  is  the  sole  foundation  of  the  opinion,  and  the  legal  proposi- 
tion announced  rests  exclusively  upon  Damont  vs.  Railroad  Company,  9 
Ann.  441 ;  Aspell  vs.  Railroad  Company,  23  Penn.  St.;  and  Reary  vs. 
Railroad  Company,  40  Ann.  32. 

Let  us  see  what  is  their  purport  and  what  are  the  principles  they  an- 
nounce, and  whether  they  are  a  proper  foundation  for  the  opinion. 

In  the  Damont  case  none  of  the  facts  are  stated.  The  only  question 
discussed  was  the  correctness  of  the  charge  of  the  judge  a  quo  to  the 
jury,  and  the  case  was  remanded  for  a  new  trial. 

The  only  cases  cited  therein,  as  authority,  were  Lesseps  vs.  .Railroad 
Company,  17  La.  362,  and  Fleytas  vs.  Railroad  Company,  18  La.  339. 
Those  two  cases  involved  claims  for  damages  sustained  by  the  owners  of 
slaves  who  had  been  killed,  one  in  attempting  to  cross  a  railroad  track, 
and  the  other  while  lying  on  the  track,  either  drunk  or  asleep. 
The  mere  citation  of  those  cases  as  authority  for  the  decision  of  tliat 
case,  shows  how  imperfectly  understood  were  the  questions  involved,  in 
1854,  when  that  opinion  was  rendered;  for,  of  course,  there  being 
between  the  owners  of  the  slaves  and  the  railroad  companies  no 
contractual  relations  whatever,  the  former  were,  primarily,  guilty  of 
gross  negligence,  and  the  latter  without  fault. 

But  the  opinion  quotes  with  approval  the  paragraph  from  Aspell  vs. 
Railroad  company,  which  was  quoted  in  the  Damont  case ;  but  in  that 
extract  no  part  of  the  facts  of  that  case  is  recited. 

They  are  brought  forward  in  Wood's  Railway  Law,  at  pages  1130  and 
1131,  and  we  quote  them,  to  show  how  very  inapplicable  to  this  case  they 
are.     They  are  as  follows,  viz : 

"  Whilst  the  train  was  in  motion,  the  plaintiff  leaped  from  the  car, 
though  warned  by  the  conductor  and  brakeman  not  to  do  so,  and  who 
informed  him  that  the  train  would  be  stopped  and  backed  to  the  st-ation. 
♦  »  ♦  If  he  had  heeded  them,  he  would  have  been  safely  set  down 
at  the  place  he  desired  ti>  stop  at,  in  less  than  a  minut«  and  a  half.     In- 
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stead  of  this  he  took  a  leap  which  promised  nothing  but  death;  for 
it  was  made  in  the  darkness  of  midnight,  against  a  wood  pile  close 
to  the  track,  and  from  a  car  going  at  the  full  rate  of  ten  miles  an  honr.'' 

On  this  state  of  facts  both  the  Aspell  and  Damont  cases  depend.  On 
such  a  state  of  facts,  of  course,  the  plaintiffs  were  held  to  have  been 
guilty  of  gross  negligence,  and  the  railroad  companies  without  fault. 

But  why  should  those  decisions  be  cited  in  this  case  as  sustaining  the 
doctrine  of  contributory  negligence  ?  I  confess  I  cannot  understand ; 
for  I  respectfully  submit  that  this  record  presents  no  such  case. 

Nor  is  the  case  of  Reary  vs.  Railroad  Company,  at  all  applicable,  be- 
cause it  was  one  oi  a  little  girl  who  received  injuries  in  jumping  Arom  a 
train  of  cars  while  in  motion.  But  she  was  not  a  passenger.  The  train 
was  in  the  depot -yard,  being  uncoupled  at  the  time,  and  the  conductor 
had  gone  home.  The  paragraph  quoted  from  that  case  in  the  opinion  was 
hypothetically  stated,  merely  for  the  purpose  of  an  illustration,  and  has 
no  weight,  as  a  part  of  that  decision. 

Without  antagonizing  the  opinion  on  its  statement  of  facta,  I  propose 
to  make  an  independent  one. 

As  a  witness,  the  plaintiif  says  that  when  within  two  hundred  yards 
of  the  station  of  his  departure,  there  was  a  yoke  of  oxen  on  the  track, 
and  the  speed  of  the  train  was  slackened  until  they  were  frightened  off. 
Afterwards  its  speed  was  increased  a  little,  the  whistle  blown,  and  it 
was  reduced,  and  slowly  moved  by  the  depot  platform  while  the  mail 
was  being  exchanged.  When  the  train  passed  the  depot  he  thought  it 
w^as  running  slow  enough  for  a  man  tx>  get  off  without  danger.  The 
only  tiling  that  prevented  him  getting  off  safely  was  that  the  train  gave 
a  jerk  forward  as  he  got  off.  The  train  was  moving  all  the  time,  but 
very  slowly.  The  place  where  he  attempted  to  aliglit  was  a  better  place 
to  get  off  than  that  where  persons  usually  get  off.  The  ground  was 
smoother.  The  train  was  running  at  less  than  one-half  its  usual  speed. 
When  he  was  passing  the  place  where  the  ties,  etc.,  were  lying,  he 
thought  it  was  not  a  safe  place  to  get  off.  As  he  hurriedly  made  up  his 
mind,  the  train  passed  an  open  place,  and  he  got  off  there,  because  he 
thought  it  was  better  ground,  and  he  could  get  oft'  there  without  getting 

hurt. 

Using  his  own  language  he  says :  "  Just  at  the  moment  that  I  got  off, 
the  train  made  a  jerk.  I  was  in  the  act  of  leaving  the  steps  when  the 
jerk  came.  I  had  let  go  the  railing,  and  had  started  to  step  in  the  di- 
rection of  the  way  the  train  was  going,  and  one  foot  had  left  the  step, 
and  the  other  (was)  still  on  the  steps  and  (in  the  act  of)  leaving,  when 
the  jerk  came."    This  occurrence  happened  at  10  o'clock  a.  m. 
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Another  witness  for  plaintiff  states  that  he  was  present  and  saw  the 
train  approach  the  station.  Using  his  own  words  he  says :  ''  I  think 
the  train  checked  up  a  little,  west  of  the  platform,  but  near  it.  I  do 
not  think  the  train  stopped  entirely  at  the  station,  this  trip.  •  •  j 
think  the  train  came  nearer  stopping  that  day,  than  it  usually  does,  to  put 
off  the  inail.  ♦  *  About  the  time  the  locomotive  got  opposite  the 
platform  the  train  was  moving  very  slow." 

Another  of  plaintiff^s  witness  states,  using  his  own  language  : 

"  I  was  at  Doylene  Station  the  day  that  Mr.  Walker  got  his  leg  broke. 
I  was  in  about  fifteen  steps  of  him  when  it  happened.  I  saw  him  when 
he  went  to  step  off  the  train,  and  it  appeared  to  me  that,  as  he  did  so, 
the  train  got  faster,  and  jerked  his  feet  from  under  him.  Just  before, 
and  at  the  time  he  attempted  to  get  off,  the  train  was  going  slow, 
and  just  as  he  went  to  step,  it  appeared  to  me  that  it  jerked  his  feet 
from  under  him.  I  do  not  know  that  it  was  going  any  slower  than  when 
thep  checked  up  for  the  mail.  I  have  never  seen  any  one  get  off  there 
when  the  train  was  running  as  fast  as  it  was  then,  except  Mr.  Walker. 
I  have  frequently  got  on  (he  train  *  *  when  it  was  going  as  fast  as 
that:' 

On  the  part  of  the  defendant  there  is  not  a  syllable  of  positive  testi- 
mony in  opposition  to  these  emphatic  statements. 

Tlie  conductor  was  sworn,  and  simply  stated  that  "  the  average  rate 
of  running  is  about  twenty-four  and  one-half  miles  an  hour,  on  the  road 
from  Monroe  to  Shreveport.  This  was  true  in  October,  1886.  *  * 
The  average  rate  of  speed,  when  passing  flag-stations,  when  the  train 
does  not  stop,  is  between  eight  and  twelve  miles  an  hour,  for  the 
exchange  of  maUs,  as  above  stated."  This  witness  does  not  profess  to 
have  any  knowledge  of  the  occurrence,  because  he  says :  .  **  I  learned 
the  day  afterwards,  that  Mr.  Walker  jumped  off  the  train  and  had 
broken  his  leg." 

He  subsequently  volunteered  the  statement  that:  ^^  I  judge  that  the 
train  was  running  at  about  ten  miles  an  hour  on  that  day  when  it  passed 
Doylene,  because  it  usuallj^  passes  at  that  speed  when  only  delivering 
the  mail." 

The  engineer  testified  that  he  was  on  this  road,  running  a  passenger 
engine  and  train  in  October,  1886,  but  that  he  had  ''no  recollection  of 
the,  accident  that  resulted  in  the  injury  of  Mr.  Walker."  Said  he  did 
*'  not  recollect  who  was  engineer  on  the  passenger  train  going  out  on 
the  16th  of  October,  1886." 

The  defendant's  third  witness  was  the  porter,  who  states,  using  his 
own  words :   "I  recollect  the  time  that  Mr.  Walker  was  said  to  have  been 
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hurty  at  or  near  Doylene  Station."  He  says  further:  "  I  remember  that 
on  that  day  no  signal  was  given  to  stop  at  Doylene^  and  I  did  not  leave 
my  seat." 

Consequently,  it  is  established  by  the  concurring  statements  of  defend- 
ant's three  witnesses  —  all  of  them  trainmen  —  that  they  knew  nothing  of 
the  occurrence,  and  could  testify  to  nothing  adverse  to  the  testimony  of 
plaintiff's  witnesses.  Of  course  the  mere  theoretical  conjecture  of  the 
engineer  as  to  the  speed  of  the  train  amounts  to  nothing  at  all. 

The  recital  of  the  foregoing  facts  is  sufficient  to  take  tliis  case  out  of 
the  principle  announced  in  Asjiell  vs.  Railroad  Company.  They  plainly 
show  the  defendant  in  fault,  and  without  excuse. 

Now  I  will  consider  whether  they  show  the  plaintiff  guilty  of  contri- 
butory negligence  to  such  a  degree  as  to  preclude  his  right  to  recover. 

A  review  of  authorities  will  first  be  necessary. 

It  was  decided  by  the  Supreme  Court  of  Tennessee,  in  1877,  that  the 
act  of  a  passenger  in  alighting  from  a  train  while  in  slow  motion,  who 
sustained  injuries  in  consequence,  has  been,  in  the  courts  of  several 
of  the  States,  treated  as  negligence  per  se,  and  no  damages  can  be 
recovered;  "but,"  say  the  court,  "this  is  contrary  to  the  current  of 
judicial  opinion,  in  this  country,  at  least.  The  true  rule  dedueible 
therefrom  is,  stated  in  Wood's  Railway  Law%  Vol.  2,  pp.  1130  et  seq:  *  In 
all  cases  the  question  is  one  of  fact,  whether  in  view  of  particular  cir- 
cumstances, the  passenger  was  guilty  of  negligence  in  attempting  to 
leave  the  train  while  it  was  in  motion.  In  this,  as  in  reference  to 
all  other  matters  when  the  safety  of  the  passenger  is  concerned,  the 
company  owes  a  duty  to  the  passenger  to  act  with  proper  caution  and 
care;  and  //  the  motion  of  the  train  is  not  entirely  stopped^  and  the  pas- 
senger is  expressly  or  impUedJy  invited  to  leave  the  train  while  moving  at 
a  slow  rate  of  speed,  he  has  the  right  to  presume  that  it  is  safe  for  him  to 
do  so,  etc.  *  *  If  the  train  is  moving  slowly,  and  there  is  no 
obvious  danger  in  getting  off,  it  cannot  be  said  to  be  negligence  per  se, 
to  make  the  attempt,  especially  if  the  passenger  is  directed  to  do  so 
•  ♦  and  it  would  be  error  to  instruct  the  jurj'^  that  such  attempt ^^er 
se  constituted  contributory  negligence,  Id.  1129. 

"^»  a  rule,  it  moy  be  said  that  when  a  passenger,  by  the  wrongful  act  of 
the  company,  i$  compelled  to  choose  between  leaving  the  cars  while  they  are 
moving  slowly,  or  submitting  to  the  inconvenience  of  being  carried  by  the  sta- 
tion when  he  desires  to  stop,  the  company  is  liable  for  the  consequences  of  the 
choice,  provided  it  is  not  exercised  negligently  or  unreasonably,  Id.  1131, 
1132.  (Citing Thompson  on  Carriers,  pp.227,  267;  Plopper  vs.  Railroad 
Company,  13  Hunn.  (N.  Y.)  625 ;  Keating  vs.  Railroad  Company,  49  N.  Y. 
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379;  and  Faber  vs.  Railroad  Company,  70  N.  Y.489,  Sections  1131, 1182.) 
The  earlier  cases,"  says  the  Tennessee  court,  "  established  the  rule  that 
leaving  the  train  (whilst)  in  motion,  was  such  negligence  as  defeated  the 
right  of  recovery,  unless  done  to  avoid  danger  of  remaining  on  hoard, 
and  this  is  still  stated  as  the  general  rule,  in  many  authorities.  2 
Wood's  Railway  Law,  p.  1126;  Thompson  on  Caniers,  p.  267.  But  the 
rule  we  have  laid  down  is  the  modem  one,  formulated  from  the  many 
exceptions,  and  this  modification  has  been  recognized  in  this  court. 
Railroad  Company  vs.  Conner,  15  Leca,  258 ;"  Railroad  Company  vs. 
Stacker,  86  Pickle  345. 

Thus  it  is  stated,  on  the  highest  authority,  that,  when  a  passenger  "  is 
impliedly  invited  to  leave  the  train  " — not  by  the  officers  of  the  train,  but 
by  surrounding  circumstances — "  while  moving  at  a  slow  rate  of  speed, 
he  has  a  right  to  presume  that  it  is  safe  to  do  so.''  But  the  opinion 
states,  that  such  an  act  was  but  "rash"  and  "imprudent,"  because  it 
"  was  purely  voluntary,  uninfluenced  by  any  invitation,  expressed  or  in- 
tended by  the  employes  of  the  company, ^^ 

It  was  decided  by  the  Supreme  Court  of  Georgia,  in  a  recent  case, 
that  "  the  railroacl  was  bound  to  put  a  passenger  off;  to  stop  its  train 
for  this  purpose.  This  it  failed  to  do,  and  it  was  not  want  of  ordinary 
care  in  the  passenger  to  use  the  only  means  to  get  oft*,  the  course  of  the 
defendant  permitted."  Railroad  Company  vs.  McCurdy,  45  Ga.  289; 
Citing,  Filer  vs.  Railroad  Company,  49  N.  Y.  47;  Lloyd  vs.  Railroad 
Company,  53  Mo.  509;  Railroad  Company  vs.  Able,  59  III.  131. 

The  Georgia  court  then  states  what  is  the  proper  limitation  of  that 
rule  thus :  "  But,  generally,  no  recovery  can  be  had  if  the  cars  are 
under  such  motion  as  to  render  it  obviously  dangerous  for  a  person  to  at- 
tempt to  leave  them."  (Citing  2  Wood's  Railway  Law,  p.  1136 ;  Rail- 
road Co.  vs.  Randolph,  53  Ills.  510;  Railroad  Co.  vs.  Hazard,  26  Ills. 
373.) 

"  Wlien  the  danger  is  apparent  it  must  not  be  braved  simply  because 
the  company  is  bound  to  stop  the  train,  or  because  it  is  verj'^  important 
that  the  passenger  should  stop  at  that  particular  place."  45  Ga.  289, 
Ante. 

But  the  rule  is  stated  concisely  in  Wood,  to  be :  "  But,  in  all  cases, 
the  question  of  liability  must  necessarily  be  determined  by  the  facts 
and  circumstances  of  each  case — whether  the  train  was  in  rapid  motion 
*  *  and  whether  the  real  danger  was  obvious."  2  Wood's  Railway 
Law,  pp.  1137, 1148. 

"But  when  a  railway  company  fails  to  bring  its  train  to  a  full  stop  at 
a  station  it  is  liable  in  damages  for  injuries  sustained  by  a  passenger,  in 
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attempthiff  to  (/et  off,  if,  under  all  the  circumstances,  it  was  prudent  for  him 
to  make  the  attempt:^  Ibid.  pp.  1148,  1U9;  Price  vs.  Riiilroad  Co.,  72 
Mo.  414;  Railroad  Co.  vs.  Letcher,  69  Ala.  106;  Railroad  Co.  vs.  Houston, 
95  U.  S.  297;  Railroad  Co.  vs.  Copeland,  61  Ala.  376. 

[The  italics  in  preceding  quotation  are  those  of  the  writer.] 

Abbott  states  the  rule  thus : 

"  Aligliting  from  a  car  at  an  unsuitable  place  is  not  contributive  neg- 
ligence, if  the  train  is  not  stopped  at  a  suitable  one,  and  if  there  is  not 
such  apparent  danger  as  would  deter  a  person  of  ordinary  prudence.'' 
Abbott's  Law  of  Corporations,  vol.  2,  p.  598. 

Beach  announces  the  rule  thus : 

"As  in  the  case  of  boarding  a  railway  train  in  motion,  so  it  is  held 
not  contributory  negligence  per  se  for  a  passenger  to  jump  off  a  train 
whilst  it  is  moving.  Railroad  Co.  vs.  Smith,  59  Texas,  406;  Lloyd  vs. 
Railroad  Co.,  53  Mo.  509 ;  Railroad  Co.  vs.  Kilgore,  32  Peun.  St.  292; 
Brooks  vs.  Railroad  Co.,  135  Mass.  21. 

"  Whether  or  not  a  railway  company  shall  be  held  in  damages  for  in- 
juries sustained  by  a  passenger  in  attempting  to  leave  one  of  its  trains 
while  in  motion,  will  depend  upon  whether,  under  all  the  circum- 
stances, it  was  prudent  for  him  to  make  the  attempt."  Beach  on  Con- 
tributory Negligence,  p.  157,  Sec.  53.  Citing  the  folloA\ing  authorities, 
viz:  Price  vs.  Railway  Co.,  72  Mo.  414;  Doss  vs.  Railroad  Co.  54  Mo.  27; 
Parish  vs.  Eden,  62  Wis.  272;  Langhoff  vs.  Railroad  Co.,  19  Wis.  515; 
Cuney  vs.  Railroad  Co.,  43  Wis.  688 ;  Leovit  vs.  Railroad  Co.,  64  Wis. 
228;  Railroad  Co.  vs.  Pierson,  (Ark.)  4  8.  W.  Rep.  755;  4  S.  W.  Rep. 
52;  Railroad  Co.  vs.  Mask,  2  So.  Rep.  (Miss.)  860;  Hunter  vs.  Railroad 
Co.,  19  N.  E.  Rep.  820,  and  many  other  cases. 

In  Solomon  vs.  Railroad  Co.,  9  N.  E.  Rep.  480,  it  was  held  that  to  jus- 
tify a  recovery,  the  act  of  the  defendant  "  must  put  the  passenger  to 
a  sudden  election  between  alternative  danger,  or  inconvenience,  or  create 
some  situation  which  interf erred,  to  some  extent,  with  his  free  agency,  and 
was  calculated  to  divert  his  attention  from  the  danger,  and  create  a  con- 
fidence that  the  attempt  could  be  made  in  safety." 

This  principle  has  been  frequently  maintained  and  upheld  by  differ- 
ent courts  and  notably  in  tlie  following,  viz :  Railway  Co.  vs.  Ware, 
(Ky.)  1  S.  W.  Rep.  493 ;  Collins  vs.  Davidson,  19  Fed.  Rep.  83 ;  Hoff  vs. 
Railway  Co.,  14  Fed.  Rep.  558  ;  Lawrence  vs.  Green,  (Cal.)  11  Pac.  Rep. 
750;  Railway  Co.  vs.  Miller,  (Mich.)  9  N.  E.  Rep.  841  ;  Railroad  Co.  V8. 
Casper,  (Ind.)  13  N.  E.  Rep.  122;  Stewart  vs.  Railroad  Co.,  (Mass.)  16 
N.  E.  Rep.  466;  Canal  Co.  vs.  Webster,  (Pa.  St.)  6  Atlantic  Rep.  841; 
Railway  Co.  vs.  Parsons,  (Ark.)  4  S,  W.  Rep.  755. 
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The  rule  was  again  formulated  thus,  in  Stroud  vs.  Railroad  Co., 
(Mich.)  31  N.  E.  Rep.  184 :  **  In  order  to  make  him  negligent,  he  must, 
as  in  all  other  eases,  decide  upon  facts  as  they  appear,  as  a  man  of  or- 
dinary care  would  do  under  similar  circumstances.  It  is  not  the  right  of 
a  passenger  to  run  evident  risks  to  his  safety ;  but  the  rule  of  prudence 
binding  on  him  must  be  that  which,  under  just  such  circumstances, 
would  restrain  all  men  of  ordinary  prudence.  If  the  mind  of  an  or- 
dinarily prudent  man  would  be  impressed  with  the  belief  of  danger,  he 
has  no  right  to  incur  that  danger.  If  the  danger  would  not  be  apparent, 
he  is  not  negligent  in  acting  on  that  assumption.^'  * 

To  this  list  might  be  added  an  almost  indefinite  number,  and  variety 
of  cases,  to  the  same  effect.  But  it  is  quite  sufficient  to  say  that,  on  the 
faith  of  those  quoted  and  cited,  the  following  principles  are  firmly 
established  in  American  jurisprudence,  viz: 

1.  That  it  is  not  per  se  negligence  on  the  part  of  a  passenger  to  alight 
from  a  moving  ti*ain. 

2.  The  question  is  one  of  fact  whether,  under  the  particular  circum- 
stances the  passenger  was  guilty  of  negligence  in  attempting  to  thus 
alight';  and  if,  it  appear  that  he  was  not  expressly  or  impliedly  invited 
to  leave  the  train  while  running  at  a  slow  rate  of  speed  by  the  employes 
of  tlie  train,  but  was  by  surrounding  circumstances,  he  has  the  right 
to  presume  that  it  is  safe  for  him  to  do  so. 

8.  When  a  passenger,  by  the  wrongful  act  of  a  railroad  company 
is  compelled  to  choose  between  leaving  the  cars  while  they  are  moving 
slowly,  or  submitting  to  the  inconvenience  of  being  carried  by  the  sta- 
tion where  he  desires  to  stop,  it  is  liable  for  the  consequences  of 
tlie  choice,  provided  it  is  not  exercised  negligently  or  unreasonably,  and 
it  is  not  want  of  ordinary  care  in  the  passenger  to  use  the  only  means  to 
get  oflf,  the  course  of  the  defendant  permitted. 

4.  To  justify  a  recovery,  the  act  of  the  company  must  put  the  pas- 
•  senger  to  a  sudden  election  between  alternate  danger,  or  inconvenience, 

or  create  some  situation  which  interfered,  to  some  extent,  with  his  free 
agency,  and  was  calculated  to  divert  his  attention  from  the  danger,  and 
create  a  confidence  that  the  attempt  could  be  made  in  safety. 

5.  It  is  the  duty  of  the  passenger  to  exercise  his  own  judgment,  and, 
if  the  danger  was  so  great  that  a  man  of  ordinary  prudence  would  not 
have  attempted  it,  he  is  guilty  of  such  contributory  negligence  as  bars 
recovery;  for,  when  the  danger  is  apparent,  it  must  not  be  braved, 
simply  because  the  company  is  bound  to  stop  the  train,  or  because 
it  is  very  important  that  the  passenger  should  stop  at  a  parti- 
cular place ;  but,  in  all  cases,  the  question  of  liability  must  depend 
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lia<l  in  all  cases  where  private  property  has  sustained  a  substantial  in- 
jury from  the  making  and  use  of  a  public  improvement,  whether  the 
damage  be  direct,  as  when  caused  by  trespass  or  physical  invasion  of  the 
property,  or  consequential,  as  in  a  diminution  of  its  market  value. 
Chicago  vs.  Taylor,  125  U.  S.  161. 

The  opinion  is  well  considered  and  conforms  to  the  rulings  of  the  Su- 
preme Court  of  Illinois  on  the  same  subject.  Rigney  vs.  Chicago,  102 
111.  64 ;  Chicago  and  W.  I.  R.  R.  vs.  Ayers,  106  111.  518. 

The  doctrine  seems  to  us  clearly  correct  and  we  adopt  it. 

It  follows  that  the  authorization  by  the  city  of  Shreveport  cannot 
avail  to  protect  the  defendant.  Had  the  city  itself  done  the  work  it 
would  have  been  responsible. 

There  is  no  serious  conflict  in  the  evidence  on  the  point  that  the  em- 
bankments do  materially  obstruct  access  to  plaintiff's  property  and  im- 
pair the  convenience  of  its  use  as  a  cotton  warehouse  for  which  it  is 
constructed. 

We  are  not  concerned,  in  this  case,  with  the  character  and  extent  of 
the  consequential  damages  for  which  a  party  may  be  entitled  to  recover 
in  such  a  case.  The  plaintiff  has  herself  confined  her  demand  to  the 
diminution  in  the  market  value  of  her  property,  and  the  autliorities 
<luoted  leave  no  doubt  that  tins  is  a  recoverable  element  of  damage. 

'     There  is  really  but  one  controvertible  question  in  the  case,  viz :  the 
quantum  of  damages. 

The  case  was  tried  before  a  jury,  which  heard  the  testimony,  viewed 
the  locus  in  quo,  and  returned  an  (apparently)  unanimous  verdict  for 
$1625.  Amotion  was  made  for  a  new  trial  and  the  judge  rendered  a 
written  opinion  refusing  it,  in  which  he  says  the  jury  was  an  intelli- 
gent one,  and  announces  his  own  approval  of  their  verdict. 

We  have  carefully  read  and  considered  the  testimony,  which  is  con- 
flicting and  contradictory  in  the  estimates  of  the  effect  of  the  works 
upon  the  value  of  the  property.  While  we  are  not  bound  by  the  find- 
ings of  a  jury  even  on  questions  of  fact  or  of  damage  and  do  not  hesi- 
tate to  reverse  them  when  manifestly  erroneous  or  excessive,  yet  we 
give  them  the  weight  to  which  they  are  justly  entitled  and  do  not  lightly 
disturb  them.  We  can  find  no  warrant  to  reverse  the  verdict  in  this 
case,  which  is  moderate  in  amount  and  fully  sustained  by  nnmerous  wit- 
nesses, though  cimti-a dieted  by  otlu»rs. 

Judgment  affinned. 
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No.  246.  41      Sill 

123     86l| 

Pacific  Express  Company  vs.  W.  S.  Havex. 

An  exception  of  Im  pendent  cannot  prevail,  unless  the  snit  set  up  aa  a  bar,  has  the  tame 
object  aa  the  one  in  which  the  plea  is  filed. 

The  lessor  is  bound,  <Voin  the  very  nature  of  his  contract,  to  cause  the  lessee  to  be  main- 
tained in  the  peaceable  possession  of  the  property  during  the  term  of  the  lease. 
If  the  lessee  be  evicte.1,  the  lessor  is  answerable  for  the  damaK<^  and  loss  he  may  have  sus- 
tained by  the  inteiTU))tion  of  the  lease. 


APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Hivks,  J. 


Wise  d-.  Herndon  for  Plaintiff  and  Appellee : 

1.  It  is  the  duty  of  the  lessor  to  maintain  the  lessee  in  possession  of  the  leaded  premises.  C. 
C.  aW2. 

2.  Where  a  lease  of  laud  has  not  been  recorded  in  the  manner  required  by  law  for  absolute 
sales  of  real  estate,  the  lease  will  have  no  effect  as  to  purchasers  from  the  lessor.  Consti- 
tution of  1H79,  Art.  176;  C.  C.  2284,  2266,  3347;  3  Ann.  108;  6  Ann.  729;  30  Ann.  436;  33 
Ann.  1119. 

3.  Actual  notice  will  not  supply  want  of  registr3\    21  Ann.  426;  22  Ann.  402 ;  29  Ann.  32:<. 

4.  If  the  lessee  is  evicted  the  lessor  is  answerable  for  the  dama^f^  and  loss  sustaino<l.  ('.  C. 
2696;  9  Ann.  504;  20  Ann,  73  ;  37  Ann.  904. 


7^.  »7.  Loonvy  for  Defendant  and  Appellent : 

1  LU  Pendent.    Week  vs.  (liliner,  4  Ann.  520;  Bischoff  vs.  Theurer,  H  Ann.  15. 

Efinities  always  existing  between  parties  to  contracts.     R.  (\  1964,  1069 ;  2  Hen.  Deg.,  p.  1020, 

See.  19. 
Brokers  and  princii»als,  factors  and  principals,  sureties  and  principals  are  the  agents  of  each 

others,  also  vendors  and  vendees,  lessors  and  lessees.    Conree  vs.  Brandgee,  2  Ann.  132; 

Pepper  vs.  Dnnlap ;  5  Ann.  200. 
Notice  to  agent  is  notice  to  principal.    7  Rob.  406;  1  Ann.  «);  2  Ann.  316;  14  Ann.  711. 

Tmiiii  Pkr«()XH. 

6  La.  14«:  6  X.  S.  716:  7  R.  44;  2  Ann.  g46;  16  Ann.  212;  3.i  Ann.  830. 

Registry  was  not  uecessar}-.  though  it  was  made  In  time.    12  Ann.  699:  6  Ann.  162;  7  Ann. 

65 ;  3  Ann.  587 ;  11  Ann.  122 ;  1  R.  13.5. 
No  sale  without  price  paid.     In  addition  to  the  authorities  cited  we  cite.     2  Ann.  205  ;  5  Ann. 

l.>7  ;  4  Ann.  262 ;  10  Ann.  408,  575  ;  14  Ann.  WW  ;  6  Ann.  729. 


The  opinion  of  the  court  was  delivered  by 

WatkIns,  J.  This  action  of  the  Express  Company  is  for  tlie  recovery 
from  the  defendant^  as  their  lessor,  of  the  sum  of  $2160,  as  damages  on 
account  of  his  failure  to  nniintain  it  in  possession  of  the  leased  premises, 
the  store  No.  310  fronting  on  Texas  avenue,  in  the  city  of  Shreveport, 
which  damages  consist  in  the  difference  between  the  rental  the  com- 
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pany  had  agreed  to  pay  the  defendant  per  month,  for  a  series  of  five 
years,  and  the  rental  it  subsequently  contracted  to  pay  the  vendees  of 
the  property,  for  the  residue  of  the  t«rm  subsequent  to  its  alleged  evic- 
tion, through  certain  judicial  proceedings  by  said  vendees,  in  vacating 
the  leased  premises,  after  their  purchase.  That  its  former  lease,  from 
the  defendant,  was  at  the  rate  of  $60  per  month,  for  a  period  of  fiv(- 
years,  and  that  its  latter  lease  from  his  vendees  was  at  the  rate  of  |HX) 
per  mouth  for  the  remainder  of  the  term  of  the  lease  of  the  defendant. 

7/1  limine,  the  defendant  filed  a  plea  of  lis  jyendenft,  and  it  having  been 
overruled,  he  answered  and  claimed  a  trial  by  jury. 

On  the  trial  there  was  a  verdict  and  judgment  in  favor  of  the  plaintiff 
for  $1363  60,  of  which  $258  60  were  declared  due,  and  the  remainder 
payable  in  numthly  instalments  of  $25.  From  this  judgment  both  par- 
ties have  appealed. 

I. 

The  plea  of  lis  pendens  was  properly  overruled.  The  suit  relied  upon 
as  constituting  the  bar  had  not  the  same  object  as  the  instant  one.  That 
was  a  suit  by  Yonree  and  Scott,  vendees  of  the  defendant,  Haven, 
against  the  Express  Company,  plaintiff  here,  to  compel  the  latter 
to  vacate  the  premises.  In  that  case  defendant  appeared  and  answered 
that  they  were  tenants  of  defendant,  under  their  contract  of  September 
14,  1887,  and  averred  that  same  had  been  faithfully  fulfilled  and  per- 
formed, on  the  part  of  said  company,  and  it  should  be  maintained 
in  possession  thereunder. 

It  further  averred  the  obligation  of  Haven  as  its  lessor  to  maintain  it 
in  possession,  and  prayed  that  he  be  cited  as  their  warrantor,  "*'to 
defend  the  possession  of  the  defendant  company."  In  that  cause  the 
warrantor,  Haven,  appeared,  by  way  of  an  exeeption  to  the  jurisdiction 
of  the  court  of  the  justice  of  the  peace,  and  averred  that  "  because  the 
issues  between  the  defendants  and  warrantor  were  far  in  excess  of  $100, 
same  cannot  be  examined  and  adjudicated  by  the  court  in  this  form  of 
action."     This  exception  was  referred  to,  and  tried  with  the  merits. 

He  answered  and  averred  the  lease  to  the  Express  Company,  full 
notice  given  thereof  to  the  purchasers  and  plaintiffs,  Yonix^e  and  Scott, 
and  his  sale  to  them  to  avoid  litigation.  He  also  averred  that  the  plain- 
tiffs were  not  third  persons,  and,  therefore,  they  purchased  with  full  notice, 
aud  that  the  Express  Company  was  duly  notified  of  his  intention  to  sell, 
and  warned  and  requested  it  to  record  its  lease  contract.  There  was  a 
trial  had,  aud  judgment  rendered  therein,  to  the  effect  that  tlie  com- 
pany "depart  forthwith  from  the  premises  "  leaded,  and  deliver  posses- 
sion to  the  plaintiffs  as  purchasers.    The  judgment  effectually  disposed 
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of  the  warrantor's  plea  to  the  jurisdiction,  and  virtually  disposed  of  all 
of  the  demands  of  the  defendant,  and  the  counter-claims  of  Haven, 
warrantor. 

It  was  in  tliat  case,  and  under  the  issues  raised  by  the  warrantor's 
answer,  a  question  whether  Haven  had  given  due  notice  of  the  lease  of 
the  Express  Company,  to  the  p'Tchjisers,  Yonree  and  Scott,  |>War  to  the 
sale ;  and  full  proof  of  tliat  fact  would  have  furnished  a  good  ground  for 
the  justice  of  the  peace  to  have  refused  their  demand  for  the  vacation 
of  the  leased  premises. 

Had  the  justice  of  the  peace  been  satisfied  that  the  purchasers  were 
not  third  persons,  in  the  sense  of  the  law,  he  would  have  possibly 
turned  them  out  of  court,  as  being  without  just  ground  of  complaint  of 
the  Express  Company's  occupation  of  the  property.  And,  in  so  far  as 
the  warrantor's  averment  that  he  had  given  Haven  due  notice  of  his 
anticipated  sale,  is  concerned,  it  was  no  answer  to  the  demands  of 
Yonree  and  Scott,  which  was  simply  for  Haven's  lessee  to  vacate.  This 
judgment  must  be  accepted  as  satisfactory  to  all  parties,  as  it  was  not 
appealed  from  by  anyone,  and  was  subsequently,  voluntarily  executed; 
and  Yonree  and  Scott  executed  a  new  lease  to  the  Express  Company. 

The  Code  of  Practice  defines  lift  pendens  to  be  *'  another  suit  being 
X>ending  between  the  same  parties  for  the  saine  objeet,''^    C.  P.  3?35. 

If  the  demand  of  the  warrantor  be  still  pending  in  the  justice  court, — 

and  this  is  very  problematical, — clearly,  it  is  not  "  the  mme  object''^  as 

that  involved  in  this  suit.     Hence  the  plea  of  Us  pendens  was  correctly 

overruled. 

II. 

The  plaintiff  relies  upon  his  eviction  of  the  leased  premises,  under  the 
operation  and  effect  of  the  judicial  proceedings  and  decree  rendered 
and  just  adverted  to. 

The  claim  made  is  that  the  company  wanted  to  continue  its  occupancy 
of  this  particular  piece  of  property,  which  was,  in  the  opinion  of  its 
officers  and  mangers,  best  suited  to  the  prosecution  of  its  business,  and 
in  a  specially  favored  locality. 

That  the  act  of  sale  made  to  Yonree  and  Scott,  contained  neither  men- 
tion or  reservation  of  its  rights  as  lessee,  and  Haven  had  violated  and 
broken  the  terms  of  his  lease  contract,  and  there  was  no  alternative  left 
to  die  company  for  the  maintenance  and  protection  of  its  rights  of  occu- 
pancy, but  to  contract  a  new  lease  with  the  purchasers,  subsequent  to  the 
judicial  decree,  on  the  most  favorable  terms  possible. 

But  the  defendant  maintains  that:  First,  the  neglect  of  the  Express 
('ompany  to  register  its  contract  of  lease,  notwithstanding  it  was  duly 
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notified,  and  urged  by  him  to  do  so ;  second,  the  company's  refusal  to 
prosecute  an  ajipeal  from  the  judgment  in  the  eviction  proceedings; 
third,  its  "swift  at^quiescence  in  the  judgment;"  fourth,  its  neglect  to 
call  upon  him  to  furnish  it  another  phice  ec|ually  as  good,  valuable  and 
convenient ;  fifth,  its  positive  refusal  to  accept  another  place,  have  lta<l 
the  effect  of  exonerating  him  from  all  liability  for  the  damages  claimed. 

Finally  he  claims  that  $60  per  mouth  rent,  was  all  the  property  wa8 
worth,  and  that  the  Express  Company  had  contracted  to  pay  Yonree  and 
Scott  too  much.  It  is  unnecessary  that  we  should  argue  these  different 
propositions  separately. 

It  is  perfectly  clear  that  if  the  company  had  caused  it«  lease  contract 
to  have  been  seasonably  recorded,  it  would  have  affected  the  property  in 
the  hands  of  the  purchasers;  and,  because  adequate  proof  was  not  made 
of  such  registry,  in  the  justice  court,  it  is  quite  likely  the  dcjciw 
to  vac^ate  the  leased  premises  was  rendered. 

The  proof  on  that  question  furnished  us  in  the  transcript,  fails  to 
establish  timely  and  sufficient  registry,  to  bind  the  purchasers.  We  fail 
to  perceive  in  what  sense  Yonree  and  Scott  were  parties  to  tlie  act 
of  lease,  unrecorded  as  it  was,  and  which  was  exe<;uted  long  before  their 
acquisition  of  the  property  —  this  lease  not  being  mentioned  in  the  act 
of  sale.  While  it  may  be  conceded  that,  through  the  intermediation  of 
Martin,  the  broker,  they  w^ere  parties  to  all  the  negotiations  antecedent, 
and  leading  up  to  the  sale,  they  did  uot  for  that  reason  become  partic* 
to  the  contract  of  lease.  Therefore  they  obtained  a  title  free  of  its  in- 
cumbrance, and  acquired  the  legal  right  to  the  possession  of  the  prop- 
erty, and  the  consequent  legal  right  to  dispossess  the  plaintiff.  It  ie 
equally  clear  that  the  Express  Company  had  a  legal  right  to  contract 
with  the  purchasers  for  a  new  lease  of  the  property. 

Then,  we  are  to  ascertain  in  what  way  the  rights  of  the  parties  to  the 
orUjinal  contract  of  lease  are  affected  by  the  sale  to  Yonree  and  Scott, 
and  the  Express  Conipany^s  dispossession  of  the  leased  premises. 

Under  the  textual  provisions  of  the  Civil  Code  "  the  lessor  is  hound. 
from  the  very  nature  of  the  contract,  and  irithout  any  clause  to  that  effect 
•  *  to  cause  the  lessee  to  be  in  peaceable  possession  of  the 
thing,  during  the  continuation  of  the  lease."  R.  C.  C.  2692;  14  Ann. 
564 ;  15  Ann.  321,  023;  17  Ann.  178.  (The  italics  are  ours).  In  the  foce 
of  this  position  of  affairs,  and  unequivocal  legal  requirement,  the  defend- 
ant set  in  motion  negotiations  for  the  sale  of  the  property  under  lease,  to 
the  plaintiff,  through  a  real  estate  agent,  which  eventuated  in  a  sale 
to  Yonree  and  Scott.  The  act  of  sale  contains  no  reservation  of  the 
rights  of  plaintiff  ivs  lessee,  yet  it  does  contain  a  full,  and  complete  re- 
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Bervation  of  the  rights  of  the  defendant,  as  a  lessee  of  a  portion 
of  the  property,  for  one  year.  There  may  have  been  something  said  to 
the  plaintiff  in  reference  to  the  necessity,  or  propriety  of  its  having  its 
contract  of  lease  recorded;  but  this  was  unreasonably  delayed  until 
after  the  deed  had  been  actually  marked  filed,  by  the  clerk  of  court, 
and  it  had  been  deposited  in  his  custody.  This  was  entirely  insuffi- 
cient to  shift  the  responsibility  upon  the  plaintiff,  and  shield  the  defend- 
ant from  the  direct  and  immediate  consequences  of  his  voluntary  act. 

The  several  causes  assigned  by  the  defendant,  as  exonerjiting  him 
from  pecuniary  liability,  cannot  avail  him ;  for  it  was  quite  as  much  his 
duty  to  have  i>ro8ecuted  an  appeal  from  the  judgment  of  eviction,  as  of 
the  Express  Company. 

It  had  a  perfect  right  to  accept  the  situation  and  acquiesce  in  the 
judgment,  in  order  to  avoid  judicial  expulsion.  Tiie  manager  of  the 
company  did  serve  upon  the  defendant  a  notice  that  he  must  protect 
him  "in  the  occepancy  of  the  premises,"  and  he  was  not  bound 
to  accept  another,  at  his  behest.  "If  the  lessee  be  evicted,  the  lessor 
is  answerable  for  the  damage  and  loss,  which  he  sustained  by  the  inter- 
ruption of  the  lease."    R.  C.  C.  2696. 

In  this  instance  the  lesvsee  lost  the  use  of  the  premises  he  had  leased, 
and  it  found  itself  constrained  to.  accept  a  new  lease  from  its  lessor^s 
vendees  at  a  liigher  monthly  rental,  by  $40  per  month,  i.  e.,  $10() 
per  mouth  instead  of  $60. 

A  thorough  examination  of  the  record  has  satisfied  us  that  that  was 
the  best  possible  terms  the  company  could  make  with  the  purchasers, 
and  we  are  not  justified  in  saying  it  was  too  much.  Then,  it  is  clear, 
that  t40  per  month  for  the  residue  of  the  term  of  five  years  —  taking 
date  from  the  1st  of  April,  1888  —  is  the  amount  of  damage  the  company 
sustained  "  by  the  interruption  of  their  lease,"  and  that  it  is  the  duty  of 
the  defendant  to  repair  it. 

The  judgment  of  the  court  should  be  amended  and  increased  to 
the  total  sum  of  $2160,  as  demanded  in  plaintiff's  petition,  payable  in 
monthly  instalments  of  forty  dollars  per  month,  in  lieu  of  twenty-five. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  amended  and  increased  to  the  sum  of  $2160,  and  that  of  this  sum 
$760  be  paid  in  cash  as  the  amount  due,  and  that  the  remainder  of  $1400 
be  paid  in  monthly  instalments  of  forty  dollars  each,  during  the  balance 
of  the  term,  and  that  as  thus  amended  the  judgment  be  affirmed  with  all 
costs  taxed  against  the  defendant  and  appellant. 
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No.  241. 
J.  'D.  Stille  vs.  W.  L.  Shull. 

PoAAession  as  owner  is  an  essential  condition  by  which  the  ownership  of  immovables  can  be 
acquired  without  title  or  possession  in  ^ood  faith. 

Wlien  evicted,  a  trespasser,  a  possessor  in  bad  faith  can  not  recover  the  value  of  improve- 
ments. 

As  against  a  trespasser  the  plaintiff  in  a  petitory  action  is  not  bound  to  show  title  perfect 
against  the  world.  He  can  not  take  advantage  of  any  defects  in  the  muniments  of  title 
exhibited  by  plaintiff.    An  apparently  good  title  is  sufficient  against  him. 

The  irregularities  and  defects  in  a  tax  deed  not  apparent  on  the  face  of  the  deed  are  cured  by 
the  prescription  of  five  and  ten  years,  if  the  deed  is  valid  in  form. 

APPEAL  from  the  Eleventh  District  Court,  Pariah  of  Sabine. 
Pierson,  J. 


J,  F,  Smith  for  Plaintiff  and  Appellant : 

Alt  irregularities  and  informalities  of  a  probate  sale  are  cured  by  the  lapse  of  five  years.  Pas- 
siana  vs.  Powell,  21  Ann.  584;  Woo<l«  vs.  Lee,  21  Ann.  505 ;  R.  S.  3392,  237« ;  R.  C.  C.  3343. 

Irregularities  and  defects  growing  out  of  any  Judicial  sale  are  as  well  cured  by  the  lapse 
of  live  years  as  by  a  Judgment  in  a  monition  proceeding.  R.  8.  2376 ;  Roberts  vs.  Zansler, 
33  Ann.  205. 

A  Jiulicial  sale  cannot  be  att^icked  in  a  collateral  manner.  Lonque's  Digest,  Sale  X,  Xoa.  2, 
3 ;  Dixey  vs.  Mandell,  23  Ann.  499 ;  Anderson  vs.  Carroll,  Hoy  &  Co.,  23  Ann.  175;  Doherty 
vs.  I^ake,  Sheriff  et  al..  34  Ann.  224. 

If  the  validity  of  titles  acquired  under  Judicial  sales  within  the  last  forty  years  were  to  be 
tested  by  the  records  in  existence  at  any  subsequent  period,  time,  instead  of  heaUng  the 
defects  of  such  titles,  would  gradually  weaken  and  eventually  destroy  them.  In  all  sacb 
cases  the  presumption  ''omnia  rite  acta  "  may  well  bo  invoked  and  applied.  Old  Hennen's 
Digest.  Evidence  XXI,  Nos.  47.  56,  57;  Gibson  vs.  Foster,  2  Ann.  503  :  Fontenot  vs.  Hu8- 
band,  2  Ann.  780 ;  (Jen tile  vs.  Foley,  3  Ann.  146 ;  Roberts  vs.  Zansler,  34  Ann,  205. 

Since  the  adoption  of  the  Constitutions  of  1868  and  1879  all  tax  collectors'  deeds  are  pritM 
fade  evidence  of  a  valid  sale,  and  such  sales  will  be  presumed  to  be  valid  until  anDulled 
in  a  direct  action.  Those  articles  simply  change  the  law  of  evidence,  the  effect  of  evi- 
<U>nce,  and  apply  to  all  i&x  sales,  irrespective  of  the  time  when  made.  Const.  1888,  Art 
118;  Const.  1879.  Art.  210;  Gidden's  Executors  vs.  Madison  Mobley.  37  Ann.  417:  Jurpy 
vs.  Allison,  30  Ann.  1235;  Lannes  vs.  Work.  Bank,  29  Ann.  115 ;  O'Hem  vs.  Hibeniislns. 
Co.,  30  Ann.  400 ;  Renshaw  vs.  Imboden,  31  Ann.  661;  Asso.  vs.  La  Branche,  31  Ann.  839; 
Ludeling  vs.  McGuire,  35  Ann.  893;  Roberts  vs.  Zansler,  34  Ann.  205:  Dupre  vs.  Thomp- 
son. Sheriff  et  al..  25  Ann.  504,  and  case  cited  at  Opelousas. 

Tlie  possession  of  an  immovable  accompanies  the  execution  of  the  act  which  evidences  the 
sale,  and  the  tax  title  or  any  other  title  translative  of  property,  duly  recorded,  will  fonn 
the  basis  and  foundation  for  acquiring  property  by  prescription.  Gidden's  Execntoni  vb. 
Madison  Mobley,  37  Ann.  417 ;  Roberts  vs.  Zansler.  34  Ann.  205. 

TVhere  there  is  no  title  translative  of  property  real  estate  can  be  acquired  only  by  a  contina- 
ous  and  uninterrupted  possession  of  thirty  years,  and  under  the  title  of  owner.  R.  C.  C. 
3490,  3500 ;  Dodeman  et  al.  vs.  Barrow,  11  Ann.  87. 

Prescription  by  wliich  property  is  acquired  is  interrupted,  or  ceases  to  run,  whenever  the 
party  makes  acknowledgment  of  the  right  of  the  person  wliose  title  they  prescribed.  R< 
C.  C.  3520. 
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The  poesesBor  in  bad  faith  owea  rentA  or  fruits  during  the  tinip  of  his  poasesBion,  and  in 
not  entitled  to  pay  for  improvemento.  Hill  V8.  Bowden  ot  ul..  3  Ann.  258;  Gibson  vs. 
Huti'hiuA  &  Vanjirhan.  12  Ann.  545:  Krenoli.  Rxeoutrix,  vs.  Bm-h  et  al..  2fi  Ann.  733. 


Srarborotufh  ct*  Carver  for  Defendant  and  Appellee  : 

1 .  If  the  record  does  not  affirmatively  show  the  amount  in  dispute  to  be  over  $2000,  the 
Snprenie  Court  will  not  eut«rtain  Jurisdiction.    39  Ann.  113  ;  34  Ann.  40«. 

2.  Plaintiff  in  a  petitory  action  must  recover  on  the  strength  of  his  own  title  and  not  on  the 
weakness  of  his  adversary's.    (\  P.  44;  11  Ann.  546 ;  22  Ann.  57. 

3.  Even  against  a  naked  possessor  plaintiff  must  show  title  prior  in  date  to  defendant's  pos- 
session.   15  Ann.  454 ;  23  Ann.  274. 

4.  Plaintiff,  even  against  a  naked  possessor,  must  produce  a  title  better  than  any  that  defend- 
ant can  oppose  against  him.  AH  outstanding  titles  enui-e  to  defendant's  benefit.  11  Rbb. 
240 ;  10  Rob.  510 ;  3  Rob.  206. 

5.  Defendant  sought  to  be  evict^Ml  by  a  petitory  action  can  urge  against  plaintiff's  title, 
by  way  of  exception,  anything  that  he* could  plead  in  a  direct  action  of  nullity.  1  R.  378 ; 
22  Ann.  20;  27  Ann.  121 ;  8  N.  S.  105;  5  Ann.  678;  11  Ann.  761  or  671. 

6.  The  burden  of  proof  is  on  plaintiff  in  petitory  action  to  show  identity  as  well  as  title.  10 
M.293;  12  Rob.  46. 

7.  The  prescription  of  ten  years  aequirendi  causa  requires  possession  to  support  it.  C.  C. 
3479,  3487. 

8.  The  prescription  of  five  years  (curing  informalities  in  public  sales  per  C.  C.  3543)  cannot 
be  snccessfolly  plead  by  a  party  not  in  possession  against  one  who  is  in  possession.  1 
Rob.  378;  4  Ann.  248. 

9.  Same  rule  as  to  prescription  of  three  years  (Act  105  of  1874).    39  Ann.  409 ;  32  Ann.  912. 

10.  Prescription  will  not  be  noticeil  unless  pleaAl  specially.  Pleading  it  in  brief  is  not 
sufficient. 

11.  Fnder  all  the  Constitutions  prior  to  that  of  1868,  the  purchaser  of  property  at  t«x  sale  was 
obUged  to  show  that  all  the  formalities  prescribed  by  law  had  been  complied  with.  19 
Ann.  184. 

12.  A  tax  sale  without  assessment,  notice  or  atlvertisement  (besides  other  errors)  is  null. 
Corptu  juris  Louisiance  generally. 

13.  Uninterrupted  poesesHion  of  real  estate,  without  gooil  faith,  for  thirty  years,  confers  title. 
('.  C.  3499. 


On  Motion  to  Dismiss. 

Tbe  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  Tbe  appellee  moves  to  dismiss  tbe  appeal  on  tbe 
ground  tbat  the  value  of  the  property  in  dispute  is  not  shown  to  be 
worth  over  $2000. 

The  answer  of  the  defendant  and  appellee  admits  the  property 
described  and  set  forth  in  the  petition  of  plaintiff  to  be  worth  82300. 

Plaintiff,  in  an  amended  petition,  disclaims  ownership  of  eighty  acres 
of  the  land  claimed  by  him  in  the  original  petition.  Deducting  the 
value  of  the  land  relinquished  there  is  left  the  value  of  the  balance 
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of  the  land  claimed^  $1,556,  to  wliicli  add  tlie  amount  claimed  for  rent, 
wOl  make  the  sum  of  $23650. 
The  motion  to  diamiRS  this  appeal  is  therefore  overruh'd. 

On  the  Merits. 

This  is  a  petitory  action  instituted  to  i*ecover  from  tlie  defendant  the 
southwest  quarter  of  northeast  quart4?r  and  north  half  of  northwest 
quarter,  section  27,  township  8j  north  range  12  west,  situated  in  Sabine 
parish. 

Plaintift'  claims  by  purchase  at  the  succession  sale  of  Robert  B.  Stille, 
on  20th  June,  1883.  The  defendant  was  in  possession  of  the  property, 
and  answered  denying  that  the  succession  of  R.  B.  Stille,  from  whom 
plaintiff  claims  title,  ever  had  an}'  title  to  said  property,  and  that  if  said 
Stille  ever  owned  said  i>roi)erty  it  was  not  inventoried  among  the  eflTects 
of  his  succession  and  was  never  ail  vert  ised  and  sold.  He  further  avers 
that  he  has  been  in  possession  of  said  property  and  has  held  it  as  owner 
since  the  year  1868,  and  that  his  possession  as  owner  has  been  open, 
public  and  notorious  and  pleads  the  prescription  of  thirty  years. 

He  also  avers  that  plaintiff's  title  was  divested  by  tax  sale  in  1879. 
He  pleads  the  prescription  of  three  and  five  years  against  any  action  to 
cancel  and  set  aside  said  tax  sale.  He  also  avers  that  he  has  made 
improvements  to  the  amount  of  $S00,  and  paid  taxes  to  the  amount 
of  $200,  and  if  deprived  of  said  property  he  asks  for  judgment  for  this 
amount. 

In  1848  William  B.  Stille  bought  at  tax  sale  in  the  Parish  of  Sabine 
the  Rio  Hondo  claim  containing  840  acres,  assessed  in  1847^  as  the 
property  of  Jose  Estrader.  The  property  was  sold  for  parish  and  State 
taxes.  K.  J.  McLeraore,  the  sheriff  and  collector  of  taxes,  made  a  deed 
of  said  property  to  William  B.  Stille,  which  was  duly  recorded  in 
the  book  of  sheriff's  deeds,  and  in  the  bi>ok  of  conveyances  in  the 
Recorder's  office. 

In  1875  William  B.  Stille  died  and  instituted  Robert  B.  Stille  his 
universal  legatee.    In  1879,  Robert  B.  Stille  died,  and  the  present  plain-  , 
tiff,  J.  D.  Stille,  was  appointed  and  qualified  as  the  administrator  of  liis 
succession. 

On  the  20th  day  of  June,  1883,  under  the  order  of  the  district  judge, 
the  lands  belonging  to  the  succession  of  Robert  B.  Stille  were  sold 
at  succession  sale  and  purcliased  by  J.  D.  Stille.  In  the  inventory  of  the 
effects  of  the  succession  of  R.  B.  Stille,  the  immovable  property  is 
described  as  follows : 

"  Real  estate,  lands  and  town  property,"  $12,000. 
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In  the  advertisement  and  in  the  deed  to  the  present  plaintiif,  only  the 
north  half  of  northwest  quarter  of  section  27  is  mentioned.  There  was 
evidently  no  sale  of  the  .southwest  quarter  of  the  northeast  quarter,  and 
the  present  plaintiff  has  never  acquired  any  title  to  this  portion  of 
the  land  claimed  by  him.  It  still  remains  in  the  succession  of  Robert 
B.  Stille. 

We  will,  therefore,  only  consider  the  title  to  the  north  half  of  section 
27.  This  is  a  part  of  the  land  purchased  at  tax  sale  in  1848  by  William 
B.  Stille.  In  relation  to  the  sale  of  this  portion  of  Section  27  there  ap- 
pears to  be  no  irregularity. 

The  defendant  contends  that  this  land  was  sold  to  one  Caldwell  at  tax 
sale  in  1879.  It  is  not  described  in  the  tax  deed  to  Caldwell,  and,  there- 
fore, could  not  have  been  sold.  This  was  a  sale  of  the  lands  assessed  to 
"  unknown  parties,"  and  sold  in  one  lot,  by  agreement,  to  Caldwell. 
There  were  no  other  bidders,  although  it  is  in  evidence  that  parties  went 
to  Many  to  purch  ise  some  of  these  lands,  but  were  informed  that  Cald- 
well had  purchased  them.  They  went  to  Many  early  in  the  day,  and  it  is 
stated  by  Caldwell  in  his  lestimony  that  thej*  were  sold  to  him  in 
the  afternoon  about  3  o'clock. 

The  tax  sale  from  the  sheriff  and  tax  collector  to  Wm.  Stille,  in  1848, 

is  attacked  because  the  land  was  not  assessed  in  1847,  and  there  are  five 

other  reasons  assigned  for  irregularities  under  the  Revenue  Act  of  1847. 

The  tax  deed  is  as  follows : 

"  STATE  OF  LOUISIANA, 
"Parish  of  Sabine. 

"  Know  ail  men  by  these  presents,  That  I,  K.  J.  McLemore,  Sheriff  of 
the  Parish  of  Sabine,  have  this  day  sold  at  public  auction  to  William  B. 
Stille,  of  said  parish,  he  being  the  last  and  highest  bidder,  one  tract 
of  land  situated  on  Bayou  Scie  in  said  parish,  Rio  Hondo  Grant, 
No.  27,  containing  640  acres,  assessed  on  the  tableau  of  said  parish  for 
the  year  1847,  in  the  name  of  Jose  Estrader,  seized  and  sold  according 
to  law  by  virtue  of  said  tableau,  for  taxes  due  the  State  and  parish  for 
the  year  J  847,  together  with  the  costs  of  sale,  amounting  in  all  to 
f  10  84,  this  certificate  to  operate  as  a  deed  in  favor  of  said  purchaser 
and  his  legal  representatives  from  and  after  the  4th  day  of  November, 
1850. 

"  Given  under  my  hand,  officially,  at  Many,  this  4th  day  of  Novem- 
ber, 1848. 

"  K.  J.  McLemore, 
<*  Sheriff  Sabine  Parish. 
"  Filed  and  recorded  June  21,  185f). 

"John  Baldwin, 
'*  Recorder." 
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The  proof  is  in  the  record  that  the  assessment  rolls  for  1847  were  lost 
or  destroyed  many  years  ago.  The  deed  is  prima  facie  evidence  of 
what  is  recited  therein.  The  deed  expressly  recites  that  the  property 
was  assessed  in  1847.  It  is  valid  in  form  and  there  are  no  apparent 
irregularities  or  defects  on  its  face.  The  irregularities  and  defects  com- 
plained of  by  defendant  are  cured  by  the  prescription  of  five  and 
ten  years.    39  Ann.  403,  1033;  R.  S.  3392,  2376;  R.  C.  C.  354-3. 

The  defendant  has  exhibited  no  valid  title.  He  never  purchased  the 
land,  but  only  the  improvements.  His  possession  of  the  land  and  that 
of  those  from  whom  he  purchased  the  improvements  has  not  been  unin- 
terrupted during  the  length  of  time  to  acquire  ownei-ship,  and  his  plea 
of  thirty  years,  prescription  c  annot  avail  him.  Possession  under  the 
title  of  owner  is  an  essential  condition  by  which  the  ownership  of  im- 
movables can  be  acquired  without  title  or  possession  in  good  faith.  He 
disclaimed  any  possession  as  owner,  and  during  his  possession  and  occu- 
pancy of  the  land  he  acknowledged  title  in  the  plaintiff,  offering  to  pur- 
chase from  him.     39  Ann.  1033. 

As  against  a  trespasser  the  plaintiff  in  a  petitory  action  is  not  bound 
to  show  title  perfect  against  the  world.  He  can  not  take  advantage  of 
any  defects  in  the  titles  exhibited  by  plaintiff.  An  apparently  good 
title  is  sufficient  against  him.  19  L.  396;  9  R.  317;  3  R.  215;  12  Ann. 
748;  15  Ann.  76;  35  Ann.  612. 

The  defendant  is  a  possessor  in  bad  faith.  He  located  on  the  land 
without  a  title  and  purchased  the  improvements  from  his  predecessors, 
wlio  had  also  located  on  the  land,  without  title.  These  transactions 
were  verbal.  Xo  written  titles  to  the  improvements  were  given  to  the 
defendant.  He  is  not  entitled  to  be  paid  the  value  of  the  improvements 
purchased  by  him  and  for  those  made  by  himself.  The  plaintiff's  claim 
for  rent  is  made  on  the  condition  that  defendant's  claim  for  impi-ove- 
ments  is  allowed  and  is  pleaded  as  compensation  against  the  same. 

The  taxes  on  the  property  have  been  paid  by  plaintiff.  The  defendant 
has  also  paid  taxes,  but  he  must  look  elsewhere  than  to  plaintiff  for  re- 
imbursement. 

We  conclude  that  the  plaintiff  has  a  valid  title  to  the  property  in  con- 
troversy. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  it  is  further  ordered, 
adjudged  and  decreed  that  tlie  plaintiff',  Joseph  D.  Stille,  be  adjudged 
the  owner  of  the  north  half  of  northwest  quarter  of  section  27,  town- 
ship 8,  range  12  west,  situated  in  the  Parish  of  Sabuie,  and  that  the  de- 
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fenclant,  W.  L.  ShuU,  be  evicted  from  said  property  and  the  plaintiff  be 
placed  in  peacable  possession  and  enjoyment  thereof. 

It  is  further  ordered  that  the  reconvention  al  demand  of  defendant  and 
the  demand  of  plaintiff  for  rent  be  rejected,  the  defendant  to  pay  costs 
of  both  courts. 

Application  kok  Rehearing. 

In  the  application  for  rehearing  our  attention  is  called  to  the 
diction  in  the  opinion  which  says :  "  If  there  were  any  complaints  they 
are  cured  by  the  prescription  of  five  and  ten  years.  Possession  was  not 
necessary,  as  contended  by  defendant,  to  support  the  plea."  As  this 
was  unnecessary  to  the  determination  of  the  issues  presented  in  the 
case,  and  the  decision  stands  without  it,  we  have  stricken  it  from 
the  opinion. 

We  have  also  corrected  the  misdescription  of  the  land  in  the  decree. 

Rehearing  refused. 


No.  254. 

W.  J.  MOBLEV  ET  AL.  VS.  POLICE  JURY  OF  BOSSIER  PARISH  ET  AL. 

ruder  the  provisioiLa  of  Article  250  nl'  tbe  Constitution .  iu  all  cases  in  which  the  Legislatare 
passes  an  act  removing  the  parish  seat  of  any  parish,  it  mast  order  a  special  election  for 
the  purpose  of  ratification  or  rejection  of  the  act  by  the  electors  of  the  parish. 

The  Legislature  has,  in  such  cases,  the  full  power  bj  a  special  act  to  prescribe  rules  for  con- 
ducting such  elections,  and  to  adopt  such  parts  of  the  general  election  laws  as  may  suit 
the  purpose.  Article  46,  which  proliibits  the  enactment  of  special  or.  local  laws  for 
opening  or  conducting  elections,  has  no  reference  to  special  elections  required  by  the  Con- 
stitution in  cases  of  removals  of  parish  seats. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
Boone,  J. 


J.  A.  Snider  for  Plain tifl's  and  Appellees  : 

Act  33  of  1888  conilict«  with  Articles  46,  47,  30  and  250  of  the  Cuustitution. 

1.  It  violates  Article  46  by  piissiug  a  h>cal  and  special  law  "  for  the  opening  and  conducting 
of  elections.'* 

2.  It  violates  Article  47  by  indirectly  enacting  »  local  or  sptn-ial  law  bj'  the  partial  repeal 
of  general  laws,  viz:  the  general  election  and  general  registration  laws. 

:{.     It  violates  Article  30  by  amending  the  general  election  law  by  reference  to  it. 

4.  It  violates  Article  250  by  failing  to  submit  the  act  in  it4  entirety  to  the  vote  of  the  people 
affected  by  It,  and  by  providing  for  a  multitude  of  elections,  and  again  by  failing  to  pro- 
vide for  a  definite  removal  of  Bossier  parish  seat  from  one  specified  locality  to  another 
fixed  locality.  Act  33  of  1888  compared  with  tlie  general  election  and  registration  laws. 
All  acts  relative  to  the  removal  of  parish  seats,  passed  since  the  adoption  of  present  Con- 
stitution, except  Act  33  of  IH88,  liave  ordered  elections,  in  pursuance  of  Article  250,  under 
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;;eii('ral  e]e:'tioii  Iuwm.  ui-  at  cou<;re)MifiiiaI  clectiona,  and  this  is  a  legialalire  conBtmction  of 
the  Coii8titulioii,  Hiip]mi-tin<r  i>laiutitt"»  coiiteutioii.  RelVn*m-e«  to  aaid  acts  bv  sections 
and  nnnibei-H. 


Ahxamler  d'  JJlaiichard,  huml  cC*  Land  and  JoaHnett  Smith  for  Defeiid- 
aiits  and  Appellants : 

Queiition  at  iasue  :  (!onHtitiitionality  of  Act  No.  'Xi  of  ISM,  i-elatinj;  to  removal  of  pariHh  scat 
of  BosHicr  parish . 

Act  58  of  1877  and  Act  101  of  1HH2  i-elatc  »olcly  t*>  general  elections,  or  thoae  at  which 
nieniberH  of  the  (leneral  AH»euibIy,  State,  district,  parish  and  wanl  officials  are  voted  for. 
They  have  no  applicability  to  special  elections  such  as  that  contemplated  in  Article  250  of 
the  State  Con.^titution. 

Sections  4  and  37  of  Act  58  of  1877,  and  Section  5  of  Act  101  of  1882  prescribe  no  duty  for  the? 
returning  officer  to  perfonu  in  i-espect  of  elections  held  on  the  question  of  removing  pariah 
seats. 

Act  125  of  1880,  which  is  the  general  registi-atltm  law,  rtH}uiros  no  i^evisiou  of  registration  ex- 
cept prior  to  general  eliH'ti<ms  at  whicli  officials  ai-e  voted  for.    See  Se<-tion  39. 

The  General  Assembly  has  never  pas.Hed  any  general  law  "  for  the  opening  and  conducting " 
of  the  special  elections  contomplotetl  by  Article  230  of  the  Constitution.  Until  it  dt>©s  so 
the  Legislature  is  competent,  in  any  act  directing  such  special  election,  to  determine  how 
it  shall  be  oi>eued  and  conducted.  Act  33  of  1888  is  not,  therefore,  violative  of  clause  1  of 
Article  46  of  the  Constitution. 

Act  33  of  1888  is  not  a  local  or  special  law.  but  is  a  general  or  public  law,  btH'ause  it  affects  the 
community  as  a  whole  of  one  of  the  i>olitical  subdivisions  of  the  8tat«.  Artid^t  46,  47 
and  48  of  the  Constitution  do  not  therefore,  apply  to  it.  35  Ann.  1141 ;  39  Ann.  458;  33 
Ann.  568 ;  35  Ann.  492  ;  39  Ann.  447. 

The  act  relates  to  nothing  excejtt  the  removal  of  the  parish  scat  and  how  it  shall  be  accom- 
plished, and  this  object  is  expressed  in  the  title.  Xot  violative,  therefore,  of  ArticIi'A  29 
and  30  of  the  t'onstitntiou. 


The  opinion  of  the  Court  \va8  delivered  by 

PociiE,  J.  The  object  of  this  litigation  is  to  enjoin  the  execution  of 
Act  33  of  the  General  Assembly,  approved  June  29,  1888,  entitled  "  An 
Act  removing  the  parish  seat  of  Bossier  parish  to  the  depot  at  Benton, 
Vanceville,  Alden's  Bridge,  Bossier  City  or  Haughton,  and  providing  for 
the  submission  of  this  act  to  the  electors  thereof  for  ratification  in  ac- 
cordance with  Article  250  of  the  Constitution." 

The  ground  of  resistance  is  the  alleged  unconstitutionality  of  the  al*t, 
which  is  charged  to  be  violative  of  seven  articles  of  the  Constitution. 

The  defense  is  practically  a  general  denial.  The  district  judge  de- 
clared the  act  to  l)e  unconstitutional  and  ren<lered  judgment  in  favor  of 
plaintiffs,  and  defendants  appeal. 

The  following  «irticles  are  alleged  to  be  violated  by  the  statute  in 
<luestion  :  Articles  29,  48,  30,  46,  47,  250,  and  Article  1  of  the  Bill  of 
Kights ;  and  we  shjiU  discuss  them  in  th^  order  herein  presented. 

The  act  under  consideration  contains  eight  sections ; 
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The  first  section  purports  to  remove  the  parish  seat  from  its  present 
location  to  one  of  five  designated  places. 

The  second  section  directs  the  police  jury  to  order  an  election  for  the 
ratification  or  rejection  of  the  act. 

The  third  section  provides  for  the  mode  of  election  and  for  the  an- 
nouncement of  the  result ;  and  it  directs,  in  case  of  ratification,  that  an 
election  be  held  for  the  selection  of  a  new  parish  seat,  out  of  the  five 
designated  places. 

The  fourth  section  is  intended  to  give  eifect  to  the  election  in  case  any 
place  shall  receive  a  majority  of  the  votes  cast. 

The  fifth  section  provides  for  an  election  between  the  two  points  re- 
ceiving the  greatest  number  of  votes  at  tlie  second  election,  in  case 
neither  of  the  five  places  had  received  a  majority  of  the  votes  cast  at 
the  previous  election. 

The  sixth  section  provides  for  the  appointment  of  commissioners  of 
election  by  the  police  jury,  and  makes  it  the  duty  of  that  body  to  pro- 
claim the  result  of  said  election  or  elections,  in  ^ve  days  after  holding 
the  same. 

The  seventh  section  provides  that  no  fees  shall  be  allowed  to  any  of 
the  officers  entrusted  with  the  election  or  elections  ordered  in  the  act, 
and  directs  that  no  revision  of  registration  shall  be  necessary  for  the 
purposes  of  said  elections. 

Section  eight  reads  as  follows :  **  That  the  election  or  elections  herein 
provided  for  shall  be  held  in  pursuance  of  the  general  election  laws,  in 
so  far  as  they  are  not  in  conflict  with  this  act,  and  at  the  polling  places 
now  established  by  law."    1,  2  and  7. 

Counsel  for  plaintifts  ofixn*s  no  argument  in  support  of  his  position 
touching  the  nullity  of  the  statute  as  affected  by  Articles  29,  48  and  1 
of  the  Bill  of  Rights,  of  the  Constitution. 

In  his  brief  he  in  terms  submits  these  points  without  argument,  and 
in  his  oral  argument  he  candidly  abandoned  all  three.  Hence  we  con- 
sider them  as  eliminated  from  the  discussion.  We  need  only  to  add  that 
afteF  due  consideration  of  their  respective  provisions,  we  find  that 
neither  of  the  articles  in  question  has  any  injurious  effect  in  their  appli- 
cation to  the  contention  involving  the  alleged  unconstitutionality  of  the 
act  under  investigation.  The  act  embraces  but  one  object  and  that  is 
fully  and  clearly  expressed  in  its  title. 

Should  it  be  conceded  that  the  act  is  a  local  or  special  law,  it  cannot 
he  affected  by  Article  48,  for  the  simple  reason  that  its  enactment  is 
specially  authorized,  if  not  required,  by  Article  250,  and  hence  it  cannot 
be  subjected  to  the  provisions  of  Article  48.     Planting  and  Manufactur-. 
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ing  Company   vs.  Tax  Collector,  39  Ann.  458,  and  authorities  therein 
cited. 

As  to  Article  1  of  tlie  Bill  of  Rights,  no  suggestion  has  been  made 
either  in  the  pleadings  or  in  argument,  of  its  bearing  on  the  subject  of 
discussion,  and  our  imagination  can  suggest  none.    3  and  5. 

The  points  made  under  Articles  .'iO  and  47  are  germane,  and  hence  they 
may  be  discussed  together. 

Article  30  reads :  "No  law  shall  be  revised  or  amende-d  by  refei^nce 
to  its  title,  but  in  such  cases  the  act  revised  or  section  as  amended  shall 
be  re-ena<;ted  and  published  at  length." 

Article  47  provides :  "  The  General  Assembly  shall  not  indirectly 
enact  special  or  local  laws,  by  the  partial  repeal  of  a  general  law;  but 
laws  repealing  local  or  special  laws  may  be  passed." 

The  argument  on  this  objection  is  predicated  mainly  on  the  provisions 
of  the  eighth  section  of  the  act,  which  is  hereinabove  transcribed,  and 
also  on  those  provisions  of  the  statute  which  direct  that  the  return  of  the 
special  election  shall  be  made  by  the  police  jury ;  that  the  commissioners 
of  election  shall  be  appointed  by  that  body,  and  that  no  revision  of  reg- 
istration shall  be  made  prior  to  holding  the  election  or  elections  contem- 
plated by  the  act.  On  these  subjects  the  provisions  of  the  general  elec- 
tion laws  are  diflferent;  hence  the  contention  is  that  the  act  under  dis- 
cussion is  constitutionally  vicious  for  the  reason  that  it  propose*  to 
amend  the  general  election  laws  by  reference  to  the  title  only,  and  for 
the  further  reason  that  it  exhibits  a  legislative  attempt  to  enact  a  si)ecial 
or  local  law  by  the  partial  repeal  of  a  general  law. 

Avowedly  and  inevitably  the  election  ordered  by  the  act  wasof  nece}«- 
sity  a  special  election. 

Article  250,  which  is  the  only  mandat-e  of  the  Legislature  on  the  sub- 
ject, provides  in  express  terms  that :  **  All  laws  *  *  removing 
parish  seats  shall  before,  taking  effect,  be  submitted  to  tlie  electors  of 
the  parish  *  •  at  a  special  election  held  for  that  purpose,  and  be 
adopted  by  a  majority  vote      *      *     cast  at  such  election." 

That  construction  of  the  article  tiows  from  its  plain  and  unauibigiw"^ 
language;  it  is  not  only  conceded  to  be  correct  by  plaintiffs' counsel, 
but  it  is  pressed  as  an  argument. 

Now  from  the  very  text  of  Act  9H  of  1877,  as  amended  by  Act  101  of 
1882,  which  contains  the  general  election  laws  of  the  State,  it  apF^rs 
that  they  are  intended  to  apply  exclusively  to  elections  of  Stat*,  dis- 
trict, parish  and  municipal  officers,  and  of  presidential  electors  and 
members  of  Congress.  There  is  no  reference  to  special  elections  fM"  *"** 
removal  of  parish  seats  in  the  amendatory  a^'t  of  1882,  and  there  i^  "***' 
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a«  there  cmhiIcI  not  be,  any  intention  to  regnlate  snoli  elections,  in  tlie  act 
of  1877,  for  the  plain  reason  that  the  constitiitional  provision  which 
drives  them  birth  was  itself  not  yet  in  existence. 

It  is,  therefore,  safe  to  conchule  that  Article  250  cannot  be  coustrned 
as  reqniring  snch  elections  to  be  conducted  under  the  general  election 
laws;  nothing  in  the  article  or  in  any  other  part  of  the  Constitution  di- 
i-ects  the  manner  in  which  such  elections  shall  be  conducted,  or  suggests 
any  inference  that  the  General  Assembly  is  inhibited  from  enacting 
special  regulati<in8  for  the  conduct  of  the  elections  contemplated  by  the 
article.  Hence  follows  the  irresistible  conclusion  that  the  inherent 
power  of  the  Legislature  to  legislate  on  the  subject  matter  is  unchecked 
or  unrestricted  by  any  constitutional  limitation.  It  therefore  existed 
and  its  exercise  in  the  act  of  1888,  is  fully  warranted. 

It  ivas  in  the  exercise  of  that  unquestioned  power  that  the  law  maker 
provides  for  the  conthict  of  the  election  in  the  fifth,  sixth,  seventh  and 
eighth  sections  of  the  act. 

Xo  portion  of  the  Jict,  and  no  language  used  in  its  entirety  can  justify 
the  assumption  that  the  statute  purports  or  intends  to  repeal,  amend,  or 
in  any  way  alter  any  other  law  on  the  statute  books,  and  particularly 
any  section  or  provision  of  the  existing  general  election  laws  of  the 
State. 

These  laws  are  yet  in  full  force  in  their  original  autonomy,  unaltered 
and  untouched  by  the  statute  under  discussion,  or  by  any  subsequent 
legislation  that  we  are  aware  of,  or  which  has  been  pointed  out  in  this 
contest. 

Tntil  such  legislation  occurs,  as  it  was  concede<l  in  argument,  any 
election  for  office  to  be  hereafter  held  in  the  State  must  be  conducted  by 
the  provisions  of  the  general  election  laws  which  are  now  contained  in 
Act  })8  of  1877  ivs  amended  by  Act  101  of  1882. 

What  then  becomes  of  the  argument  that  either  of  those  general  laws 
has  l»eeu  amended  or  modified  by  the  a<'t  under  discussion  ? 

As  it  is  demonstrated  that  the  Legislature  had  the  untrammelled 
pow«r  to  regulate  the  special  election  which  its  constitutional  duty  w»- 
quired  it  t4>  order,  it  follows  that  it  had  the  uiuiuestioned  right  to  bor- 
row, as  it  were,  certain  ruh»s  whi<h  it  tVumd  suited  to  the  ])urpose  in 
hand  from  the  general  election  laws,  and  that,  antl  nothing  else,  is  the 
purjiort  and  effect  of  the  eighth  section  of  the  act. 

As  soon  as  the  elections  ordered  thereby  have  been  held,  tlu'  object  of 
the  legislaticni  is  accomplished,  its  mission  is  filled,  an<l  to  all  intents 
and  piirposes  of  future  action  it  will  <'ease  to  have  any  effect  or  any 
existence. 
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But  notwithstanding  the  foregoing  considerations  the  point  is  made 
that  by  providing  special  rules  for  the  conduct  of  that  election  the  Leg- 
islature has  transgressed  constitutional  limitations.    4. 

And  that  brings  us  to  plaintiffs'  fourth  ground  of  objection,  wliidi 
rests  on  Article  46,  which  is  to  the  eifect  that : 

"The  General  Assembly  shall  not  pass  any  local  or  special  law."  *  • 

"  For  the  opening  and  conducting  of  elections  or  fixing  or  changing 
the  place  of  voting." 

Under  the  plainest  rules  of  construction  the  scope  of  this  article  must 
be  tested  with  reference  to,  or  in  connection  with,  Article  250,  under  the 
textual  provisions  of  which   the  Legislature  is  empowered  and  nia.v  . 
eventually  be  required  to  order  special  elections  for  the  purposes  therein 
specified. 

As  it  has  been  shown  that  there  is  not,  and  that  there  could  not  be,  a 
general  law  governing  such  elections,  it  follows  beyond  a  doubt,  that  the 
power  to  legislate  by  special  acts  for  the  conduct  of  these  elections  must 
be  in  tlie  Legislature,  for  otherwise,  such  elections  could  not  be  beW 
legally. 

Hence  we  conclude  that  the  framers  of  the  Constitution  did  uot  ami 
could  not  have  intended  to  paralj'ze  by  Article  4(5,  or  in  one  and  tbe 
same  breath,  a  necessary  power  which  they  created  and  conferred  in 
Article  250. 

The  limitation  coutiiined  in  Article  46  means  that  in  general  elections, 
the  Legislature  cannot  provide  for  a  mode  of  conducting  or  opening 
elections  in  one  locality  or  part  of  the  Stat€  different  from  others,  by 
means  of  a  local  or  special  law.  Such  differences  can  be  operated  or 
effected,  as  it  is  done,  only  in  a  general  law.  IJut  we  are  clear  in  the 
conviction  that  the  article  has  no  reference  or  application  to  special 
elections  held  under  the  mandate  of  Article  250.    6. 

On  the  ground  of  the  objection  growing  out  of  Article  '250,  the 
argument  seems  to  be  that  the  act  is  obnoxious  to  the  Constitution  be- 
cause the  statute  does  not  squarely  remove  the  parish  seat  from  one 
locality  to  another^ particular  or  designated  spot  or  point,  but  from  one 
place  to  an  indefinite  number  of  places  at  the  same  election. 

From  our  reading  of  the  act  it  appejirs  that  the  intention  was  un- 
equivocally to  remove  the  parish  seat  from  Bellevue,  which  is  tbe  exer- 
cise of  a  power  clc»arly  conferred  by  Article  250.  It  is  then  clearly  J*«b- 
niitted  to  the  votes  of  the  electors  for  ratification  or  rejection. 

Under  the  article  the  Legislature  had  the  undoubted  power  to  finally 
select  another  locality  as  the  parish  seatj  it  chose  to  leave  the  exercise 
of  that  power  to  the  people.     It  had  the  greater  power,  and  tluit  cex- 
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taiuly  included  the  less.    Where  is  the  harm  under  u  constitutional  test  f 

As  argued  bj'  counsel,  the  mode  adojited  may  be  more  complicated, 
and  may  prove  more  expensive ;  or  it  may  be  unwise  and  unfair,  but  it 
is  not  unconstitutional;  and  surely  it  cannot  be  pretended  that  the 
judiciary  department  of  the  State  should  assume  or  usurp  th.e  power  and 
function  of  enforcing  its  own  views  of  wisdom  and  propriety  on  the  law 
making  jjower. 

The  only  mandate  of  the  judiciary  is  to  see  that  the  law  maker  shall 
not  ti*ansgress  l)eyond  constitutional  barriers;  and  true  wisdom  dic- 
tates that  even  that  power  shall  never  be  exerted  but  in  extreme  cases. 

The  legislation  which  we  have  considered,  and  wliich  we  have  en- 
deavored t4>  expound,  does  not  present  such  a  case,  and  we  must,  there- 
fore, decline  to  interfere  with  the  execution  of  the  solemn  expression  of 
legislative  will  in  the  matters  which  are  herein  submitted  to  our  review. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed;  and  it  is  now  ordered  that 
the  inJ!inction  herein  obtained  by  plaintilfs  be  dissolved  and  their  action 
dismissed  at  their  costs  in  both  courts.  And  it  is  further  ordered  that 
the  right  of  defendants  to  sue  for  and  recover  damages  on  account  of 
siiid  injunction  be  reserved. 


No.  244.  -- 

McMaiion   ani>  Perrin  vs.  The  St.  Louis,   Arkansas  and  Texas  '^^^  ^''^i 

Railroad  Company. 

1.  An  ii\|iiiiction  to  pi'ohibit  the  couHtructioii  of  a  public  work,  the  builtliiig  of  which 
liivolveH  no  taking  or  iuvasiou  of  plaintifT'H  pi-operty,  bnt  only  au  nHcged  connequcmtial 
damage  to  it«  value,  which  in  conjectural  and  incapable  of  ancertainmcut  until  at't^T  th» 
conKtmctioii.  may  be  properly  bonded,  notwithstanding  the  proviuion  of  Article  150  of  the 
Conatitutiou. 

2.  Article  136  of  the  Con.stitntion  only  ndd.H  the  ri^iuireni'.nit  of  compt'UHatiou  f«ir  danmje  to 
private  projierty  to  the  former  requirement  of  couipeuHation  for  the  taking  of  ])roperty. 

-  The  compensation  iu  both  caaes  is  reHtricted  to  and  uieaaured  b^*  the  value  of  the 
property  itaelf,  being  the  whole  value  when  taken  and  the  diniiuishe<l  value  when  damaged. 
The  article  does  not  reBone  from  the  category  of  damna  absque  injurid,  mere  contiequeutial 
ii\|uries  to  the  ownerfi  resulting  from  discomfort,  inconvenience,  Iosh  of  busineHA  and  the 
like. 

3.  The  nature  and  meaaure  of  the  damage  n'coverable  are  the  actual  diminution  in  tlie  value 
of  the  propert3-  for  sale  or  rental,  occasioned  .by  tlie  public  w«)rk. 

APPEAL  from  the  First  District  Court,  Parish  of  C^iddo. 
Hicl's,  J. 


R»  J.  Looney,  for  Plaintiifs  and  Appellees: 
Any  act  complained  of  that  would  amount  to  a  trospaas  or  interfere  with  the  use  of  real 
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property,  is  not  boudable  when  enjoined.    Marion  va.  Johnson,  22  Ann.  512 ;   C.  P.  307 ;  14 
Ann.  57  ;  7  Rob.  442;  12  Ann.  45.5;  24  Ann.  154 ;  26  Ann.  603  ;  36  Ann.  918,  and  ca«e«  oiu*d. 

2.  The  trial  judge  erred  in  refusing  to  eharge  the  jury  h»  to  the  iivjnnetion  and  attorney  h 
fees.    5  Ann.  518 ;  11  Ann.*  1032 ;  29  Ann.  571 ;  34  Ann.  61. 

3.  The  acts  of  defendant. were  in  violation  of  prohibitory  law.  Constitution,  Art.  156:  R.  C. 
2626-7-«.  2633;  34  Ann.  357;  35  Ann.  1045.  and  125  United  Stat**8  Supreme  Court  Rep.,  161 
to  170. 


Alexumkr  tt  Blam'hard  for  Defendant  and  Appellant : 

The  dania^et<  entitled  to  be  reeovei-ed  by  the  proi»erty  owners,  under  Article  156  of  the 
Onstitution  «»f  1H70,  ai-e  limited  to  the  diminished  niarliet  value  of  the  proi»erty  causrd  hy 
tlie  public  constniction.  or  the  impaired  value  «»f  any  |KTmanent  improvements  which 
may  have  been  put  upon  the  "ground  for  a  special  purp<»se,  and  whieli  may  have  lieeo 
thereby  rendered  u-seless. 

Men*  iueou\'enienceH  and  annoyaiiceH,  or  KUpiuised  loss  of  pi-otlts  in  busiuess,  sn*  not 
rccovenible.    Chicago  vs.  'I'aylor.  125  T'nited  States  Supivme  Court  Reports,  161. 
Cuder  the  most  latudinous  consMuction  that  could  be  given  to  that  article  the  plaiiitiffn 
have  sutten'd  no  damage. 

Their  house  was  built  on  leasud  ground,  and  its  origiutil  cost  of  construction  was  onl.v 
$1650.  They  bought  it,  together  with  the  unexpired  tlxe  ycai-s"  lease  and  pn^sse^,  shortly 
befort*  the  tracks  were  laid,  for  $2500  on  five  years'  credit :  and  one  of  them  testifies,  on  thr 
trial,  that  he  would  not  then  take  $2500  for  it  excluding  the  presses. 
Even  if  such  could  be  allowed  no  damage  t<i  plaintiff's  busine.*)s  is  shown,  tin  the  <«mtrary 
one  of  them  swears  that  if  their  books  were  balanced  they  would  sliow  no  pn»tit :  that 
neither  he  nor  his  partner  put  a  dollur  into  the  business;  and  finally  that  one  L<»eb.  whoiti 
no  party  to  this  suit,  owns  a  third  intercsi  in  (he  buHiness. 


The  opinion  of  tlie  Conrt  was  delivered  l»y 

Fexnkk,  J.  Plaintiffs  are  the  h^ssees  from  the  City  of  Hhreveport  of 
a  certain  lot  of  gronnd  for  an  original  term  of  Xa^w  years,  of  which  about 
five  years  had  expired  at  date  of  this  snit.  They  owned  a  bnildiug  con- 
structed on  said  lot  in  wliich  they  condncted  a  wood  and  hide  business. 

They  brought  a  suit  against  the  defendant  railroad  company  alleging 
that,  against  their  protest,  the  said  company  had  laid  a  railroad  bed  and 
track  along  Commerce  street,  which  obstructed  their  trade  and  business 
and  rendered  their  lease  ami  bnildings  valueless ;  that  tlie.se  works  are  a 
trespass  on  their  rights  and  have  damaged  them  in  the  sum  of  $5000,  for 
which  they  ask  judgment. 

Subsequently  they  filed  m  second  suit,  in  which  they  averred  that  the 
railroad  comptiny  was  maiving  further  constructions  of  a  siinihu'  chsir- 
acter,  the  effect  of  which  would  occasion  an  additional  damage  of 
$5000,  unless  restrained,  and  they  asked  for  an  injunction  prohibitiui? 
further  constructii>n,  and  for  a  final  judgment  making  said  injunction 
perpettial,  and  compelling  the  defendant  to  remove  the  works  already 
built  and  granting  the  additional  Ji^50<K)  damages. 
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On  application  the  defendant  was  permitted  to  dissolve  the  injunction 
on  bond,  of  which  the  plaintiffs  bitterly  complain.  We  think  the  action 
of  the  judge  was  clearly  legal  and  proper. 

The  petition  did  not  even  allege  that  the  injury  was  irreparable ; 
on  the  contrary  the  damage,  present  and  prospective,  was  very  exactly 
appraised  in  dolLirs  and  cents,  and  the  case  presents  no  feature  of  injury 
not  readily  and  fully  appreciable  by  that  standard.  The  case  falls  with- 
in no  recognized  exception  to  the  general  rule  of  the  Code  of  Practice, 
Article  307  authorizing  the  bonding  of  injunctions  when  "the  act 
prohibited  is  not  such  as  may  work  an  irreparable  injury." 

It  is  true  the  C'onstitution,  Article  156,  provides  that  "Private 
property  shall  not  be  taken  nor  damaged  for  public  purposes  without 
sidequate  compensation  being  first  paid."  We  will  not  say  what  might 
be  the  effect  of  this  article  on  the  right  to  bond  if  the  act  prohibited  in- 
volved the  takhuj  of  property,  the  value  of  which  might  be  settled 
in  advance.  But  in  this  case  there  is  no  taking  of  plaintiffs'  property, 
which  is  not  invaded  or  touched.  The  damages  claimed  are  purely  con- 
sequential in  their  nature,  necessarily  conjectural,  and  impossible  of 
any  a<!curate  determination  except  after  the  construction  of  the  road. 
To  impose  upon  the  parties  the  necessity  of  settling  and  paying 
such  damages  before  proct^eding  with  the  work  wo!ild  be  to  require 
a  manifest  impossibility;  and  if  such  an  injunction  could  not  be  bonded 
it  would  oj)erate  a  perpetual  bar  to  the  construction  of  public  works, 
wliich  Wiis  certainly  not  contemplated  by  the  Constitution. 

The  two  cases  were  brought  to  issue  by  answers  of  defendant,  setting 
up  that  their  road  was  constructed  on  a  public  street,  under  lawful  au- 
thority of  the  City  of  Shreveport,  with  due  care  and  prudence,  and  de- 
nying their  liability  for  the  damages  claimed.  They  were  consolidated 
and  tried  together  and  culminated  in  a  judgmeut  against  the  defendant 
for  f  1500  damages,  from  which  the  latter  appeals.  The  plaintiffs  ask  an 
amendment  perpetuating  the  injunction  and  compelling  removal  of  the 
road. 

The  evidence  satisfies  us  that  the  track  is  laid  in  accordance  with  the 
permission  granted  by  the  municipal  authorities,  at  least  so  far  as  the 
locality  in  question  is  concerned. 

The  track  does  not  approach  nearer  than  within  twenty-six  feet  of 
plain tiifs'  building,  and  about  nine  feet  fnmi  his  banquette.  It  is  laid 
Hush  with  the  street,  or  nearly  so,  and  a  well  planked  crossing  is  pro- 
vided. 

There  is  no  taking  of  plaintiffs'  prox)erty  and  no  invasion  of,  or  tres- 
pass upon  it,  in  any  manner  whatsoever. 


830  SUPREME  COURT  OF  LOUISIANA. 

KcMahon  and  PerriD  vb.  Railroad  Company. 

The  defendant  lias  done  nothing  but  what  it  had  a  legal  right  to  do, 
and  it  has  exercised  that  riglit  in  a  proper,  prudent  and  caatioiia 
manner,  inflicting  upon  plaintiffs  no  injury  or  damage  except  such  as 
necessarily  results  from  the  exeicise  of  the  right. 

The  question  primarily  to  be  determined  is,  what  are  the  iiature 
and  measure  of  the  obligations  incurred  by.  defendant  towards  plaintiff 
by  reason  of  the  former's  exercise  of  this  legal  right. 

The  ordinary  rule  of  the  law  exonerates  a  party  from  responsibility 
for  damages  resulting  from  the  prudent  and  careful  exercise  of  a  legal 
right,  assigning  to  such  injury  the  character  of  damnum  absque  injurid 
Wirges  vs.  R.  R.,  35  Ann.  646;  Hamilton  vs.  R.  R.,  34  Ann.  974. 

But,  in  this  case,  the  legal  riglit  passed  to  the  defendant  encumbered 
with  the  restriction  imposed  by  Article  156  of  the  Constitution,  above* 
quoted,  and  it  must  discharge  tliat.  burden. 

Prior  to  the  Constitution  of  1879  the  organic  law  of  this  State,  like 
that  of  all  the  States  of  this  Union,  simply  provided  that  "Private  pro- 
perty shall  not  be  taken  for  public  purposes  without  adequate  compen- 
sation, etc."  Under  this  ride,  in  absence  of  other  special  provision, 
a  taking  of  the  property  was  a  condition  precedent  to  liabUity  and  the 
measure  of  compensation  due  was  the  value  of  the  property  taken. 
Mere  consequential  damage  to  property,  when  the  property  itself  was 
not  taken,  was  not  recoverable;  and  much  less  any  damages  resulting 
to  individual  owners,  in  the  way  of  discomfort,  inconvenience,  loss 
of  business  and  the  like.  All  such  injuries,  inasmuch  as  they  resulted 
only  from  the  exercise  by  another  of  his  legal  right,  were  damna  absque 
injurid. 

The  Article  156  of  the  present  Constitution,  in  providing  that 
"  private  property  shall  not  be  taken  nor  damaged  for  public  purposes 
without  adequate  compensation,  etc.,"  only  extended  its  protecting 
shield  over  one  additional  injury  and  required  compensation,  not  only 
for  property  taken ,  but  also  for  property  damnged. 

As  in  the  case  of  a  taking  the  measure  of  compensation  is  the  value  of 
the  property  taken,  so  in  the  case  of  damage,  the  measure  of  compen- 
sation is  the  diminution  in  the  value  of  the  property. 

There  is  no  warrant  for  extending  the  liability  one  whit  beyond  this. 
We  are  simply  to  inquire  what  damage  has  deen  done  to  the  property, 
i.  e.,  to  its  value  for  rental  and  sale.  Mere  consequential  injuries 
to  the  owners  arising  from  discomfort,  disturbance,  injury  to  business 
and  the  like,  remain,  as  they  were  before,  damna  absque  injurid,  parti- 
cular sacri6ces  which  society  has  the  right  to  inflict  for  the  public  good. 

Such  is  the  view  taken  by  the  Supreme  Court  of  the  United  States  in 
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applying  an  ideritioal  provision  of  the  Constitution  of  the  State  of  Illi- 
nois. We  quote  from  the  opinion :  '*  The  jury  were  instructed  that 
although  the  occupant  may  have  found  it  difficult  to  haul  coal  out 
of  this  lot,  that  did  not  weigh  upon  the  question  as  to  the  valne  of  the 
lot  in  the  market.  •  •  .  The  scope  of  the  charge  is  fairly  vindicated 
in  •  the  fallowing  extract :  *  The  real  question  is,  has  the  value  of 
the  property  to  sell  or  rent  been  diminished  by  the  construction  of  this 
viaduct  Y  It  may  be  that  it  cannot  longer  be  used  for  the  purposes  of  a 
coal  yard,  or  for  any  purpose  for  which  it  has  heretofore  been  used,  but 
that  would  not  be  material,  if  it  can  be  rented  or  sold  at  as  good  a  price 
for  other  purposes  —  except  that  if  the  proof  satisfies  you  that  any  of 
the  permanent  improvements  put  on  this  lot  for  the  particular  business 
carried  on  there,  have  been  impaired  in  value,  and  you  can  from 
the  proof  determine  how  much  these  improvements  are  damaged, 
the  plaintiff  would  be  entitled  to  recover  for  such  damage  to  the 
improvements,  etc.' "  The  Supreme  Court  fully  approves  this  charge, 
which  contains  much  more  of  similar  import.  Chicago  vs.  Taylor,  125 
U.  S.  161. 

Nothing  in  the  evidence  shows  that  the  building  on  this  lot  has  any 
exclusive  adaptation  to  the  particular  business  conducted  therein  ;  and, 
therefore,  this  element  does  not  figure  in  this  case. 

Guiding  ourselves  by  tlie  foregoing  principles,  we  must  disregard  all 
the  evidence  and  the  contentions  of  plaintifts  in  support  of  their  claim 
for  damages  except  those  which  go  to  show  a  diminution  in  the  market 
value  of  plaintiffs'  property,  viz  :  the  right  of  occupancy  during  the  un- 
expired term  of  his  lease  and  his  building. 

We  have  carefully  read  the  evidence  and  fail  to  find  any  which  would 
enable  a  jury  or  the  court  to  determine  any  diminution  in  the  market 
value  of  plaintiffs'  property  or  to  fix  any  amount  therefor.  A  great 
portion  of  it  is  devoted  to  elements  of  damage  which  are  not  recover- 
able. The  statements  of  witnesses  on  the  real  <iuestion  of  damage  to 
valne  are  vague,  uncertain  and  equivocal,  furnishing  no  basis  for  any 
estimate  whatever.  Tiie  jury  have  evidently  coTisidered  matters  of 
damage,  for  which  defendant  is  not  liable.  In  fact,  the  whole  case  has 
been  conducted  on  a  false  theory.  It  may  be  that  plaintiffs'  property 
has  been  damaged  within  the  meaning  of  the  Constitution,  but,  if  so, 
the  fact  and  amount  of  such  damage  are  not  establislied  by  any  evi- 
dence w^hich  would  support  any  judgment  whatever.  Out  of  abundant 
caution,  however,  we  shall  make  the  judgment  one  of  non-suit  as  to  the 
damages. 
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There  is  no  foundation  for  tlie  injunction  or  the  relief  songlit  in  that 
suit. 

It  ifi,  tlieretbre,  acyudged  and  dec^reed  that  the  judgment  appealed 
from  be  annulled^  avoided  and  reversed  j  and  proceeding  t^  render  such 
judgment  as  Hhould  have  been  rendered,  it  is  now  adjudged  and  decreed 
that  the  demand  of  plaintiffs  in  the  injunction  suit  be  rejected,  and  that 
his  demand  for  damages  be  dismissed  as  in  case  of  non-suit,  plaintiffs  to 
pay  cost«  in  both  courts. 


Xo.  i>r>0. 
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1-^Li???  Si.\f()N  Lkvv,  Jr.,  vs.  Jo^seph  C.  Bkaslev. 
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WlnT«'    Riiit    iH  broiiglit  cm  an  ajwu  nccmiut,  seciiriMl  liy  a  oullatoi-al  act  of   iiioi-t^age,  aod 

notes  tlipreto  atrarh6«l.  wliirli   wit*'   (liscoiiutpil  anil  tlie  pror'eeds  thert'of  placed  to  thi« 

credit  of  the  maker  and  demand  ih  made  for  the  reco«rnition  and  enforcement  of  Iheniort- 

j(a)£e,  the  plaintiff  is  entitled  to  recover  fnmi  the  defendant,  the  additional  smn  of  flveprr 

cent  on  the  amonnt  of  the  nioi-t.ira.jre  notes;  as  attorney'M  feen.  wh-n  Hanie  is  Htipulated  in 

the  act. 

APPEAL  from  the  First  District  Court,  Parisli  of  Caddo. 
Taylor,  J. 


Land  d-  Land  for  Plaintiff  and  Appellee: 

A  factor  who  has  complied  with  hi.s  contract  is  entitled  to  coiiiniistiions  on  all  cottiiii  jmHii 
ised  to  be  shipped  to  him.    24  Ann.  159  ;  30  Ann.  503. 

Attorney  fees  stipulated  in  an  act  of  mort^a^e  arc  duo  when  the  mortgaj^or  is  bound  to 
employ  counsel  to  collect  his  claim.    36  Ami.  65  ;  39  Ann.  397. 

No  separate  verdict  or  Judpmeut  was  necessary  on  defendant's  claim  for  damages  foraa 
alleged  violation  of  the  contract  sued  on  and  for  the  alleged  wrongful  suing  out  of  the 
sequestration  in  this  suit,  and  it  waa  defendant's  duty  to  ask  for  a  special  finding  before 
the  venlict  was  recorded.  4  L.  40 ;  17  L.  IW:  6  Ann.  222;  10  Ann.  53:  20  Ann.  455;  »{ 
Ann.  570. 

If  the  reconventional  demand  was  overlooked,  the  Supreme  Court  will  con-e<*t  ihe  over- 
sight, without  remanding  the  case.     ]0  Ann.  494. 


Alexander  tC-  Blanchard  for  Defendant  and  Appellant : 

A  charge  of  int4»rest  exceeding  eight  per  cent  is  usurious,  and  under  the  RevisiMl  Statutes. 
Section  1884,  the  entire  interest  is  forfeited,  and  not  simply  that  in  exces-»of  the  legal 
rate.     15  Ann.  537 :  16  Ann.  231):  23  .\nn.  249 :  34  Ann.  893. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.     This  is  a  suit  upon  an  account  current  for  plantation 
supplies  furnished  tlie  defendant  by  the  plaintiff  during  the  year  1888. 
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aud  amounting  to  sonietliing  more  than  $10,000;  and  for  tlio  recognition 
and  enforcement  of  a  contract  of  pledge  on  defendant's  crop,  and  a 
mortgage  wliich  had  been  executed  and  delivered  to  the  plaintiff  as  col- 
lat4»ral  security  for  siiid  account. 

The  plaintiff  further  avers  that  the  defendant  failed  and  refused  to 
deliver  his  cotton  as  he  had  contracted  to  do,  notwithstanding  he  was 
formally  put  in  default  by  a  timely  demand  of  him  so  to  do,  and  that, 
for  that  reason,  he  is  entitled  to  recover  of  him  commission  of  $1  per 
bale  on  the  total  number  of  four  hundred  bales  which  defendant  pro- 
duced, or  $4(K).  He  also  demands  judgment  for  amount  of  five  per 
cent  on  $8000,  as  attorneys'  fees,  which  are  stipulated  in  to  the  act  of 
mortgage. 

On  appropriate  averments  plaintiff  obtained  the  sequestration  of  de- 
fendant's crops. 

The  defendant's  answer  is  a  general  denial  coupled  with  the  averment 
that,  contrary  to  a  special  agreement  made  with  the  plaintiff,  and  ad- 
verse to  his  legal  rights,  the  plaintiff  charged  him  prices  far  in  excess  of 
the  market  value  of  the  articles  purchased,  and  that  these  overcharges 
aggregate  $1600. 

That,  notwithstanding  the  exorbitant  discount  charged  and  deducted 
from  the  amount  of  the  proceeds  of  the  notes  which  were  placed  to  his 
credit,  the  plaintiff  demanded  and  deducted  an  additional  ten  per  cent, 
as  interest,  and  that  said  overcharge  aggregates  $1060.  He  claims  credit 
for  these  sums  amounting  to  $2660. 

He  further  claims  that  he  failed  and  refused  to  advance  to  him  money 
to  enable  him  to  cultivate  a  portion  of  his  land,  of  about  ninety  acres, 
which  he  had  planted,  and  that  on  that  account  he  wjis  compelled  to 
abandon  its  cultivation,  and  a  loss  was  entailed  upon  him  of  $2(K) 
thereby. 

Finally,  he  set*  up  a  proffered  settlement  and  an  adjustment  of  the 
differences  existing  between  himself  and  plaintiff,  and  its  declination 
by  the  plaintiff,  and  the  subsequent  wanton,  useless  and  illegal  seizure 
of  his  property.  He  specially  avers  that  the  act  of  the  plaintiff'  in  suing 
out  the  writ  of  sequestration  was  malicious,  and  wantonly  and  wilfully 
done,  in  order  to  injure  him  and  break  down  his  credit,  and  thereby  he 
has  been  damaged  and  injured  in  the  sum  of  $2(K)0.  The  aggregate 
amount  of  his  demands  is  $6660. 

The  case  was  tried  by  a  jury  and  they  found  a  verdict  in  favor  of  the 
plaintiff  for  the  entire  amount  of  his  account,  and  the  further  sum  of 
$150  on  account  of  commissions  on  the  sale  of  cotton  not  delivered  ac- 
cording to  contract.     They  deducted  the  sum  of  $25J)  88  on  the  score 
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of  excessive  interest,  and  $45  as  tlie  amount  of  excessive,  or  over- 
charges on  sales  of  merchandize.  The  net  amount  for  which  there  was 
verdict  and  judgment  is  $10,134  9G,  with  legal  interest  from  judicial 
demand,  on  $2429  84,  and  eight  per  cent  interest  on  $8000,  in  pursuance 
of  the  terms  of  the  act  of  mortgage;  and  it  also  recognizes  tlie*raort- 
gage  and  privilege  as  claimed. 

From  a  judgment  based  on  this  verdict  the  plaintiff  prosecutes  a 
devolutive  appeal,  without  having  previously  applied  for  a  new  tri^, 
and  in  this  court  has  assigned  no  error  on  which  he  relies ;  but  in  the 
brief  of  his  counsel,  reliance  is  placed  upon  the  proof  of  most  all  of 
his  demands,  and  he  claims  an  increase  of  credit. 

We  have  examined  the  evidence  and  noted  the  points  of  objection 
urged  by  defendant's  counsel.  There  may  have  been  some  honest  differ- 
ences between  the  plaintiff  and  defendant,  as  to  the  exact  nature  of 
their  riglits,  but  in  the  light  of  tlie  record,  all  of  them  seem  to  have  en- 
tirely disappeared ;  for  the  verdict  of  tlie  jury  appears  tx)  conform  to 
the  facts  proven  on  the  trial,  and  evinces  a  clear  understanding  of  the 
case.  , 

In  tlus  court,  plaintiff's  counsel  filed  an  answer  to  the  appeal  and  de- 
mands an  increase  of  the  judgment  in  his  favor.  Tile  only  item  de- 
serving of  our  attention  is  that  of  five  per  cent  on  the  amount  of  $8000 
collateral  moi-tgage,  amounting  to  $400. 

There  is  a  stipulation  in  the  act  of  mortgage  that  the  mortgagor  shall 
pay  live  per  cent  attorney's  fees  "an  the  event  of  suit  for  the  collection 
of  said  notes"  for  $6500  and  $1500.  This  is  a  suit  on  the  account, 
which  is  secured  by  the  pledge  of  these  notes  as  collateral  security,  and 
the  recognition  and  enforcement  of  the  mortgage  is  demanded  and  the 
verdict  and  judgment  awards  his  demand. 

In  Mullen  vs.  His  Creditors,  39  Aiin.  398,  we  said,  "  this  court  has  de- 
cided that  attorney's  fees  in  similar  cases  form  part  of  the  capital.  So 
that,  when  the  face  amount  of  the  note  only  is  paid,  it  cannot  be  said 
that  the  claim  is  satisfied.  The  fees  of  the  attorney  remaining  unpaid 
have  to  be  satisfied  out  of  the  proceeds."  Zimmerman  vs.  Langles,  36 
Ann.  65. 

We  think  plaintiff  is  entitled  to  recover  thii  amount  of  five  per  cent 
on  $8000,  as  the  amount  of  attorney's  fees  stipulated  in  the  mortgage. 
It  is,  therefore,  ordered  and  decreed  that  the  amount  of  judgment  be  in- 
creased by  the  sum  of  $400,  and  as  thus  amended  the  same  be  affirmed 
with  all  costs  taxed  defendant  and  appellant. 
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No.  248.  *  ;«■ 

Henrietta  Steinhardt  vs.  E.  J.  Leman. 

Th*"  voluntur3-  alMindonmout  of  an  attachment  rendern  the  attaching  rreditor  and  8aret3- 
reaponnible  for  damages  for  the  wi-ongful  8Uoing  out  of  the  nuit.  But  only  Huch  damagen 
can  be  recoverod  aa  have  been  actually  suatained  wlien  the  attaching  creditor  acted  with- 
out malice  and  npou  proabable  canae  baaed  upon  reaaonalile  groundn. 

The  intent  to  defraud  can  only  l>e  shown  by  the  acta  of  the  debtor  upon  which  the 
creditor  must  base  his  belief.  The  creditor  may  be  miataken  in  his  belief,  but  if  the  acta 
of  the  debtor  are  anch  aa«to  jastify  that  belief,  the  debtor,  and  not  the  creditor,  ia 
in  default. 

Any  other  construction  of  the  law  would  open  the  door  for  the  writ  of  attachment  to  Ite  used 
as  a  means  of  protitable  speculation  and  the  extinguishment  of  a  debt  in  danuigea. 
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Land  <&  Land  and  Wise  &  Herndon  for  Plaintiff  and  Appellant: 

1 .  If  a  plaintiff  in  attachment  voluntarily  abandons  it,  he  renders  himself  and  his  surety  re- 
sponsible in  damages;  and  if  it  bo  set  aside  by  onler  of  court,  it  is  prima  ftuie  evidence 
that  it  was  wrongfully  Issued,  and  that  damage  to  some  extent  has  been  sustained.  The 
probability  and  Justice  of  the  demand  may  be  pleaded  and  given  in  evidence  in  mitigation 
or  jnatiftcatlon  of  a  claim  for  vindictive  damages.    3  L.  103,  291 ;  2  R.  313 ;  11  Ann.  302. 

2.  It  is  the  disposal  of  his  property  by  the  debtor  with  the  intent  to  defraud,  that  gives 
a  T\g^i  to  the  writ  of  attachment,  and  that  intent  must  be  clearly  proved.  24  Ann.  69 ; 
35  Ann.  339,  624. 

3.  Where  an  attachment  is  dissolved  by  judgment,  in  a  suit  for  damages  for  the  illegal 
suing  out  of  the  same,  the  fact  of  the  dissolution  of  the  attachment  is  a  finality.  34  Ann. 
341.  The  same  rule  governs  where  the  plaintiff  voluntarily  abandons  his  attachment 
which  is  a  voluntary  dissolution  of  the  same. 

4.  On  the  dissolution  of  an  attachment  issued  on  the  ground  that  the  debtor  was  about 
to  dispose  of  his  property  with  intent  to  defraud  his  creditors,  when  the  attaching 
creditor  act«d  without  malice  and  solely  under  the  adHce  of  an  experienced  attorney,  the 
defendant  shall  recover  the  damages  actually  sustained,  and  no  more.  Damages  actually 
sustained  comprise  not  only  pecuniary  loss  and  actual  expense  incurred,  such  as  costs  and 
counsel  fees,  but  also  the  mortification,  annoyance  and  vexation  caused  to  defendant  by 
attachment.    33  Ann.  6 ;  34  Ann.  341 ;  38  Ann.  351. 

5.  Plaintiff's  purpose  and  motives  in  selling  her  property  were  thoroughly  honest ;  her  action 
was  open  and  above  boai'd ;  communicated  to  all  interested  and  to  the  defendant  himself. 
The  attachment  was  sued  out  on  the  ground  of  fraud  and  voluntarily  abandoned.  After- 
wards, plaintiff  sold  out  her  property,  paid  nearly  all  her  debts,  including  that  of  defend- 
ant. Plaintiff  is  thoroughly  solvent.  Under  these  circumstances  the  action  of  defendant 
in  suing  out  the  attachment  was  insulting  and  aggravating  in  the  extreme,  and  well  cal- 
culated to  wound  and  incense  her,  and  to  cast  imputations  upon  her  character  as  an  honest 
woman.    38  Ann.  351. 

0»  Street  mroors  of  the  bad  character  and  financial  reputation  of  the  agent,  are  inadmissible 
in  a  suit  by  his  principal  for  damagea  for  an  illegal  attac;hment.  Besides  it  ia  hearsay.  6 
X.  8.  591. 

7.  Where  the  Supreme  Court  entertains  no  doubt  upon  the  evidence,  which  Is  sufficient  to  do 
Justice  between  the  parties,  the  case  will  not  be  remandeii,  but  be  decided  in  direct  oppoai. 
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tion  to  the  verdict  of   the   jury.    1   H.   D.,   p.  92.    Xo.  3;    otherwise  the  case  will  be 
remanded.    lb.  No.  4. 


Alexander  (fe  Blanchurd  and  Bell  d'  Randolph   for  Defendant  and 
Appellee : 

1.  In  the  asaeBsment  of  daraafcoR  for  a  wroni^fnl  attachment,  the  rule  is  that  the  plaintiff  in 
entitled  to  recover  X)nly  the  actual  damai^es  sustained  and  no  more,  unless  in  a  caae  where 
the  attach raent  was  utterly  unfoundcMl  and  malicious.  13  Ann.  22;  15  Ann.  16;  33  Ann.  fl : 
34  Ann.  341 ;  35  Ann.  348,  518;  39  Ann.  132;  17  Ami.  182,  47^. 

2.  The  question  of  probable  cause  dei>ends  upon  the  party's  honest  bcdief.  based  upon  n-a- 
sonable  (grounds. 

In  this  case  the  plaintiff  waa  without  credit;  owed  lar^e  debts;  vcim  losing?  money 
in  the  hotel  business;  had  been  sued  in  the  justice  court  upon  small  bills,  including  a  gas 
bill;  was  confesse<lly  unable  to  pay  indebtedness  without  selling  fumituie,  the  only 
property  owned  by  her;  was  negotiating  the  sale  of  it  and  did  selVit  and  leave  the  State 
immediately  thereafter.  The  attaching  creditor  had  re])eatedly  demanded  payment 
of  a  small  bill  of  $59,  and  had  been  put  off  from  time  to  time  by  promises  which 
were  never  fuKllled.  Finally  the  debtor  agreed  to  return  some  wine  in  payment  of 
the  bill  aud  refused  to  deliver  when  calhul  on  for  it,  telling  the  creditor's  clerk  that 
she  waa  about  to  sell  out  and  that  it  was  none  of  his  business  how  he  could  get  his  money. 
The  creditor  then  attached  two  barrels  of  wine,  but  within  n  few  minutes  thereafler 
voluntarily  released  it  and  dismissed  the  attat^hment  at  his  costs. 

No  malice  is  shown,  and  the  evidence  establichos  abundant  probable  cause  and  reasonable 
grounds  for  suing  out  the  attachment. 

3.  Even  if  the  lower  Judge  charged  impropt*rly,  yet  if  the  evidence  would  not  have  author- 
ized a  different  veitlict,  it  will  be  iipheld  and  the  case  will  not  be  remandi*d.  5  Ann.  43 :  7 
Ann.  678;  10  Ann.  150;  21  Ann.  330. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff,  by  her  agent,  S.  Cohn,  leased  the 
Phoenix  Hotel  in  the  City  of  Shreveport.  The  power  of  attorney  from 
Mrs.  Steinhardt  to  Colin  is  a  general  mandate  to  do  and  perform 
all  things  of  a  business  nature  in  her  name  and  behalf  aud  for  her 
benefit.  The  acts  of  Colin  in  almost  everj-  conceivable  business  rela- 
tion were  her  acts  under  the  mandate.     He  managed  the  Ph<enix  Hotel. 

The  defendant,  a  creditor  of  the  plaintiff  for  the  sum  of  $59  92,  sued 
out  a  writ  of  attachment  against  plaintiff's  property,  alleging  as 
the  reason  therefor  that  she  *Mias  disposed  of  or  is  about  to  dispose  of 
her  property  rights  and  credits,  or  some  part  thereof,  with  intent  to  de- 
Iraud  her  creditors  or  give  an  unfair  preference  to  some  of  them." 

Uiider  the  writ  the  constable  seized  at  the  PlKvnix  Hotel  two  caj<iks  of 
wine.  When  the  property  seized  was  taken  to  the  magistrate's  office  he 
was  informed  that  the  attachment  had  been  dismissed.  The  attaching 
creditor  thus  voluntarily  abandoned  the  attachment. 
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The  plaintift'  in  tliis  sujit  brought  this  action  against  the  de^ndant, 
Lenmn^  for  the  wrongful  suing  out  of  the  writ  of  attachment;  claims 
damages  in  the  amount  of  $5000  for  the  illegal,  malicious  and  wrongful 
atta^'hmeut  of  her  property  ;  $1000  damages  to  her  business  reputation  ; 
$1000  damages  for  the  mortification,  annoyance  and  vexation  the  attach 
ment  of  her  property  caused  her,  and  {^3000  as  punitive  damages. 

Defendant,  in  his  answer,  admits  the  suing  out  of  the  writ  of  attach- 
ment and  its  voluntary  abandonment.  He  also  avers  that  plaintiff  was 
indebted  to  him  in  the  amount  sued  for  in  the  attachment  suit;  that 
repeated  demands  had  been  made  for  its  payment ;  that  plaintiff  had 
promised  to  deliver  some  wijie  to  pay  said  amount,  and  afterwards 
refused  to  do  so,  and  tliat  she  was  about  to  sell  her  lease  of  the  Phoenix 
Hotel  and  the  property  contiiined  therein,  which  constituted  all  the 
property  she  possessed  or  owned  in  Caddo  parish. 

The  case  was  tried  before  a  jury  and  there  was  a  verdict  in  favor 
of  the  defendant  and  a  judgment  rendered  thereon,  from  which 
the  plaintiff  has  appealed. 

Two  of  the  witnesses  stated  tlmt  they  had  heard  reports  about 
the  time  of  tlie  attachment,  that  there  was  a  cloud  upon  the  character 
and  reputation  of  plaintiff's  agent  before  he  came  to  Shreveport. 

Ojection  was  made,  and  overruled,  to  tlie  introduction  of  this  evidence 
on  the  ground  that  it  was  hearsay  and  inadmissible.  The  objection 
should  have  been  sustained  and  the  evidence  rejected.  But  as  the 
record  contains  sufficient  evidence  of  the  facts  upon  which  the  attach- 
ment issued,  it  will  be  unnecessary  to  remand  the  case. 

Plaintiff's  counsel  also  excepted  to  the  following  charge  of  the  court 

1.  ''And  if  you  find  from  the  evidence  that  the  plaintiff  in  attachment 
voluntarily  dismissed  it  witliout  any  explanation,  that  is  sufficient  evi- 
dence that  it  was  wrongfully  sued  out,  but  if  the  act  of  dismissal 
has  been  explained,  or  reasons  given  for  its  dismissal,  you  will  deter- 
mine from  all  the  facts  whether  it  was  dismissed  because  wrongtully  ob- 
tained or  for  reasons  consistent  with  the  legality  of  it«  issue." 

2.  "  Mere  belief  of  the  fact  without  inquiry  and  grounds  of  belief  do 
not  amount  to  probable  cause,  but  belief  grounded  on  investigation  and 
fact  do  amount  to  provable  cause,  whatever  may  be  the  truth." 

3.  "Now  if  you  find  that  the  attachment  was  sued  out  maliciously 
and  without  probable  cause,  you  will  give  compensation  to  the  plaintiff 
for  her  wounded  feelings,  vexation  and  harassment  Jind  injuries  to  her 
reputation." 

We  do  not  think  there  is  any  legal  objection  to  the  cluirge.  Taken  in 
its  entirety  it  is  impartial.    There  was  notliing  in  it  to  influence  the  jury 
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in  fav«i*  ot  the  defendant.  Tlie  evidence  would  not  have  authorized  a 
different  verdict. 

The  attaching  creditor,  Lenian,  voluntarily  abandoned  the  attach- 
ment, and  thus  rendered  himself  and  surety  responsible  for  damages  for 
the  wrongful  suing  out  of  the  writ.     3  L.  103  j  2  R.  318. 

The  defendant  in  the  attachment  suit,  however,  can  only  recover  such 
damages  as  have  been  actually  sustained,  when  the  attaching  creditor 
acted  without  malice  and  upon  probable  cause  based  upon  reasonable 
grounds.     13  Ann.  22;  33  Ann.  6;  15  Ann.  16. 

The  record  establishes  the  following  facts :  The  Plujenix  Hotel, 
as  managed  by  the  i)laintift',  sustained  losses.  Plaintiff,  or,  which  is  the 
same  thing,  S.  Colin,  her  manager  and  agent,  had  no  financial  standing 
or  credit  in  the  City  of  Shreveport.  It  was  difficult  for  the  plaintiff  to 
procure  the  necessary  supplies  for  the  hot«l.  The  hotel  owed  some 
$3(X)0,  without  means  to  pay  this  amount.  It  is  evident  that  his 
financial  standing  and  credit  were  not  affected  by  the  attachment. 
Creditors  who  had  trusted  him  before  still  continued  to  do  so.  The  wit- 
nesses, with  practical  unanimity,  state  that  his  credit  was  not  affected 
by  the  attachment.  It  was  not  good  before  the  attachment,  and  it 
remained  in  the  same  condition  thereafter.  She  is,  therefore,  not 
entitled  to  damages  for  injury  to  her  business  reputation  and  credit. 

The  attached  property  was  only  in  the  custody  of  the  office  for  a  short 
time.  No  furniture  was  removed  from  the  house,  and  there  does 
seem  to  have  been  any  harshness  in  the  service  of  the  writ.  The  two 
casks  of  wine  were  quietly  seized,  and  quietly,  as  requested  by  Cohn, 
the  agent,  taken  out  the  back  way  purposely  to  prevent  notice  and  to 
avoid  vexation. 

It  is  difficult  to  estimat;e  damage  for  the  wounding  of  one's  feelings, 
and  there  is  not  sufficient  evidence  in  the  record  upon  which  to  make  an 
estimate  of  the  mortification  caused  by  the  attachment  to  the  plaintiff, 
and,  therefore,  the  claim  of  $1000  for  this  is  rejected. 

The  plaintiff  is  entitled  to  relief  if  the  writ  was  sued  out  maliciously 
and  without  probable  cause. 

The  lease  of  the  Pha»nix  Hotel  was  offered  for  siile  with  the  furnitun? 
contained  therein. 

There  is  no  doubt  but  some  of  the  creditors  of  the  hotel  had  been  told 
by  Colin  that  he  intended  to  sell  for  the  purpose  of  paying  debts 
contracted  in  Shreveport.  Tlie  hotel  lease  was  sold,  and  these  debts, 
with  the  exception  of  a  small  amount,  paid.  Leman,  the  attaching 
creditor,  was  paid.  At  the  time  of  the  attachment,  negotiations  were  in 
progress  for  the  sale  of  the  lease  and  furniture.    It  does  not  appear 
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tliat  Leman  bad  been  informed  of  tbe  intended  sale  for  tbo  purpose  of 
paying  plaintiff's  debts  in  tbe  City  of  Sbreveport.  On  tbe  contrary, 
plaintiff's  conduct,  by  ber  agent  and  manager,  towards  Leman,  tbe  at- 
taching creditor,  was  sucb  as  to  lead  biui  to  believe  tbat  bis  debt  would 
not  be  paid. 

Leman's  bill  bad  repeatedly  been  presented  for  pa3'ment,  and  as  often 
postponed.  On  tbe  18tb  of  May,  1889,  when  last  presented,  Cobn,  tbe 
agent,  promised  be  would  give  him  some  wine  in  paymeut  of  tbe  bill. 
It  was  agreed  to  take  tbe  claret,  but  when  called  for  on  tlie  same  day  it« 
delivery  was  refused,  and  tbe  clerk  of  Leman,  who  presented  tbe  bill, 
was  told  by  Colin  tbat  be  was  about  to  sell  out,  and  tbat  Leman  could 
not  get  tbe  wine.  He  was  tben  asked,  *'  What  about  tbe  money  t"  and 
answered,  '*  It  is  none  of  your  business." 

Tbe  intent  to  defraud  can  only  be  sbown  by  tbe  acts  of  tbe  debtor, 
upon  wbieb  tbe  creditor  must  base  bis  l)elief.  Tbe  intent  is  secret,  and 
it  is  only  to  be  ascertained  by  the  outward  acts  of  tbe  debtor. 

Tbe  creditor  may  be  mistaken  in  bis  belief,  but  if  tbe  acts  of  tbe 
debtor  are  sucb  as  to  justify  tbat  belief,  tbe  debtor,  and  not  tbe  creditor, 
is  at  fault. 

Any  other  construction  of  tbe  law  would  open  the  door  for  the  writ  of 
attiichment  to  be  used  as  a  means  of  profitable  speculation  and  the  ex- 
tinguishment of  a  debt  in  damages. 

Leman  had  not  been  informed  that  tbe  property  of  plaintiff  was  to  be 
sold  to  pay  his  debts.  His  debt  had  been  refused,  and  the  party  whom 
he  ha<l  sent  to  collect  it  rudely  repulsed,  the  agreement  to  settle  it  by 
giving  property  for  it  ignored,  and  the  clerk  of  Leman,  when  be  asked 
for  the  money,  told  it  was  none  of  his  business. 

What  other  remedy  had  the  creditor  but  to  resort  to  a  compulsory 
writ! 

The  attachment  not  having  been  sued  out  maliciously,  and  the  defend- 
ant having  good  grounds  upon  which  to  base  his  belief  for  the  reasons 
alleged  in  the  suit,  the  plaintiff  is  not  entitled  to  punitive  damages. 

Judgment  affirmed. 


No.  258. 
R.  T.  Cole,  Executou,  et  al.  vs.  The  City  of  Shreveport. 

A  foutrnct  duly  aathorized  by  law,  inadt«  by  au  iircorportited  town  or  city  for  nsefiil  improve- 
meuta,  and  doly  executed  by  the  contriu'tor,  will  be  enforce<l  af^aiust  the  city  a«  a  debt 
for  which  it  is  liable,  if  the  ineuus  of  )mynient  provided  in  the  contract  shonld  fail  through 
aubaequent  eventa,  not  due  to  tbe  lacheii  or  fault  of  tbe  contractor. 
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Coif.  Kxei-ntor  vh.  ('it v. 


1M*KAL  tVinii  tho  First  I )i. strict  Court,  Parish  of  Caddo. 
i      't\tylin\  J. 


Ah'j-ftmler  d   lilanvhnnl  tor  Plaintiff's  and  AppelliH-^: 

ir  the  ait  <»r  1H«9.  >\hirli  iiii]»«siMl  on  fi-oiit  pi-opriutorn  oiio-thinl  of  tin*  tout   of  Ktr»-i-t 
paviii;;.  whh  rcpojilcd.  whii-Ii  in  ctmcwlwl.  thou  the  rity  was  liabh«  for  fin*  wholt*  aiiiniiiit. 
■   It  is  no  i;roiiiid  of  complaint  on  itn  part  that,  by  the  c<»ntract,  it  >vaH  rflit*v<«d  of  on**-thirfl 
ol'  the  roHt  of  pavin;;.  wlieu  it  Hhould  have  paid  the  wholo. 

Th»'  proviHion  niailc  for  tin*  payment  of  the  debt,  at  the  time  it  wan  eoutracted.  vraM  fM- 
tirely  udeqiiat<>  and  in  intended  conformity  to  law.  That  it  ahould  sulwequently  havf 
failed.  throu»rh  the  common  error  of  both  partie».  doe8  not  cancel  the  del>t  itnelf. 
*•  Debt'H  contracted,  when  provided  for.  l*econie.  to  the  extent  <if  such  provigiou.  not  oul\ 
claima  againHt  the  provid<'d  fund,  but  actual  and  valid  debt«i  of  tht^  ciirporation."  33 
Ann.  300. 

The  charter  of  1k71.  authorized  the  council  to  inMue  fcn-ty-year  lKmd«.  The  power  that* 
conferred  was  diHcretionory  and  mandatory.  It  was  not  conferred  for  the  benefit  of  third 
))eriM)n8.  and  the  lanj2:mige  of  the  act  clearly  indicates  an  int4>nt  on  the  part  of  the  LegiitlM- 
ture  to  confer  a  dirtcreti«»uary  jiower.  Dillon  on  Manicipal  ( 'oi-porationH,  Sec.  62. 
Tnder  Act  10»  of  1869,  the  city  wa.«*  bound  for  two-thinlH  of  the  cont  of  paving,  because 
one  rtide  of  the  street  was  in  fnmt  of  its  proiM«rty.  the  river  banks  and  batture.  13 
Ann.  3 If). 

When  a  city  contract**  with  a  paver  that  he  shall  be  paid  a  jiortiou  of  the  price  by  the. 
proprietors  of  property  fr(Uitin>r  on  the  street,  and  these  )»roprietors  refuae  or  neglect  to 
pay.  the  city  is  bound  for  the  amount.     5  Ann.  29H,  ^<M. 

Because  the  contract  only  pmvided  for  the  payment  out  of  the  wharfage  dues,  and  ««iich 
dues  can  no  longer  lie  collected,  the  city  is  not  ab«<dved  from  all  other  means  of  )mynient. 
Kven  if  the  contractors  hail  expressly  agrt'cd  not  to  look  to  any  other  fund  for  payment, 
the  city  would  still  be  Iwnnd  to  pay  them.    12  Ann .  225. 

The  city  had  a  right  to  contract  for  the  paving  of  its  streets.  Such  a  contract  was  made 
with  plaintitfs.  Tmler  it  they  have  fumlshed  material,  expended  large  sums  of  mouey. 
and  done  the  work.  The  city  has  received  and  now  enjoys  the  benefit  of  their  Ia)M>r. 
material  and  mcuiey.  Bt^cause  the  city  can  no  longer  enforce  the  collection  of  a  wharf«g^ 
tax,  out  of  which,  under  the  contract,  plaintiffs  were  to  be  paid,  she  i»  not  thereby  n-- 
lieved  fi-om  puvnnent  of  the  debt  altogether.    96  U.  S.  Wl. 


A,  />.  Litml  for  Defendant  and  Appellant: 

The  cjuitract  suimI  on  was  made  on  May  4,  1871,  pursuant  U»  provisions  of  Act  lOfl  of  "nsCO. 
H  special  hwal  assessment  law,  which  was  repealed  by  adoption  of  city  charier  on  the  27th 
of  April.  1S71.    27  Ann.  636.  • 

Sai«l  contract  was  violative  of  sjiid  charter,  which  prohibite4l  credit  c<uitr»ct«  for  street 
improvements,  and  the  ple<lge  or  alienation  of  wharfage  dues  to  any  particular  crtMlltor. 
N4»  adequate  ])rovision  by  taxatitui  was  nuwle  for  debt  sued  for  as  ivquinnl  by  Sec.  244S  of 
Ke vised  Statutes  of  1^<7U.  hence  contract  is  not  valid.  If  the  pmvision  actually  maile  wa» 
lawful  but  insutlicient,  cnntriM't  is  valid  only  to  extent  of  such  provision.  33  Ann.  1179. 
A  pledge  of  wharfajre  dues,  or  the  slotting  apart  of  a  certahi  sum  from  general  re<*eipti*.  \» 
not  a  compliance  wi^Ji  the  law.    29  Ann.  873. 

Plaintiffs  who  .sue  on  a  i«»ntract  cannot  recover  on  a  fjuantttm  meruit.  lAMpie's  Digest,  p. 
33S.  No.  11. 
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«.    The  iiete-HHary  or  un«*fiil  untiiiH'  of  thv  expemlituri'  tojild  not  (liHiii'iiAf  t'nmi  the  iluty  of 
provi(liiij(  acconliu)!  to  law.    31  Ami.  181. 


Tlie  o))iiiio]i  of  tlio  i.\n\vi  was  delivered  by 

I'ociiK,  J.  Pluiiititts  seek  to  recover  jndgiiietit  iigaiiist  tiie  City  of 
Shreveport  in  the  siiiii  of  $47,t)06  81,  ns  the  unpaid  bahmce  on  a 
etintract  between  them  and  tlie  eily  for  gradiiif^  and  inaoadainizing 
a  portion  of  one  of  the  principal  streets  of  the  city. 

From  a  judgment  in  ♦ivor  of  the  phiintiffs  the  present  appeal  hatf 
been  taken  by  defendant. 

'J'he  record  discloses  the  following  facts  and  proceedings,  which  are 
not  contested  or  disputed : 

The  contracr  was  executed  between  plain titTs  and  the  competent  city 
authorities  on  the  4th  of  March,  1871,  and  it  ])urported  to  provide 
for  payment  thereof  with  reference  to  Act  109  of  1S69,  wliich  required 
that  in  such  c<»n tracts  the  proprietors  of  real  estate*  fronting  on  the 
street  to  be  paved  should  pa^-  two-thirds  of  the  entire  cost  of  the 
improvement  contracted  for,  and  that  the  city  should  pay  one- third  of 
the  same. 

For  the  payment  of  the  proportion  due  by  the  city,  the  contract 
stipulated  that  plaintiffs  should  receive  all  wharfage  dues  collected 
by  the  city  from  steamboats  and  other  craft  landing  in  front  of  that 
street,  which  was  used  as  a  wharf  or  landing  during  high  water,  up  Uy 
tlie  amonnt  necessary  to  extinguish  the  city's  share  of  the  indebtedness 
thus  contracted  for. 

The  work  was  in  due  <'ourse  completed  by  the  contractors,  at  a  cost  of 
$98,192  49,  which  amonnt,  by  collections  nuide  from  the  abutting  pro- 
prietors and  from  wharfage  dues  and  other  sources,  has  l)een  reduced  to 
the  balance  herein  sued  for. 

It  happened  that,  pending  the  negotiations  for  the  contract,  a  new 
charter  was  enacted  l»y  the  l^egislature  for  the  City  of  Shr«'veport,  the 
jict  being  signed  by  the  (fovernor  on  April  27,  1871. 

Contending  thut  the  provisions  of  Act  lOi)  of  187!),  under  which 
the  owners  of  abutting  lots  were  held  for  two-thirds  of  the  cost  price  <if 
such  improvements,  had  been  abrogated  by  the  provisions  of  the  charter 
of  1871,  which  had  taken  «»flect,  at  the  date  of  the  execution  of  the  con- 
tnict,  on  the  4th  of  May,  1871,  two  of  the  abutting  proprietors  resisted 
the  claim  made  for  their  respective  shares  in  the  payment  of  the  work, 
and  a  litigation  ensued,  which  resulted  in  their  favor  in  this  court  in  the 
case  of  Shreveport  vs.  Maples  &  Stubbs,  '^7  Ann.  036.  It  was  therein 
ilecided  that  the  provisions  of  the  Act  of  18H9,  lu'ieinabove  referred  to, 
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had  become  iuoper<ative  when  the  contract  was  entered  into,  and  the 
two  owners  in  question  were  released  from  any  obligation  thereunder. 

The  contributions  exacted  from  all  the  other  proprietors  were  paid, 
and  the  proceeds  paid  over  to  the  contractors. 

It  happened  later  on  that  the  owners  of  steamboats  landing  in 
front  of  the  city  also  resisted  the  latter's  claims  for  wharfage^  and  by  a 
decision  of  this  court,  rendered  in  the  case  of  Shreveport  vs.  Coast 
Line,  37  Ann.  5fi2,  which  had  been  preceded  in  the  same  sense  by  a  deci- 
Hion  of  the  Federal  Court,  their  contention  wm  maintained,  and  in  con- 
sequence no  wharfage  dues  have  been  collected  since  December,  1878. 

It  thus  hapi)ens  tliat  under  the  effect  of  judicial  interpretation,  the  two 
sources  of  revenue  from  wliicli  plaintiffs^  claim  was  to  be  liquidated 
have  been  paralyzed  and  destroyed,  hence  their  contention  that  the  city 
is  liable,  under  the  contract,  for  the  remaining  and  unpaid  balance. 

The  defence  is  substantially  as  follows : 

1.  The  contract  was  made  under  the  provisions  of  Act  109  of  1869, 
which  had  been  repealed  by  the  charte]»of  1871,  in  force  at-  the  date  of 
the  contract. 

2.  The  ordinance  which  authorized  the  contract  did  not  provide  the 
means  of  paying  for  it,  and  was  a  nullity  under  Section  2448  Revised 
Statutes  of  1870. 

3.  The  application  of  the  proceeds  of  wharfage  dues  to  the  payment 
of  the  city^s  share  in  the  cost  of  the  work,  was  forbidden  by  the  charter 
of  1871  then  in  force. 

I. 

It  is  error  Ui  say  that  the  only  authority  for  the  contract  was  Act  1<)9 
of  1869. 

The  corporate  powers  of  the  city  under  the  existing  charter  were  the 
only  legitimate  source  of  authority  in  the, premises. 

The  mode  of  payment  was  the  only  feature  of  the  contract  which 
rested  on  the  authority  of  Act  109  of  1869,  and  only  in  so  far  as  the 
liability  of  abutting  proprietors  was  concernQ,d. 

And  it  is  on  that  only  feature  of  the  contract  that  the  decision  of  the 
case  in  the  27th  Annual  did,  or  could  have,  any  bearing  or  effect. 

It  is  not  only  conceded  but  earnestly  contended  that  the  legality  of  the 
cjontract  must  be  tested  under  the  charter  of  1871.  Indeed  the  city 
must  have  existed  and  oi»erated  either  under  its  previous,  or  under  the 
new  born  charter. 

Now  Secticm  10  of  that  charter  fully  empowers  tlie  council  to  pa«*  all 
necessary  ordinances  **to  regulate  .uid  make  improvements  to  the 
streets,"  etc. 
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And  Section  17  provides:  *'That  the  city  council  may,  whenever  it 
shall  deem  it  to  the  public  interest,  by  ordinance,  provide  for  the  paving, 
opening  or  widenhig  of  any  street  or  streets  or  any  part  thereof  •  •  • 
the  cost  of  Vhich  shall  be  paid  by  the  city."     •     * 

We  may  here  state  that  it  was  under  the  provisions  of  this  section 
tliat  tlie  two  owners  refered  to  above  obtained  their  releiisefroin  liability 
under  the  Act  of  1869,  the  provisions  of  which  were  held  to  have  been 
abrogated  by  those  of  Section  17  of  the  charter  of  1871. 

The  proof  in  the  record 'is  conclusive  that  in  providing  the  mode  of 
payment  contemplated  by  the  Act  of  1869,  all  parties  to  the  contract, 
and  the  property  holders,  were  all  iu  good  faith  of  tlie  o;»iuion  that  the 
jict  was  yet  in  force,  and  all  but  two  i>roprietor8  voluntarily  acted  under 
it«  provisions.  In  wliat  respect  has  the  city  been  injured  by  tiiat  honest 
error  of  judgment!  It  is  surely  not  by  the  fact  that  the  contract  as 
thus  understood,  was  vastly  more  beneficial  to  her  than  the  contract 
which  the  new  charter  authorized,  and  under  which  she  alone  could  bind 
herself  for  the  entire  cost  of  the  needed  and  indispensable  improve- 
ments which  were  the  subject  of  the  contract.  \o  one  is  now  seeking 
any  relief  under  the  stipulations  of  the  contract  which  were  nullified  by 
the  abrogation  of  the  provisions  of  the  Act  of  1869,  and  we  conclude 
that  the  legality  of  the  contract  is  not  affected  by  that  feature  of  the 

controversv. 

II. 

The  statement  of  facts  in  the  beginning  of  the  opinion  shows  that  the 
ordinance  authorizing  plaintifiPs'  contract  did  provide  means  for  the  pay- 
ment of  the  principal  of  the  indebtedness  to  be  incurred  thereby,  as  re- 
quired by  the  provisions  of  Section  2448,  Revised  Statutes,  which  was 
the  only  restriction  to  the  full  power  to  contract  in  the  premises,  on  the 
part  of  the  city,  under  the  new  charter.  No  intei*est  was  stipulated  in 
the  contract,  and.  of  course,  none  was  provided  for. 

HuY  it  is  contended  that  section  17  of  the  charter  regulated  the  only 
legal  provision  which  could  be  made,  and  that  the  pledge  of  the  wharf 
dues  was  not  the  mode  directed  by  law. 

That  portion  of  the  section  reads :  >*  Providedy  that  whenever  the 
auK^nt  or  cost  of  paving  said  streets  •  •  »  exceeds  the  amount 
of  funds  in  the  city  treasury,  then  the  comnuMi  council  are  hereby 
authorized  and  empowered  to  issue  bonds  of  the  city,  running  forty 
years  «  •  ♦  x^i^  proceeds  of  which  shall  be  used  sulely  for  the 
purpose  for  which  they  were  issued." 

A  casual  glance  at  the  language  is  sufficient  to  an  impartial  mind 
to  see  that  the  mode  indicated  is  not  exclusive  or  imperative,  or,  iu  other 
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words,  the  proviso  is  not  a  ]iiuitation,  but  iuteuded  to  be,  and  is' 
ill  eft'ect,  ail  extension  of  the  powers  conferred  in  the  first  part  of  tL<* 
>»ection. 

Tlie  pnivisiou  thus  made  was  of  slow  and  tardy  execntioA,  and  umlei 
the  most  favorable  circunistancc^s,  it  must  have  been  elear  to  tlu' 
eontpictin^  parties  that  many  years  would  elapse  before  payment  fonld 
be  effecrted  in  full,  but  the  provision  was  nevertheless  made,  and 
the  city,  of  all  others,  could  not  complain  of  the  disadvantage  re,snlting 
therefrom  to  the  contractors. 

It  a|>i)ear8  to  us  too  plain  to  justify  ns  to  spend  tiuie  in  argniiient, 
for  the  purpose  of  showing  that  a  city  council  wliich  is  (uUhoriznl 
and  empowered  to  issue  bonds  for  a  certnin  purpose,  is  not  thereby  com- 
pelled to  issue  such  bonds,  and  that  it  may  meet  the  exigencies  of  thf 
case  by  some  other  mode,  or  by  the  use  of  some  other  available  n*- 
source,  provided  that  such  course  be  not  prohibited  by  some  other  lejjis- 
lative  restriction  or  limitation. 

III. 

The  conclusions  which  we  have  just  aiiuouuced  practically  auRwer 
the  city's  third  ground  of  defense,  for  we  know  of  no  law,  and  have 
been  referred  to  none,  which  inhibited  the  city  from  appropriating  wharf- 
age dues  to  meet  the  cost  of  an  improvement  which  was  iiit4?nded  at  the 
time  to  answer  all  the  purposes  of  a  wharf. 

As  it  has  been  shown  that  the  contract  was  legal,  and  that  the  menus 
provided  for  by  the  city  to  pay  for  the  costs  of  the  same  have  partially 
failed,  through  no  laches  or  fault  of  the  contractors — the  question  now 
presented  is  whether  the  city  can  in  consequence  be  held  directly  liable 
for  the  contract. 

The  contention  on  that  point  is  that  the  contractors  having  accepted 
the  proffered  wharfage  dues,  in  satisfaction  of  their  work,  they  must  be 
satisfied  with  the  pound  of  flesh  as  ''  denominated  in  the  bond,''  and 
that  they  have  no  recourse  against  the  city  outside  of  that  particular 
source  of  revenue. 

That  question  has  been  the  subject  of  judicial  investigation  in  several 
(*ourts  of  this  country,  including  our  own  State,  and  it  has  been  s^ved 
against  the  views  pressed  in  this  case  by  the*  city  attorney.  The  rule 
has  been  applied  t-o  cases  in  which  the  contract  expressly  and  in  terms 
stipulate<l  that  the  contractor  agreed  to  restrict  his  right  of  i>aymeut  to 
the  resources  or  revenues  provided  for  in  the  contract. 

But  that  difficulty  is  not  presented  in  the  case  now  under  discussion. 
The  contract  contnins  the  following  significant  clanst* : 
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"  Furtlierit  is  agreed  and  understood  that  the  true  intent  and  mean- 
ing of  the  above  promise  is  that  said  city  in  good  faith  guarantees  and 
warrants  tlie  payment  of  the  whole  and  entire  sum  due  to  said  contrac- 
tors for  all  the  work  done  in  accordance  with  this  agreement."     ♦     •     • 

Jurisprudence  has  settled  that  notwithstanding  a  stipulation  specially 
excluding  any  recourse  on  the  city,  a  contractor  who  had  done  useful 
works,  and  whose  payment  failed  by  reason  of  subsequent  events  which 
had  diverted  the  revenues  applied  to  his  claim,  could  recover  against  t}w  • 
eity  with  which  he  had  contracted. 

That  was  the  treatment  applied  by  the  Supreme  Court  of  the  United 
Suites  in  the  case  of  Hitchcock  vs.  Galveston,  96  U.  S.  341 . 

The  principle  which  underlies  our  conclusions  in  this  controvei-sy,  is 
so  well  and  clearly  expounded  by  that  exalted  tribunal,  that  we  are  in- 
duced to  make  the  following  extracts  from  their  decision : 

**  They,  plaintiffs,  are  not  sueing  upon  the  bonds,  and  it  is  not  neces- 
sary to  their  success  that  they  should  assert  the  validity  of  those  instru- 
nieuts.  It  is  enough  for  them  that  the  city  had  power  to  enter  into  a 
contract  for  the  improvement  of  the  sidewiilks;  that  such  a  contract 
was  made  with  them;  that  under  it  they  had  proceeded  to  furnish  ma- 
terials and  do  work,  as  well  as  assume  liabilities ;  that  the  city  has  re- 
ceived and  now  enjoys  the  benefit  of  what  they  have  done  and  furnished ; 
that  for  these  things  the  city  promised  to  pay  ;  and  that  after  having  re- 
ceived the  benefit  of  the  contract  the  city  has  broken  it.  It  matters  not 
that  the  promise  was  to  pay  in  a  manner  not  authorized  by  law.  If  pay- 
ments cannot  be  made  in  l>onds  because  their  issue  is  ultra  riretfy  it 
would  be  sanctioning  rank  injustice  to  hold  that  payment  need  not  be 
made  at  all.  Such  is  not  the  law.  The  contract  between  the  parties  is 
in  force,  so  far  as  it  is  lawful." 

[n  another  part  of  the  opinion  the  following  language  depicts  with 
precision  the  attitude  of  the  defendant  in  the  i)re.sent  case  : 

"  But  the  present  is  not  a  case  in  which  the  issiM?  of  bonds  was  pro- 
hibited by  any  statute.  At  most  the  issue  was  unauthorized.  At  most 
there  was  a  defect  of  power.  The  promist*  to  give  bonds  to  i)laintifis  in 
payment  of  what  they  undertook  to  do  was,  therefore,  at  farthest,  only 
f^ltra  rirea;  and  in  such  a  case,  though  specific  performance  of  an  en- 
^gement  to  do  a  thing,  transgressive  of  its  corporate  power  may  not  be 
♦*nforced,  the  corporation  can  be  held  liable  on  its  contract.  Having  re- 
«'eived  benefits  at  the  expense  of  the  other  contracting  party,  it  cannot 
object  that  it  was  not  empowered  to  perform  what  it  promised  in  re- 
turn, in  the  mode  in  which  it  promised  to  perform." 
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The  principle  lias  been  sanctioned  by  this  court  in  the  following  casen ; 
C'Ponan  vs.  Municipality,  5  Ann.  537;  Semel  vs.  Gould,  12  Ann.  225. 

In  the  latter  case  the  contracting  corporation  had  stipulated  that  the 
contractor  could  have  no  recourse  against  it  in  case  of  the  failure  of  the 
mode  of  payment  as  agreed  upon,  but  the  court  enforced  liability 
against  it  under  a  call  in  warranty. 

The  coui*t  as  at  present  composed  had  to  consider  the  principle  under 
discussion  in  the  case  of  Oubre  vs.  Donaldsonville,  TW  Ann.  390.  Ft  \va« 
there  said : 

"Debts  contracted,  when  provided  for,  become,  to  the  extent  of  sucli 
provision,  not  only  claims  agninst  the  provUUd  fund,  but  aHual  «m(! 
valid  d^hts  of  the  corporation,'''' 

•  «  «  »  *  •«»«« 

"Were  we  now  to  decide  that  tlie  corporate  authorities  and  th.>  credi- 
tors were  mistaken  in  their  honest  belief  that  the  particular  provision 
made  was  constitutional,  we  would  not,  on  that  account,  feel  justified 
in  holding  that  the  debt  of  the  town,  contracted  in  good  faith,  and,  to 
the  exte^it  of  the  provision,  in  intended  conformity  with  law,  was 
stricken  with  nullity.  Justice  would  require  that  an  honest  error, 
shared  by  both  parties,  should  not  operate  to  the  advantage  of  one  and 
the  destruction  of  the  other.  We  should  hold  that  the  corporation  trrw 
bound  to  supply  the  equivaUnt  of  the  provision  made  and  to  substitute  a 
constitutional  tnr  for  the  one  supposed  to  be,  hut  discovered  n4}t  to  be  con- 
stitutiomd,^^ 

The  foregoing  considerations  lead  us  to  the  conclusions  reached  by 
the  district  judge,  announced  in  an  elaborate  and  very  clear  and  able 
o])inion,  which  has  been  of  valuable  assistance  in  our  study  of  this  case. 

Judgifient  aflfinned. 
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No.  255. 

The  Statk  ex  Rel.  Woodruff  et  al.  vs.  E.  S.  Dortoh,  President 
Police  Jury  of  Bossier  Parish  et  al. 

1 .  In  the  alwence  of  spocial  statutory  aathoiization,  coiirtH  are  ■without  jurisdiction  ntionf 
materice  to  entertain  caaes  of  couteated  election. 

2.  The   foreg<»iiig   rule  appUen  as  well  to  elections   held  to  deionnine  the  location  of  » 
parish  seat  as  to  elections  of  officers. 

3.  No  statute  invests  the  courts  of  this  State  with  Jurisdiction  over  contested  elections 
to  detemiine  the  parish  seat. 
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Stute  ex  rel.  Woodruff  et  al.  vn.  Police  Jary  et  al. 

APPEAL  from  the  Second  District  Court,  Pariah  of  BosRier. 
Boone,  J. 


Aiejrander  <&  Blanchardy  Land  d:  Land  aud  Joannes  Smith  for  Plaintiff's 
and  Appeilants : 

1.  PlaintifiGs  baring  a  direct  pecuniary  iutorest  in  the  re«alt  of  the  electioD  held  Noveiober 
23,  1888,  relative  to  removal  of  parinh  aeat  of  BoHHier  pariith,  have  a  right  of  action.  ().  P. 
Art.  16. 

2.  Article  11  of  the  Constitution  of  1879  guarantees  adequate  remedy  in  the  courts  for 
all  legal  rights.  The  right  to  rote  and  to  have  elections  held  according  to  law  is  too 
precious  to  be  estimateil  in  dollara  and  cents,  and  such  right  entitles  the  citiseu  to 
a  remedy  in  the  courts  of  the  State.    35  Ann.  637. 

:{.  ^Vllile  none  but  a  candidate  can  contest  the  right  to  an  office,  and  while,  perhaps,  courts 
will  not  entertain  a  contest  for  office  unless  provided  for  by  statute,  these  iniles  do  not 
apply  to  local  elections  on  matters  of  local  concern,  involving  no  titJe  to  office,  such  as  a 
local  assessment  or  the  question  of  removal  of  a  courthouse.  12  Ann.  841 ;  32  Ann.  1013: 
Paine  on  Elections.  Sec.  949. 

4.  Allegations  that  in  a  certain  precinct  there  were  450  legal  votes  and  there  was  actually 
cast,  counted  and  returned  2820  ballots,  are  sufficiently  specific  to  throw  out  the  whole 
poll ;  McCrary  on  Elections,  Sec.  548. 

.*».  Time  for  flliug  suit  contesting  an  elei-tion  extended  t-o  thirty  days  after  .the  official 
proninlgation  of  the  result.    Act  Xo.  24,  1877. 


Watkintf  ct    Watkintt  and    Youny   &    Thateher  for    Defendants    and 
Appellees : 

The  Supreme  Court  is  without  Jurisdiction  ratione  waterict  where  the  petition  sets  Ibrth  no 
^  actual  pecuniary  interest  in  plaintiffs,  of  over  «2U00  in  the  matter  in  dispute.  Const. 
Amend..  Art.  81.  28  Ann.  673 ;  32  Ann.  1135 :  33  Ann.  110;  21  Ann.  743  ;  M  Ann.  834;  28 
Ann.  342. 

The  mere  allegation  that  plaintiffs  are  tax|>ayers  and  citizens,  is  not  sufficient  to  show  an  ap- 
pealable interest  in  the  suit.    27  Ann.  446 ;  1  Wood,  U.  S.  Circuit  Re)>orts.  124. 

Act  24  of  1877,  purporting  to  amend  and  re-enact  Section  1421  K.  S..  does  not  repeal  the  section 
in  tola,  but  the  prescription  of  ten  days  continued  in  the  original  section  remains 
applicable  to  all  contests  of  election  not  changed  to  thirty  days  by  the  amendment. 
12  Ann.  432,  C.  C. 

In  the  absence  of  statutory  anthoriKation,  the  courts  are  without  Jurisdiction  ratione  mat^n<f 
to  entertain  the  case  of  a  contested  election.  13  Ann.  80 :  25  Ann.  2X1H;  25  Ann.  267  :  2S 
Ann.  608:  31  Ann.  122;  10  Ann.  670. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Under  Section  5  of  Act  33  of  1888  (which  act  has  been 
fully  analyzed  and  interpreted  in  our  opinion  rendered  at  this  temi 
ill  the  case  of  Mobley  et  al.  vs.  Police  Jury)  an  election  was  held,  on  No- 
vember 23,  1888,  to  detennine  whether  the  town  of  Haughton  or 
tlie  town  of  Benton  should  become  tlie  parish  seat  of  Bossier  parish. 
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Section  6  of  tlie  act  provided  that  the  eoniiiiissiouers,  to  hold  such  election, 
Hhould  be  appointed  by  the  police  jury,  and  Khould  make  their  returns 
to  said  jury,  and  it  was  made  the  duty  of  the  said  jury  to  proclaim 
the  result  of  the  election  within  fivi^  days  after  holding  the  same,  aud  it 
was  also  made  the  duty  of  tlie  president  of  the  police  jury  to  declare 
the  place,  so  found  to  have  received  a  majority  of  votes,  to  be  the  par- 
ish seat  of  Bossier  parish. 

The  election  has  been  held ;  the  connnissioners  have  made  their 
returns  to  the  jjolice  jury,  aud  other  procet^lin^s  have  been  had,  cul- 
minating in  a  declaration  by  the  president  of  the  police  jury  that 
the  town  of  Haughton  has  received  a  nuijority  of  votes  and  is  the  parish 
seat. 

The  present  action  is  brought  by  a  numlx^r  of  citizens  and  taxpa^'ers 
residing  in  and  near  the  town  of  Benton,  who  aver  that  each  of 
them  hobls  property  which  will  be  increased  in  value  to  an  amount  ei- 
ceeding  $2000  in  case  the  parish  seat  be  established  at  said  town.  They 
allege  that  Benton  received  a  large  majority  of  the  votes  cast  at 
tlte  election ;  that  the  commissioners  of  elections  <at  certain  polling 
places  stuffed  the  ballot  boxes  and  made  false  and  fraudulent  returns; 
and  that,  upon  a  proper  purging  of  said  fraudulent  votes  and  returns, 
the  town  of  Benton  will  be  found  to  have  been  legally  chosen  as 
the  parish  seat  and  entitled  t<i  be  so  declared. 

Their  action  is  brought  against  the  town  of  Haughton  and  the  presi- 
dent and  members  of  the  police  jury,  and  they  pray  for  "judgment  de- 
(!reeing  that  the  town  of  Benton  received  a  nuyority  of  the  legal  vote^ 
<*a8t  at  said  election  on  Novei^nber  i23,  1888,  and  in  the  parish  seat 
of  Bossier  parish,  and  further  decreeing*  tliat  said  police  jury  proclaim 
the  result  of  said  election,  and  said  president  declare  the  town  of 
Benton  to  be  the  parish  seat  of  Bossier  parish,  pursuant  to  said  judg- 
ment; and  they  further  pray  that  the  court  examine  the  facts  and 
decide  them  according  to  the  law  and  equity  of  the  case;  and  for  gen- 
eral relief,  etc.'' 

We  have  quoted  this  prayer  in  ejctenso  for  the  p^irpose  of  exhibiting 
unmistakably  the  scope  and  character  of  the  relief  sought,  which 
requires  the  court  to  go  behind  the  returns  of  the  commissioners 
of  election;  to  recount  the  votes;  to  hear  evidence. and  cast  out 
such  votes  as  it  finds  to  be  illegal  or  to  exclude  entirely  i-eturns  which  it 
finds  to  b<^  false ;  to  tjibulate  the  returns  as  expurgated  by  the  court ;  t  • 
ascertain  and  declare  the  return  of  the  election;  and  to  compel  the 
police  jury  and  its  president  t4)  make  proclamation  in  accordance  with 
the  judgment. 
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Several  exceptious  were  filed  by  dofeDdauts,  of  which  one  lies  at  the 
threshold  of  the  proceeding  and  must  be  primarily  determined. 

This  is  the  exception  that  the  issue  presented  is  not  one  of  judicial 
cognizance,  and  that,  in  the  absence  of  statutory  authorization,  courts 
are  without  jurisdiction  ratione  matenee  to  entertain  a  contest  of  an 
election. 

It  is  a<lmitted  that  there  is  no  statutory  authority  authorizing  the 
courts  of  this  State  to  entertain  jurisdiction  of  a  contest  of  such 
an  election  as  the  one  here  concerned.  The  Legislature  has  provided  for 
judicial  security  of  elections  in  certain  cases,  and  the  provisions  are 
found  in  the  Revised  Statutes,  Sections  1417  to  1435.  A  reference  to 
tliem  will  show  that  they  refer  exclusively  to  elections  for  office  and  for 
certain  designated  offices.  They  contain  nothing  which,  by  any  stretch 
of  construction,  could  be  held  to  cover  an  election  of  the  character  here 
involved. 

As  long  ago  as  1858,  this  court  emphatically  laid  down  tlie  doctrine 
on  tliis  subject  in  the  following  language : 

"  Tlie  contesting  of  votes  is  not  a  judicial  function,  only  so  far  as 
made  such  by  special  statutes.  Indeed,  some  have  gone  so  far  as  to 
question  whether  this  is  not  wholly  a  matter  of  administration  which 
cannot  with  propriety  be  referred  to  the  judicial  tribunals  at  all.  At 
any  rate,  it  is  clear  that  such  tribunals  cannot  usurp  any  greater  control 
over  this  business  than  is  specially  imposed  on  them  by  law.  In  the  ab- 
sence of  a  statutory  authorization,  they  are  without  jurisdiction  of  the 
matter  ratione  inateriie.  The  consent  of  parties  cannot  give  j  urisdiction, 
and  all  courts,  before  whom  such  an  unauthorized  controversy  is 
brought,  must  decline,  ex  officio,  to  render  any  order  which  would  recog 
nize  a  right  to  sustain  the  case."    State  vs.  Judge,  13  Ann,  89. 

During  the  lapse  of  more  than  thirty  years  since  that  decision  was 
rendered  there  has  ncA'er  been  a  judicial  utterance  from  this  court  con- 
troverting its  correctness. 

It  was  expressly  affirmed  in  several  cases  during  the  Returning 
Board  regime,  the  decisions  in  which  operated  great  injustice  and 
excited  severe  criticism  5  but  it  is  significant  that  the  opposition 
to  those  decisions  was  based  on  no  contradiction  of  the  doctrine 
of  the  13th  Annual  case.  A  reference  to  the  able  dissenting  opinion 
of  Judge  Wylie  will  show  that  his  dissent  was  based  on  the  ground  that 
the  intrusion  into  office  act,  under  which  those  suits  were  brought, 
did  supply  express  statutory  authority  for  the  jurisdiction  invoked. 
Bonner  vs.  Lynch,  25  Ann.  267 ;  State  ex  rel.  Moncure  vs.  Dubuclet, 
28  Ann.  698. 
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The  present  suit  is  not,  and  could  not  have  been,  brought  under  tlie 
intrusion  into  office  act. 

Courts  of  (^ommon  law  undoubtedly  claim  an  inherent  right  to  enter- 
tain jurisdiction  over  contested  elections  under  proceedings  in  the 
nature  of  a  qu^  warranto ;  but  referring  to  the  provisions  of  our  Code 
of  Practice  on  that  writ,  it  will  be  seen  that  thej'  confine  that  remedy  to 
"  disputes  between  parties  in  relation  to  offices  in  corporations,"  and 
expressly  declare  that  "  with  regard  to  offices  of  a  public  nature,  that 
is,  which  are  conferred  in  the  name  of  the  State  by  the  Governor,  or  by 
election,  the  usurpations  of  them  are  prevented  and  punished  by  special 
laws."    C.  P.  Art.  868. 

This  common  law  jurisdiction  is,  thereft)re,  expressly  excluded  by 
our  statute. 

It  seems  well  settled  that,  in  absence  of  express  stotutory  authority, 
courts  of  equity  will  not  exercise  such  jurisdiction. 

We  feel  bound,  therefore,  to  adhere  to  the  jurisprudence  of  the  State 
maintaining  the  doctrine  of  the  13th  Annual  case.  It  is  ancient ;  and  it 
has  been,  at  all  times,  within  the  power  of  the  Legislature  to  extend  to 
the  courts  the  jurisdiction  which  they  had  declined.  The  fact  that  the 
Legislature  has  not  done  so,  or  has  extended  only  a  jurisdiction  defined 
and  limited,  clearly  conveys  the  intention  of  that  department  to  exclude 
the  courts  from  any  jurisdiction  in  such  matters  beyond  that  expressly 
granted.  Indeed,  the  assumption  of  such  jurisdiction,  in  absence  of 
any  legislative  regulations  of  method,  time  and  order  of  procedure, 
would  be  fraught  with  serious  consequences. 

Reference  to  the  statutes  regulating  judicial  contests  of  elections,  will 
show  the  care '  with  which  the  Legislature  has  regulated  the  time 
and  method  of  proceeding,  securing  the  utmost  promptness  and  rapidity 
of  action  and  determination.  But  if  such  jurisdiction  can  be  exercised 
in  cases  not  covered  by  tliese  statutes,  tliese  regulations  would  have  no 
application.  The  suits  would  be  governed  only  by  the  principles  of  the 
general  law.  There  seems  no  reason  why  the  dissatisfied  elector  might 
not  bring  his  action  at  any  time  within  the  term  of  prescription, 
and  why  he  might  not  lie  quiet  until  tlie  parish  government  had 
been  fully  established  at  the  new  seat,  and  even  a  courthouse  built,  and 
then  spring  his  action  to  upset  the  election. 

It  is  vain  to  quote  Article  11  of  the  Constitution  of  1879,  which  guar- 
antees **  adequate  remedy  bj^  due  process  of  law  "  for  all  legial  rights. 
A  like  article  existed  in  the  Constitution  prevailing  when  this  jurispru- 
dence was  established. 

Equally  vain  is  the  reliance  placed  on  the  language  of  Article  25(),  re- 
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quiring  that  changes  of  parish  seats  shall  "  be  adopted  by  a  majority  of 
votes  cast  at  said  election."  A  like  requirement  is  clearly  implied 
in  every  election  ordained  by  the  Constitution,  viz:  Tliat  the  officer 
shall  be  chosen  by  a  majority  of  votes  over  an 3'  other  candidate;  and  if 
this  does  not  authorize  judicial  inquiry  into  the  question  of  majority  vel 
noiiy  without  statutory  authority,  in  the  case  of  an  officer,  why  should  it 
in  the  case  of  the  parish  seat  ? 

Tliere  is  no  possible  reason  or  consideration  for  applying  a  differ- 
ent rule  to  elections  for  parish  seats  from  tliat  applied  to  elections 
for  officers.  Both  are  matters  of  purely  governmental  concern,  involv- 
ing only  public  and  popular  rights  and  conferring  no  private  rights 
which  are  susceptible  of  becoming  vested. 

The  Legislature  was  charged  with  the  function  of  ordering  this  elec- 
tion and  reguhiting  the  mode  in  which  the  votes  should  be  cast  and  re- 
turned and  the  result  ascertained  and  proclaimed.  It  has  exercised  this 
function  and  it  has  not  seen  fit  to  authorize  any  appeal  to  the  courts.  If 
the  criminal  acts  charged  in  this  petition  liave  been  committed,  and  the 
voice  of  the  people  has  been  falsified,  it  lies  in  the  power  of  the  Legis- 
lature, at  its  very  next  session,  to  pass  an  act  removing  the  parish  seat 
to  Benton,  and  submit  such  act  to  the  voters  of  tlie  parish,  and  no 
private  rights  would  be  legally  iiyured. 

We,  by  no  means,  disclaim  control  over  officers,  charged  with  specific 
duties  of  a  ministerial  character  in  connection  with  elections,  to  compel 
them  to  discharge  such  duties.  Tliis  jurisdiction  we  have  claimed  and 
exercised.  State  ex  rel.  Patton  vs.  Judge,  4()  Ann.  393;  State  ex  rel. 
Mayor  vs.  Judge,  35  Ann.  639. 

In  the  first  quoted  case  we  referred  to  and  approved  the  doctrine 
of  the  13th  Annual,  saying:  "  It  is  true  it  has  been  held  by  this  court 
that,  in  the  absence  of  special  statutory  authorization,  courts  are 
without  jurisdiction,  ratione  materia:,  to  entertain  cases  of  contested 
election.  This  is  a  rule  widely  recognized  and  generally  prevalent, 
and  resting  on  peculiar  principles;  but  it  has  never  been  extended 
so  far  as  to  exempt  officers  charged  with  the  conduct  of  elections 
and  with  the  ascertainment  and  promulgation  of  the  results  thereof 
from"  judicial  control  to  require  them  to  perform  the  specific  duties  im- 
posed upon  them  by  law." 

The  court  is  not  asked  in  this  case  to  compel  officers  to  discharge 
ministerial  duties ;  it  was  asked  to  take  from  them  duties  involving  dis- 
cretion, to  discharge  those  duties  itself,  and  to  compel  them  to  make 
formal  declaration  of  its  edict. 

The  judge  a  quo  did  not  err  in  declining  such  jurisdiction. 

Judgment  affirmed. 
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No.  256. 
J.  U.  Payne  et  al.  vs.  Charles  C.  No  well  et  als. 

1 .  When  a  wUe  is  re»oin(led,  or  anniiII(Hl,  for  non-payment  of  the  purchase  price,  by  ap-ee- 
ment  between  the  oriffinal  parties,  whatever  its  validity  may  be  as  to  them,  the  retroces- 
sion does  not,  necessarily,  affect  third  persons. 

2.  When  the  voluntary  retrocession  is  m.ide  to  one  who  is  not  the  original  vendor,  but  merely 
the  transferee  of  the  rigtits  of  the  vendor,  and  a  mure  creditor  fur  the  unpaid  balance  of 
the  purchase  pric«%  and  not  subrogated  to  the  right  of  the  ventlor  to  demand  the  n-wdn- 
tion  of  the  sale  on  iu'count  of  the  non-payment  of  the  price,  it  does  not  affect  the  rights 
of  other  mortgage  cre<litors  of  the  debtor. 

3.  Under  similar  circumstances  the  transferee  of  the  vendor's  note  for  the  purt^liase  price 
lias  no  right  of  action  against  the  original  vendee  to  compel  the  rctrocension  of  the  land. 

APEAL  from  the  Second  Difttiict  Court,  Parisli  of  Bossier. 
Boone,  J. 


J.  R.  KeyHcramlJ.  A.   W.  f^o/m/ ifor  Plaintiffs  and  A ppellantfi. 


Snider  cfc  Smith  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  On  the  2()th  of  March,  1878,  one  E.  F.  Connell  conveyed 
a  large  tract  of  land  situated  in  the  parish  of  Bossier,  to  one  C.  C. 
Nowell,  for  the  pric«  of  $4070,  on  a  credit,  and  for  which  sum  the  pur- 
chaser executed  one  note,  diu»  and  payable  to  the  order  of  his  vendor, 
on  the  Ist  of  November  thereafter. 

The  act  of  sale  was  duly  recorded  in  the  proper  book  of  conveyances 
and  mortgages,  on  the  day  after  its  execution. 

This  note  was  subsequently  negotiated  to  Payne,  Kennedy  &  Co.,  of 
New  Orleans,  and,  it  having  only  been  partially  paid,  they  brought  an 
ordinary  action  for  the  purpose  of  obtaining  a  personal  judgment 
against  Nowell,  and  the  foreclosure  of  their  vendor's  lien  and  mortgage 
on  the  land. 

During  the  pendency  of  this  suit,  the  debtor,  Nowell,  on  the  10th  of 
December,  1881,  executed  to,  and  in  favor  of  the  plaintiffs,  an  act  of 
dation  en  paiement  in  full  and  complete  satisfaction  of  the  note,  interest, 
and  cost;  and  the  plaintiffs  surrendered  to  Nowell  the  note. 

On  the  11th  of  February,  18S7,  Payne,  Kennedy  &  Co.  conveyed  the 
same  land  to  the  State  National  Bank  of  New  Orleans;  and  on  the  3(>th 
of  December  following,  the  bank  made  a  reconveyance  of  the  land  to 
Payne,  Kennedy  &  Co.,  simply  reinstating  their  title,  as  it  was  at  the 
date  it  was  executed  to  the  bank. 
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Oil  the  2iid  of  February,  1888,  this  suit  was  instituted,  and  has  for 
object  the  rescission  and  avoidance  of  the  dation  en  paieinent  from 
Nowell  to  plaintiffs,  on  the  ground  that  tlie  latter  had  breached  liis  con- 
tract of  full  warramty  against  all  mortgages  encumbering  the  land  sold. 
This  breach  of  warranty  is  alleged  to  be,  that,  without  petitioners' 
knowledge,  Wm.  E.  Hamilton  and  Wm.  B.  Hamilton  caused  to  be  in- 
scribed on  the  mortgage  records  of  Bossier  parish,  on  the  24th  of  Sep- 
tember, 1878,  the  copy  of  a  judgment  in  tlieir  favor  and  against  said 
Nowell,  for  the  sum  of  $210:2  67;  and  that  said  mortgage  was  inscribed 
at  the  time  of  the  execution  of  said  d^ition  to  them.  That,  recently, 
said  Hamiltons  instituted  an  hypothecary  action  against  the  State  Na- 
tional Bank — whilst  it  was  owner  of  the  property — for  the  recognitioii 
and  enforcement  of  their  judicial  mortgage  against  the  property  in  its 
hands ;  and  that,  notwithstanding  the  resistance  of  the  bank  thereto,  a 
final  judgment  and  decree  of  this  court,  affirmed  the  binding  force  and 
effect  of  said  judicial  mortgage  against  the  land  in  its  possession,  and 
decreed  same  to  be  surrendered  by  the  bank  for  sale,  or  that  it  should 
pay  the  Hamilton  judgment. 

In  this  position  of  affairs  the  bank  executed  its  re-conveyance  of  the 
land  to  the  plaintiffs,  and  therefor  they  make  this  demand  of  Nowell. 

It  is  further  alleged  that  the  Hamiltons  are  about  to  execute  their 
judgment  against  the  property,  and,  upon  appropriate  averments,  plain- 
tiffs obtained  an  injunction  against  it.  The  prayer  of  their  petition  is, 
that  the  seizure  and  sale  gf  the  land  be  restrained;  that  the  conveyance 
of  the  land  from  Nowell  to  them  be  rescinded,  the  property  declared  to 
be  that  of  Nowell,  their  note  of  84070  revived,  and  their  vendor's  lien 
and  privilege  recognized  as  still  bearing  upon,  and  attaching  to  the 
property. 

Disencumbered  of  the  verbiage  of  statement,  plaintiffs'  theory  and 
claim  are  that,  on  account  of  Nowell's  alleged  violation  of  his  contract 
of  warranty  with  them,  in  failing  to  disclose  tlie  existence  of  the  Ham- 
ilton mortgage  on  his  land,  at  the  time  of  sale,  they,  as  the  transferees 
of  his  purchase  note  to  (■onnell,  the  original  vendor,  are  entitled  to  have 
Nowell's  conveyance  to  them  rescinded  and  the  proi>erty  restored  to 
him,  and  their  note  revicedy  and  the  vendor's  lien  securing  it  recognized 
as  attaching  to  the  land. 

Tlie  effect  of  such  a  decree,  if  rendered,  would  be  to  restore  them  to 
the  same'  condition  they  occupied  on  the  10th  of  December,  1881,  when 
their  suit  against  Nowell  was  compromist^d  and  their  note  surrendered. 

The  Hamiltons,  in  their  answer,  aver  the  existence,  registry  and 
reinscription  of  their  judicial  mortgage,  as  taking  effect  on  the  24th  of 
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Sei)t^niber,  li^Trf,  and  as  still  existing  theroon.  They  aver  that  th^ 
plaintiffs  liave  no  niortjij:age,  or  lien  on  said  property,  and  no  debt 
against  Nowell,  and  their  injnnction  against  their  wile  was  nnlawfuUy 
and  improvidently  obtained,  and  that  they  are  entitled  to  statutory 
and  special  damages  against  them  and  the  security  on  their  injunction 
bond. 

The  defendant,  Nowell,  avers  that  the  purchase  note  and  mortgage  de- 
scribed and  asserted  by  the  plaintiffs  were  fully  and  absolutely  novated, 
and  extinguised  by  the  dation  en  pniement  to  them  of  Dc'icember  10, 
1881,  and  said  note  was  delivered  to  him  and  canceled.  He  further 
avers  the  existence  of  the  Hamilton  mortgage,  and  plaintittV,  as  well  as 
his  own,  full  knowledge  of  it  at  the  time  of  the  sale.  All  the  defend- 
ants unite  in  pleading  the  prescription  of  live  years  against  the  note  to 
Connell,  and  the  peremption  of  the  mortgage  and  vendor's  lien,  by 
reason  of  the  lapse  of  more  than  ten  years,  witlumt  any  reinscrip- 
tion  thereof,  in  the  same  manner  in  which  the  inscription  was  first  made. 
They  also  plead  against  the  action  itself,  the  prescription  of  one,  five 
and  ten  years.  Upon  these  issues  there  was  judgment  in  the  court 
a  qua  in  favor  of  the  defendants,  and  the  phiintiffs  have  appealed. 
In  this  court  the  aj)pellees  have  filed  an  answer  to  the  appeal  and 
requested  an  increase  in  the  judgment  for  damages. 

This  historical  sketch  of  the  fa<*ts  of  this  complicated  transaction  was 
deemed  the  best  method  of  conveying  a  clear  and  concise  idea  of  tlie 
issues  involved,  and,  for  convenience,  we  have  interwoven  therewith 
the  pleadings  and  pleas  of  the  parties. 

In  our  opinion  in  the  case  of  Hamilton  vs.  State  National  Bank,  39 
Ann.  932,  many  of  the  questions  and  transactions  agitated  here,  were 
examined;  and  the  decree  therein  rendered,  aft'ect^Ml  the  title  to  the 
land,  while  in  the  ownership  and  jjossession  of  the  bank,  which  was,  at 
the  time,  plaintiffs'  vendee,  and  subsequently  their  vendor ;  and,  hence, 
they  are  likewise,  necessarily  affected  thereby. 

The  court  say : 

**  The  question  presented  simply  is,  whether  the  mortgage  resulting 
from  the  registry  of  plaintiffs'  judgment  against  Nowell  has  continued  to 
attach  to  the  land,  notwithstanding  the  transfer  of  it  by  Nowell  to 
Payne  V 

They  say  that  **it  is  clear  that  had  n<)t  Connell  transfered  the  not<», 
and  had  he  not  been  ])aid  the  same,  he  could  have  brought  a  suit 
to  annul  the  sale,  and  that  the  property  would  have  returned  to  him/rcc 
from  the  judicial  mortgage  in  favor  of  the  plaintiffs.  ♦  ♦  ♦  i^nj 
the  fact  is,  that  Connell  did  not,  at  the  same  time,  confer  on  Payne  the 


SHREVEPORT,  OCTOBER,  1889.  855 

Payuo  et  ak  vs.  Nowell  et  als. 

rif^Ut  to  deiiiaiul  the  nullity  of  t^je  sale  in  case  of  non-payment 
of  the  price.  The  trauHfer  of  the  property  by  Nowell  to  Payne  must 
not,  therefore,  be  received  as  though  made  to  Connell.     38  Ann.  582. 

"  It  consequently  follows  that  the  property  has  not  passed  free  from 
tlie  judicial  mortj]^age,  but  that  it  was  <*onveyed  cum  onere.  It  has  been 
held  —  and  properly,  too — that,  even  where  a  sale  is  annulled  by  agree- 
ment between  the  oriffinal  parties,  wluitever  its  validity  may  be  as' 
to  them,  the  retrocession  does  not,  necessarily,  affect  third  persons.     *     * 

"Under  the  circumstances  of  this  case,  it  is  manifest  that,  a  fortiori^ 
the  rohmtary  transfer  does  not  affect  such  third  persons,  as  it  was  made 
not  to  the  orginal  vendor,  but  to  one  who  was  only  a  creditor  for  the  un- 
paid price  of  sale,  and  who  had  not  been  subrogated  to  the  right  of  the 
vendor  to  demand  the  nullity  of  the  sale  on  account  of  the  non-pay- 
ment of  the  price ;  and  the  less  so  as,  in  this  instance,  suit  had  been 
brought  j)ending  which  the  debtor  transfered  the  land  in  consideration  of 
the  return  of  the  note.  In  Castle  vs.  Floyd,  38  Ann.  583,  this  court  lield 
that  the  right  to  hsive  tlie  sjile  rescinded  owing  to  the  non-pay- 
ment of  the  notes  r(4)resenting  the  purchase  price  did  not  pass  with  the 
note  without  special  agreement  to  that  effect." 

For  these  reasons  the  court  concluded  that  the  Hamilton  mortgage 
still  lived  and  attached  to  the  property. 

Following  these  reasons  and  conclusions  to  their  legitimate  end  — 
and  they  are  strictly  applicable  to  the  plaintiffs,  still  —  they  would 
seem  to  answer  their  demands  agtainst  Nowell  and  Hamilton  in  this 
suit,  as  well. 

For,  if,  at  the  time,  and  under  the  circumstances  given  by  the  court  in 
that  case,  the  Hamilton  mortgage  was  recognized  as  having  full  force 
and  effect  against  the  x)roperty,  because^  Nowell,  the  debtor,  and  plain- 
tiffs as  transferees  of  the  vendor's  note,  could  not,  by  their  own  con- 
vention, and  without  resorting  to  judicial  i>roceeding8,  make  a  convey- 
ance which  would  defeat  its  effect,  do  they  not  now  occupy  the 
8anie  situation  in  resp(M-t  to  Nowell,  as  they  did  then  in  respect  to 
the  Hamiltons  ? 

We  take  that  to  be  i)erfectly  clear.  Pretermitting  any  expression  of 
opinion  as  to  the  right  of  a  vendee  to  sue  for  the  resolution,  or  rescission 
i»f  a  sale  —  which  is  more  than  doubtful  —  it  is  perfectly  clear  that, 
under  the  facts  detailed,  the  plaintiffs  cannot  recover  against  the  defend- 
iints  in  this  action.  In  this  view  of  the  law,  it  is  unnecessary  to  pass 
npon  the  various  pleas  of  x)rescription  which  hav<*  been  urged. 

Tlie  plaintiff's'  injunction  was  correctly  dissolved  by  the  judge  a  qno, 
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and  tlie  Hami1toii8  must  be  allowed  to  proceed  with  the  execution 
of  their  jiul^j^ineiit,  unless  the  ])laiiitiifs  elect  to  discharge  it. 

The  demands  of  tlie  defendants  for  an  araendment  of  the  judgment 
in  their  favor,  so  as  to  allow  them  10  aud  20  per  cent  statutory  damages 
on  the  amount  of  the  judgment  enjoined  cannot  be  granted,  because 
plaintiffs  are  not  the  judgment  debtors  of  the  Hamiltons,  but  third  i>er- 
sons.  In  such  case  the  defendants  must  be  relegated  to  an  action 
on  the  plaintiffs'  injunction  bonds. 

Judgment  affirmed. 


Mr.  Justice  Fenner  recuses  himself  on  account  of  relationship  to  one 
of  the  plaintiffs. 


No.  253. 
jA>fEs  N.  Platt  vs.  R.  E.  Wyche,  Sheriff,  et  aks. 

A  tutor  of  a  minor  qiiolitted  in  1877,  luul  flUnl  his  account  in  188ft.  8ln>wing  an  indeUt«(liio8H  t<. 
the  minor;  the  account  was  homologated  and  jndfi^mcut  rendered  thereon.  Ex.ecuti<»n 
LHHued  on  the  judgment,  which  wan  eiyoined  by  the  tutor,  who  claimed  a  homesteiad 
exemption  under  Act  33  of  1865.  Held  that  the  law  governing  the  case  was  the  homestead 
law  provided  for  in  the  Con.-^titntion  of  1879. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
Boone  J  J. 


J,  A,  Sneider  for  Plaintiff  and  Ai)pellee: 

On  Mimux  to  Dikmiks. 
A  surety  on  an  injunction  bond  is.  on  the  trial,  a  party  plainiitf  t**  the  suit.    ('.  P.  304. 
The  surety  on  an  injunction  bond  is  a  nece.Hsary  party  to  an  appi^l.  and  when  the  ap]Hral 

is  taken  by  petition  lie  must  be  cited.    Avegno  vs.  Johnson,  22  Ann.  400. 
When  the  appeal  is  taken  by  petition  and  there  is  no  prayer  for  citation  on  the  surety  on  in- 
junction bond,  the  fault  is  attrlbntable  solely  to  appellant.     Uev.  Stat..  Se<'.  36  ;  (rerodias 
vs.  Handy,  31  Ann.  334. 

Ox  TIIK   MEUITS. 

In  an  injunction  suit  there  are  two  demands  — the  princii>Hl  demand  and  the  conservatory  pro- 
cess of  iiy unction,  and  the  hitter  may  be  dismissed  without  earrying  with  it  the  former. 
Knox  vs.  Coroner  et  al.,  13  Ann.  88. 

If  the  injunction  bond  should  be  suffiiiently  idontitteA  with  the  petition  and  order  of  tiie 
judge  in  the  case,  an  error  in  name  of  tlie  payee  will  not  be  fatal.    C.  C.  17«2. 

An  injunction  bond  payable  to  the  clerk  oj  the  court  and  his  assigns,  is  sntHcient  to  make  the 
surety  thereon  liable  to  nal  partit's  in  intertvst.  "V^".  S.  and  Texa«  R.  K.  vs.  Barkestiales.  15 
Ann.  465. 

In  an  injunction  suit  a  supplemental  prtition  n»iiy  be  allowed  fi>r  the  pnmiotioii  of  jusiie*-. 
Maillot  vs.  Martin.  15  xVnn.  40. 

Injunctions  will  not  be  dissolved  if  there  be  goml  cause  for  one  on  the  fa^H.-  of  the 
re<;ord.    Ward  vs.  Douglass.  22  Ann.  464 ;    Bank  vs.  Crooks  &  Maristany,  21  Ann.  324  ; 
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lAivriB  &,  iUAt  vtf.  DauiHs,  sheriff,  23  Adu.  171 ;  Dnprv  vh.  SwAffonl,  25  Ann.  222;  Chainblid 

vs.  Atohinsou,  2  Ann  401. 
Au  iiuuiictiou  will  not  1>o  dismisieil  if  the  roeonl  8howi«  that  phiiiitiff  would  be  entitled  imiuo. 

diately  to  saino  reme.ly.    Latlenr  vh.  Moiit4>ii,  8  Ann.  4H3 ;  WoiNlward  vs.  DaHhiel.  15  La. 

181 ;  Wootfork  vs.  Woolfork.  22  Ann.  207 :  Chanihlis  vs.  Ati'liinsou.  2  Ann.  401 :    Exnecitis 

vs.  Weiss.  3  N.  S.  61U. 
Additional  Heeurity  may  bo  pi*rinitt(Ml  to  bo  jfiven  in  au  iiguuction  suit.    Woolfork  vs.  W(m»1- 

fork,  22  Ann.  207. 
The  lejEal  obligation  of  n  tnttir  is  evincod  by  his  bond  aH  stich. 
KiglitH  t<i  honiesti>Ad  or  exemptions  existing  prior  ti»  Constitution  of  1879  are  not  inipair<>d, 

rt»p«dtHl  or  aftVeted  by  any  provision  of  that  instrument.    Const..    Art.  220;    Gilmer 

vs.  O'Xeal.  32  Ann.  082 ;  Pool  vs.  ('(M)k  et  als.,  34  Ann.  332  ;  Tliomas  vs.  (Tuilbeau.  35  Ann. 

929:  Gamier  vs.  Sherifl'  et  al..  39  Ann.  886. 
The  exception  as  to  tldueiaries  is  not  numbered  auiong  thosc^  in  Aet  33  of  1865.  extra  session. 
If  tfie  right  assert4*d  be  leg'd  and  th»  sole  defect  in  the  ii^|unetion  bond  is  manifestly  au  over- 
sight or  mistake,  there  can  bo  no  maliee  or  want  of  probable  cause  in  obtaining  the  writ. 

and  defendant's  riaim  for  damages  will  be  rejectinl.    Hlaughterhouse  Co.  vs.  H^jwell.  37 

Ann.  284:  Marcott  vs.  Me^tsick  ;  Manning's  U.  (\,  3S-42 :    Carroll  vs.  Heidlieiuier,  35  Ann. 

375:  Davis  vs.   Millaudon.  14  Ann.   830;    Forbes   vs.  Glides.  6  Ann.  402:  Moraney  vs. 

Chirkeetal.,  «  Ann.  178. 
Plaintiff  in  a  suit  eujoining  the  side  of  his  homostoad  may  roeover  such  damages  as  he  has 

suffeifMl.     Wliite  vs.  Giveu.s.  20  Ann.  571. 


J,  A.  Lincnj,  John    H.   Fhipps  and  John    YouHt/  tor  Defendant  and 
Ax)pellant: 

1.  The  law  regards  the  intere.st  of  minoi-s  with  parental  silicitude ;  and  its  provisions 
for  tlu'ir  protraction  will  bo  strictly  enforced.  ISernard  vs.  Vigueaud.  1  N.  S.  62;  31  Ann. 
31.  Suceessi4»n  of  Klliott. 

2.  A  p.irty  cannot  make  his  own  turpitude  the  b:iHis  of  a  claim  in  a  court  of  justice. 
"  Ex  turpi  rau»a,  non  oritur  actio." 

A  party  should  not  l>e  heard  with  favor  in  any  court  of  justice,  who  invokes  the  aid  of  the 
law  to  relieve  liiuiself  from  the  conH4M]uences  of  his  voluntary  and  criminal  violation  of  its 
pnivisioUM.    2  Ue^u.,  1007  A..  \.  1. 

3.  lliimestead  exemption  laws  being  in  derugatloii  of  com  non  right  nuist  be  strictly  con- 
strued and  the  party  asserting  a  homestead  must  bring  himself  clearly  within  the  pur- 
view of  the  law  granting  it.  Tiltini  vh.  Vigers.  33  Ann.  2*0  :  28  Ann.  067  ;  21  Ann.  686  ; 
<tallager  vs.  Payuo.  34  Ann.  I()."i7  ;  liwsier  vm.  Sheriff.  37  Ann.  20:i ;  Kerr  vs.  S'.ieriff  et  al.. 
38  Ann.  713. 

4.  A  dative  tutor,  charged  b^-  order  of  the  court  with  the  administration  of  the  minor's  pn»- 
IM?rty.  Is  to  all  Intents  and  puriMises.  the  agent  of  his  ward,  and  as  such  is  govmied  bj-  the 
laws  which  regulate  the  relati^tii  of  ag»»nt  and  principal.  Story  on  Ageticy.  S-ction  3,  and 
also  Sections  9  and  10.  Wharton's  Commentaries  ou  Agency,  Section  10. 

.">.  The  relatitm  of  jirincipal  and  agent  does  not  ci-oat*'  the  relation  of  cn-ditor  ami  <lebtor.  S«» 
I<»ng  as  tln'  agency  continues,  the  property  or  funds  in  tln»  hands  of  the  agent  belongs  to 
the  principal,  the  ag«>nt  being  a  mere  truHtoe.     10  R.  401  :  6  Ann.  40. 

i;.  The  relation  of  n  tutor  to  bin  minor  is  one  of  conlhlence  and  trust,  and  like  all  other  agent 
cies  is*  tl  luciary  in  its  nature.  And  the  fiduciary  charai'ter  is  the  Icgitim  ite  and  neccHHs  ry 
ivsult  of  the  relation  of  principal  and  agent  existing  between  the  minor  an  I  tutor,  iiud 
lau  derive  its  origin  and  existence  from  no  other  source. 
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7.  The  clol»t  ou  which  the  cxi-ciition.  eiuuiniMl,  ittKiied.  did  uot  arcnie  until  October  31.  18M. 
iiftfT  tho  account  of  J.  X.  Plait,  tutor  to  Mary  R.  Platts  had  becu  filed  and  the  aniount 
Htill  in  the  hands  ol"  her  tutor  had  been  lixed  hy  the  judgment  homologating  the  account, 
and  plaintitr'H  i-efusal  or  ne;xlect  to  "deliver  over  to  hiH  ward  the  fiuidit  in  hia  bands 
bclougiu;;  to  her."    37  Ann.  410 ;  6  Ann.  40 ;  10  R..  4«1. 

A.  The  lioincHt(«ad  exeniiition  provided  in  the  CouHtitutiou  of  1H79,  Articles  219  and  220.  d«ies 
not  apply  to  a  judgment  rendered  against  a  party  for  money  misappropriated  by  an  agent, 
liridwell  vs.  Molliday.  37  Ann.  410. 

9.  Xo  htimcHtead  exemptions  for  a  debt  aciTiiing  since  the  promulgation  of  Act  No.  14  of 
IS^O,  entitled  an  Act  to  carry  into  ettect  Articles  219  and  220  of  the  Constitution  of  1879, 
can  be  maintniued,  unless  th«*  honiesteail  <daim  relied  on  has  been  previously  set  ai>art  and 
registered  in  «-)ntor:uity  t)  the  provisions  of  Act  14  of  IHSi).  Kinder  vs.  Sheriff  et  al..  38 
Ann.  713. 

10.  A  party  entitled  to  a  homesteiid  exiMhptiou.  under  the  honu'stead  exemption  legislation  of 
1HB3,  who  voluntarily  accepts  an  appoint  incut  from  judicial  authority  and  for  the  faithful 
discharge  of  which  he  executes  a  judicial  bond  in  comjdiance  with  law,  and  to  which  the 
law.  as  he  well  knows,  attaches  a  legal  mortgage  on  all  his  immovable  property  as  a  se- 
curity against  any  futnn*  and  contingent  liability  Miiich  may  result  from  a  misappropriatiiHi 
of  effects  crnnmitted  to  his  cure,  thereby  v«»lnntarily  waives  and  renounces  hiij  homestead 
exi'mption  as  to  any  amount  which  a  tiiial  settlemunt  shows  are  still  in  his  hands 
and  which  he  refuses  to  tleliver  over. 

11.  A  party  who  abuses  the  equitable  remedy  by  injunctitm  to  ari«st  the  exeentinu  of  a 
niouied  judgment  shouhl  be  mulctiMl  in  damages.  LumlM'th  vs.  Stuart,  38  Ann.  691: 
C.  P.  304:  Bridwell  vs.  HsllidHy,  37  Ann.  410. 


<»N  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 

McExKRV,  J.  Phiintitt'  has  tiled  a  motion  to  dismiss  thi»  appeal 
on  the  ;;ro:ind  tliiit  the  sureties  on  the  injunction  bond  have  not 
been  made  partie.s  to  the  appeal. 

The  cas(»  was  taken  up,  evidenced,  adduced  and  arguments  made. 

The  sureties  wer<^  properly  before  the  ccmrt. 

The  following;  agreement  was  entered  into  by  counsel,  as  api)eAi"s 
by  the  niinutes  of  the  court : 

*Mudgment  to  be  rendered  in  Cliambers  by  consent  and  appealed 
therefrom,  as  in  open  court*"" 

In  pursuance*  of  this  agreemi'ut  defendants  applied  for  and  obtained 
an  order  of  app:'al.  On  the  order  thus  granted  the  following  ju-knowl- 
edgment  and  waiver  of  citation  of  appeal  was  made:  *' Service  of 
citation  in  above  acknowledged  and  jill  copies  waived"  —  and  signed  by 
the  attorn<\v  for  jdaintitt*  and  appellees. 

The  formal  agn»emcnt  entered  upon  the  minut-es  of  the  court  aud 
the  leg.il  waiv^T  of  citation  by  the  attorney  for  plain titf  rendered  the 
service  of  citation  upon  the  surolies  unnecessary. 

The  motion  to  dismiss  the  appeal  is,  therefore,  overrided. 
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Ox  THE  Merits. 

James  X.  1*1  att,  in  1877,  qualified  as  tutor  of  liis  sister,  Mary  R.  Piatt. 

She  married  Rufus  F.  Taylor,  and,  on  August  14,  18^8,  filed  a  rule  on 
her  tutor,  James  X.  Piatt,  to  compel  him  to  file  an  account  of  his 
tutorship. 

He  acknowledged,  in  the  account  wliicli  he  filed  under  the  order  of 
court,  an  indebtedness  io  her  of  $3,781  10. 

On  October  31,  1883,  in  open  court,  Mary  R.  Piatt,  wife  of  R.  F. 
Taylor,  tiled  a  written  con.sent  to  the  homologation  of  the  account,  and 
judgment  was  rendered  accordingly. 

Under  this  judgment  an  execution  issued,  and  all  the  property  of  the 
tutor,  Piatt,  was  seized  and  sold,  except  sixty-sevtMi  acres  of  land, 
the  sjile  of  wliich  he  enjoined  and  claimeil  as  a  hom(\st4'ad  iinder  the  pro- 
visions of  the  homestead  Act  of  I860. 

It  is  conceded  that  the  land  seized  is  rural  ami  is  occupied  and 
cultivated  as  a  farm  by  the  plaintifl'  who  has  a  wife  and  minor  children 
depending  upon  him  for  siippoit,  and  who  are  without  any  menus 
of  their  own. 

It  will  be  unncessary  to  notice  the  several  exceptions  as  to  the  two 
suits,  which  were  filed  and  the  consolidati<m  of  which  were  refused,  and 
the  filing  of  the  suit  hist  tiled  as  a  supplementary  answer,  which  was 
allowed,  and  the  alleged  irregularities  in  the  injunction  bonds,  as  these 
matters  appear  to  be  waived  by  the  defendants. 

Defendants  moved  to  dissolve  the  injunction  on  the  ground  of  the 
allege<l  defects  in  the  injunction  bond,  and  because  the  petition  disclosed 
no  cause  of  action,  and  prayed  for  judgment  for  10  per  cent  int<»rest  on 
tlie  amount  of  the  judgment  enjoined,  and  for  $150  special  damages 
as  attorjH'.y's  fees  and  20  i)er  cent  general  damages,  and  im-  judgment  in 
solido  against  the  surety  on  the  injunction  bond  for  $150. 

The  question  to  be  det4»rmined  in  this  case  is  whether  tln^  Act  33  of 
MH5,  or  the  homestead  exemj)tion  provi<led  in  the  Constitution  of  1H70, 
by  Art.  220,  governs  the'exemption  claimed. 

The  plaintiff's  c<mtention  is  that  whatever  debt  the  tutor  owes  his 
ward  originated  in  1877,  when  he  quc'ilified  as  tutor,  and  furnished  the 
recpiired  bond  in  1877,  and  again  on  tlie  death  of  the  surety,  in  1879  j 
that  the  sum  due  by  plaintift*  was  contracted  prior  to  the  Constitu- 
tional provisi(m  of  1879,  but  the  amount  was  determined  in  the  filing  of 
his  account,  in  188S:  that  the  legal  obligation  is  in  the  bonds  executed 
by  him. 

There  can  be  no  contract  Ix'tween  a  tutor  and  his  ward.  The  relar*  )n 
of  tutor  and  waril  is  one  of  confidence  and  trust,  independent  of  tl»e 
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minor,  iiml  tlie  obli<ratioii  is  created  by  law.  The  tutor,  in  a  cer- 
tain senfte,  is  a  public  officer,  an  official  of  the  court,  and  his  obligiition 
is  to  faithfully  perform  hiH  duties  as  specified  bj-  law,  until  there 
is  a  judicial  termination  of  his  trust.  Tlie  oath  which  he  takes  acts  upon 
his  conscience,  his  moral  sense  and  the  bond  is  given  to  indemnify 
against  any  abuse  of  his  trust.  Both  obligations  were  through  the 
entire  period  of  his  trust,  and  at  no  time  is  there  created  betw^jn  him 
and  the  minor  the  ordinary  relations  of  debtor  and  creditor.  His 
fiduciary  character  is  the  result  of  the  law,  and  he  is  the  custotlian 
of  the  fund  and  property  of  the  minor  until  ordered  to  deliver  tliem  to 
the  minor  when  emancipated  or  when  he  has  attained  his  majority. 

There  is  no  debt  due  the  minor  until  the  expiration  of  the  tutorship, 
as  it  is  only  at  this  time  that  the  tutor  can  be  compelled  to  pay  over  tlie 
amounts  due  the  minor  which  he  has  in  his  possession. 

In  the  instant  ca*te  the  amount  due  the  defendant  wjis  only  ascertained 
and  fixed  i]i  18H8,  when  the  plaintiff  filed  his  account  showing  what 
amount  was  due  the  minor.  The  obligation  t«  i>ay  the  amount  only, 
then  existed,  as  the  tutor  had  never  filed  any  previous  account. 

The  indebtedness  to  the  minor,  while  it  ma^^  have  existed  prior 
to  1879,  did  not  si>ring  from  any  c<mtract  with  the  minor,  but  from  an 
obligation  which  was  imposed  by  law  which  required  the  tutor  to  faith- 
fully administer  his  prop  riy. 

There  was  no  contract,  either  express  or  implied  made  by  the  tutor 
with  the  minor  to  pay  this  indebtedness  to  him.  It  was  an  obligation^ 
the  result  of  the  law  which  required  the  tutor  to  pay  over  the  amount  in 
his  hands  to  the  minor  at  the  expiration  of  the  tutorship.  His  obliga- 
tion did  not  spring  into  existence  until  October  31,  1888,  when  a  judg- 
ment was  rendered  against  him. 

It  is  admitted  that  the  homestead  clahned  had  iu>t  been  previously  set 
apart  and  registered  in  conformity  to  Act  14  of  18:^0,  enacted  to  cany  into 
effect  Articles  219,  2-^0  of  the  Constitution  of  1879,  and  as  the  debt  was 
incurred  in  a  fiduciary  capacity,  we  are  of  the  opinion  that  the  home- 
stead exemption  created  by  the  ('onstituticm  of  1879  does  not  apply  to 
this  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
}>ealed  from  be  annulled,  avoided  and  set  aside,  and  that  there  be  judg- 
ment in  favor  of  the  defendant,  Mary  R.  Piatt,  wife  of  Rufus  F.  Taylor, 
dissolving  the  injunction  herein  issued,  rejecting  Plaintiff*  Piatt's  claim 
of  homestead  and  dismissing  his  action  at  his  cost  in  l>oth  court*. 

And  it  is  fiirtlier  ordered,  adjudged  and  decreed  that  said  James 
N.  Piatt  and  the  surety  on  the  injunction  bond  hei-ein  be  condemnol 
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jointly  and  m  soUdo  to  pay  interests  of  10  per  cent  per  annnni  on 
tlie  amount  of  the  judgment  enjoined  and  in  the  furtlier  sum  of  $.'50,  as 
special  damages  for  attorney's  fees. 

On  Application  for  Rehearing. 

PoriiE,  J.  In  this  application,  and  for  the  first  time,  plaintiff  and 
his  s:rety  on  the  injunction  Imnd  make  the  point,  that  damages  are  not 
contemplated  in  the  Code  of  Practice  a«  applicable  to  in  injunction 
which  restricts  tlie  execution  of  the  judgment  only  in  so  far  as  cerUiin 
specified  property  claimed  as  a  homestead,  is  concerned,  and  by  which 
the  integrity  or  legal  effect  of  the  judgment  is  not  involved. 

They  also  make  the  point  that  the  writ  of  injunction  was  not  abused. 

Under  the  peculiar  circumstances  of  this  case,  in  wiiich  a  novel  ques- 
tion touching  the  application  of  the  homestead  law  of  1865,  as  affected 
by  subsequent  constitutional  provisions,  was  presented  for  solution,  we 
are  impressed  with  tlie  force  of  the  complaint.  In  allowing  the  statu- 
tory damages  prayed  for  by  jilaintiff  in  execution  we  had  followed 
a  judicial  precedent,  but  on  inspection  we  find  that  in  the  case  referred 
to  the  question  now  submitted  had  not  been  raised.  Bridewell  vs.  Halli- 
day,  lyj  Ann.  — 

We  shall,  therefore,  amend  our  previous  decree  in  this  particular,  and 
relegate  plaintiff  in  execution  to  a  sei)arate  action  on  the  injunction 
bond. 

It  is,  therefore,  ordered  that  our  previous  decree  herein  rendered 
be  amended  so  as  to  strike  therefrom  the  statutory  damages  therein 
allowed,  reserving  the  right  of  plaintiff  in  execution  to  institute  a 
separate  action  on  the  injunction,  and  it  is  further  or<lered  that  our 
decree  as  thus  amended  remain  undisturbed. 

ReheUring  refused. 


No.  265. 
J.  Bailey  Peyton  vs.  Texas  and  Pacific  Railway  Company.  i  41  |t65| 

106    427i 
It  i»  iM^sligence  on  the  part  of  a  rnilroad  coinpaiiy,  in  niiinin^  acconiinodatiou  trainn  through      I'aiTSI 

a  city  to  a  fair  grounda  in  the  suburbs,  wliere  large  nunibiTH  of  peo])lo  congregate  arouud        112  ^^• 

the  station,  to  use  an  inferior  h»coniotive.  run  by  a  fiivniau  instead  of  a  skilled  engineer,       '^\^  379 

and  to  run  ita  trains  at  a  dangerous  speeil  in  approaching  the  stntion.  Lil2  380 

It  is  not  contributory  negligence  in  a  person  to  risk  his  life,  or  place  himself  in  a  position        IdH*  A 

of  great  danger,  in  an  eftort  to  save  the  life  of  another  or  to  r(*Hcue  another  ft-om  a  sudden 

peril  or  great  bodily  hann. 
"  The  law  has  so  great  a  regard  for  human  life  that  it  will  not  impute  negligence  to  an  effort 

to  preserve  it,  unless  luado  under  such  circumstances  as  to  coustitute  rashness  in  the 

judgment  of  prudent  persons." 
The  allowanco  of  excessive  damages  by  Juries  for  personal  iiuuries  munt  be  discountenancefl. 
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yy  PPEAL  from  tlie  Firat  District  Court,  Parish  of  Caddo. 


A 


M,  S,  Joucfi,  M.  C.  Ehtner  aud  Bell  and  Randolph  for  Plaiiitilf  and 
Appellee : 

1 .  TIic  law  hart  ho  «:ieat  a  rc^anl  for  Iiuinan  life  that  it  will  nut  impute  ucjrligeuce  to au  cl1<>rt 
to  pre4<•r^'c  it,  if  thi'  fftbrt  is  luaile  with  a  rt^amtnable  reheard  for  the  rciM'uer'H  own  nafcty. 
Kckort  vs.  Lonjf  Irtland  R.  (^o..  3  Am.  721 ;  Donahue  vs.  WabaMh  ami  St.  L.  Pac.  R.  ('».. 
53  Ann.  594;  Braoh  on  Contributory  Xoglijjj'iicc.  ]».  45,  sec.  15;  Thompson  on  Xi'^lipoucj-. 
vol.  2,  p.  1174,  So<'.  21  :  Piene  ow  Railr<»mlH.  p.  .T2S  ;  Rorer  i>n  Railroada,  p.  I(r29. 

2.  Wher«'  ne<;ligeu(*c  on  the  ]iart  of  defendant  ih  Hhown.  the  neglif^enre  of  the  pm-iton  in 
danger  eanuut  be  iniputtMl  to  the  rescuer.     See  authuritieM  above. 

3.  ^Vheu  wilful  negligence  on  the  part  of  defendant  is  establishtMl.  the  question  of  contribii- 
torj  negligence  cannot  arise.  The  defendant  is  liable  absolutely.  Rorer  on  Railnuids,  p. 
K7J:  17  Am.  12  ;  Battishill  vs.  Humphreys  3H  X.  W.,  581-586  :  Barkadull  vs.  N.  O.  X.  C.  & 
C.  Ry.  Co.,  Z\  Ann.  180-182:  Faren  vs.  S^dlers  &  Co.,  3»  Ann.  1011. 

4.  When*  the  venlict  of  the  Jury  is  not  manifestly  erroneous,  it  will  not  be  disturbeil.  lu 
the  assessment  of  danmges  the  parties  an'  entitled  to  the  judgment  of  the  jury,  and  ncit 
of  the  court.  Thompson  on  Xegligence.  Vol.  2.  p.  IStW;  37  Ann.  92.  04.  21».  226.  230;  37 
Ann.  655. 

5.  C!ourts  will  not  set  asid*'  venlict  on  the  ground  that  damages  are  excessive  or  fnadeqiuite 
unless  it  is  appai-ent  that  the  jury  actwl  under  some  bia.«».  prejudice,  or  imjiroper  intluvorc  : 
mere  diftei-ence  of  judgment  is  not  sutlicient. 

6.  Where  the  verdict  is  expn'ssly  ap]»roved  by  the  trial  judge,  it  caiTi«'s  gn*at  weight  au 
should  not  be  disturbed.    30  Ann.  920. 


WiHC  d'  Hcrndon  for  Defeudjint  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

PociiK,  J.  Plaintiff  claims  damages  in  the  stun  of  $40,000  for  per- 
sonal injuries  inflicted  on  him  by  one  of  the  defendant's  trains,  tliron|jh 
the  alleged  carelessness  and  fault  of  the  railroad  employes. 

The  defense  is  a  general  denial,  coupled  with  the  plea  of  contrihiit<>r}* 
negligence. 

Defendant  appeals  from  a  verdict  and  judgment  in  the  sum  of 
$2r),(K)0. 

The  evidence  is  conflicting  on  all  the  p<.»rtinent  and  material  facts  in- 
volved in  the  controversy. 

After  a  thorough  study  of  the  record  we  find,  from  the  preponderance 
of  the  testimony,  the  following  substantial  facts  as  bearing  on  the  issues 
<»f  negligence  on  the  pjirt  of  the  company,  and  of  c<mtributory  nejrli- 
gence  on  the  part  of  plain tifl:*: 

The  accident  occurred  in  Noveoiber,  1SX8,  at  or  near  the  Fair  Grounds 
situated  on  the  outskirts  of  the  City  of  Shreveport,  while  a  fair  wa8 
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being  held  there.  During  tlio  week  of  the  fair,  the  company  ran  acconi- 
niodution  trains  from  its  depot  in  tlie  city  to  the  grounds  and  back  on  a 
schedule  of  fifteen  minutes  each  way. 

While  plaintiff  and  a  large  number  of  other  visitors  at  the  fair  were 
standing  on  a  temporary  platform  erected  near  the  gronads,  awaiting  an 
outgoing  train  on  which  they  intended  to  return  to  the  city,  lie  noticed 
on  tjiL-  track,  and  in  dangerous  proximity  to  tlie  approaching  train, 
a  person,  who  was  a  friend  of  his,  and  who  was  in  an  inebriate  condition, 
standing  with  his  back  to  the  train,  and  appawutly  unconscious  of 
threatened  peril.  He  at  once  resolved  to  save  his  friend,  and  running  to 
him  he  succeeded  in  pushing  him  off  the  track,  but  was  himself  struck 
by  the  pilot  beam  of  the  locomotive  to  which  the  train  was  attached ; 
and  received  injuries  from  which  he  suffered  great  pains,  was  disabled 
for  several  months,  and  from  which  he  was  not  yet  relieved  at  the  time 
the  case  was  tried  below,  at  the  end  of  the  past  month. 

We  are  satisfied  from  the  i)reponderance  of  the  testimony,  wliich 
is  very  cimflicting  on  this  point,  that  in  ai>proaching  that  jdatform,  full 
of  people  of  all  ages,  which  was  tbe  regular  fair  gix)unds  station  for  the 
defendant's  accommodation  trains,  situated  at  the  intersection  of 
a  public  thoroughfare,  the  train  was  driven  with  unusual  speed  and 
at  a  dangerous,  rate,  without  which  the  accident  would  not  luive 
occurred.  It  is  also  in  proof  that  the  locomotive  used  on  the  occasion 
was  a  switch  engine,  not  such  as  should  1x5  used  to  carry  great 
nymbers  of  passengers,  and  that  it  was  in  the  charge  of  a  fireman,  not  a 
regular  or  competent  engin€»er,  who  was  at  that  moment  performing  the 
the  functions  of  the  regular  engineer,  the  latter  having  absented  himself 
iu  order  to  go  to  his  evening  meal. 

All  these  circumstances  combine  together  to  make  a  clear  case 
of  negligence  against  the  company. 

The  question  of  contributory  negligence  must  now  be  met. 

The  argument  on  that  point  is  that  plaintiff  brought  on  the  Jiccident 
1iim8(4f  by  his  reckless  attempt  to  jumj>  on  a  railroad  track  immediately 
iu  front  of  an  approaching  train,  at  a  close  and  dangerous  distance 
from  it. 

Plain tif!*  testifies,  and  he  is  <*orroborated  by  several  unhnpeached  eye- 
witness, that  without  his,  or  other  prompt  assistance,  the  intoxicated 
man  on  the  track  would  have  been  run  ovvv  and  probably  killed. 

Plaintift*,  who  was  a  strong  and  vigorous  man  of  more  than  ordinary 
strength,  states  that  from  the  ai)pea ranee  of  things,  he  believed  that  he 
could  save  the  man  and  avoid  injury  himself. 

Similar  positions  and  circumstances  have  several  times  been  presented 
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to  judicial  inve«ti«;ation,  as  involving  the  question  of  negligence,  and 
have  lieen  variously  construed.  But  the  ox>inion  which  commends  itself 
to  our  approbation,  as  resting  on  sound  principles  of  humanity,  is  to  the 
effect  that  they  do  not  constitute  contributory  negligence  on  the  part  of 
tlie  person  who  is  injured  in  the  attempt.  Text  writers  on  railroad  hiw 
and  kindred  subjects  have  formulated  the  nile  thus  : 

^*When  one  risks  his  life  or  places  himself  in  a  position  of  great 
danger,  in  an  effort  to  save  the  life  of  another,  or  to  protect  anothev 
wlio  is  exposed  to  a  sudden  peril,  or  in  danger  of  great  bodily  harm,  it 
is  held  that  such  exposure  and  risk  for  such  a  purpose  is  not  negligent. 
The  law  has  so  high  a  regard  for  human  life  that  it  will  not  impute 
negligence  t^)  an  effort  to  ju'eserve  it,  unless  made  under  such  circum- 
stances as  to  constitute  rashness  in  the  judgment  of  prudent  persons."' 

The  principle  was  culle<l  fVoni  a  well  considered  opinion  of  the  Court 
of  Appeals  of  New  York  in  the  case  of  Eckert  vs.  Long  Island  R.  R. 
Co.,  reported  in  43  N.  Y.  50*1;  Be.ach  on  Contributory  Xegligence,  p.  45; 
Thompson  on  Negligence,  vol,  2,  p.  1174  j  Pierce  on  Railroads,  p.  328; 
Rorer  on  Railroa^ls,  p.  12()9. 

The  ruling  has  received  subsequent  judicial  sanction,  and  appreciat- 
ing it  as  rational  and  as  t«*nding  to  foster  a  proper  spirit  of  generous 
impulses  towards  persons  who  are  in  danger,  we  add  our  indorsement  to 
that  of  other  courts  of  last  resort  in  otlier  States  of  the  American 
Union. 

The  evidence  is  satisfactory  on  the  point  that  the  attempt  of  plaintjff 
to  save  the  life  of  a  human  being,  or  at  least  to  rescue  him  from 
imminent  peril,  can  not  be  cliaracterized  as  rash  or  reckless  in  the  judg- 
ment of  prudent  men,  and  that  his  venture  would  have  been  successful 
and  hannless  if  the  train  had  not  approached  the  station  with  reprehen- 
sible speed. 

We  now  approach  the  question  of  the  quantum  of  damages  which 
plaintiff  should  recover  in  the  case.  In  view  of  the  finding  of  the  jury, 
which  met  with  the  approval  of  tlie  district  judge  in  his  refusal  of  a  new 
trial,  tlic  solution  of  that  question,  to  our  satisfaction,  under  our  desire 
and  our  duty  to  do  even-handed  justice  to  both  litigants,  has  not  been 
free  of  difficulty,  and  hence  it  has  cost  us  much  thought  and  study. 

As  wii  have  had  occasion  to  say  in  several  cases:  "  While  w^e  do  not 
pretend  to  lay  down  any  exact  arithmetical  rule  of  proportion  in  the  es- 
timate of  damages,  ^^et  they  must  bear  some  kind  of  reasonable  relation 
to  each  other  in  different  cases  —  witli  the  reserve,  however,  that  dam- 
ages should  always  be  substantial."    Towns  vs.  R.  R.,  37  Ann.  636. 

A  review  of  our  reports  in  similar  cases  points  to  only  two  oeo^isions 
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on  which  this  court  haft  allowed  damages  in  excess  of  $10,0(K)  for  per- 
sonal injuries,  and  these  were  for  very  grievous  and  permanent  results: 
Barksdale^s  case,  23  Ann.  180;  Chipin's  case,  17  Ann.  19. 

Among  other  ciiftes  we  find  an  allowance  of  §7000  for  an  accident  re- 
sulting in  the  death  of  the  head  of  a  large  family,  to  whom  he  was  the 
only  support;  another  allowance  of  $5000  for  the  death  of  a  man 
similarly  situated,  and,  in  another  case,  a  judgment  of  $3000  for  a  like 
result.  Curley's  case,  40  Ann.  810;  Feran  vs.  Sellers,  39  Ann.  1011  j 
Claiiain  vs.  Telegraph  Co.,  40  Ann.  178. 

And  in  as  far  as  our  observation  has  gone,  we  find  that  the  courts  of 
other  States  of  the  Union  have  not  reached  as  high  figures  as  this  court 
has  allowed. 

Substantial  damages  must  be  awarded  in  proper  cases,  but  by 
all  means  speculative  litigation  must  be  discouraged  and  possibly 
checked. 

Now,  in  the  present  case,  we  have  no  hesitation  in  saying  that  the 
verdict  is  largely  excessive,  and  beyond  all  measure  and  all  precedents. 

That  the  plain  tiff  was  seriously  injured,  that  he  suffered  great  pain; 
was  exposed  to  loss  of  time,  loss  of  business  and  to  large  exx>enses 
for  medical  assistance  cannot  be  denied,  and  evidence  to  that  effect  is  un- 
contradicted; but  it  is  equally  true  that  he  has  rapidly  improved  under 
medical  treatment;  that  for  months  he  has  been  able  to  walk,  go  about 
and  attend  to  business,  without  the  use  of  crutches,  and  without 
the  need  of  assistance;  and  above  all  that  he  is  yiet  alive,  fully  able  to 
earn  his  livelihood  and  well  disposed  to  enjoy  life. 

His  most  serious  injury,  and  the  most  irritating  cause  of  his  sufferings 
is  the  inflammation  in  lue  hip-joint.  But  competent  i)hysicians,  some  of 
whom  have  rendered  him  professional  services,  and  others,  who  have 
critically  examined  him,  all  testify  that  with  proper  treatment,  prudent 
care  and  attention  he  can  be  radically  cured. 

Great  reliance  is  placed  by  his  counsel,  as  a  fruitful  source  of  damages, 
on  the  fact  that  he  is  now  aftiicted  with  Hernia,  characterized  by  symp- 
toms of  threatening  strangulation,  which  thoy  confidently  attribute  to  the 
railroad  accident.  Plaintiff  himself  testifies  that  it  is  a  result  of  the  blow 
which  he  then  and  there  received.  But  of  course  his  testimony  is  not 
that  of  an  exi)ert,  and  none  of  the  physicians  who  were  examined  testify 
directly  in  the  same  sense.  One  of  them  says:  **lt  (Hernia)  is  fre- 
quently the  result  of  direct  violence,  but  I  can't  say  as  to  this."  True 
plaintiff  says  that  one  of  the  physicians  who  attended  to  him  at 
liift  home  for  several  days  saw  his  hernia  and  pronounced  it  very  serious 
and   ]»erhaps  dangerous.     But  this  ik   merely  hearsay,  and  a  strange 
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co-incidence  must  be  noted  in  this  connection:  the  failure  of  plaintiff  to 
take  the  testimony  of  that  physician  and  of  another  physician  of 
his  neighborliood,  wlio  rendered  tlie  first  medical  aid  Avhich  he  received 
after  the  accident. 

Notliing  in  the  nature  of  this  case  or  in  the  surrounding  circumstances 
can  legally  screen  this  party  from  the  effect  of  the  rule  which  jurispru- 
dence applies  to  litigants  who  fail  to  produce  important  testimony 
easily  within  their  reach,  and  presumably  under  their  control.  Ket^huni 
vs.  R.  R.,  :38  Ann.  779  j  Day  vs.  R.  R.,  JJ5  Ann.  094. 

We  are  constrained  to  notice  another  circumstance  which  goes  a  great 
way  to  negative  the  assertion  that  hernia  was  one  of  the  results  of  the 
accident.  Nearly  three  weeks  after  he  had  been  injured,  plaintiff 
was  placed,  on  the  recommendation  of  his  home  physicians,  under  the 
treatment  of  Dr.  M.  M.  Rannei-man,  of  Grand  Cane,  La.,  as  a  surgeon 
of  superior  ability,  who  then  Uwk  him  and  had  him  under  his  charge  for 
more  than  a  month,  including  three  weeks  during  which  he  was  under 
the  doctor^s  own  roof,  receiving  his  daily  and  almost  constant  attentions 
of  the  most  intimate  character.  And  yet  in  his  testimony  Dr.  Banner- 
man  does  not  make  a  single  reference  to  hernia  in  conueetion  with  his 
patient.  Far  from  it,  his  testimony  contains  the  following  very  signifi- 
cant statement :  "  Plaintiff,  during  my  treatment,  complained  of  no 
other  injury  resulting  from  the  railroail  accident,  except  that  in  his  hip- 
joint." 

It  is  in  proof,  and  plaintiff  himself  testifies  that  many  years  ago  he 
was  ruptured  on  the  right  side,  and  it  is  show  n  that  he  is  now  ruptured 
on  both  sides,  but  the  evidence  entirely  fails  to  trace  the  second  rupture 
to  the  railroad  accident. 

That  element  of  damages  must  therefore  be  eliminated  from  the  case. 

And  we  therefore  conclude  that  an  allowance  of  $5000  is  amply  suffi- 
cient to  compensate  plaintiff  for  all  the  pains  that  he  has  suffered, 
the  loss  of  business  and  of  time  that  he  has  incurred,  to  meet  the 
expenses  of  past  medical  attendance,  and  to  secure  the  future  treatment 
and  attention  needed  to  fully  restore  him  from  the  effects  of  the 
injuries  which  he  received.  To  allow^  more  would  be  enriching  one 
litigant  at  the  expense  of  the  other. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  amended  by  reducing  the  amount  of  damages  to 
be  recovered  by  plaintiff  from  twenty -five  to  five  thousand  dollars,  and 
that,  as  thus  amended,  said  judgment  be  aflRrnied,  and  that  costs  of  ap- 
peal be  taxed  to  plaint ifi'. 
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No.  261.  -5i-^-, 

n  a  A      T^  48    1951 

City  of  Shreveport  vs.  A.  DRoriN.  \  4iij\ih\ 

A  municipal  corporation  which  seeks  to  compel  the  removal  of  a  building  which  hax  ex- 
isted for  many  years,  on  the  ground  that  it  rests  upon  ground  decUcated  to  public  use, 
carries  the  burden  or  clearly  proving  the  dedication. 

When  tJie  evidence  produced  U}  show  the  dedication  is  a  map  or  plat,  and  the  statements 
thereon  are  ambiguous  or  doubtful  as  to  the  extent  of  the  dedication,  recourse  may  bo  had 
to  the  contemporaneous  and  subsequent  acts  of  the  parties  to  show  their  intention  and 
the  construction  put  by  them  on  the  de«lication. 

A  plain  and  positive  intention  to  dedicate  is  an  essential  element  of  a  dedication,  and  that 
intention  must  be  shown  by  language  or  acta  so  clear  as  to  exclude  any  other  reasonable 
hyiM>thesis,  or,  at  least,  to  clearly  convince  the  Judicial  mind. 

Finding  that  the  intention  to  dedicate  to  the  extent  claimed  in  this  case  is  seriously  doulit- 
ful  on  the  face  of  the  map  and  contradicted  by  the  a<'ts  of  the  parties  and  the 
circumstances  of  the  case,  the  claim  is  denied. 


APPEAL  from  tlie  First  District  Court,  Parish  of  Caddo. 
Tatjlor,  J. 


A.  I).  Land,  City  Attorney,  for  Plaintiff  and  Appellee : 

This  is  a  suit  to  remove  part  of  a  building  and  other  obstructions  from  a  public  alley 
of  the  City  of  Shrereport. 

Dedication  of  this  alley  as  being  of  the  uniform  width  of  twenty  feet  is  shown  by  a  plat 
tiled  in  office  of  parish  judge  of  Parish  of  Natchitoches  in  1837,  by  the  original  owners  of 
the  site  of  the  town  of  Shreveport,  which  in  1839  was  incoriiomted  as  "  laid  off  and  divided 
into  lots  "  in  1837  —  also  by  map  flled  by  the  defendant. 

This  dedication  antedated  the  sale  of  the  lot  now  owned  by  defendant,  and  the  alley  is  en- 
titled to  its  full  quantity,  and  the  deficit,  if  any,  must  faU  on  the  lot.  C.  C.  846,  847. 
Exprciwions  of  measui-ement  are  controlled  by  the  plan.  17  L.  407 ;  26  Ann.  40.  In  this 
case  the  contention  of  defendant  that  his  lot  is  entithnl  to  a  ft^ntage  of  forty  feet  is  shown 
by  the  plan  to  be  erroneous.  See  opinion  of  district  judge. 
,  Defendant's  building  obstructs  more  than  one-third  of  the  alley  and  prevents  its  um»  for 
the  ordinary  punnwes  of  a  public  alley  in  a  city.    Hem-e  it  should  be  removed. 


Yonmj  &  Thatcher  for  Defendant  and  Appellant : 

That  property  may  be  dedicatcnl  to  public  use  is  a  well  established  principle  of  the  common 
law.  "  *  *  The  importance  of  this  principle  may  not  always  be  appreciated,  but  we 
are  in  a  great  degree  dependent  on  it  for  our  highwaj's  and  streets.  *  *  ♦  Dillon  on 
Mnnic.  Corp.,  Sec.  490. 

An  intent  on  the  part  of  the  owner  to  dedicate  is  absolutely  essential,  and  unless  such  inten* 
tion  can  be  found  in  the  facts  and  circumstances  of  the  particular  case,  no  de<Iication 
exists.  When  a  plat  is  made  and  re<-or<Uxl,  the  reiiuisite  intention  is  generally  indisputable. 
Same,  Sec.  499. 

The  question  whether  land  has  been  dedicated  to  public  use  U  one  qf  intent.  The  intention 
to  dedicate  is  abtoltti^ly  eggential,  and  it  should  clearly  and  satisfactorily  appear.  Animtu 
iiedeeendi  is  the  vital  principle.  Am.  and  Eng.  EncyclopH?dia  o,  Law,  pp.  400  and  401,  and 
catu'S  theie  cited,  a  few  of   which  we  mention,  vik:    To  sustain  dedication,   intention 
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of  ownei-ft  to  dedicate,  as  well  as  an  actual  appro])riatioii  by  the  ]>iihlie  numi  he  shown.    21 
Wis.  451. 
Dedication  cannot  be  made  out  without  clear  intent  to  dwlicate  on  the  part  of  the  jiroprietor 
and  an  acceptance  by  the  public.    Lee  vs.  Luke.  90  Am.,  Dec.  220. 

To  constitute  sufficient  dedication  there  must  he  tlie  intention  on  the  part  of  the  owner 
to  make  the  gift  and  also  an  acceptance,    (rentlemaii  vs.  Soulo,  83  Am.  Dec.  p.  264. 

In  onler  to  constitute  a  de<lication  for  a  public  liighway,  there  ninst  be  an  intention,  to  dedicate) 
by  the  owner  clearly  and  unequivocally  shown,  and  an  acceptance  by  the  public.    Mei-«»  evi 
dentiary  facts  tending  to  .show  a  deilication  do  not,  of  tlicniselves,  constitute  the  deilii-a- 
tion.    Shellhonse  vs.  State  (Indiana),  2  X.  K.  Hep.  484. 

Tlie  question  of  the  intent  to  dedicate  is  the  paramount  one  in  all  cases  of  disputed  dtnlication. 
Am.  and  Enjf.  Encyclopn-dia  of  Law,  Vol.  .'>.  p.  402. 

The  burden  of  provin;;  a  dedication  of  land  for  a  street  is  on  J  lie  town.  Xason  City.  Ktc,  v.s. 
Town  of  Nason,  7  Am.  and  Kn;f.  (.'orporati<m  rases,  p.  421. 

Since  dedication  is  the  joint  effect  of  intention  of  ap])ropriation  (if  land  and  at'ceptauce  by  the 
public,  no  premunption  of  dedication  can  he  made,  where  circnmtitanceK  exi-ttt  which  negative 
the  prefttniiptitm  of  intention.  Any  aet  *  '-  *  of  the  owner,  with  the  evident  purpo.He 
of  rebutting  the  iut4*nt  to  dedicate,  will  be.  when  established,  conclusive  to  that  end.  Am. 
and  Eng.  Ency.,  Vol.  5,  p.  409. 

As  against  the  original  owner,  the  intent  to  dedicate  nnL-st  be  ni^ule  clear,  and  this  int-ention  is 
to  be  gathered  from  acts  aiul  detlarations  explanatory  thereof,  in  connection  with  all  the 
circumstances  which  suiTound  and  tli row  light  iiptui  the  subject  in  each  particular  case. 
Ibid,  p.  402. 

/4«  explanatory  note  on  a  totvn  plat.  incon«i*tent  with  the  plat  and  itjs  courxeM  and  di»tanee»  munt 
give  way  to  them.    Ibid,  p.  406  ;  100  Ind.  4453. 

Where  the  proprietor  of  land  lays  out  the  same  inio  liuiiding  lots,  with  Mtreets  aud  alleys 
between  tfiem.  and  makes  and  reconlsa  plat  tliereof,  In*  thereby  dt^licatos  such  sti-eets  and 
alleys  to  public  use.  Fulton  vs.  Town  of  Dover  (Delaware),  6  Cent.  848,  cit«l  in  note  in 
Am.  and  Eng.  Ency.,  Vol.  a,  p.  409. 

There  nmst  be  a  plain  and  ponitire  intention  to  gire,  and  one  e(|ually  plain  and  iMwItive 
Ui  a<"ctqit;  by  analogy  to  other  contracts,  tlicrc  must  be  a  c(mcnrrenee  of  two  parties  to 
]tass  the  right.  The  jmsitive  as.sent  by  tlie  owner  and  tlie  actual  use  by  the  pnblie  *  * 
must  be  shown.  And  when  the  d<><Iication  is  not  express,  but  in  be  inferrtnl  fnmi  the  a4*ts 
and  acquiescence  of  the  owner  and  the  use  by  rlie  imblic.  theite  m\t»t  be  mtch  a»  to  e^tclude 
erery  qfher  hypothettitt  hvt  that  of  dedicition.  W  .Viiii.  282;  19  La.  62:  7  Ann.  498:  H.  D.  p. 
].%8,  No.  3. 

Tlie  dedication  of  propi'rty  to  public  use  must  ajjpear  by  evidence  so  com-lnsive  as  to  exc'lmle 
all  idea  of  private  ownership.    37  Ann.  497. 

The  dedication  of  proi>erty  to  public  use  need  not  be  mad«'  in  I'xpi-ess  tenns.  In  ca.se  of  doubt 
as  to  the  KXTEXT  of  the  property  dedicated  the  contemporaneous  and  trnhgetpvent  continuoHM 
cmmf  ruction  of  the  dedication  put  tipon  it  or  accepted  by  both  the  public  and  the /oniter  owners 
of  the  property  Mhould  remove  the  doubt.    34  Ann.  1090. 

If  the  works  formerly  constructed  («i  the  public  soil  cfinsist  of  houses  or  other  buildingifi 
which  cannot  be  destroyed  without  causing  signal  damage  to  the  owner  of  them, 
and  these  houses  or  other  buildings  merely  encroa<h  upon  the  public  way,  without  pi-e- 
venting  its  use.  they  shall  be  permittod  to  remain,  but  the  owner  shall  be  bound  when  h«* 
rebuilds  them,  to  relinquish  that  part  of  the  s«»il  or  of  the  public  way.  upim  whicli 
they  formerly  st4»od.    C.  ('.  Art.  8(r2. 
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The  o)>inion  of  tlie  Court  was  dolivored  by 

Fen\er,  J.  The  City  of  Slireveport  alleges  that  defeiidaDt,  ii'ho  is 
tlie  owner  of  lot  No.  13  in  Block  40  of  said  city,  has  erected  thereon  a 
brick  building,  fence,  etc.,  which  extend  beyond  the  line  of  his  said  lot 
and  unlawfully  encroach  upon  an  adjoining  public  alley,  obstructing  the 
same  unlawfully,  and  prays  for  a  judgment  to  remove  said  obstruction. 

The  defendant  admits  ownership  of  the  lot  and  building,  but  avers 
that  the  latter  rests  wliolly  within  the  lines  of  his  lot  and  does  not  en- 
croach upon  the  i)ublic  alley. 

Both  parties  agree  as  to  the  existence  of  a  duly  dedicated  public 
alley,  but  they  differ  as  to  its  width  under  the  dedication  thereof,  the 
city  claiming  that  it  is  twenty  feet  wide,  while  the  defendant  attributes 
to  it  a  width  of  only  ten  feet. 

The  town  of  Slireveport  was  incorporated  in  1839,  and  embraced 
a  territory  of  640  acres  which  had  iK^longed  to  an  association  of  indivi- 
duals called  the  Slireveport  Town  Company,  who,  prior  to  and  in  view 
of  its  incorporation  as  a  town,  had  divided  a  considerable  part  of 
it  into  s<iuare8,  lots,  streets  and  alleys.  A  map  is  produced  showing 
tliis  division,  which  is  admitted  by  both  parties  to  operate  a  dedication 
to  public  use  of  the  streets  and  alleys  thereon  depicted  and  described. 

The  dispute  is  as  to  the  extent  of  the  dedication. 

The  map  represents  over  sixty  s<[uares,  all  of  which,  except  four,  are 
divided  as  exhibited  in  the  following  tigure : 
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Four  of  the  lots  fronting  on  Texas  street  are  divided  as  shown  in  the 
following  figure,  which  exhibits  square  No.  40,  in  which  the  defend- 
ant's lot  is  situated : 
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TEXAS   STREET. 

Ou  tbe  margin  of  the  map  tlie  followiug  stiitcments  are  imwle  :  "  Tlie 
lots  in  Slireveport  are  40  foet  front  by  150  feet.  The  alleys  are  20  feet 
wide." 

It  is  admitted  that  all  the  squares  are  320  feet  square. 

As  applied  to  all  the  squares,  except  four,  both  the  above  statements 
on  the  margin  of  the  map  are  perfectly  true;  all  the  lots  are  40  feet 
front  and  all  the  alleys  are  20  feet  wide. 

But  when  we  come  to  the  other  four  squares  represented  in  the  second 
diagram,  it  is  manifest  that  both  the  statements  cannot  stand  together, 
one  or  the  other  must  give  way. 

It  is  mathematically  impossible  for  all  the  lots  fronting  on  Market  and 
Edward  streets  to  have  40  feot  front  and  for  the  alley  to  have  20  feet 
width ;  for  deducting  from  the  320  feet  entire  width  of  the  square^  the 
depth  of  the  lots  fronting  Texas  street  or  150  feet,  and  there  remain 
only  170  feet,  which  cannot  contain  four  lot  fronts  of  40  feet  each  anH  a 
20-foot  alley. 

The  question  is,  which  must  control  ? 

Must  the  reservation  of  40-feet  lots  yiehl  to  the  dedication  of  a  20-feet 
alley ;  or  must  the  dedication  yield  to  the  reservation  ? 

Considering  that  defendant  received  the  lot  as  a  40-foot  lot,  under 
a  chain  of  title  rijuning  ba<!k  more  than  forty  years,  in  which  it  is 
several  times  expressly  described  of  such  dimensions,  and  that  the  occu- 
pancy by  the  brick  building  in  controversy  has  continued  for  nearly  as 
long,  it  certainly  seems  clear  that  the  burden  of  proving  dedication  de- 
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volved  on  tlie  city,  and  that  if  the  title  produced  by  her  is  ambiguous, 
the  doubt  must  be  conatnied  against  lier. 

Tlic  city  produces  no  other  proof  of  the  original  dedication  tlian  the 
map  above  described  containing  the  ambiguous  and  contradictory  mar-: 
ginal  statements  above  referred  t-o. 

Is  not  the  extent  of  the  dedication  intended  manifestly  doubtful  ? 

Observe  that  under  the  construction  of  defendant  the  city  will  receive 
precisely  the  same  amount  of  space  for  alley-ways,  in  these  four  squares 
as  she  does  in  all  the  other  squares.  The  only  difference  is  that  instead 
of  one  20-foot  alley-way  running  through  the  whole  square,  a  space  of 
20  by  320,  she  takes  one  alley  of  20  by  1(50  and  another  transverse  alley 
of  10  by  320. 

Why  should  it  be  supposed  that  the  owners  intended  to  grant  one- 
.  third  more  for  alleys  in  these  squares  than  in  all  the  rest  f 

If  such  had  been  their  iutcnition,  why  should  they  have  tiiken  this  ad- 
ditional space  from  the  lots  fronting  on  Market  and  Edward  streets? 
rather  than  from  the  rear  of  the  lots  fronting  on  Texas  street  ?  What 
better  reason  has  the  city  to  claim  the  extra  width  of  its  alley  from 
plaintiff,  than  from  the  proprietors  of  the  Texas  street  lots  ?  They  have 
no  better  right  to  a  depth  of  150  feet  than  plaintiff  has  to  a  front  of  40 
feet. 

But  if  owners  did  iiit<^nd  to  reduce  the  front  of  these  lots,  why  did 
they  not  reduce  them  all  proi)ortioually  ?  The  proprietors  of  all  the 
other  lots  fronting  on  Market  street  enjoy,  without  dispute,  their 
full  frontage  of  40  feet ;  and  if  the  city's  claim,  set  up  at  this  late  day, 
be  allowed,  the  whole  loss  must  fall  on  defendant  and  his  lot  must  be  re- 
duced by  one-fourth  of  its  front. 

There  is  absolutely  nothing  in  the  instrument  of  dedicaticm  t4>  indicate 
an  intention  to  ciit  off  so  huge  a  slice  from  this  lot. 

The  extent  of  the  dedication  is  not  only  fairly,  but  seriously,  doubtfu^ 
on  the  face  of  the  instrument  relied  on  to  prove  it. 

We  have  held  that  **in  case  of  doubt  as  to  the  extent  of  the  property 
dedicated,  the  contemporaneous  and  subsequent  continuous  construction 
put  upon  it  or  accepted  by  both  the  public  and  the  former  owners  of 
the  property,  sliould  serve  to  remove  the  doubt."  McNeill  vs.  Hicks, 
34  Am.  1090- 

Applying  this  test,  we  find  that  the  members  of  the  Town  Company 
partitioned  the  property  among  theniHclves  in  1843,  and  this  lot  fell  to 
Jenkins.  He  sold  in  January,  1845,  by  the  simple  description  of  lot  13 
in  block  40,  referring,  however,  to  the  plat  which  gave  it,  with  all  other 
lots,  a  frontage  of  40  feet  on  Market  street  by  a  <lepth  of  150  feet.     In 
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1811)  liis  vendee  sohl  it  by  an  express  description  of  these  dimensions. 
In  subsequent  sales  it  was  described  simply  by  nuniljers  of  lot  and 
block,  and  since  i8()9,  by  same  description  with  the  addition  the  dimen- 
sions of  4()  by  150,  *•  more  or  less." 

Thus  it  appears  that,  after  the  dedication,  the  owners  continuously 
treated  this  lot  as  having  these  dimensions. 

It  further  appears  that  the  brick  building,  which  the  city  now  seeks  to 
remove,  w^as  constructed  as  far  back  as  1853  and  has  stood,  without  ob- 
jection or  complaint,  until  the  recent  institution  of  this  suit.  During  all 
that  time  the  city  authorities  and  the  public  have  been  content  with  the 
use  of  the  alley  as  it  stood. 

Of  course  there  is  no  prescription  of  the  public  right,  but  these  cir- 
cumstances certainly  strengthen  the  contention  of  the  defendant  that 
there  was'  no  intention  on  the  part  of  the  owners  to  dedicate  this  alley 
by  a  width  of  20  feet. 

We  rise  from  the  study  of  the  record  with  the  strong  conviction  that 
such  was  not  the  intention  of  the  owners  in  this  dedication.  The 
map  produced  is,  confessedly,  not  the  original.  There  is  evidence  in  the 
record  to  show  that  the  first  map  divided  these  four  blocks  precisely  a« 
the  other  blocks  were  divided,  at  which  time  the  marginal  statement*  as 
to  dimensions  of  lots  and  alleys  were  consistent  and  strictfy  true ;  that, 
subsequently,  a  change  was  made  in  the  distribution  of  lots  and  alleys 
in  these  four  blocks,  and,  as  this  change  left  the  same  amount  of  sjmce 
for  alleys,  it  was  not  thought  necessary,  or  was  inadvertently  omitted, 
to  change  the  marginal  statements.  But  we  are  satisfied  the  owners  in- 
tended to  reserve  the  same  number  and  dimensions  of  their  lots  and  to 
dedicate  no  greater  space  to  alleys.  If  such  had  not  been  their  inten- 
tion, it  seems  clear  that  they  would  have  expressed,  in  some  way, 
the  diminution  oi)erated  in  the  size  of  the  lots  reduced. 

The  intent  to  dedicate  is  essential  to  a  dedication.  That  intent  may 
be  as  clearly  expressed  in  a  map  or  plat  as  by  the  clearest  language  ;  but 
when,  as  in  this  case,  the  expression  is  ambiguous,  then  the  same  prin- 
ciples apply  in  determining  the  intention  as  in  cases  wiiere  the  dedica- 
tion is  not  express,  but  implied  from  acts  and  circumstances.  In  such  case, 
the  law  is  well  established  that  "though  no  parti<Milar  forui  be  requisite, 
there  must  be  a  plain  and  positive  intention  to  give  and  one  equally 
plain  to  accept.  The  positive  assent  of  the  owner  and  the  actual  use  by 
the  public  for  tlu*  iiublic  purposes  intended  by  the  appropriation,  so  as 
to  render  it  unjust  and  injurious  to  reclaim  the  land,  must  be  shown. 
And  when  the  dedication  is  not  express,  but  to  be  inferred  from  the  acts 
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or  rtcquiesctMice  of  tlie  owner  and  the  use  by  the  public^  tliere  nmst 
be  ftiU'h  as  to  exchule  eve^*y  otlier  hypi»tliesi8  but  that  of  ijedieation." 

See  authorities  eited  in  Ifeunen's  Dig.  Things  (a)'-i),  No.  3. 

Many  autliorities  are  quoted  in  the  opinion  of  the  learn(*d  judge 
a  quo  and  in  the  briefs  of  counsel ;  but  we  think  tJu»re  aw  no  doubtful 
]n*opositions  of  hiw  involved  in  the  ease  and  but  slight  differences 
between  the  parties  in  their  legal  ])ro{)ositions.  We  do  not  differ  from 
the  judge  <i  quo  in  his  statement  of  the  law  which,  as  usual  with  him,  is 
learned  and  accurate ;  but  in  our  appreciatiou  of  the  fiicts  and  of  tlu; 
application  of  the  law  to  them  we  are  conipelU*d  to  take  a  different  view 
from  his. 

It  is,  therefore,  ordered,  adju<lged  and  decreed  that  the  judgment  ap- 
XKJided  from  l>e  annulled,  avoided  and  reversed,  and  it  is  now  adjudged 
and  decreed  that  there  be  judgnu'ut  in  favor  of  the  detendant,  and 
rejecting  plaintiff's  demand  at  plaintitt"s  cost  in  both  courts. 


No.  260. 
Simon  Lew,  Jk.,  vs.  S.  N.  Foud,  kt  ai.. 

A  pi-iMiiiHHorv  iioto  KffimMl  by  an  net  «t'  inort^^Ji.ire.  »«xt'i'iitf«l  uinl  m«iu'il  imly  lor  iiso  um 
(-ollatrnil  8t'rurity  for  n  proHeiitly  cxlntiii^f  di-bt.  i»siyul»lt'  Jit  u  hitinv  daU'.  to  th»'  iiiaktor*H 
own  «iiU»v.  ami  by  biui  I'mlorHeil,  jmHun'H.  bt'forc  maturity,  fivt*  of  all  njuitirH  hiuI  oH'st'tM  in 
thi'uiaker'H  favwr. 

In  ciuu*  thf  indfbtcihu^HH  of  tbo  niakfi*.  wbich  «m([  t-oIlat4>i-al  was  int<'U<U*(l  t4i  m'cuiv,  liaa 
U'tMi  paid,  and  the  colIattM'al  retnnuMl  to  tlu*  niakrr.  lu'  nia>  ajjain  n»iHrt«t»  kjuhc  to  any 
4itbi»r  orwlitor  of  Ium.  fitlirr  l>efor»'  or  aft«T  maturity  and  undi'r  likf  conditionH  oh  h«'  nii^rlit 
iraiinfer  or  plwd'^t*  a  noto  prini-.trilv  I'xernted  for  value. 

Til**  pre-cxistent  d«*bt  nuiHt  bt*  fxtin^uirtlied.  otlu*rwim«  tJuTv»  in  no  novation  :  if  it  Ik*  only 
nKMliticd  in  mime  jmrtH,  and  any  Htipnlation  of  thi'  ori;;iuHl  otdipition  1m*  .sutfi'ivd  to  n*- 
main,  it  is*  no  novation.  It  i.**  not  priMunuMl.  and  tb«-  intention  to  make  it  mu«t  rlrarly 
n»j*ult  tVom  thi*  torniM  of  tin*  a;fnH*nK'nt,  or  by  a  full  di.scharK»«  of  tbc  >ri;;ina]  di-bt. 
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Land  d:  IjUiuI  for  i*laintiff  antl  Apj)elh»e : 

The  nonnpiin  it-nt  not«««  bavin;;  bt-rn  oxtin»uii4lii*<I  by  a  doubb-  novation,  tlio  niort;;aK<« 

Ki'cnrin;;  Hanie  wa«  not  tranwfcnvil  to  tbe  sulwtituted  cnMlitt*.  in  tb«'  aibs-iirt'  «»f  an  rxpn-HH 

rt'Hcrvation.     ('.  ('.  21X0.  ^IW. 

Tlu' nmrtgam-' not**  was  Hurn'ndi'H'd  to  ttu'  inakfr  for  tbr  purjMiMr  of  h 'iMiiin;;  tin*  Uour- 

«piin  rt*nt  noto.«*— and  ronhl  not  In*  pl»'d;j«'d  for  other  dfbtH  witboul  the  conHcnt  of  the  former 

bidder. 

Ssnd  niort^a^e  noli'  wan  extinirniMhfd   by  {laynient  and  eon  fusion,  and  eonld  not  U»  re- 

iHMued  by  the  maker  before  or  after  maturity  .ho  an  to  n-vive  the  inort>{a:r<".    4  K.  416:  19 

Ami.  2<«»:  23  Ann.  030.  25  Ann.  438. 
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4.  The  caHt»8  in  35  Ann.,  5  and  39  Ann.  712  have  no  application  to  the  ca8o  at  bar.  Id 
iif  ither  cajie  wa8  there  proof  of  payment  or  confnHion.  And  in  lioth  caJM<«  the  doctrine  is 
limited  to  the  reiiMue  of  inortgaj^e  noteii,  given  originally  to  nominal  mortgagees,  and 
acquired  by  third  innocent  p<»rflon8  before  maturity.  In  the  cana  at  Itar  the  note  was  ob- 
tained fntm  the  maker  after  it  had  been  negotiated,  and  had  "come  back'*  into  hiH  hands, 
and  again  coming  into  his  hands  after  maturity,  it  wa«  reiiisned  after  third  persons  had 
ac(iuii-<«d  mortgage  rigbta. 

.*).  A  mortgage  cannot  be  created  by  the  imuo  or  reisHue  of  a  not**.  When  a  dormant  mort- 
gage once  annef).  it  is  like  an  ordinary  conventional  mortgage,  and  is  extinguished 
whenever  the  mortgagor  reacquires  the  evidence  of  the  principal  obligation.  A  man  can- 
not hold  as  owner  an  obligation  against  himself. 

0.  The  omission  of  a  clerk  to  write  down  a  part  of  the  alleged  testimony  of  a  witness,  \a  no 
ground  for  a  new  trial.  3  R.  364;  32  Ann.  1078,  Such  omissious  must  be  supplied  before 
the  submission  of  the  case.    33  Ann.  932,  1079 ;  29  Ann.«716. 


Wine  d'  Herndon  and  Alexander  d'  BUinchard  for  Defendauts  and 
Appo)laiit8 : 

Suit  by  junior  mortgagee  for  erasure  of  anterior  nmrtgagiv  Alleged  ground :  Payment  of  note 
and  extinguishment  of  nmrtgage. 

Decision  favorable  to  plaintiflT  on  gi"ound  not  alleged  in  petition:  novation  of  notes  f«»r  which 
the  nutrtgage  note  in  contn>versy  was  deposited  as  collateral  security. 

A  and  B  aro  obligoi-s  of  an  obligation  contracted  to  C.  To  secure  this  debt  B  deposits  as 
collatiTal  security  his  note  secured  by  mortgage  on  property  owneil  by  him.  AfterwarrlsC 
releases  A  and  substitutes  D  in  his  place.  To  this  B.  consents  and  agrees  that  the  mort- 
gage collateral  shall  continue  responsible  for  the  debt.  Query  :  By  this  arrangement  what 
is  novateil  ?  Is  it  tlie  whole  of  the  original  obligation  to  C.  or  only  As  part  of  the  obliga- 
tion ?  Clearly  the  latter.  Pre-existent  obligation  not  extinguished.  What  was  done 
amounted  only  in  nio«tiflcati<m  of  original  obligation,  and  not  its  novation.    C.  C.  21tr7. 

The  judge  a  quo  fails  to  make  this  distinction,  and  holds  that  original  obligation  is  novated. 

Applicability  of  C.  C.  219.'».  on  which  lower  judge  relies,  denied.  Law  governing  this  case  is 
C.  C.  21 87. 

But  even  if  C.  ('.  219.')  be  applicable,  case  is  with  defendants,  f«>r  there  was  express  resena- 
tion  by  the  creditor  of  the  mortgage  collateral. 

Maturity  of  a  note  dmjs  not  affect  right  to  pledge  it  as  collateral  security :  nor  does  the  sur- 
render of  a  not*>  Ui  the  maker,  by  party  who  has  held  it  as  collateral  to  another  note  which 
is  paid,  extinguish  the  collat<«ral  note.  Maker  has  legal  right  to  reissue  it.  25  Ann.  363  ; 
3.>  Ann.  5 :  39  Ann.  729,  730. 


Tlie  opinion  of  the  Court  was  delivered  by 

Watkin's,  J.  The  plaintiff,  as  holder  of  a  junior  mortgage  on  the 
property  of  the  defendant  S.  N.  Ford,  has  brought  this  action  for  the 
caneellatiou  of  the  inscription  of  a  senior  and  interfering  mortgafre. 
held  by  the  defendant  William  Winter,  on  the  gr4>und  tliat  the  niort- 
gjig  •  indebtedness  had  been  paid  and  siitistied,  and  the  note  returned  to 
tlic  maker;  and  on  the  further  ground  that,  if  said  Ford  had  reissiiwl 
sai<l  note,  it  was  rei.ssued,  after  maturity,  to  Winter,  without  a  valuable 
consideration,  and  that  he  was  not  a  bomt  fiAe  holder  thereof. 
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J.  (i.  McWilliaius  was  cit<»(l  as  one  of  the  defend  ants,  but  the  record 
discloses  that  he  has  no  interest  in  the  transaction.  Tlie  principal  de- 
fendant4«  are  S.  N.  Ford  and  William  Winter,  and  their  contention  is 
tliat  Winter  holds  the  said  senior  mortgage  as  collat^eral  security  for  the 
payment  of  certain  rent  notes  due  by  Mrs.  Hourquin  to  S.  N.  Ford,  and 
by  liim  endorsed,  certain  other  indebtedness  from  the  Fords  to  Winter 
tlien  existing,  and  all  future  indebtedness  that  might  be  contracted  by 
tliem — Winter  agreeing  to  deliver  same  to  A.  Colin  as  owner,  as  soon  as 
all  indebtedness  t^)  him  was  satisfied.  Winter  claims  to  have  advanced, 
under  this  agreement,  $1290  00,  and  for  this  Hum,  and  the  balance  due 
on  rent,  he  asserts  his  right  to  hold  and  retain  the  mortgage  note  as 
collatersil  security. 

The  jndge  a  quo  sustained  the  demands  of  the  plaintiff  in  part,  to  the 
extent  of  holding  that  the  obligation  of  S.  N.  Ford  had  been  novated,  by 
reason  of  the  cancellation  of  the  Bourcjuin  rent  notes,  in  January,  1889, 
and  the  acceptance  of  other  notes  of  Martin  &  Burns,  as  lessees,  and 
others  of  Ford,  in  their  stead;  and  he  ordered  the  mortgage  cancelled 
to  the  extent  of  $5808  06,  thus  leaving  it  in  operation  and  effect  as  to 
the  remainder  of  the  Ford's  indebteness  to  Winter. 

Of  this  judgmt^nt  both  parties  complain. 

The  salient  facts  are  these  : 

On  the  10th  of  June,  1886,  S.  X.  F'ord  executed  a  promissory  note  for 
s?7000,  due  at  twelve  months,  payable  to  his  own  order,  and  endorsed 
and  delivered  same  to  McWilliams,  McCutcheon  &  Demming,  private 
bankers,  as  collat/cral  security  for  his  account  which  was  then  ower- 
drawn  to  the  extent  of  $10,000. 

Subsequently  this  bank  became  merged  into  the  ('ommercial  National 
Bank,  and  he  continued  business  with  it  as  he  had  done  with  its  prede- 
cessors. Their  dealings  were  continued  until  the  24th  of  February, 
l^S7,  when  Ford  settled  his  indebtedness,  and  the  bank  surrendered  the 
c(»l  lateral. 

On  the  26th  of  February,  1887,  Ford  executed  his  note  to  his  own 
order,  for  $3,610  20,  and  endorsed  and  delivered  it  to  Adolph  Cohn  for  a 
debt  he  owed  him,  and  also  delivered  to  him,  as  collateral  security 
therefor,  the  .f  7000  mortgage  note  which  had  just  been  surrendered  to 
him. 

In  April,  1887,  S.  \.  Ford  leased  his  warehouse  to  Mrs.  M.  L.  Bour- 
ipiin,  at  a  rent  of  $141  ()6ft  per  month,  for  a  term  of  five  years,  and  for 
which  sums  she  executed  her  notes. 

During  the  following  September,  f\)rd,  having  found  himself  in  a 
situation  which  required  additional  funds,  he  sought  to  discount  the 
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Boiirquiii  rent  notos  to  Win.  Winter.  He  expressed  liimself  as  Ueiujj 
willing  to  iliseount  the  paper,  bnt  required  additional  security.  Ford 
tlien  applied  to  A<lolpli  Cohn  for  the  $7000  mortgage  note,  to  place  it 
witli  Winter,  and  lie  gave  his  consent,  provided  he  wa«  fully  protected. 
He  surrendered  the  note  to  Ford  on  tlie  16th  of  September,  1K87,  and 
he  executed  a  receipt  to  Cohn  wliich  concludes  thus :  '^Tlie  said  Winter 
binds  himself  to  protect  Cohn  to  the  amount  of  the  said  note  of 
i3f)10  20."  * 

On  t!ie  same  date  Winter  executed  to  Ford  a  receipt  for  the  f  7000  note, 
as  a  collateral  security  for  the  payment  of  the  Bourquin  rent  note:*,  an 
acceptance  of  S.  N.  Ford  for  $800,  and  for  any  other  sum  of  money  hi' 
might  loan  W.  I*.  Ford  on  notes,  or  acceptances  thereafter;  and  therein 
stipulated  for  its  surrender  to  "  Adolph  Cohn,  the  j>resent  owner,''  wlicn 
the  rent  not<*s  shall  have  been  paid  and  also  all  the  indebtedne^  of  tlie 
Fords. 

It  must  be  borne  in  mind  that  this  transaction  occurred  subsequent  to 
tlie  maturity  of  the  $701)0  note;  but  that  the  one  with  A.  Cohn  Iwk 
jdace  before  it  went  to  maturity. 

In  the  meanwhile  S.  N.  Ford  had  continued  his  account  with  the 
Commercial  National  Bank:  and  on  th.»  29th  of  June,  lr^S7  —  prior  to 
the  transaction  with  Winter  —  he  executed  and  delivered  tothelNinka 
$10,01)0  mortgage  note.  He  also  executed  on  the  5th  of  January,  iJ^SS- 
subsecjuent  to  tlie  Winter  transaction  —  a  $5000  mortgage  note,  and 
delivered  it  to  tlie  bank ;  both  of  tliese  notes  being  collaterals  for  his 
account. 

Becmning  solicitous  in  reference  to  Ford's  account,  the  officers  of  tlic 
bank  requested  him  to  make  arrangements  to  close  it  up  and  bf 
transferred  his  business  to  the  plaintiff's  bank,  and  on  the  7th  of  Marcb. 
1888,  he  executed  in  phiiutiff's  tavor  two  notes  of  $10,000  each,  and  «- 
cured  them  by  si)ecial  mortgage  on  his  warehouse  and  various  otLcr 
pi'operties  in  the  City  of  Shreveport. 

On  the  same  date  the  sum  of  $11,500  was  paid  on  Ford's  cheeks,  to  thr 
Commercial  National  Bank,  and  the  $10,000  and  $5000  mortgage  note? 
were  surrendered  and  the  mortgages  canceled,  by  <lirection  of  the  plain- 
tiff. Some  additional  advances  were  made  to  Ford,  with  aresultigg  Iwd- 
ance  of  $18,720  07  against  him,  for  which  suit  was  tiled  on  March  VX 
I'^^O,  denian<ling  the  foreclosure  of  plaintiff's  mortgage. 

Oil  tli<'  same  date  the  present  suit  was  filed  in  aid  of  the  former  one. 

The  iiroof  <loes  not  disclose  that  there  was  any  subrogation  of  the  two 
foregoing  mortgages,  to  the  plaintiff,  either  legal  or  conventional.  The 
very  obje<*t  Ford  had  in  view,  in  consenting  the  $20,(X}0  moi*tgsige,  wjk^ 
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to  rairte  funds  to  pay  off  tlie  other  two,  and  t!iat  was  the  first  tiling  lie 
did  after  lie  had  opened  an  aeeount  with  the  plaintiff;  and  immediately 
aft<*rward8  they  weit*  canceled  and  erased  from  the  mortfjage  records. 

In  January,  1889,  the  lease  of  Mrs.  Bounpiin  was  cancehMl  by  the 
mutual  consent  of  the  parties,  and  her  remaining  rent  notes  Avere  sur- 
rendeivd  to  her.  At  the  sawe  thne,  a  new  lease  was  made  of  the  ware- 
house to  Martin  &  Burns  lor  the  unexpired  term  of  the  lease,  at  .^KM) 
pt'r  month,  and  Ford  gave  his  jiersonal  notes  for  the  difference  of 
til  CA)  per  month,  the  latter  Iwung  that   much  less   than  the  former. 

These  not*»s  Avere  given  to  Winter  in  lieu  of  the  Bounpiin  notes,  and 
hf  continued  to  hold  in  possession,  as  collateral  security,  the  }i?7(KK) 
note. 

Quite  a  number  of  witnesses  wen*  introduced  for  the  parties  on  either 
side,  who  detailed  the  particulars  of  these  dealings  an<l  transactions 
without  throAving  much  additional  light  on  the  crucial  (juestions  in  the 
case.     There  are  three  : 

1.  Whether  S.  N.  Ford  had  the  h'gal  right  to  re-issue  the  mortgage 
note  before  ma  flinty,  or  a/ter  maiiiriti/. 

2.  Whether  Winter  obtained  a  valid  title  to  the  note  as  collateral 
s<MMirity. 

.'i.  W heather  the  transaction  in  n*ference  to  the  Bounpiin  rent  notes 
liud  the  effect  to  novate*  the  debt  Keen  red  bif  the  pleihje  of  the  note  as  eol- 
Uttentl  security,  and  thus  extinguish  it. 

i: 

The  note  in  controvi»rsy  was  executed  an<l  issued  om///  as  a  collateral 
s«M-iirity.  At  the  date  of  its  issuance  and  execution,  S.  \.  Ford  did  not 
o\v<<  McWilliams,  personally,  a  single  dollar ;  and  when  the  note  and 
mortgage  were  handed  to  him  he  obtained  from  him  no  value  in 
<*xehange.  When  he  received  them,  McWilliams  placed  them  with  his 
Wank  as  collateral  security  for  Ford's  account.  When  same  was  siibse- 
ijiiently  settled  and  i)aid,  this  collattc'ral  paper  was  surrendered.  It  was 
then  not  due.  When  it  again  reached  the  hands  of  Ford  same  possessed 
IK  I  iutrhiHie  value. 

Tliis  court  has  fre([uently  r<»cognized  tin;  validity  of  such  d<'aliugs, 
21  lid  the  legjility  of  the  issuance  of  such  jiaper,  and  its  use  in  the  course 
«»f  commercial  dealings.  Morris  vs.  ('ain,  39  Ann.  730;  Bank  vs.  Cason, 
:ii>  Ann.  86(5;  Mix  vs.  Creditors,  39  Ann.  7.*iO;  Lanatta  vs.  Bayhi,  31 
Ann.  2--J9;  Sadler  vs.  White,  U  Ann.  177;  Chaffe  &  Sims  vs.  Whit^'field, 
40  Ann.  (vU  ;  Lehman,  Abraham  &  Co.  vs.  (iodbury,  40  Ann.  219; 
f  rilwrt  vs.  Seiss,  40  Ann.  <>()7.     S<»e  also,  to  the  same  ]>urport,  Daniel  on 
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Negotiable  Instniinents,  Sectious  827  and  830j  which  quotes  with 
approval  Prior  vs.  Sliaw,  20  Eng.  Law  and  Eq.  103 ;  Blancliard  vs. 
Stephens,  3  Cush.  168,  and  Manning  vs.  McLeur, «%  111.  498,  which  main- 
tain tlie  doctrine  that  the  holder  of  collateral,  or  accommodation  pa[K'r 
obtained  before  maturity,  is  deemed  a  holder  for  a  valuable  considera- 
tion, in  the  ordinary  course  of  trade,  and  free  from  latent  defensen 
on  the  part  of  the  maker.  And  in  Morris  vs.  Cain,  39  Ann.  712,  we  held 
that  when  notes  executed  and  used  as  collateral  security,  were  retunuil 
upon  the  payment  of  the  debt  secured,  to  the  maker,  it  was  legal  and 
competent  for  him  to  re-issue  them  as  collateral  security  for  other  in- 
debtedness, before  their  maturity.     Schepp  vs.  Smith,  39  Ann.  5. 

But  plaintiff's  counsel  strenuously  resist  the  idea  of  sncli  collateral 
paper,  secured  as  it  is  by  a  dormant  mortgage  in  favor  of  a  nominal 
payee,  Avhile  it  is  in  the  p^tsfte^shn  of  the  maker,  being  b3-  him  re-issued 
after  the  apparent  maturity  of  the  note.  But  it  is  difficult  to  perceive 
the  basis  on  which  this  pretension  rests,  as,  under  the  authorities  cited 
ftupra,  collateral  paper,  like  accommodation  notes,  is  controled  by  pre- 
cisely the  same  rules,  as  paper  which  is  prhnarilt/  issued  tor  value  — 
once  the  collateral  paper  has  been  issued  and  ))laced  as  security. 

Of  this  opinion  was  the  district  judge,  and  hence  he  maintained  the 
legality  of  Ford's  re-issuance  of  the  $7000  note,  after  its  maturity— 
if  such  were  the  case.  There  is  practically  no  difference  of  opinion  with 
regard  to  the  validity  of  this  note,  as  collateral  security  in  the  hands  of 
A.  Cohn,  as  he  received  it  from  Ford  on  account  of  an  unquestioned  in- 
debtedness, before  the  date  of  its  maturity. 

There  is  a  fact  of  importance,  which  should  be  considered  just  here; 
and  it  is,  the  transaction  between  Cohn  and  Ford,  and  Ford  and  Winter, 
which  took  idac^  shortly  after  the  maturity  of  the  collateral. 

From  the  evidence  it  appears  that  W.  P.  Ford  was  the  mutual  agent, 
and  mandatary  of  all  the  parties,  in  its  confection  and  completion,  and 
it  was  a  perfect  understanding  with  Cohn  that  he  was  "  to  be  protected.' 
His  receipt  so  states.  Hence  Winter,  in  obtainining  the  note  fnun 
Colin  as  pledgee  of  Ford,  acquired  a  limited  interest  in  it,  whicli  we  need 
not  define,  and  cannot,  because  Cohn  is  not  a  party  to  this  suit,  and  can- 
not be  bound  by  our  decree  in  this  case;  and  because  it  will  subserve 
our  present  purpose  to  ascertain  the  time,  source  and  circumstances  of 
W^inter's  acquisition  of  the  paper  as  collateral  security.  He  acquired  It 
from  Cohn,  and  in  his  receipt  obliged  himself  to  return  it  to  Coini 
when:  1.  The  Bourquin  notes  were  paid ;  2.  The  W.  P.  Ford  aceepi- 
unce  was  saitisfied;  3.  And  all  other  indebtedness  of  the  Fonls  \va^ 
settled.     To  this  pledge,  S.  X.  Ford,  the  maker,  consented. 
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Mr.  Daniel  says  that  altliough  a  not<e  is  transferable  after  maturity 
"in  like  manner  and  form  as  before,  yet  the  fa<;t  of  its  dishonor,  which 
is  apparent  from  its  face,  is  equivalent  to  notice  to  the  holder  that 
he  txikes  it  subject  to  its  infirmities,  and  can  acquire  no  lK>tter  title  than 
his  transferor  had.  *  ♦  But  there  is  this  limitation  to  this  doc- 
trine, that  il  the  holder  acquired  the  paper  after  maturity,  from  one  who 
l>ecame  a  bom  fide  holder  for  value,  and  without  notice,  before 
maturity,  he  is  then  protected  by  the  strength  of  his  vendor's  title."  1 
Dan.  Neg.  Ins.,  Sec.  782. 

The  same  learned  author  says  "  the  general  rule,  that  the  x)urchaser  of 
overdue  paper  can  stand  in  no  l)etter  position  than  his  transferor,  does 
not  apply,  so  far  as  to  invalidate  bills  and  noti^s  drawn,  indorsed  or  ac- 
cepted for  accommodation,  overdue  at  the  time  they  are  negotiated,  or 
transfered,  it  being  considered  that  parties  to  accmnmodation  paper  hold 
themselves  out  to  the  public,  by  their  signatures,  to  be  bound  to  every 
IH^rson  who  shall  take  the  same  for  value,  the  same  as  if  it  were  paid  to 
tlicmselves.  And  the  fact  that  the  purchaser  knew  that  the  paper  was 
so  drawn,  indorsed  or  accepted  for  accommodation  does  not  weaken  his 
position."    Ibid,  Sees.  726,  786. 

He  says  further:  "It  is  to  l>e  observed  that,  as  a  general  rule,  the 
))urcha8er  can  never  be  placed  on  a  worse  footing  than  his  transfei  or, 
although  he  himself  could  not,  in  the  first  instance,  have  acquired  the 
vantage  ground  occupied  by  such  transferor.  And  therefore,  even  if  he 
have  notice  that  there  was  fraud  in  the  inception  of  the  paper,  or  that 
it  was  lost,  or  stolen,  or  that  the  considemtion  had  failed  between  some 
antecedent  parties,  or  the  paper  be  overdue  and  dishonored,  he  is,  never- 
theless, entitled  to  recover,  provided  his  immediate  vendor  was  a  bona 
fide  holder  for  value,  unaffected  by  any  of  these  defenses.  As  soon  as 
the  paper  comes  into  the  hands  of  a  holder,  unaffected  by  any  defect,  its 
character  as  a  negotiable  security  is  established;  and  the  power  of 
transferring  it  to  others,  with  the  same  immunity  which  attaches  in  his 
own  hands,  is  incident  to  his  legal  right,  and  necessary  to  sustain  the 
character  and  value  of  the  instrument  as  property,  and  to  protect  the 
boiui  fide  holder  in  its  enjoyment."  Ibid.  Sec.  803.  These  principles  are 
sanctioned  and  well  grounded  in  authority.  Howell  vs.  Crane,  12  Ann. 
126;  Cotton  vs.  Sterling,  20  Ann.  282;  Cook  vs.  Larkin,  19  Ann.  507; 
Commissioners  vs.  Clark,  94  II.  S.  285;  Cromwell  vs.  County  of  Sal.,  96 
U.  S.  51 ;  Hoflman  vs.  Bank,  12  WaU  181 ;  Henerth  vs.  Bank,  ;U  Ind. 
380 ;  Momeyer  vs.  Cooper,  35  Iowa  257;  Haskill  vs.  Whitman,  19  Mo.  102; 
Hogan  vs.  Moon,  48  (ia.  15(>;  Wowlworth  vs.  Hunter,  40  111.  131 ;   Bas- 
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8ett  V8.  Avery,  15  Ohio  St.  299;  Boyd  vs.  McCain,  10  Mo.  118;    Wat«on 
vs.  Fianagfin,  14  Tex.  ^.l-l- ;  Robinson  vs.  Reynolds,  22  B.  196. 

Many  of  tlie  foregoing  autliorities  are  cited  by  Daniels,  and  tliey  fully 
support  the  fundamental!  i)rinciples  he  has  announced.  While  thej'  do 
not  in  terms  embrace  collateral  paper,  it  comes  clearly  within  tlie 
scope  and  meaning  of  them,  and,  therefore,  it  is  equally  clear  that  it 
may  be  reissued  after  maturity  as  other  piiper  ;  and  when  once  reissued 
as  security  by  a  hona  fide  creditor,  before  maturity,  it  may  be  by  liim 
passed,  or  assigned  to  another,  after  its  matuiity,  and  such  other  }>ersoii 
will  be  prot^jcte.d  by  the  good  faitli  of  his  transferor. 

Under  the  circumstances  of  this  c«ase  this  is,  in  our  ox)inion,  the  posi- 
tion occupied  by  Winter. 

II. 

The  argument  of  tlie  second  proposition  becjime,  unavoidably,  blended 
with  the  first.  As  intimated  in  the  first  portion  of  our  opinion,  we  re- 
gard it  as  a  well  established  fact  that  the  plaintitt*  did  not  ac(piire  amy 
rights  of  lien  or  security  by  virtue  of  his  payment  of  the  .f  10,000  and 
$5(MK)  mortgage  notes  of  Ford ;  and  it  is  equally  clear  that,  what-ever 
may  have  been  Ford's  statement  to  plaintiff  relative  to  the  details  of 
his  indebtedness,  it  was  in  the  power  of  plaintiff  to  have  protect4»d  him- 
self by  having  procured  a  certificate  of  mortgages.  This  he  did  not  do. 
The  tith*.  of  Winter  is  therefore  clear. 

III. 

The  articles  of  the  Civil  Code  defining  novation  are  few  and  simple. 

Article  2187  jirovides  that  *Hhe  pre-existent  obligation  must  be  extin- 
guished, otherwise  there  is  no  novation  ;  if  it  be  only  modified  in  some 
parts,  and  any  stipulation  of  the  original  obligation  be  suffered  to  re- 
main, it  is  no  novation." 

Article  2190  <leclares  that  *^  novation  is  not  presumed  ;  the  intention 
to  make  it  inust  clearly  result  from  the  terms  of  the  agreement,  or  by  a 
full  discharge  of  the  original  debt." 

In  this  case  there  was  no  i)lea  of  novation,  but,  as  we  are  informed  by 
the  ojunion  of  the  learned  district  judge,  and  the  brief  of  defendaufs 
counsel,  the  novation  relied  upon  as  having  extinguished  tlie  obligation 
which  was  secured  by  the  mortgage  collateral,  is  that  of  the  substitution 
of  a  new  debtor  in  the  lease  contract  with  Ford. 

On  this  question  the  evidence  is  that  Winter  contracted  with  Ford  to 
purchase,  or  discount  the  Bounjuin  rent  notes,  on  Ford  furnishing  the 
$7000  mortgage  collateral,  through  the  dealings  detailed  with  Colin  ;  and, 
at   the  name  time,  and  as  an  integial   part    of  the   same  transaction. 
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Winter  contracted  to  pay  W.  P.  Ford's  draft  on  him,  in  favor  of  S.  N. 
Ford,  for  $30(),  and,  in  the  future,  to  furnish  the  Fords  additional  means 
on  notes  and  acceptances.  Tlie  proof  shows  tliat  $1290  additional 
money  Was  furnished  by  Winter.  He  held  this  collateral  paper  for  the 
ichole  of  this  indebtedness  from  the  commencement.  That  was  a  per- 
fectly legitimate  transaction,  and  it  was  but  one,  indivisible  obligation 
and  agreement.  Whether  it  was  binding  and  conclusive  on  Cohn  we 
cannot  say,  as  he  is  not  a  party,  now. 

By  the  elimination  of  the  Bourquin  notes  from  the  contract,  the  con- 
tract between  Ford  and  Winter  was  not  novated,  for  two  reasons :  First, 
because  "the  pre-existent  obligation"  of  Ford  to  Winter  was  not  extin- 
guished, but  only  modified.  R.  C.  C.  2187;  second,  because  the  inten- 
tion to  novate  that  obligation  does  not  "  clearly  result  from  the  terms  of 
the  agreement."    R.  C.  C.  219(). 

On  the  contrary  we  are  of  the  opinion  that  their  intention  on  this 
subject  was  just  to  the  reverse. 

Nor  can  it  be  correctly  argued  that  such  was  the  legal  effect  of  their 
convention,  in  respect  to  the  plaintiff  as  a  mortgage  creditor  of  Ford 
and  a  tliird  person.  True  it  is,  that  article  2195  of  the  Civil  Code  de- 
clares that  "  the  privileges  and  the  mortgages  of  the  former  credit  are 
not  transferred  to  that  which  is  substituted  to  it,  unless  the  creditor  has 
expressly  reserved  them."  The  privileges  and  mortgages  indicated  are 
rather  those  primarily  securing  obligations  than  such  as  secure  col- 
lateral paper.  This  is  evidenced  by  the  language  of  the  following 
article,  which  says  that  "  when  novation  takes  place  by  the  substitution 
of  a  new  debtor,  the  original  privileges  and  mortgages  of  the  credit 
cannot  be  transferred  on  the  property  of  the  new  debtor." 

Who  is  the  new  debtor  in  this  case  f  Of  course  the  new  lessees  are 
Then  it  is  clear  that  it  is  the  mortgage,  or  lien  of  the  original  credit  that 
was  in  the  mind  of  the  Legislature  when  it  enacted  the  law.  As 
we  view  this  transaction  it  was  the  contract  of  indorsement  by  Ford 
and  his  other  obligations  that  the  collateral  was  intended  to  secure,  and 
tliat  it  was  never  novated  or  extinguished,  nor  the  amount  of  his  obliga- 
tion reduced. 

Entertaining  these  views  we  feel  bound  to  amend  the  judgment 
appealed  from,  by  rejecting  the  demands  of  plaintiff  m  toto.  It  is, 
therefore,  ordered  and  decreed  that  the  judgment  appealed  from  be  so 
amended  as  to  reject  and  dissallow  the  demand  of  the  plaintiff  in  toto, 
and  as,  thus  amended  the  same  be  affirmed,  and  that  the  plaintiff  and 
appellee  be  t^xed  with  the  cost  of  both  courts. 
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Mr.  JaBtice  McEnery  dissents  from  the  opinion  of  the  court  and 
reserves  the  right  to  file  ^  dissenting  opinion. 


No.  257. 

I  41    BSi 

^  «»  Succession  of  Nathan  Pickett  and  Tutorship  op  His  Minor  Heirs 

ET  AL.  vs.  James  A.  Pickett  et  als. 


consolidated. 


Where  the  attorney  of  a  saoceeeiou  flies  a  final  account  of  said  snccesaion  for  the  adminia- 
trator  who  had  previously  died,  the  account  and  opposition  are  absolute  nullities  and  said 
acoount  cannot  be  received  and  homologated. 

The  proper  proceeding  is  for  those  interested  to  bring  a  direct  action  against  the  succession  of 
the  deceased  administrator. 

A  PEAL  from  the  Second  District  Court,  Parisli  of  Bossier. 
Boone f  J. 


Land  (&  Land  for  Executor,  Appellee : 

1 .  No  Judicial  proceedings  can  be  carried  on  in  the  name  of  a  dead  man.  5  R.  50B;  5  Ann. 
737 ;  8  Ann.  80;  9  Ann.  241 ;  22  Ann.  23 ;  33  Ann.  1013. 

2.  An  administrator  of  an  administrator  cannot  file  an  account  in  a  succession  of  which  he 
himself  was  never  the  legal  representative.    1  R.  403 ;  6  R.  435 ;  30  Ann.  485 ;  40  Ann.  703. 

3.  Estoppel  must  be  pleaded.  33  Ann.  744.  Minors  can  never  be  estopped.  16  Ann.  06. 
Minors  and  married  women,  if  they  can  be  estopped  at  all,  by  pleadings  or  omissiona, 
must  be  shown  to  have  known  the  real  facte.  38  Ann.  824 ;  33  Ann.  1194.  Opponents  who 
know  the  facts,  could  not  be  misled  by  an  erroneous  allegation  of  facta.  Hence  estoppel 
does  not  apply.    30  Ann.  60. 


J.  A.  Snider  and  B.  J,  Looney  for  Grave's  lieirs,  Appellees. 

,  There  can  be  no  Judgment  against  a  dead  man  or  a  succession  unsupported.  Be- 
naid  vs.  Vigneaud,  1  N.  S.  9 ;  Surgi  vs.  Colmer,  22  Ann.  23 ;  29  Ann.  650 ;  30  Ann.  602,  004  ; 
34  Ann.  520;  32  Ann.  65;  5  Rob.  508;  5  Ann.  737;  5  N.  8.429;  7N.  S.  169;  2  La.  100; 
4  La.  154;  8  La.  290 ;  10  La.  488,  220,  377  ;  14  La.  293 ;  26  Ann.  386 ;  34  Ann.  520. 

,  The  succession  of  Nathan  Pickett  was  closed  on  the  acceptance  of  the  heirs  and  partition 
on  June  7, 1858,  and  prescription  ran  from  that  date.  Walling  vs.  Howell,  34  Ann.  1104  > 
Wade  vs.  Caspari,  24  Ann.  211;  Byrne  vs.  Garrett,  23  Ann.  587:  Britain  vs.  Allen,  31 
Ann.  264 ;  Hite  vs.  Vaught,  2  Ann.  970 ;  also  14  Ann.  144 ;  3  Ann.  Tli ;  12  Rob.  509 ;  Rev. 
Code  3068 ;  26  Ann.  580  ;  2  Ann.  160 ;  15  La.  60 ;  36  Ann.  27  ;  2  Ann.  927 ;  1  Ann.  330; 
37  Ann.  221. 

The  claim  sought  to  be  revived  is  exclusively  in  favor  of  the  interests  of  the  heirs  of 
Kathan  Pickett,  and  founded  on  the  alleged  frauds  and  debits  of  W.  M.  Pickett,  and  H 
is  stale,  fictitious  and  collusive.  Stote  vs.  Burbauk,  22  Ann.  300;  3  N.  S.  48;  17  La.^120 ; 
C.  C.  of  1825,  1887,  1880 ;  1  Ann.  60 ;  5  Rob.  101 ;  19  Ann.  333.  490 ;  80  Ann*  1002,  1138. 
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Young  &  T hatcher ^  Alexander  &  Blanchard  and  WatJcim  (&  Watkim 
for  Administrator,  Appellant :  * 

1.  "One  who  Judicially  asaerto  a  fact  as  the  basis  of  a  right  touching  the  matter  in  contro- 
versy, cannot  afterward  change  his  position  and  assert  the  contrary."  31  Ann.  100 ;  32 
Ann.  292 ;  33  Ann.  732 ;  37  Ann.  107,  320 ;  39  Ann.  i46 ;  40  Ann.  186. 

"The  minority  of  some  of  the  plaintiffs  cannot  protect  them  fh>m  this  estoppel.  They  are 
bound  by  the  acts  of  their  legal  representatives,  acting  within  the  scope  of  the  powers 
conferred  upon  them  by  law.    Barrow's  Heirs  vs.  Barrow,  36  Ann.  650;  34  Ann.  813. 

2.  The  sale  of  tiie  property  of  a  succession  does  not  amount  to  a  partition  among  the  heirs. 
An  administrator  may  be  appointed  though  the  property  of  the  succession  has  been  sold. 
2  Ann.  412. 

Partial  and  provisionl  partitions  do  not  amount  to  a  final  partition.    15  L.  517. 

"A  succession  is  and  ideal  being,  a  unity.  It  cannot  exist  as  to  one  heir  and  be  extinct  as  to 
another.  To  terminate  the  existence  of  a  succession  the  heirs  must  all  be  mijurit^  and 
have  capacity  to  render  themselves,  by  their  acts,  unconditionally  liable  for  the  succession 
debts."    30  Ann.  388. 

3.  No  final  account  of  administration  was  ever  homologated.  No  prescription  runs  during 
the  pendency  of  a  suit.  This  court  has  held  that  this  case  was  pending  all  the  time. 
32  Ann.  991. 

4.  "  When  the  same  person  is  at  the  same  time  administrator,  and  also  tutor  of  a  part  of  the 
heirs,  his  possession  of  the  estate  must  be  held  to  be  as  administrator."  30  Ann.  743 ;  33 
Ann.  594 ;  Manning's  unreported  cases  404. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  Nathan  Pickett  died  in  1853,  and  William  Pickett 
qualified  as  administrator  of  his  succession,  and  as  tutor  of  the  minor 
children. 

J.  B.  Gilmer  was  the  surety  on  both  bonds. 

W.  M.  Pickett,  the  administrator  and  tutor,  died  on  the  8th  day 
of  July,  1866,  and  on  the  9th  day  of  July  the  attorney  for  the  succes- 
sion, ignorant  of  his  death,  filed  a  final  account  of  the  administration  of 
Nathan  Pickett's  succession.  Oppositions  to  this  account  were  filed  by 
the  heirs  of  Nathan  Pickett,  but  thei«  was  no  judgment  rendered 
homologating  the  account,  or  any  action  taken  in  the  case.  E.  S.  Dortch, 
who  was  appointed  and  qualified  as  administrator  of  the  succession  of 
W.  M.  Pickett,  filed  a  rule  to  show  cause  why  the  account  filed 
by  W.  M.  Pickett  as  administrator  of  the  succession  of  Nathan  Pickett, 
deceased,  on  July  9th,  1866,  should  not  be  homologated.  The  heirs  of 
Nathan  Pickett  were  cited,  and  the  heirs  of  J.  B.  Gilmer,  the  surety  on 
the  bonds  of  W.  M.  Pickett  as  administrator  and  tutor. 

The  heirs  of  Gilmer  filed  ^re  exceptions  to  the  motion  to  revive,  one 
of  which  was  only  passed  upon  by  the  judge  a  quoj  from  which  this  ap- 
peal was  taken  by  Dortch,  administrator,  et  als. 

The  exception  considered  by  the  lower  court  alleges  that  the  filing 
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of  4|ie  account,  the  homologation  of  which  is  sought  by  the  plaintiffs  in 
the  motion  to  revive,  is  an  absolute  nullity,  as  tlie  administrator  Pickett 
was  dead  when  the  account  was  filed. 

There  have  been  several  suits  since  tlie  filing  of  the  account  in  which 
it  is  alleged  that  W.  M.  Pickett  died  in  August,  1866.  But  the  fact  of 
his  death  having  occurred  on  the  8th  day  of  July,  1866,  seems  to  lie  well 
establislied,  but  it  was  not  definitely  ascertained  and  alleged  until  1882, 
when  exceptions  were  filed  in  the  rule  taken  by  the  then  administrator 
to  revive  and  homologate  the  account  filed  July  9,  18G6. 

The  exception  now  under  consideration,  although  filed  in  1882,  was 
not  tried,  because  of  other  exceptions  filed  and  tried  prior  thereto,  from 
which  appeals  were  taken. 

It  is  alleged  by  the  administrator  and  heirs  of  Nathan  Pickett,  tliat 
tlie  heirs  of  Gilmer  are  estopped  from  opposing  the  motion  to  revive  as 
the  date  of  W.  M.  Pickett's  death  had  been  alleged  by  them  in 
judicial  records  to  have  occurred  on  the  —  day  of  August,  1866,  in  the 
suit  of  the  heirs  of  G.  B.  Gilmer  to  homologate  said  account  and  to  be 
discharged  as  surety,  and  the  suit  of  S.  W.  Vance,  tutor  of  his  daughter, 
S.  E.  Vance,  one  of  the  Gilmer  heirs,  to  redve  said  account  and  to 
homologate  the  same.  We  are  of  the  opinion  that  the  facts  disclosed  in 
this  case  do  not  justify  the  plea  of  estoppel.  The  suits  and  judicial 
proceedings  referred  to  and  the  admissions  tliereiu  in  relation  to  the  day 
of  the  deatli  of  W.  M.  Pickett  were  made  in  error,  under  the  belief  that 
the  account  had  been  filed  during  the  lifetime  of  W.  M.  Pickett,  admin- 
istrator of  Nathan  Pickett. 

The  attorney  for  the  succession  of  Nathan  Pickett  filed  the  account 
believing  the  administrator  was  alive.  When  he  applied  for  the  admin- 
istration of  the  succession  of  the  deceased  administrator,  he  perpetuated 
this  error  in  alleging  that  W.  M.  Pickett  died  in  -August,  1866,  after  the 
date  of  the  filing  of  the  account.  Finding  this  4idmission  is  a  succession 
proceeding  of  which  theirs  were  to  form  a  part,  and  to  which  they  were 
responsive,  it  was  but  natural  that  they  should  look  among  said  records 
for  facts  relating  to  all  matters  connected  with  the  succession.  The 
heirs  of  Gilmer  did  not  originate  the  fact  as  stated,  but  adopted  it,  from 
other  judicial  records  to  which  they  had  a  right  to  look  for  information. 
It  was  the  recital  of  an  alleged  fact  by  them  which  they  found  in  an  ad- 
ministrator's account,  alleging  the  existence  of  the  administrator,  whose 
account  by  public  advertisement  and  notice  they  were  invited  to 
scrutinize  and  were  thus  led  to  believe  that  the  accountant  was  alive 
when  the  account  was  filed  and  opposition  by  the  heirs  made  thereto. 

Parties  are  held  to  the  allegation   which  they  make  in  judicial  pro- 
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ceedings  and  they  are  not  permitted  to  deny  what  they  have  solemnly 
declared  to  be  a  fact.  But  to  this  rigid  rule  there  are  exceptions  and 
the  present  case  conies  within  them. 

What  object  could  be  accomplished  by  the  revival  of  the  account  and 
opposition  and  the  suit  of  S.  W.  Vance  et  als.  vs.  James  A.  Pickett  t 

It  is  evident  that  the  administrator  of  W.  M.  Pickett  can  not  adminis- 
ter as  sucli  administrator  the  succession  of  Nathan  Pickett.  Only  an 
administrator  appointed  for  that  purpose  can  administer  that  succession. 

If  the  deceased  administrator  of  Nathan  Pickett's  succession  owes 
that  succession  any  money  or  property,  or  is  responsible  for  maladmin- 
istration, the  administrator  of  said  succession,  or  the  heirs,  must  bring 
suit  against  the  succession  of  the  deceased  administrator. 

After  the  death  of  W.  M.  Pickett  the  succession  of  Nathan  Pickett 
was  without  an  administrator.  No  one  could  act  for  that  succession, 
and  the  account  filed  wlien  W.  M.  Pickett  was  dead  is  an  absolute  nul- 
lity. It  never  had  any  existence,  and  can  be  given  none  by  any  judicial 
proceeding. 

No  judicial  proceedings  can  be  carried  on  in  tlie  name  .ol  a  deceased 
person.  No  valid  judgment  can  be  rendered  for  or  against  him.  If  the 
account  filed  July  9th,  1HG6,  were  received,  there  would  follow  of  neces- 
sity a  judgment  against  W.  M.  Pickett,  as  the  administrator  of  Nathan 
Pickett.     It  would  be  an  absolute  nullity .     29  Ann.  650 ;  34  Ann.  520. 

We  conclude  that  the  account  filed  July  9th,  1866,  in  the  succession  of 
Nathan  Pickett  and  the  opposition  filed  thereto,  and  the  suit  of  the 
Gilmer  heirs  to  revive  and  homologate  said  account  are  absolute  nulli- 
ties, as  W.  M.  Pickett,  the  administrator,  was  dead  when  said  account 
was  filed. 

Judgment  aflirmed. 
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Tlio  land  and  coiwtriietionH  become  municipal  property  at  the  Higning  of  the  contract,  and  the 
ownership  becomeH  abfoltU^  at  the  expiration  of  the  time  in  the  city. 

The  market  thus  put  up  in  a  pitblie  market,  and  any  private  market  found  within  the  pro- 
hibited di;»tanee  of  six.  nquares  from  it,  is  there  kept  in  violation  of  law. 

APPEAL  from  tlie  First  Recorder's  C'ourt,  Parisli  of  Orleans. 
Murphy^  J. 


T.  McC,  Hi/man,  AssisUiiit   City   Attorney,  and  Henry  P.  Dart  for 
Plaintiff  and  Appellee. 


Brandt  K.  Miller  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  seeks  the  reversal  of  the  judgment 
of  a  •  Recorder's  Court  sentencing  him  to  the  payment  of  a  fine  and  in 
default,  to  imprisonment,  for  violating  a  city  ordinance  which  prohibits 
the  keeping  of  private  markets  within  a  cerfaiin  distance  from  a  public 
market,  known  as  the  "Keller  Market." 

His  objections  to  liability  are :  That  the  named  market,  is  not  a  public 
but  is  A  private  market,  that  the  ordinance  on  which  the  prosecution  is 
based  has  been  repealed  and  that,  if  it  exist,  it  is  the  creation  of  a 
monopoly  and  an  invasion  of  his  immunities  and  privileges  as  a  citizen 
of  the  United  States,  all,  in  violation  of  the  Constitution  of  the  United 
States  and  amendments  of  articles  5  and  14  of  the  same  and  of  the  Con- 
stitution of  Louisiana. 

In  our  inquiry,  we  will  invert  those  objections. 

1.  The  defence  charging  the  unconstiturionality  of  the  law  relative  tu 
private  markets  in  New  Orleans  and  of  the  ordinances  adopted  by  the 
City  in  furtherance  of  it,  is  obsolete  and  exploded.  In  several  instances 
which  it  would  be  tedious  to  enumerate,  it  has  been  unqualifiedly  over- 
ruled.    See  39  Ann.  439. 

2.  The  defence  that  the  ordiiiance  has  been  rei>ealed  is  utterly  without 
merit.  It  was  once  pressed  by  the  same  defendant  in  a  similar  prosecu- 
tion and  was  properly  overruled.  State  vs.  Nat^l,  39  Ann.  439.  He  has 
not  shown  why  the  ruling  should  be  departed  from. 

So  that,  the  only  question  remaining  to  be  considered  is,  whether  the 
Keller  market  is  or  not  a  public  market,  for,  if,  true  it  be  that  it  is  a 
private  market,  then  the  law  and  ordinances  which  prohibit  the  keeping 
of  ajyrivate  market  within  a  certain  distance  from  a  pttblie  market^  do 
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not  obtain,  as  the  public  market  is  the  initial  point  from  which  the  dis- 
tance is  to  be  computed. 

3.  The  defendant  contends  that  the  City  had  no  right  to  make  it  a 
public  market  for  the  reason  that  the  land  and  the  improvements  are  not 
«*it.y  but  private  property  and  that  the  private  market  ordinances  are 
designed  to  protect  only  those  markets  which  are  owned,  operated  or 
leased  by  the  City. 

The  Record  shows  that  in  1867,  in  furtherance  of  an  ordinance  duly 
passed,  the  City  of  New  Orleans  and  John  H.  Keller  entered  into  a  con- 
tract wherebj',  on  the  conveyance  and  transfer  by  the  latter  to  the 
former,  of  his  title  to  a  square  of  ground  whicli  belonged  to  him  in  this 
city,  he  wouhl  be  allowed  to  construct  thereon  a  market  and  collect  the 
iwenues  thereof  for  the  term  of  fifteen  years,  subsequently  extended  to 
thirty  years,  the  stime  to^remain  subject  to  municipal  supervision,  con- 
trol and  regulations,  actual  and  prospective,  all  the  constructions  and 
accessaries  thus  put  up  to  be  turned  over,  at  the  expii-ation  of  the  term, 
without  an  J'  compensation  and  in  good  order,  to  the  City  of  New  Orleans, 
who  was  thereafter  to  be  the  abftolute  owner  of  both  the  land  and  the 
improvements  erected  upon  it. 

'j'he  City  had  the  undoubted  right  to  enter  into  such  a  contract.  She 
possesses,  by  her  charter  then  in  existence,  (Act  1856,  No.  164,  Sec.  23, 
all  the  i)()wers  necessary  for  a  proper  administration  of  a  municipal 
g«»vernmeut.  Pi-evious  to  that  charter,  she  had  been  recognized  by  the 
then  Supreme  Court,  the  right  of  establishing  public  markets  (Morano 
vs.  Mayor,  2  La.  217)  and  since  then,  this  right  was  again  admitted. 
Cougot  vs.  New  Orleans,  16  Ann.  21,  also  Weymouth  vs.  City,  40 
Ann.  344. 

By  the  signature  of  the  act  evidencing  the  contract  between  the  City 
and  Keller,  the  ownership  of  the  land  passed  fnnu  the  latter  to  the 
former,  subject  to  his  right  to  put  up  the  buildings  and  collect  the 
revenues  during  the  prescribed  period ;  and  the  buildings  themselves* 
during  process  of  coustriu'tion,  up  to  completion,  became  the  property 
of  the  City,  with  the  same  qualifications.  Both  on  becoming  municipal 
property,  acquired  the  character  of  public  property  and  as  such,  an  im- 
munity fnmi  taxation. 

It  is  proper  to  notice,  that  the  nuirket,  by  the  terms  of  the  contract, 
was  to  remain  subject  to  the  supervision  and  confrol  of  the  City  and  to 
all  existing  and  eventual  municipal  legislation  att'ecting  such  estab- 
lishments. 

In  the  <-aseof  Leclaire  vs.  Davenport,  13  Iowa  210,  the  court  held,  that 
uiuler  an  ordinance  of  a  like  tenor  and  purport,  as  that  passed  by  the 
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city  in  this  case,  a  city  liad  the  power  to  authorize  the  erection  of 
market  houses  by  an  individual,  to  declare  the  same  public  markets,  and 
to  covenant  to  protect  the  owner  in  the  enjoyment  of  the  privileges 
conceded. 

In  a  kindred  case,  the  Supreme  Court  of  Texas  held  that  a  municipal 
corporation  may  contract  for  the  building  of  a  market  house,  with  an 
individual,  conceding  to  him  in  consideration  market  privileges,  with 
the  right  to  lease  stalls  and  collect  rents,  and  also  an  exemption  from 
taxation.    City  of  Palestine  vs.  Barnes,  50  Tex.  539. 

In  the  case  at  bar  tlie  defendant  occupies  inconsistent  and  self-de- 
structive attitudes. 

While  in  one  breath  he  claims  that  the  market  is  not  a  publk,  but 
a  private  market,  in  another  he  insists  that  it  is  a  private  market,  di- 
vided into  stalls,  leased  to  butchers. 

The  fact  of  such  division  carries  with  it  the  implied  admission  that  it 
is  a  public  market,  for,  such  markets  are  the  only  ones  which  are 
divided  into  stalls,  leased  to  butchers.  Private  markets,  on  the  con- 
trary, are  those  which  are  kept  by  individuals  for  their  personal  use  and 
advantage,  without  any  letting  out  of  stalls  to  others,  and  in  which  only 
certain  articles  of  food  are  permitted  to  be  offered  for  sale. 

Conceding,  as  is  urged  by  the  defendant,  that  the  private  market  or- 
dinances were  intended  to  protect  solely  the  markets  owned,  operated  or 
leased  by  the  city,  it  is  apparent  that,  as  the  market  in  this  case  apper- 
tains to  that  class,  any  private  market  found  within  the  specified  distance, 
is  there  kept  in  legal  contravention. 

No  distinction  can  be  drawn  between  the  facts,  and  the  ruling  in 
Weymouth  vs.  City,  40  Ann.  344,  and  those  in  the  instant  case,  as  in 
both,  the  market  is  city  property. 

It  is  unnecessary  to  determine  whether,  when  th3  land  and  buUdings 
upon  it,  used  as  a  market,  belong  to  a  private  individual,  the  market  can 
be  considered  as  a  public  market,  as  those  features  are  not  presented  and 
the  question  is  not  at  issue  in  the  present  controversy. 

The  defendant  has  failed  to  show  that  the  market  in  question  wiis  sub- 
jected to  the  restrictions  affecting  private  markets. 

It  is  fidniittod  that  the  defendant's  market  lies  within  tlie  prohibitt'd 
distance. 

For  violating  the  law,  the  defendant  Avas  properly  sent<»nced. 

Judgment  affirmed. 
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No.  10,220. 
Seaking  Taylor,  Executor,  ts.  City  of  New  Orleans. 

1.  Tlie  action  of  aii  attorney  for  his  profoMionol  fees  and  emolumentii  is  barred  by  the  pres- 
cription of  three  years,  whether  the  services  for  which  they  are  claimed  be  rendered  under 
a  contract  or  under  a  qttan  contract. 

2.  The  authority  of  an  attorney  to  represent  his  client  is  always  prtwumed,  and  where  there 
is  no  denial  of  such  authority  the  services  stand  as  rendered  under  an  implied  contract 
on  the  part  of  the  client  to  pay  their  value. 

3.  Where  a  claim  for  professional  services  made  against  a  city  is  referred  to  exi>erts,  without 
other  action,  such  a  reference  does  not  imjdy  an  acknowledgment  of  the  debt  interrupting 
prescription. 

APPEAL  fi-oin  the  Civil  District  Court,  Parish  of  Orleans. 
Houston,  J. 


Tho8,  J,  Semmes  &  Legendre,  for  Plaintiff  and  Appellant. 


W.  B.SommervUle,  Assistant  City  Attomeyfor  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Tlie  plaintiff,  as  legal  representative  of  the  late  Miles 
Taylor,  brings  this  action  for  fees  due  the  said  Miles  Taylor  on  account 
of  professional  services  as  attorney  at  law  in  the  famous  Gaines  litiga- 
tion. 

The  claim  was  met  by  various  defenses  amongst  which  w  is  the  plea  of 
prescription  of  three  years,  which  was  sustained  in  the  Court  below. 

Article  .'J538  of  the  Civil  Code,  provides  that  the  action  of  attorneyw 
"  for  their  fees  and  emoluments  "  is  prescribed  by  three  years. 

Miles  Taylor  died  on  Sept.  23d,  1873.  This  suit  was  brought  in 
February,  1883. 

The  statement  of  these  two  facts  necessarily  throws  upon  plaintiff  the 
necessity  of  establishing  one  of  two  things,  viz:  Either  (1)  that  the 
prescription  of  three  years  is  not  applicable  to  his  claim,  or  (2)  that  sucli 
prescription  1ms  been  prevented  by  some  valid  cause  of  interruption  or 
suspension. 

It  is  claimed  by  the  learned  counsel  of  plaintiff  that,  as  to  a  large  por 
tion  of  plaintiff's  claim,  the  prescription  of  three  years  is  not  applicable. 

The  basis  of  this  contention  is,  that  the  services  referred  to  were  ren- 
dered outside  of  the  contract  between  the  City  and  Miles  Taylor,  that  > 
therefore,  the  obligation  of  the  City  to  pay  for  them  arose,  not  from  con- 
tract, but  from  ^i/rwi-contract,  and  that  </uwr*-contnicts  are  prescript! 
ble  only  bj^  ten  years. 
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We  do  not  find  anytliiug  in  this  record  to  indicate  that,  in  the  rendi 
tion  of  tliese  services,  Miles  Taylor  acted  as  a  mere  negoHomm  gesiovj 
without  autliority  of  tlie  city.  In  absence  of  contrary  proof,  the  law 
finuly  presumes  that  attorneys  act  within  the  authority  delegated  by 
their  clients.  The  City  never,  at  any  time,  disputed  the  authority  of 
Mr.  Tjiylor  to  represent  her  in  the  litigation  referred  to. 

The  only  point  ever  raised  about  the  matter  was  that  made  by  Mr. 
Taylor  himself  to  the  effect  that  these  particular  services  were  extra  and 
not  covered  by  the  fixed  remuneration  stipulated  in  a  particular  con- 
tract, and  were  entited  to  additional  remuneration  according  to  their 
value.  He  simply  claimed  on  a  quuntum  meruit  for  these  services  l>eyond 
and  outside  of  the  fixed  fee  stipulated  in  a  particular  contract  for  otber 
services. 

In  presence  of  Mr.  Taylor's  assertion  of  authority  by  appearing  and 
acting  in  the  name  of  his  client,  and  in  absence  of  any  denial  thereof  by 
the  City  we  are  bound  to  assume  that  he  acted  with  such  authority,  and 
that  the  City's  obligation  to  pay  arose,  not  from  a  </M«*/-contract,  but 
from  an  ordinary  contract  express  or  implied. 

Therefore,  the  pre<licate,  on  which  the  contention  rests,  is  not  well- 
founded.  Were  it  otherwise,  however,  the  stubborn  fact  remains  that 
the  iiction  is  for  **  fees  and  emoluments"  of  an  attorney,  and  whether  the 
services  for  which  they  are  claimed,  were  rendered  under  a  contract  or  a 
(/?/«^i-contract,  the  action  equally  falls  under  tlie  prescription  pleaded- 
Authorities  are  quoted  holding  that  where  a  net/otiortnn  ge^tor  pays  debts 
due  by  another,  his  claim  for  remuneration  does  not  fell  under  the 
prescription  applicable  to  the  debts  themselves,  because  his  action  is  not 
on  the  debts,  but  is  tlie  action  de  hi  rem  versoy  on  the  g«tf»i-coutract 
arising  fi'om  his  act  in  paying  them. 

In  one  of  the  cases,  the  court  said  "  The  plea  of  prescription  of  three 
years  cannot  prevail,  because  if  Labuzan  had  no  authority  to  borrow 
money,  then  the  action  is  not  an  action  for  money  lent,  because  Scott 
did  not  borrow  the  money,  and  for  the  same  reason;  it  was  not  a  matter 
oi  account,  for  there  were  no  mutual  dealings  between  tlie  Scott  and 
plaintiff.  The  action  arises  out  of  a  </«rt«/-contract  and  is  prescribed  by 
ten  years."  Garland  vs.  Scott,  15  Ann.  143  j  Baton  Rouge  v:<. 
McDonough,  10  Ann.  3J)5;  Owen  vs.  Holmes,  12  Rob.,  144. 

Hut  obviously  the  case  at  bar  is  very  different,  where  the  action  is  for 
attorney'^  fees  brought  directly  by  the  attorney  himself  who  rendered 
the  services,  and  Avhether  rendered  as  a  mandatary  or  as  a  negoUoru» 
ffrsfor,  the  law  bars  such  an  action  in  three  years.  There  is  no  more 
ground  for  claiming  that  the  prescription  of  ten  years  for  qiMM-eon- 
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tracts  is  applicable,  than  there  would  be  that  the  like  prescription  for 
actions  of  mandate  wonld  govern. 

Let  us  next  inquire  whether  any  interruption  of  prescription  has  been 
shown.  Such  interruption  is  claimed  to  result  from  tlie  following  acts 
of  the  city. 

It  appears  that  Mr.  James  McConnell,  who  has  been  associated  with 
Mr.  Taylor  in  tliese  cases,  had  presented  a  petition  to  the  City  Council, 
asking  that  provision  be  made  for  payment  of  his  services.  On  this 
petition  the  Council  adopted  the  following  ordinance,  No.  7220  A.  S. 

"  Be  it  Besolved,  That  the  sum  of  $2500  be  and  the  same  is  hereby 
appropriated  to  James  McConnell,  Esq,,  on  account  for  professional  ser- 
vices rendered  in  the  Gaines^  cases,  as  detailed  in  his  letter  of 
June  16,  1881 ;  provided,  however,  that  the  amount  of  said  indebtedness 
sliall  be  hereafter  determined  by  two  competent  experts  without  delay  ; 
one  to  he  selected  by  the  Mayor  of  the  City  of  New  Orleans  and  the 
other  by  the  said  McConnell,  and  in  the  event  of  their  failing  to  agree, 
said  experts  to  select  an  umpire,  whose  decision  shall  have  the  force  of 
the  thing  adjudged  between  said  parties,"  etc.  Adopted  by  the  (Mty 
Council  July  19,  1881. 

Shortly  afterward  the  present  plaintiff  presented  a  similar  petition  in 
relation  to  the  services  of  Mr.  Miles  Taylor.  The  only  action  Uiken 
tliereon  is  the  adoption  by  the  Council  of  the  following  i*eport  of  a 
committee:  **  Your  committee  to  whom  was  referred  the  petition  of  II. 
H.  Taylor,  E.sq.,  attorney  for  the  heirs  of  Miles  Taylor,  deceased,  beg 
leave  to  return  said  petition  to  your  honorable  body,  and  recommend 
that  said  petition  be  referred  to  the  committee  of  experts  appointed  in 
the  matter  of  James  Mc(<onuell." 

No  action  was  ever  taken  on  this  claim  by  the  experts,  nor  are  we 
advised  that  the  City  Council  has  ever  passed  any  other  resolution  in 
regard  to  it. 

We  are  at  a  loss  to  conceive  how,  by  any  stretch  of  liberality,  we 
could  construe  this  action  to  be  an  acknowledgment  of  the  debt  claimed 
by  Mr.  Taylor.  It  is  certainly  a  very  strained  inference  which  the 
counsel  asks  us  to  draw  from  this  resolution,  that  it  had  the  effect  of 
applying  to  Mr.  Taylor's  claim  all  the  statements  and  provisions  con- 
tained in  the  ordinance  No.  7220,  with  reference  to  the  claim  of  Mr. 
McConnell.  We  can  find  no  warrant  for  extending  those  provisions  be- 
yond the  subject  matter  t^>  which  they  expressly  refer.  We  are  not 
authorized  to  put  iuto  the  mouth  of  the  Council  words  which  it  has 
never  uttered,  and  acknowledgments  which  it  has  never  made.  We  are 
bound  to  hold  that  the  Council  meant  what  it  said,  and  no  more  ;  and  it 
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is  impossible  to^  say  that  the  reference  of  a  claim  to  experts  is  au  ac- 
knowlegmeut  of  a  debt. 

Whilst  regretting  that  the  meritorious  services  of  a  distinguished 
advocate  in  a  historical  litigation  should  go  unrewarded,  the  law  must  he 
our  guide  in  this  case  as  in  that  of  the  humblest  litigant. 

Judgment  affirmed. 
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\t^  No.  10,297. 

Cohn  &  Fbibelma^n  vs.  C.  H.  Parker,  State  Tax  Collector. 

One  engaged  in  cutting  and  making  coats  and  pants,  out  of  jeans  cloth  which  has  been 
already  manufactnriMl  by  another,  is  not  a  manufacturer  of  textile  fabrics  in  the  sense  of 
article  207  of  the  constitution;  and  '*the  capital. 'machinery,  and  other  property  (em- 
ployed "  therein,  are  not  exempt  from  taxation. 

APPEAL  from  the  Civil  District  Court,  Parisli  of  Orleans. 
King,  J. 


Leonard,  Marks  &  Brnenn  for  Plaintiffs  and  Appellants. 


Walter  H.  Rogers,  Attorney  General,  and  Wynne  Rogers,  for  Defend- 
ant and  Appellee. 

Tlie  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  tax  collector  made  a  seizure  of  tlie  plaintiflfe' 
movable  and  personal  property,  consisting  of  a  stock  of  merchandise, 
being  the  contents  of  a  store,  embracing  men^s  clothing,  and  the  counters 
and  fixtures,  and  situated  at  70  and  72  Common  street,  in  the  city  of 
New  Orleans,  the  plaintiffs  having  made  default  in  the  payment  of  the 
taxes  assessed  on  their  merchandise  in  the  years  1884,  1885,  1886,  1887 
and  1888. 

They  resisted  this  seizure  by  injunction,  setting  up  as  a  bar  to  the 
enforcement  of  said  taxes  the  exemption  contained  in  the  two  hundred 
and  seventh  article  of  the  constitution. 

The  averment  of  their  petition  is  that  they  "  have  been  for  the  past 
several  years,  and  are  now  engaged  in  business  as  manufacturers  of 
textile  fabrics,  manufacturing/ jeans  clothing  out  of  raw  materials.  •  •  That 
for  the  purpose  of  such  manufacture  they  have  employed  constantly 
more  than  five  hands.  ♦  •  That  as  such  manufacturers  they  are,  under  the 
constitution  of  tlie  State,  exempt-ed  from  the  payment  of  any  license,  or 
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property  tax  upon  their  said  business  and  manufactory,  and  upon  the 
capital,  machinery,  and  other  property  employed  in  said  manufactory." 

The  defendant  denies  plaintiffs^  right  to  the  constitutional  exemption 
pleaded. 

The  testimony  of  the  plaintiffs,  as  witnesses  in  their  own  behalf,  is 
that  they  are,  and  have  been  for  eighteen  or  twenty  years^  engaged  in 
mauufikcturing  textile  fabrics ;  but  upon  their  cross-examination  they 
admitted  that  they  did  not  manufacture  the  cloth  out  of  which  jeans 
clothing  was  made — only  manufactured  coats  and  pants,  out  of  jeans 
cloth,  which  had  been  manufactured  by  others. 

The  contention  of  plaintiffs  involves  the  construction  of  article  207  of 
the  State  constitution  of  1879,  which  reads  as  follows  :  '^  There  shall  also 
be  exempt  from  taxation  and  license  for  a  period  of  ten  years  from  the 
adoption  of  this  constitution,  the  capital,  machinery  and  other  property 
employed  in  the  manufacture  of  textile  fabrics,  leather,  shoes,  harness, 
saddlery,  hats,  flour,  machinery,  agricultural  implements  and  furniture, 
and  other  articles  of  wood,  marble  or  stone,  soap,  stationery,  ink  and 
paper,  boat  building  and  chocolate;  provided^  that  no  less  than  five 
hands  are  employed  in  any  one  factory." 

A  casual  inspection  of  the  article  is  sufficient  to  show  that  the  inter- 
pretation placed  upon  it  by  the  district  judge  is  correct,  and  that  he 
properly  dissolved  plaintiffs'  ii\j unction.  It  exempts  from  taxation  "  the 
capital,  machinery  and  other  property  employed  in  the  manufacture  of 
textile  fabrics,^  It,  also,  exempts  such  articles  as  are  employed  in  the 
"  manufacture  of  *  ♦  leather,  shoes,  harness,  saddlery,  hats,  etc."  eo 
nomine.  It  does  not,  in  terms,  exempt  from  taxation  the  manufacture  of 
coats  and  pants,  or  jeans  clothing. 

And,  to  say  that  it  exempts  the  manfacture  of  coats  and  pants,  out  of 
jeans  cloth  already  manufactured  by  another,  would  be  to  read  into  the 
article  an  additional  exemption  not  contained  in  it.  Or,  to  say  that  the 
making  of  coats  and  pants  out  of  a  textile  fabric  already  manufactured, 
is  'Hhe  manufacture  of  textile  fabrics,"  in  the  sense  of  the  constitution, 
would  be  to  confound  the  terms  completely ;  for  the  ^naking  of  the  coats 
and  pants  presupposes  the  previous  existence  of  the  fabric  out  of  which 
they  are  cut  and  made ;  and  the  manufacture  of  the  fabric  presupposes 
the  siibsequent  cutting  and  making  of  the  coats  and  pants. 

Hence  it  is  quite  clear  that  one  cannot  be  taken  for  the  other,  and 
that  the  cutting  and  making  of  jeans  coats  and  pants  out  of  a  previously 
manufactured  article,  is  not,  in  the  sense  of  the  law,  **  the  maufacture  of 
textile  fabrics." 

We  do  not  regard  City  vs.  Arthurs,  36  Ann.  98,  as  applicable  to  the 
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question  pljf^sented  here.  In  tliat  case,  the  payment  of  the  tax  deniandeil 
by  the  city  was  resisted  by  the  defendant  on  the  ground  tliat  the  prop- 
erty assessed  was  *'a  manufactory  of  fish-lines,  ropes,  packing  and 
other  hempen  articles,"  and  therefore  exempt  as  being  '^emploj'ed  in  the 
manufacture  of  textile  fabrics." 

The  alleged  exemption  was  maintained  by  this  court,  and  the  de- 
fendant relieved  from  the  payment  of  the  tax.  Such  articles  as  fish- 
lines  and  ropes  can  only  be  made  by  l>eing  woven  from  raw  materials, 
and  are  themselves  "  textile  fabrics."  But  nets  and  hammocks  made  out 
of  lines  and  ropes  would  not  be  textile  fabrics. 

The  plaintiffs  have  not  presented  a  case  entitling  them  Ui  reli<»f. 

Judgment  affirmed. 


No.  10442. 

VirKSBirKii,  Shreveport  and   Pacific  Railroao  Company  vs.  J.  M. 

Sledge. 

Dy  Act  3,  Jniio  1856,  Coiifp'eiiH  granted  certain  lands  to  the  State  of  Louisiana  for  t4>  aid  in  thf^ 
construction  of  railroads.  No  conveyance  in  violation  of  the  t«mis  of  this  act  of  Congr^iL^ 
to  a  railroad  company  could  vest  title  in  said  lands  to  said  company.  It  wa8  a  condition 
precedent  to  a  conveyance  of  any  of  the  sectionH  that  the  road  should  be  first  cou8troct<Nl 
in  sectiona  of  twenty  consecutive  milea  each  before  the  road  could  get  title  to  any  portion 
of  the  land  coterminous  with  its  constructed  line.  But  where  the  act  of  the  Le^alatnrt' 
authorised  the  road  to  mortgage  said  land  so  granted  and  the  mortgage  is  executeil  and 
bonds  issued,  secured  by  the  same,  the  State  can  not  by  subsequent  legislation  abridge 
the  mortgage  rights  acquired  by  thinl  parties.  Parties  who  have  acquire  title  to  the  road 
through  a  sale  by  a  foreclosure  under  said  mortgage,  have  tlie  legal  title  to  said  land  9a 
against  a  party  who  claims  no  title,  except  by  possession,  and  who  went  on  the  land  expect- 
ing it  to  be  thrown  open  to  public  sale  and  entry.  The  government  of  the  United  States  i.<« 
the  only  claimant  who  can  contest  the  right  to  the  forfeiture  of  said  land  for  the  non-per- 
formance of  the  condition  subsequent  required  by  the  act  of  Congress,  as  the  State  of 
Louisiana  is  estopped  from  declaring  the  forfeiture  by  reason  of  the  authorisation  to  the 
railroad  company  to  mortgage  said  land. 

The  government  of  the  United  States,  not  having  asserted  by  legislative  act,  or  jndicia]  con- 
struction the  forfeiture  for  the  breach  of  the  condition,  the  apparent  legal  title  ie  in  the 
railroad  company  acquiring  rights  under  the  forclosure  of  said  mortgage. 

A  plaintiff  in  a  petitory  action  is  not  bound  to  show  title  as  against  the  world  againat  a  new 
trespasser.  •  • 

APPEAL  from  the  Second  District  Court,  Parish  of  Wel)Rt4M'. 
Boone ^  J. 


Stubhs  d-  Ku8selliuu\  Wifte  ct*  Herndon  for  Philn  tiff  and  Appellant. 


1.    In  a  grant  of  lands  by  Congnvss  to  aid  in  the  construction  of  a  railroad,  * '  Uierf  b^  atul  Ktrtity 
U  granted."  are  words  of  absolute  donation ;  import  an  immediate  transfer  of  title  and  vest 
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a  present  title  in  the  f^rantet',  tliongh  a  location  of  tlie  rumi  and  filling  of  its  map  is 
necessary  to  give  prerirtion  and  attach  it  to  particular  tracts.  The  location  and  filing 
accomplishes  this. 

2.  The  condition  in  such  a  grants  that  "if  the  road  is  not  completed  within  a  certain  time,  no 
further  sale  shall  be  made,  but  the  land  shall  revert  to  the  Unit4»d  States,"  is  a  condition 
mbsequent. 

3.  Time  not  being  the  essence  of  tlie  grant  it  is  not  forfeited  ip»o  facto  by  the  failnre  of  the 
Miropany  to  perform  the  condition,  but  to  enforce  the  forfeiture  action  must  be  taken  by 
authority  of  (Congress. 

4.  The  csmpany  had  still  a  right  to  construct  the  road  out  of  titne^  and  until  in  some  way  Con- 
gress takes  advantage  of  the  breach,  it  is  the  daty  of  the  government  to  give  the  company 
the  benefit  of  the  grant.  8  Opin.  Atty.  Gen.  244-  256 ;  11th  do  47  ;  16th  <lo  397  -572  ;  H.  R. 
Ex,  Doc.  47th  Cong.  29,  p.  35,  Atty.  Gen.  Brewster;  9  Wall 95;  94  U,  S.  743;  97  IT.  S.  291 ; 
103  U.  S.  426:  104  U.  S.  329 ;  106  U.  S.  360;  113  U.  S.  629;  115 XT.  S.  306. 

5.  No  one  can  take  advantage  of  the  non-performance  of  a  "  a  condition  subsequent "  but  th6  ' 
grantor  or  his  heirs  or  successors,  and  if  they  do  not  see  fit  to  assert  their  right  to  enforce 
a  forfeiture,  the  title  remains  unimpaired  in  the  grantee. 

0.  On  the  failure  of  the  company  to  complete  the  work,  a  forfeiture  of  the  grant,  if  it  result<.Ml 
therefirom,  can  be  enforced  only  by  the  United  States,  by  judicial  proceedings,  or  the 
action  of  Congress.    21  Wall.  00 ;  115  U.  S.  306 ;  32  Feil.  Hep.  899. 

7.  Ky  the  terms  of  a  grant  of  land  to  a  State  to  aid  in  the  construction  of  a  railroaAl  within  its 
bounds,  the  Stat«  is  a  mere  trustee  t»r  mutual  agent  of  the  grantor  and  the  beneficiary. 

H.  The  grant  is  to  the  enterprise  and  upon  the  completion  of  a  railroad  between  the  termini 
named  and  on  the  rout«  designated  in  the  grant,  its  acceptance  by  the  trustee,  and  certifi- 
cation thereof  to  the  grantor,  the  trust  is  at  an  end  and  is  terminated  ex  necetgUate. 

9.  The  road  opposite  to  the  premises  in  controversy,  having  been  complet«<l  and  accepted, 
the  title,  however  imperfect  whilst  encumbered,  if  it  may  be  so  termed,  by  the  uses  to 
which  the  lands  were  to  be  applie<l,  has  become  perfect  and  indefeasible.  33  Fed.  Rep.  907. 

10.  Lists  of  lands  selected  by  the  grantee  and  certified  by  the  General  Land  Office  convey  as 
complete  title  as  patents.  Legal  title  passes  as  completely  by  such  certification  if  patent 
is  not  expressly  required  by  law,  as  though  patent  issue<l.  U.  S.  Rev.  Stat.  Sec.  2449  ;  6 
Land  Dec.,  543;  115  U.  S.  102;  116.  XT.  S.  381. 

11.  An  estate  in  fee  cannot  be  defeated  for  a  breach  of  a  condition  sub8e<inent  by  a  legislative 
act,  unless  the  condition  is  expressed  in  the  dee<l.  2  Rl.  Com.  153-4;  4  Kent  Com.  120 
123;  16  Wall.  223. 

12.  The  condition  8nbse<]nent  is  the  resolutory  condition  of  the  civil  law.  The  contract  is 
not  dissolved  of  right  by  failure  to  comply;  the  party  complaining  must  either  sne  for  a 
siraciflc  performance  or  dissolution  of  contract.    C.  C.  2046. 

13.  The  act  of  the  Legislature  transferring  the  lands  to  the  company  contained  no  provision 
in  t«rms  for  forfeiture  to  the  State,  nor  was  there  any  subsequent  agreement  providing 
for  forfeiture,  therefore  there  conld  be  no  forfeiture  by  the  State  except  by  Judicial  pro- 
ceeding.   92  U.  S.  66. 

14.  The  State  had  a  right  in  furtherance  of  the  object  of  the  grant,  to  make  any  disposition  of 
the  lands  it  saw  fit,  "so  that  it  did  not  cut  ofi" the  right  of  the  UnitM  States  to  compel  the 
application  of  the  lands  to  the  purposes  for  which  they  were  granted  or  prevent  their  for- 
feiture in  case  the  company  fail  to  perform  the  conditions  of  the  grant."    32  Fed.  Rep.  906. 

15.  The  State  transferred  the  lands  to  the  company;  speciallv  authoriKe<l  the  mortgage  of 
same  to  secure  the  loan  to  build  the  roa<l;  the  mortgage  was  executed.  Third  parties 
became  owners  of  the  debt  secured  by  this  mortgage ;  the  mortgage  was  closed  and  the 
property  and  all  its  rights  and  privileges  acquired  by  plaintiff  with  the  full  permission  and 
in  the  mode  indicated  by  the  State  ;  the  State  then  is  privy  to  all  these  proceedings  and 
is  estoppetl  from  divesting  our  vested  right  dcHtroying  our  right  as  thinl  parties  to  comply 
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with  the  condition  subsoqucnt  and  thus  earn  the  lands  she  held  in  trust  for  the  ent«ipri8e. 
Therefore  Act  39  of  1870  is  null.  1  Kent,  356;  Cooley  Cons.  357;  36  Wall.,  203;  Cons. 
La.  155. 

16.  Under  the  t^rms  of  the  Act  of  Conian"e«8,  the  lands  have  become  the  property  of  the  rail- 
road complying  with  the  condition  subsequent  by  coustructiug  the  road  between  the  Ut- 
mini  named  and  along  the  rout«  designated. 

17.  As  against  a  mere  trespasser  who  sets  up  no  title,  plaintiff  is  not  bound  to  show  a  title 
perfect  against  the  world.    12  Ann.  748  ;   15  Ann.  76 ;  35  Ann.  612. 


Young,  Drew  <f  Stewart  for  Dofendaiit  and  Appelleo. 


The  opiuioii  of  the  court  was  delivered  by 

McEnery,  J.  Plaintiff  alleging  ownership  to  the  southeast  quarter 
and  west  half,  and  norteast  quarter  of  northwest  quarter,  east  half  and 
northwest  quarter  of  northeast  quarter  of  section  5,  township  17,  north 
range  10  west,  situated  in  the  parisli  of  Webster,  containing  400  acres 
valued  at  $2400,  brought  suit  against  the  defendant  now  occupying  the 
land,  and  prays  to  be  decreed  the  ownei-  of  said  land,  and  that  the  de- 
fendant be  evicted  therefrom. 

Defendant  pleads  a  general  denial.  He  admits  that  he  is  in  possession 
of  and  occupies  the  land ;  that  he  has  been  in  the  possession  thereof  for 
twenty-five  years,  with  a  view  of  acquiring  it  when  opened  for  entry  by 
the  United  States  government.  He  alleges  pos-session  in  good  faith,  and 
claims,  if  evicted,  a  judgment  for  the  value  of  improvements  placed 
on  said  land  by  him,  amounting  to  two  hundred  dollars. 

By  act  of  Congress,  approved  June  3,  1S5G,  the  Federal  governmeut 
granted  to  the  State  of  Louisiana,  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  from  the  Texas  line,  in  tht^  Stat-e  of  Louisiana 
west  of  the  town  of  Greenwod,  via  Greenwood  Slireveport  and  Monroe, 
to  a  point  on  the  Mississippi  river  opposite  Vicksburg,  every  alternate 
section  of  laud,  designated  by  odd  numbers  for  six  sections  in  width  on 
each  side  of  said  road,  and  in  ciise  any  of  the  said  odd  sections  were  sold 
by  the  United  States,  or  otherwise  taken,  when  the  route  or  line  of  tlie 
railroad  is  definitely  fixed,  then  by  an  agent  appointed  by  the  govern- 
ment, it  was  authorized  to  select,  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior,  from  the  lands  of  tlie  United  States,  not  exceeding 
fifteen  miles  from  the  road,  so  much  in  alternate  sections  or  part«  as  shall 
be  equal  to  the  lands  in  the  six  miles  whicli  have  been  disposetl  of,  and 
provided,  that  tlie  lands  tliereby  granted  shall  be  exclusively  applied  to 
the  construction  of  said  road,  and  shall  be  disposed  of  only  as  the  roail 
progiesses. 
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Section  3.  That  said  landtt  hereby  (/ranted  to  the  said  State  sluill  be 
subject  to  the  disposal  of  the  Legislature  for  the  purpose  aforesaid,  and  no 
other,  and  tlie  siiid  railroad  shall  be  and  reiuain  a  public  highway  for  the 
use  of  the  government  of  the  United  States,  free  from  toll  or  charges 
upon  the  transportation  of  any  property  of  the  United  States. 

Section  4.  That  the  lands  hereby  granted  to  said  State  shall  be  dis- 
posed of  only  in  the  manner  following.  That  is  to  say  that  a  quantity 
of  land  not  exceeding  120  sections,  and  included  in  a  continuous  length 
of  twenty  miles  of  said  road  may  be  sold,  and  when  the  Governor  of 
said  State  shall  certify  to  the  Secretary  of  the  Interior,  that  any  twenty 
miles  are  completed,  then  another  like  quantity  of  land  hereby  granted 
may  be  sold^  and  so  from  time  to  time  until  said  road  is  completed,  and 
if  said  road  is  not  completed  within  ten  years,  wo  further  sales  shall  be 
made,  and  the  land  unsold  shall  revert  to  the  United  States.  U.  S.  Stjitutes 
at  large,  page  18. 

The  State  of  Louisiana  accepted  the  trust  in  the  above  recited  act  of 
Congress,  and  on  March  11, 1857,  by  act  No.  98,  session  acts  of  that  year, 
recited  in  the  preamble  of  said  act,  in  accepting  said  grant  and  trust, 
that— 

"Whereas,  by  an  act  of  Congress,  approved  June  3,  1856,  donating 
lands  to  the  State  of  Louisiana  to  aid  in  the  construction  of  railroads 
within  said  State,  the  Vicksburg,  Shreveport  and  Texas  Railroad  Com- 
pany is  entitled  to  receive  420,924  acres  of  land,  as  shown  by  the  follow- 
ing stiitement  of  the  Commissioiu^r  of  Public  Lands." 

The  statement  from  the  Commissioner,  showing  the  amount  of  land 
that  will  accrue  to  said  railroad  company,  is  also  embraced  in  the  pre- 
amble. Section  1  of  said  act  provides  "  that  so  much  of  the  land,  rights, 
powers  and  privileges  as  are  granted  to  and  conferred  upon  the  State  of 
Louisiana  by  an  act  of  Congress,  entitled  ^an  act  making  a  grant  of 
lands  to  the  State  of  Louisiana,  to  aid  in  the  construction  of  railroads  in 
said  State,'  for  the  purpose  of  aiding  in  the  construction  of  a  railroad 
from  the  Texas  line  in  the  State  of  Louisiana,  west  of  the  town  of 
(rreenwood,  via  Gi*eenwood,  Shreveport  and  Monroe,  to  a  point  on  the# 
Mississippi  river  opposite  Vicksburg,  be  nnd  the  same  are  hereby  ac- 
ceptiid  upon  the  terms  contained  in  said  act  of  Congress,  and  the  same 
are  all  and  severally  hereby  and  upon  the  same  terms  disposed  of, 
granted  to  and  conferred  upon  the  Vicksburg,  Shreveport  and  Texas 
Railroad  Company,  a  l)ody  cori>orate,  existing  under  the  laws  of  the 
State  of  Louisiana;  provided,  the  said  railroad  company  shall,  within 
ninety  days  from  the  approval  of  this  act,  accept  of  the  same  under 
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the  conditions  of  said  act  of  Coiigi'eHft,  by  a  resolution  of  its  Boartl 
of  Directors." 

Sec.  2,  provided  "  tliat  tlie  line  of  the  aforesaid  V.  S.  &  T.  U.  R.,  as 
definitely  located  by  the  Board  of  Directors  as  shown  by  the  map  of  the 
same  now,  on  file  in  the  office  of  the  Secretary  of  State,  and  whicli  map  is 
certified  to  be  correct  by  the  President,  Secretary  and  Chief  Engineer  of 
said  company,  be  and  the  same  is  hereby  sanctioned  and  confirmed  as 
tlie  true  line  of  said  railroad  and  only  a<lmitting  such  slight  variations  hk 
may  be  found  necessary  in  the  economy  of  construction." 

Within  the  ninety  days  for  the  delay  of  accepting  the  same  i^rovided 
for  in  Sec.  1,  the  Railroad  Company,  accepted,  complying  with  the  pro- 
vision of  the  act. 

The  pi-esent  corporation  i)laintiff  in  this  suit,  controls  and  operat<»ft 
the  railroad  along  the  line  and  between  the  termini  as  designated  in  the 
Act  of  Congress. 

It  was  not  completed  witliin  the  limit  of  ten  years  prescribed  by  the 
Act  of  Congress,  but  was  completed  and  finished  '*out  of  time"  in  July, 
1884,  when  the  (rovernor  certified  to  the  Secretary  of  the  Interior  of  its 
entire  construction,  between  the  termini  and  along  the  line  proposed  in 
the  Act  of  Congress  donating  the   land  for  the  construction  of  said  road. 

By  act  198,  approved  the  19th  March,  1857,  the  State  of  Louisiana, 
"for  the  pui-pose  of  aiding  in  the  construction  of  the  Vicksburg,  Shreve- 
port  and  Texas  Railroad  Coinj»any  granted  to  said  Company  *  the  full 
and '  perfect  right  and  power  to  mortgage  and  hypothecate  all  or  any 
part  of  the  lands  granted  by  the  United  States  to  the  State  of  Louisiana 
to  aid  in  the  construction  of  said  I^ilroad  by  virtue  of  an  act  of  Con- 
gress making  a  grant  of  lands  to  the  State  of  Louisiana,  to  aid  in  the 
construction  of  Railroads  in  said  State,'  approved  June  3d,  1856,  and 
which  graiit  has  been  accepted  by  the  State  of  Louisiana  by  the  act  of 
the  General  Assembly,  approved  March  11th,  1857." 

Sec.  2,  enacts  "that  said  Company  shall  have  the  right  to  include  in 
any  such  mortgage  all  the  rights,  franchises,  privileges  and  immunities 
of  every  kind  which  the  State  of  Louisiana  or  said  Railroad  Company 
has  or  may  have  in  to,  and  upon  said  lands,  all  which  may  be  fully  cov- 
ered by  such  mortgage,  said  mortgage  or  mortgtages  may  be  made  to 
secure  any  bond  or  b3nds  executed  b^^  said  Company  or  loans  made  to 
said  Company  or  to  cover  any  debt  contrat'ted  or  to  be  contracted  by- 
said  Company,  and  the  interest  accruing  or  to  ivccrue  on  the  same  or 
either  of  them."  In  persuance  of  this  act  authorizing  it  to  mortgage  said 
lands  granted  and  donated  to  said  Railroad  Company  by  the  State  of 
Louisiana,  in  carrying  out  the  object  and  purposes  of  the  work  confided 
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Ui  tlie  Stiite  by  the  Act  of  Congress,  to  construct  said  road  along  tlie  line 
and  between  the  t«rmini  niPntioued  in  said  act,  the  Railroad  Company 
on  the  following  September,  issued  2,01)0  bonds  of  $1,000  each,  for  the 
purpose  of  raising  money  to  build  and  equip  siiid  railroad,  and  to  secure 
the  payment  of  the  same  executed  a  first  mortgage  upon  tlie  entire  road, 
its  rights,  privileges  and  francliises,  depots*,  appurtenances,  etc.,  and  its 
lands  including  those  donated  to  it  by  Congress  and  the  8tat<e  of 
L«>uisiana.  Previous  to  this  mortgage,  and  only  a  short  time  after  the 
accei)tance  of  the  grant  of  land  by  the  Railroad  Company  by  duly 
appointed  agents  in  acconhmce  with  the  acts  referred  to,  making  a  dona- 
tion of  said  lands,  the  lands  were  selected,  listed  and  maps  made  of  the 
same  and  filed  in  the  Interior  Department  at  Washington,  at  which  time 
the  lands  were  withdrawn  from  public  sale  or  entry. 

The  mortgfige  executed  by  the  Railroad  Company  was  forclosed  and 
the  property,  including  the  lands  donated  by  the  State  in  persuance  of 
the  Act  «>f  Congress,  was  sold  in  the  suit  of  Jackson  et.  als.  vs.  the  V.  S. 
&  T.  R.  R.  Co.  The  case  went  to  the  U.  S.  Supreme  Court,  and  in  the 
decree  of  that  Court  the  mortgage  was  recognized  as  a  valid  one  and 
operated  as  a  lien  upon  all  the  property  thenMU  descrilH^l.  The  case 
was  sent  to  the  Circuit  Court  for  further  trial  and  the  final  decree  was 
rendered  ordering  the  siile  to  be  nnwle  in  December  1st,  1S79.  In  the 
decree  ordering  the  sale  all  the  mortgsige  property  was  included.  Under 
the  terms  of  the  decree  the  Railroad  with  all  its  property,  franchises, 
etc..  was  purchased  by  a  Committc»e  of  bond  holders,  who  organized 
under  act  approved  8th  March,  1S77,  the  Vicksburg,  Shreveport  and 
Pacific  liiiilroad  Company. 

By  Act  No.  39,  of  1879,  the  Ueuend  Assembly  of  Louisiana  declared 
the  forfeiture  of  the  lands  donated  by  the  State  to  the  V.  S.  &  T.  Rail- 
road Co.  under  and  by  virtue  of  Act  98,  of  1857,  for  the  reason  the  entire 
roa<l  had  not  been  completed  within  ten  years  from  the  date  of  the  grant, 
and  donated  said  lauds  to  the  Red  River  and  Mississippi  Railroad  Co. 
This  road  never  had  any  actual  existence  and  never  constructed  any 
lin<*  of  railroad  along  the  route  and  between  the  termini  as  proposed  by 
the  State  and  by  the  Congress  of  the  United  States. 

The  defendant  entcired  on  the  land  in  1886,  for  the  purpose  of  acquir- 
ing a  right  to  enter  the  same  whenever  it  should  be  opi'ued  for  public 
entry.  He  sets  up  no  title  in  himself  no  does  he  connect  himself  with 
any  title  as  agent,  but  relies  solely  upon  his  possession  as  prima  favk 
evidence  of  title. 

His  c«>ntention  is  that  the  plaintifi'has  no  title,  and  that  the  legal  title 
to  the  hui<l  in  controversy  is  in  the  State  of  Louisiaiui  by  virtue  of  the 
legislative  act  of  forfeiture. 
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The  Act  of  3(1  June,  1856,  by  the  Congress  of  the  United  States,  passed 
a  present  interest  in  tlie  hinds  to  the  State  of  Louisiana  wliich  became 
certain,  by  identity,  wiien  tlie  sections  were  located  and  maps  filed  with 
tlie  Secretary  of  tlie  Interior. 

The  State  conveyed  these  sections  to  the  V.  S.  and  T.  R.  K.  Co.  by 
Act  approved  March  11th,  1H57. 

Nt)  conveyance  in  violation  of  the  Act  of  Congress  could  pass  any  title 
ti>  the  Company.  It  was  a  condition  precedent  t*)  the  conveyance  of  any 
4>f  the  sectitjns  that  the  road  should  be  first  constructed  in  sections  of 
twenty  consecutive  miles  each,  before  the  road  could  get  title  to  any 
portion  of  the  land  coterminous  with  its  constructed  line.  21  Wallace, 
p.  44. 

The  road  had  completed  a  portion  of  its  Hue,  from  Vicksburg  to 
Monroe,  and  from  Shreveport  to  Marshall,  Texas.  That  portion  of  its 
line  between  Shreveport  and  Monroe  was  not  constructed  within  the  ten 
years. 

The  Federal  (Government  neither  by  legislative  lu't  or  judicial  con- 
struction has  declared  the  forfeiture  of  the  grant,  and  under  the  well 
recognized  jurisprudence  of  the  Federal  Courts  the  legislature  of  the 
State  of  Louisiana,  if  the  State  had  done  no  act  to  estop  her  from  set- 
ting up  an  adverse  claim  to  the  present,  plaintiff  could  forfeit  the  grant 
to  the  railroad  on  the  ground  of  the  non-fulfillment  of  the  condition 
subsequent  to  said  grant,  the  completion  of  the  road  within  the  fixed 
limits  of  ten  years.     21  Wallace,  44. 

Tlie  State  of  Louisiami  by  Act  198,  of  1S57,  specially  authorized  *'the 
V.  S.  and  T.  R.  U.  Co.,  to  mortgage  all  the  lands  granted  in  aid  of  said 
railroad  by  the  Uniti»d  Stati's  making  a  grant  of  lands  to  the  State  of 
Louisiana,  to  aid  in  the  constructit)n  of  railroculs,  in  said  State,  appit>ved 
Jun<'  8d,  1S56,  to  se(!ure  the  payment  of  any  bonds,  notes  or  other  obli- 
gations made  or  executed  by  said  Company."  A  mortgage  wjis  executccl 
in  pursuance  of  this  act,  and  bi>nds  secured  b^'  the  same  were  issued. 
The  road  of  the  V.  S.  &  T.  R.  R.  Co.  was  run  through  the  Parisli  of 
Webster,  and  it  was  unnecessary  as  claimed  l)y  defendant  to  record  tlie 
mortgage  in  that  parish  to  affect  the  land  claimed  by  the  road  separat«l 
in  Webster  Parish.  The  recondition  at  the  domicile  of  the  Company 
was  snrticient.     Act  Xo.  194,  of  1S5H. 

Tlie  mortgage  was  foreclosed  and  the  property  described  in  the  act  of 
mortgage,  including  the  land  now  occupied  by  plaintiff,  which  was  a 
part  t)f  tlie  Congressional  grant  upon  which  the  V.,  S.  &  T.  R.  R.  Co., 
by  the  State  was  authorized  to  nuirtgage,  was  sold  December  1, 1879, 
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and  purchased   by  tlie  mortgage  creditors,  who  organized  the  pre8eiit 
company,  the  plaintiff  in  tliis  suit,  under  the  laws  of  this  State. 

The  owners  of  the  bonds  secured  by  the  mortgage  undoubtedly  had  a 
vested  right  in  the  mortgage,  so  far  as  the  State  of  Louisiana  was  con- 
cerned. 

The  government  of  the  United  States  could  have  complained  of  the 
manner  of  the  executipn  of  the  trust  by  the  State,  but  it  has  made  no 
objection  to  the  interpretation  placed  upon  the  act  donating  tlie  !an<lR 
by  the  State  of  Louisiana  to  sjiid  V.,  S.  &  T.  R.  R.  Co. 

The  present  plaintiff  acquired  title  tlirougli  the  decree  of  tlie  Unitt^d 
States  Supreme  Court,  whicli  recognized  the  validity  of  said  mortgage, 
and  ordered  all  the  i)roperty  included  tlierein  to  be  sold  to  satisfy  tlie 
same. 

The  State  having  authorized  this  act  of  mortgage  und(u-  and  by  virtue 
of  which  said  parties  acquired  riglits,  is  estopped  from  impeaching  the 
same  and  declaring  it  a  nullity.  Rights  thus  acquired  cannot  be  de- 
stroyed by  subsequent  legislation. 

The  land  in  controversy  was  withdrawn  from  public  sale  and  entry 
befoi*e  the  defendant  went  on  the  same.  His  entry  thereon  was  unlaw- 
ful, and  as  he  settr  up  no  title,  other  than  his  tresspass,  he  cannot 
dispute  the  apparent  title  of  the  plaintiff.  Stille  vs.  Schull,  41  Ann.  810. 
The  plaintiff  has  an  apx)arent  legal  title  to  the  land  by  virtue  of  the 
sale  to  satisfy  a  niortgage  specially  authorized  by  the  St4it^  of  Louisiana. 
By  the.svct  of  the  General  Assembly  authorizing  said  mortgage,  the 
State  is  estopi)ed  from  disputing  the  title  and  setting  up  title  in  herself, 
the  original  grantor,  the  United  States  government,  can  only  take  ad- 
vantage of  the  non-performance  of  the  condition  subse(iuently  attached 
to  the  grant.  This  may  be  done  by  legislative  act  or  judicial  con- 
struction. The  government  of  the  United  States  has  made  no  assertion 
of  the  forfeiture,  and  the  legal  title  to  said  land  will  remain  in  the  plain- 
tiff until  there  is  some  assertion  of  ownership  on  the  part  of  the  Federal 
government,  for  the  breach  of  the  condition  by  directing  the  pos- 
session and  appropriation  of  the  land,  or  that  itlx*  offered  for  sale  or  for 
settlement. 

The  defendant  l>eing  in  possession  of  said  land  unlawfully,  without 
title,  etc.,  as  a  tresspasser,  is  not  entitled  to  a  judgment  for  the  value  of 
the  improvements  placed  on  said  land. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  it  is  now  ordered, 
adjudged  and  decreed,  that  as  against  the  defendant  the  legal  title  to  tlu* 
southeast  quarter-section,  the  east  half  and  northwest  quarter  of  north- 
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east  (iiiarter  and  west  lialf  aud  iiortlieast  quarter  of  iiortwest  quarter  of 
section  five,  townsliip  17,  range  10  west,  containing  four  hundred  aci-es, 
be  declared  to  be  in  plaintiff,  the  Vicksburg,  Shreveport  and  Pacific 
Railroad  Company,  aud  that  the  defendant  be  evicted  therefrom  and  t]ie 
plaintiff  placed  in  peaceable  possession  of  said  land.  It  is  further  or- 
dered that  the  reconventional  demand  of  defendant  for  improvements 
be  reject<'d — defendant  to  pay  costs  of  both  courts. 


No.  10,a59. 
City  of  Nkw  Orlkans  vs.  Crescent  City  Railroad  Company. 

A  .jiidKtneiit  Hiifltainiiifi:  plean  of  preacriptioti  and  prematniity  a^iiutt  parte  of  a  demand,  and 
diHniisitiiijBC  tlio  8iiif,  atid  rtiHtricting  the  claim  for  the  difference,  is  a  final  jndj^ent  which 
diHiMMCH  of  the  ca^e  to  a  certain  extent,  and  wliich  conntitnteM  res  judicata^  if  nnappealecl 
from  within  a  year  after  the  aij|;natiire  tliereof. 

An  a|)peal  from  tiie  judgment  rendered!  on  the  nierit«  of  the  claim  aA  allowed  to  stand  in  court, 
d<M'H  not  1>riiiK  tip  for  review  tiie  previotw  judpnent  diamiH^ing  other  parta  of  the  de- 
mand . 

A  uuiniei]ml  eoi-jKii'ation.  wliich  haa  contracted  tliat  a  honun  shall  be  paid  by  a  company  to 
wliich  it  has  granted  street  railroad  privileges,  in  lieu  of  taxes,  cannot  after  agrt»eiDg  to 
remit  the  hoiiun  and  to  receive  the  taxes  in  place,  and  after  collecting  such  taxes,  sneto 
recover  the  &o4m«;  however  tnie  it  be,  that  the  imninnity  frtmi  taxes  was  illegal.  It  can 
not  claim  lioth.     28  Ann.  407 ;  35  Ann.  :»48 :  3fi  Ann.  432, 

APPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  ()rlean.«*. 
Khujy  J. 


Home  &  (rra»t  and  Carlefoa  Hunly  City  Attorney  for  Plaintiff  and 
Appellant. 

1 .  The  city  has  supervislcm  and  control  over  all  the  streets  within  her  limita,  and  potrer  to 
n»gulate  the  use  tliereof.  Tilton  vs.  Railroad  Co.,  35  Ann.  1068 :  Pickles  vs.  Dry  Dock,  38 
Ann.  412:  Waterworks  Co.  vs.  Sugar  Refinery  Co.,  35  Ann.  1114:  Davis  vs.  Mayor  of  X. 
Y.,  14  X.  Y.  R.  506 ;  2  Dill.  Municip.  Corp.  sees.  566,  667. 

2.  It  cannot  part  with  tliis  pt>wer,  even  by  contract.  Cooley  on  Const.  Lim.,  p.  *207 ;  Goza]««r 
vs.  (Jeorgotown.  6  "NVIieat.  597  ;  Re^molds  vs.  Shreveport,  13  Ann.  428:  Milham  vs.  Sharp, 
17  IVarb.,  435 ;  S.  V.  28  Barb.,  228 ;  Milham  et  al.  vs.  Sharp,27  N.  Y.  R.  611 :  People's  R.  R. 
vs.  Memphis  R.  R.,  10  Wall.  38;  Louisville  City  Ry.  Co.  vs.  City  of  Louisville.  8  Bnsh- 
411 .  Shcplierd  vs.  Third  Municipality,  3  Rob.  349. 

3.  The  city  had  a  right  to  i^eqnire  the  Crescent  City  Railroad  Company  to  remove  her  trarka 
to  the  ncntnd  ground  on  (I'anal  street,  and  conform  to  the  plan  for  a  trunk  road.  There- 
fore, she  could  make  no  valid  n^leasc  of  her  revenues  in  onler  to  obtain  compliance  with 
her  plan ;  and  slie  was  in  ent)r  in  supposing  she  must  bargain  therefor,  and  error  in  th*^ 
motive  renders  her  agreement  void.  C.  C.*1827  et  seq.  Gootlwyu  vs.  Perry  &.  Company, 
26  Ann.  29;  Tanner  vs.  Roberts,  5  U.  S.  255:  Bartlett  vs.  Andry,  14  La.  30;  Bell  vn. 
McDonough,  19  La.  40;  C.  C.,  1893.  1896,  1824. 

4.  The  remisKicm  of  a  part  of  the  bonus  by  Ordinance  No.  1443,  N.  S.,  was  upon  a  suspensive 
potestative  condition,  depending  upon  tlie   will  of  the  defendant.    C.  C,  2024,  2043.    1 
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Putb.  on  ObIix<«  198,  201.  The  pftVctn  of  whii'h  were  to  8iiM)>t*nfl  the  nMltictioii  until  tho 
porfornianct).  1  Potliinr,  215.  Meeker  vh.  liailroad  CoinpHtiy,  2  Ann.  073. 
Tho  laiit  para<n^ph  appIieH  aUo  to  the  reini^nhm  antler  Ordinance  No.  3243,  A.  S..  and  no 
imttlnif  in  default  waH  ueceHgar}*.  Eneoubaa  vs.  lia.  Petroleum  Co.,  22  Ann.  280 :  ('.  ('. 
1911,  No.  1  :  City  of  New  OrleauH  V8.  RiKney,  24  Ann.  235:  ('.  C.  203S. 
Novation  did  not  take  plaee  l>ecanRe  tlie  conditions  were  not  aecooipliahed.  Hyde 
et  al.  vs.  Booraem  &,  Co.,  16  Fet.  180;  Early  vs.  Ilogero.  16  How.  500  ;  Brown  va.  Spoffbtd, 
05  r.  S.  474.    1  Pothier,  100,  205. 

No  putting  in  default  waa  necetMar}'.  If  there  was  it  should  have  been  pleaded  inKmitie 
and  comes  too  late  in  an  answer  after  exceptions  overruled.  Pleas  of  novation  and  release 
wen>  a  waiver  of  such  exception.  2  Hen.' Dig.  1150,  No.  6.  The  contract  was  one  upon  a 
Hupousive,  potestative,  condition,  and  no  default  was  necessary.  Escoubns  vs.  La. 
Petroleum  Co.,  22  Ann.  280. 

The  city  coukl  not  lawfully  grant  exemptiou  fh>in  taxation,  City  of  New  Orleans  vs.  St. 
Charles  St.  Charles  Street  Kailroail  Compimy.  28  Ann.  497 :  and  if  could  and  did,  tho 
immunit}'  could  not  be  transferred  by  tho  gi*antee.  Morgan  vh.  Louisiana,  03  IT.  S.  207  ; 
Railroad  (*onipany  vs.  Delamore,  34  Ann.  1125. 

Plea  of  novation  and  release  is  a  judicial  admission  of  the  existence  of  tho  obligation  at 
tho  time,  and  interrupts  piescription.  Insurance  Company  vs.  Pike  et  al.,  34  Ann.  828. 
Every  cfl'ort  to  obtain  a  roiluction  or  release  was  an  acknowle<lgment  intemtptiug  pres- 
cription, C.  C.  3520.  See  also  lloyle  vs.  Maun,  4  Ann,  170  :  2  Troplong,  263,  264.  725;  2  N. 
S.  545 ;  1  Rob.  182. 


John  M.  Bonner,  for  Defendant  and  Appellee  : 

1 .  The  City  Attorney  is  the  legal  adviser  of  the  Council,  and  has  the  appointment  of  his 
assistants,  and  "no  attorney  shall,  in  any  case,  be  appointed  to  assist  him,  unleas  by  a 
vote  of  two-thirds  of  the  members  present  of  the  Council.'  Sec.  27  of  act  20  of  1882; 
8  Kansas  487. 

2.  Messrs.  Rouse  St.  Grant  were  not  appointed  by  the  City  Attorney,  nor  does  it  appear  that 
two-thirds  of  the  (vouncil  voted  for  their  appointment.  Their  appearance  in  this  case  is, 
therefore,  without  legal  authority. 

3.  Contracts  to  employ  attorneys  on  contingent  U*en  tend  to  coirupt  and  degrade  the  admin- 
istration of  justice,  and  when  such  contracts  are  sanctioniMl  by  nmnicipal  councils  they 
are  clearly  against  a  sound  public  policy.    2  Mar.  281 ;  7  La.  207  ;  25  Ann.  281. 

4.  The  original  contracts  iKstwoeu  tho  city  and  the  defendants  were  completely  novated  and 
extinguishe<l  by  the  subsequent  contracts  made  in  1809,  1875  and  1879,  under  City  Ordi- 
nances Nos.  1443,  N.  S.;  3243.  A.  S.,  and  49.'>1,  A.  8.  R.  C.  C.  2185  to  2180;  28  Ann.  679,  10 
liob.  34  ;  C.  P.  345. 

.1.  Solemn  notarial  contracts.  base<l  on  valid  city  onlinanccs.  cannot  Im'  coUatterally  attacked 
by  one  of  the  contracting  parties.  12  La.  105;  24  Ann.  224;  25  Ann.  360;  20  Ann.  112; 
30  Ann.  240,  871 ;  32  Ann.  806  ;  38  Ann.  413. 

6.  When  the  resolutory  condition,  implitnl  in  all  communicative  contract.**,  depends  on  the 
will  of  either  party,  the  dissolution  of  the  contract  nmst  be  sued  for.  R.  C.  C.  2047 ; 
(layden  tn.  Railruail  Company,  30  Ann.  260;  21  >rall.  44;  115  V.  S.  460. 

7.  Before  suit  could  1k»  brought  to  dissolve  these  contracts  it  would  be  necessary  to  put  fle- 
fendantin  default.    R.  C.  C.  1013,  2028,  2.38;  3  Ann.  2076;  13  Ann.  605;  37  Ann.  40.5. 

8-  The  plaintiff  has  ao  often  and  so  long  acquiesced  in  the  binding  force  of  the  contract  of 
1809,  whereby  the  bonus  was  re<liice4l  to  one-eighth  of  one  cent  for  each  passenger  carried, 
that  she  has  led  othei-s  to  act  on  her  acquiescence,  and  she  is  now  estopped  from  attat'king 
said  contract.  1  ^Val.  281 ;  loO  V.  S.  578;  32  Ann.  121 ;  Xi  Ann.  305;  M  Ann.  359;  35  Ann. 
74.'*,  024  ;  37  Ann.  323. 
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9.  Defendant  has  a  i-ight  to  represent  its  stocholders.  Morawitx  on  Corp.,  sec.  1  and  sec.  227 : 
100  U.  S.  317,  335. 

10.  All  claims  for  bonns  for  more  than  three  years  prior  to  th,e  20th  of  March,  are  barred  by 
the  prescription  of  three  years  under  the  express  language  of  R.  C.  C.  3538,  on  two 
grounds :  (a)  The  suit  is  npon  an  open  account,  (b)  The  cottract  sued  on  is  a  lease.  R.  C 
C.  2674 ;  Jew.  Dig.,  p.  431,  sec.  6. 

11.  The  bonus  sued  for  was  to  be  in  lieu  of  taxation,  and  the  city  had  no  rigbt  to  exempt  tnm 
taxation.  The  stipulation  to  pay  bonns  was,  therefore,  in  contravention  of  a  prohilriU»r>' 
law,  ami  void.    R.  C.  C.  2031  ;  28  Ann.  4.47;  3.5  Ann.  548. 


The  opinion  of  tlie  Court  was  delivered  by 

Bermudez,  C.  J.  The  city  sues  to  recover  $281,418  75  as  due  htr  by 
the  defendant's  coinpany,  as  tlie  successor  of  one  McCounel  to  whom  she 
had  granted  tlie  privilege  of  running  a  street  railway  and  was  to  pay,  as 
a  consideration  for  such  riglit,  a  certain  bonti^,  on  every  passenger  car- 
ried. The  period  covered  by  the  claim  extends  from'  18(56  to  1886,  when 
this  suit  was  brought. 

The  defendant  pleaded  prescription,  preinaturily  and  estoppel. 

A  judgment  was  rendered  sustaining  the  plea  of  prescription  as 
against  any  claim  for  the  bonus,  previous  to  the  24th  of  March,  1876,  and 
maintaining  the  defence  of  pennaturity  to  the  claim  for  a  certain  other 
bonus,  subsequent  to  tiiat  date  and  permitting  the  suit  to  stand  for  the 
difference. 

The  judgment  thus  rendered  was  signed  on  the  1st  of  July,  1887. 

Answering  the  petition,  the  defendant's  company  pleaded  mainly, 
that,  under  the  contracts  with  tlie  city,  the  bonus  stipulated  was  to  stand 
in  place  of  taxes  and  that,  by  an  agreement  subsequently  entered 
into,  the  city  relieved  the  company  from  the  payment  of  the  bonus,  on 
payment  of  the  taxes  and  that  the  taxes  having  been  paid,  the  city  can- 
not now  claim  insupra,  the  bonu^,  as  it  cannot  demand  both. 

The  District  Court  after  hearing,  gave  judgment  for  the  defendant 
and  the  city  appeals. 

The  defendant  urges  that  the  judgment  first  rendered,  signed  as 
stated,  cannot  be  reviewed  here,  for  the  reason  that,  not  having  been 
appealed  from,  it  constitutes  res  judicata. 

An  inspection  of  that  judgment  shows  that  it  rejected  plaintifiTs 
demand  in  partj  absolutely,  by  denying  to  her  the  right  to  sue  for  tlie 
bonu^  claimed  prior  to  24th  March,  1876,  the  same  being  barred  by 
prescription,  and  that  it  dismisses  another  part  of  the  demand  as  pre- 
mature. 

The  plaintiff,  if  aggrieved  by  that  judgment  ought  to  have  appealed 
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from  it  within  the  year  following  its  signntnre  and  a8  she  did  not  do  bo, 
that  judgment  cannot  be  reviewed  here. 

Besides,  by  i-eference  to  tlie  motion  of  appeal  in  the  record  and  which 
brings  up  the  matter  in  controversy  before  this  court,  it  appears  that  the 
city  complains  only  of  the  judgment  rendered  on  February  25th  and 
signed  on  March  1st,  1839,  in  favor  of  the  defendant. 

The  appeal  from  the  judgment  on  the  merits  does  not  imply  an  appeal 
from  an  anterior  final  judgment  which  disposed  definitively  of  such 
parts  of  the  demand  as  were  not  passed  upon  by  the  subsequent  judg- 
ment j  ust  men  tion  ed . 

The  objection  is  therefore  well  founded  and  the  claim  for  the  bonm 
said  to  be  due  anterior  to  March  24th,  1876,  and  some  other,  after  that 
date,  cannot  be  here  passed  upon.  C.  P.  593,  9  M.  519,  2  R.  342, 14 
Ann.  788. 

So  that,  tiie  only  matter  to  be  considered  is  the  demand  for  certain 
homis  said  to  be  due  after  that  date. 

It  would  be  tedious  to  enter  into  a  recital  of  the  lengthy  different 
ordinances  passed  and  contracts  entered  into,  in  relation  to  tlie  rights 
and  obligations  of  the  respective  parties.  It  is  sufficient  to  state,  that  it 
clefvrly  results  from  their  spirit  and  tenor  and  from  the  construction  put 
upon  them  by  the  parties,  that  the  bonus  was  to  be  in  place  of  taxes  and 
that  all  claim  by  the  city  to  the  bonus  was  relinquished  on  the  defendants 
paying  their  taxes.  The  evidence  showing  such  payment,  it  follows  that 
the  claim  for  the  bonus  is  without  foundation,  as  the  city  can  not  have 
a  standing  to  claim  both.  New  Orleans  vs.  St.  Charles  R.  R.  Co.,  28, 
Ann.  497 ;  New  Orleans  vs.  Sugar  Shed  Co.,  35,  Ann.  548 ;  New  Orleans 
vs.  Water  Works  Co.,  36  Ann.  432,  R.  C.  C.  2031. 

The  record  shows  that,  consulted  as  to  the  validity  of  a  claim  by  the 
city  of  the  bonus  demanded,  the  then  City  Attorney  reported  adversely 
thereto.  The  special  action,  nevertheless,  was  brought  by  counsel  spe- 
cially engaged,  who  subsequently  were  joined  by  the  succcessor  of  the 
consulted  City  Attorney,  but  who  did  not  offer  any  oral  argiunent  on  the 
liearing  of  the  case  in  this  court. 

The  district  judge,  after  an  elaborate  statement  of  the  pleadings,  and 
of  the  evidence,  as  well  as  the  different  contentions  of  the  parties,  and 
points  made  by  counsel,  with  an  industry  which  does  him  credit,  came 
to  the  conclusion  that  the  judgment  signed  in  July,  1887,  could  not  be 
reviewed  by  him,  as  it  had  not  been  appealed  from,  and  passing  upon 
the  merits  of  what  was  left  of  the  original  demand  by  that  judgment,  he 
tersely  and  appropriately  said: 
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"-The  suit  is  for  the  bonus  of  seven-sixteenths  of  one,  from  March, 
1876.  From  that  date  to  tlie  present  time,  under  ordinances  passed  b^- 
the  City  Council,  tlio  city  lias  collected  all  the  taxes  due,  $117,910  17, 
and  no  honm.  The  bonus  under  the  original  contract,  was  in  lieu  of 
taxation. 

"  The  city  cannot  collect  both  bonus  and  taxes.  Having  elected  to 
collect  the  taxes,  she  cannot  now  sue  for  the  bonus.  It  has  been  so  de- 
cided by  the  Supreme  Court. 

"  There  can  be  no  doubt  that,  as  the  city  had  no  power  to  exempt 
from  taxes,  or  agree  legally  to  a  commutation,  the  stipulation  of  exon- 
eration was  in  contravention  of  law  j  but  it  does  not  follow  that,  tliere- 
fore,  the  city  must  recover  the  bonus.  The  understanding  was  that  the 
bonus  should  be  paid,  provided  no  tuxes  were  demanded.  If  the  con- 
dition upon  which  the  bonus  was  to  be  paid  be  prohibited,  then  it  is 
void,  and  its  nullity  is  destructive  of  the  contract  upon  it.  . 

"  The  city,  therefore,  cannot  recover  both,  the  tax  and  the  bonus.'*'' 

We  think  those  reasons  conclusive  and  we  adopt  them. 

Judgment  affirmed. 


No.  10399. 

41    »U8| 

i2LJ!!?      The  Statk  ex  rel.  Jules  LeBlanc  and  Desir£  Richard  vs.  Andrkw 
106  ^6l  Henry,  Justice  of  the  Peace  of  the  Fifth 

Ji  J^l  Ward,  Parish  of  Acadia. 

,  41    906,       1.    The  grant  of  power  conferred  by  Article  90  of  the  ConMitation  giving  this  court  8nper%*i 
111    ^  '^^y  jarisdiction  over  inferior  coui-ti},   is  entirely  independent  of  that  conferred  by  the 

i-^r"  g(^l  Code  of  Practice  on  the  courts  therein  de(iigiiat«4l 

1113    4W|      2.    It  ia  not  until  after  a  plea  to  the  jurisdiction  has  been  made  and  overniled  liolow,  that  an 

application  for  a  prohibition  can  be'eutertjuned  in  this  couH. 
122  8fi 

A  PPLICATION  for  Prohibition  and  Certiorari. 


J.  E»  Barry  for  the  relators. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Relators  are  the  defendants  in  the  suit  of  Francis  T. 
Nicholls,  Governor,  against  them,  which  is  pending  in  the  respondent's 
court,  wherein  demand  is  made  for  $100,  which  demand  is  grounded  on 
the  alleged  forfeiture  of  a  ceitain  peace  bond  signed  hy  LeBlanc  a8  prin- 
cipal and  Richard  as  surety  In  solUlo. 

They  assign  three  grounds  for  relief  by  prohibition,  viz : 
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state  ex  i*el  LeBlanc  and  Richard  vh.  Justice  of  the  Peace. 

1st.  That  tlie  amount  of  the  principal  of  the  bond,  and  the  cost  of  the 
proceedings  in  which  it  was  taken,  aggregate  a  sum  in  excess  of  ilOO» 
and  wliich  are  both  virtually  involved  in  said  suit,  and  that  in  enter- 
taining jurisdiction  thereof,  the  respondent  has  transcended  the  bounds 
of  his  jurisdiction. 

2d.  That  in  the  matter  of  taking  peace  bonds  the  powers  of  justices 
of  the  peace  are  confined  to  those  exercised  by  them,  when  acting  as 
committing  magistrates. 

3d.  That  if  the  respondent  has  junsdiction  in  tlie  premises,  the  suit 
was  incorrectly  brought  in  the  name  of  the  Governor  of  the  State. 

Repondent  excepts  to  this  proceeding  and  declines  the  jurisdiction  of 
this  court  on  the  ground  that  it  has  no  appellate  jurisdiction  of  the  sub- 
ject matter  of  the  litigation  in  his  court,  and  for  that  reason  it  cannot 
entertain  the  writ  of  prohibition ;  and,  in  the  alternative  avers  that  his 
court  had  full  and  complete  jurisdiction  of  said  suit  on  relators'  bond 3 
but  that  if,  in  fact  it  had  not,  relators  have  not  tendered  and  filed  any 
exception  to  his  want  of  jurisdiction,  and  not  having  exhausted  his 
remedy  he  is  without  right  to  claim  a  writ  of  prohibition. 

The  exception  of  respondent  is  not  well  taken,  because  district  courts, 
haviug  appellate  jurisdiction  over  causes  brought  up  for  review,  from 
justice  courts,  have  no  power  to  issue  writs  of  prohibition,  etc.,  as  this 
court  has.  We  had  occasion  to  say  recently  that  •' article  90  of  the 
present  constitution,  vests  this  court  with  control  and  general  supervi- 
sion over  all  inferior  courts,  and  with  power  to  issue  writs  of  certiorari, 
prohibition,  mandamus,  quo  warranto^  tmii  other  remedial  writs. 

**The  constitution  does  not  confer  similar  supervisory  jurisdiction  on 
any  other  court,  wiiether  it  be  district  court,  or.  a  circuit  court  5  although 
it  vests  the  other  appellate  courts  with  the  power  to  issue  like  writs  in 
aid  of  their  appellate  Jurisdiction, 

"  Those  courts  have  tlierefore  no  power  to  issue  any  of  those  writs, 
when  not  in  aid  of  their  appellate  jurisdiction."  State  ex  rel.  Hirech 
vs.  Judge,  39  Ann.  98  j  State  ex  rel.  Gas  Light  Co.  vs.  Judge,  37  Ann. 
286 }  State  ex  rel.  Leversey  vs.  Judge,  34  Ann.  741. 

In  the  instant  case  it  appears  that  the  suit  of  which  relators  complain 
is  yet  in  its  incipiency,  no  anwer  having  been  filed  or  trial  had  therein, 
and  hence  the  stage  at  which  the  appellate  jurisdiction  of  the  district 
court  could  attach,  has  not  been  reached,  and,  at  this  time,  its  power  to 
grant  the  relief  sought,  is  not  availing.  But  even  if  it  were,  that  faet 
would  not  deprive  this  court  of  the  power  to  give  it.  The  grant  of  power 
conferred  by  article  90  of  the  constitution  is  altogether  independent  of 
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that  eonfcrreil  by  tlie  Code  of  Praatice,  and  it  may  be  exercised  by  us, 
iiotwitiistaiidiiig  Aouie  other  court  might  likewise  do  so. 

Tlie  answer  of  the  respondent  suggests,  however,  a  fatal  defect  in  tlie 
proceedings,  whicli  puts  it  beyond  our  power  to  grant  relators  relief, 
and  it  is,  that  there  appears  to  have  been  filed  in  the  respondent's  court 
no  exception  Uy  his  jurisdiction,  and  that  is  a  condition  precedent  to  relief 
by  prohibition. 

In  State  ex  rel.  Morgan's  Railroad  Co.  vs.  Judge.  37  Ann.  845,  we  said, 
substantially,  that  it  is  not  until  after  a  plea  to  the  jurisdiction  lias  been 
made  and  overruled  below,  that  an  application  for  a  prohibition  can  be 
entertained  in  this  court.  In  the  absence  of  an  averment  to  that  effect, 
the  prayer  for  relief  is  premature  and  cannot  be  allowed.  Such  is  the 
case  here.  > 

It  is  therefon*.  ordered  that  the  restraining  order  granted  be  rescinded, 
and.set  aside,  and  that  a  prohibition  be  refused  at  relator's  cost. 
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No.  1()334.* 

Edwaki)  Conkky,  Jii.,  ET  AL.,  VS.  The  New  Orleans  Water  Works 

Company  et  als.  • 


Act  No.  50,  of  18«4,  (Uk»8  not  coiiHitt  with  aiiy  article  of  the  ConntituUon  of  the  Stnte.  Ordiii. 
aiice  909  jHiMed  hy  the  city  in  persuauce  of  naid  at^t  i:*  a  valid  oi-diuance  and  the  coDtmct 
made  between  the  Cltj^  of  New  Orleans  and  the  Water  Works  Company  is  a  legal  contract. 

There  is  but  one  object  eiubrace<l  in  the  title  of  the  act.  and  all  the  subdi visions  of  the  title 
relate  to  and  are  intimately  connected  with  the  principal  object  eiprewied  in  the  title. 
And  as  all  of  the  sections  of  the  act  relat«  and  are  genuan  to  the  ol^ect  expressed  in  the 
title,  the  act  does  not  conflict  with  Art.  29  of  the  ('uustitution.  It  does  not  conflict  with 
Articles  45,  46  and  234  and  57.  as  the  act  does  not  amend  the  charter  of  the  Water  Works 
Company  or  grant  any  extra  compensation  to  the  Water  Works  Company. 

The  City  of  New  Orleans  had  the  power  to  contract  for  a  water  supply  under  the  pmviaions 
of  her  charter,  and  having  this  power,  to  contract  the  price,  the  kind  of  water  and  the 
amount  are  matters  of  legislative  discretion  vested  in  the  •  Mty  Council,  and  when  the  city 
confines  herself  within  the  limits  of  her  power  to  contract,  the  discretion  exercised  by  the 
City  Council  will  not  lie  inquire<i  into  by  the  courts  in  the  absence  of  fraud ;  and  cormpt 
and  extravagant  legislation,  which  are  beyond  the  legitimate  olyect  and  purpoee  of  moai- 
cipal  government. 

To  impose  any  public  burden  upon  a  corporation  not  waiTante<1  by  it-s  eliarter  and  against  its 
consent  violates  both  the  State  and  Federal  Constitutions. 

A  Judicial  decree  interpreting  a  contract  authorized  by  legislative  will,  can  not  prevent  the 
legislature  from  further  leginlation,  authorizing  the  parties  to  alter  or  amend  their  con- 
tract^ or  to  annul  the  exinting  and  make  a  new  and  a  dillVr.>int  contract. 


*Thi8  case  is  pending  bel'ore  the  Supreme  Court  of  the  Uuited  States  on  a  writ  of  eiTor. 
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Coneiy,  Jr.  et  al.  vs.  Water  Works  Company  et  alu. 

APPEAL  from  tlie  Civil  District  Court,  for  the  Parish  of  Orleans. 
Monroe,  J. 


:E.  II.  Farrar,  B.  H.  Browne,  E.  D.  White  and  Chas,  E.  Schmidt  for 
Plaintiff's  and  Appellees. 

Ist.  The  only  issue  in  this  case  is  the  validity  of  the  oontraet,  attacked,  upon  tlie  tlieory  of 
law  and  fact  that  such  contract  is  bai»e<i  solely  on  the  provisions  of  Act  56  of  1884. 

2d.  The  Company  having  elected  to  deny  that  they  have  ever  accepted  that  Act,  the  contro- 
versy is  ended. 

3d.  The  other  issue  made  by  the  company,  that  the  contract  attacked  is  valid,  independently 
of  the  existence  of  Act  56,  cannot  arise  in  this  case  : 

(a).  Because  both  parties  to  the  contract,  having  based  it  solely  upon  Act  56,  are  estopped  to 
deny,  after  litigation  has  arisen,  that  it  is  not  based  solely  on  Act  56.  Railway  Co.  vs. 
McCarthy,  96  U.  S.  267. 

(6).  Because  it  does  not  appear  that  the  City  would  have  entered  into  any  such  contract  upon 
any  other  basis. 

(«).  Becaase  the  Water  Works  Company,  having  promoted  the  act  and  ordinance,  and  hav- 
ing induced  the  City  by  its  conduct  and  repi-esentations  to  enter  into  the  contract  and  to 
chiuige  her  position  to  her  detriment,  is  estopped  to  deny  that  the  contract  was  not  based 
solely  upon  the  act.    Picard  vs.  Sears,  6th  Ad.  and  E.  475 ;  16  Wallace,  1 ;  33  Penn.  St.  300. 

4th.  If  Act  56  is  immaterial  to  the  validity  of  the  contract  attacked,  the  relations  of  the 
parties  m«  to  be  considere<l  under  the  supposition  that  no  such  act  was  ever  passed. 

5th.  In  this  view  of  the  ca-ie,  the  contract  relations  between  the  City  and  the  Water  Works  as 
of  that  date  preclude  the  possibility  of  the  existence  of  any  power  or  right  in  the  City  to 
make  such  a  contract. 

(a),  Because  the  Legislature  had  already  made  a  contract  for  her  for  the  same  water  supply 
for  the  same  period,  and  this  contract  had  been  interpreted  by  this  court,  and  the  inter- 
pretation had  acquired  the  authority  of  the  thing  ac^judged ;  and  she  had  no  power. 
express  or  implied,  to  override,  substitute,  amend,  or  depart  ft-om  the  provisions  of  the 
legislative  contract  made  for  her.    Dillon  on  Mun.  Corp.,  3d  £d.,  Sec.  329. 

(6).  Because  such  a  contract  under  such  cinrnmstances  is  a  mere  donation  of  the  funds  of  the 
taxpayers  without  any  consideration  in  law  or  in  fact,  and  in  such  a  wasteful  and  wanton 
abuse  of  the  fiduciary  ])ower8  granteil  to  the  rcpreaenttitives  of  the  people  as  to  amount 
to  a  legal  fraud  upon  the  public  traasnry. 

6th.  The  wgument  addressed  to  the  court  attacking  the  con^ctuess  of  decision  in  the  case 
of  the  City  of  New  Orleans  vs.  The  Water  Works  Co.,  36  Annual,  p.  432,  is  the  Ifwt 
desperate  effort  to  support  a  desperate  case. 

7th.  Wliether  right  or  wrong,  that  decision,  between  the  City  and  the  Water  Works  Com. 
pany,  is  ret  adjudieata  in  this  case,  and  in  any  other  case  that  may  hereafter  arise  l>etween 
them  involving  the  issues  therein  necessaril)'  involved  and  actually  decided,  to-wit ; 

(fl).  That  the  exemption  from  municipal  taxation  granted  the  Water  Works  Company,  in 
consideration  of  a  fh*e  water  supply  to  the  City,  is  void. 

(ft).    That  said  exemption  is  not  the  sole  cause  or  consideration  of  the  free  water  supply. 

(e).  That  the  failure  of  said  exemption  is  only  a  partial  and  not  a  total  failure  of  considera- 
tion. 

id).  That  it  was  agreed  between  the  City,  the  State  and  the  Water  Works  Compan3%  that  the 
exemption  from  taxation  and  the  free  water  supply  should  be  the  exact  eciuivalents  of 
each  other  in  value,  however  different  they  might  be  arithmetically. 

(e).  That  as  a  necessary  consequence  of  these  findings  of  law  and  fact  by  the  court,  the  City 
was  entitled  to  recover  her  taxes,  and  the  Water  Works  Company  was  entitled  to  recover 
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for  hfr  water  rttipply  the  vxnvt  o:iuivalent  ajn'Ot^fi  ou,  t:>-wit :  the  amonnt  adjudged  a^aiiiHt 
her  lor  taxe«. 

8th.  AH  of  lh«  above  iiropoHitioiix  were  uftirintnl  ou  the  one  Hide,  deiiitnl  ou  the  otlier,  wpre 
absolutely  eHmuitial  tt>  the  Holtition  of  the  eontroverMy  lH*fi>iv  the  courts  and  were  actually 
Htated  and  decidtMl  by  the  court. 

9th.  This  being  so,  the  Judgnieut  in  that  case  is  reti  adjudicata  in  all  oilier  cases  Ix'tweeu  the 
same  parties  and.their  privie.-j  jji-owln;;  out  of  the  same  caus(*  of  action,  e%'en  though  the 
object  of  the  action  niav  be  diifcix»nt.  Aurora  City  vs.  West,  7  Wall.  96;  Cromwell  vs 
County  of  Sac,  M  V.  S.  353:  Dorty  vs.  Brown,  4  (■ouiftt4M*k.  71 :  Outram  vs.  Morewood.  3 
Ka«t.346;  Burt  \>.  Sternbur;;  4  Cowen,  f»59:  Bouchard  vs.  Dia^t,  3  Denio.  243;  Gardner 
vs.  Buckbce.  3  Coweu.  12U ;  Lumber  Co.  vs.  Buchtel,  101  U.  S.  63H ;  (Jould  vs.  R.  R.  Co..  91 
ir.  S.  526 :  Beloit  vs.  Morgan,  7  Wall.  «23 ;  Meniam  vs.  Whitteniore,  5  (Jray,  317 :  Xort*n 
vs.  Huxley,  13  Gray,  290:  Burlen  vs.  Shannon.  99  Mtiss.  2tW :  Tarns  vs.  Lewis,  42  Ten  n. 
St.  402:  Chamborlain  vk  (Jaillard,  26th  Ala.  504:  Perkins  vs.  Walker  19  Vt.  144;  Hayf« 
vs.  Gndykunst,  11  Penu.  St.  221;  Petei-sou  vs.  Lothrop,  34  Penn.  St.  223:  Jncksou  vs». 
LtMlge,  36th  Cal.  28:  Dauaher  vs.  Pivntiss,  22d  Wis.  311;  Barrs  vs.  Jackson,  1  Young**  &. 
Col.  Ch.  Coses,  585:  (^aivlolie  vs.  Ferric,  13th  Wall.  480:  Stewart  vs.  Stebbins,  30  Miss.  66  = 
Kiupilaud  vs.  Spalding.  3  Bard.  Ch.  :J41 :  Goodrich  vs.  City,  5  Wall.  566.  Theveiiin  c. 
Dnfour,  Sirey,  v.  31.  41:  Saint-L^'onanlcBal.  J.du  P.,  18«,  vol.  2,  247;  Gleize  c.  Heritiers 
Gleizi^e,  J.  <Ui  P.  1859,  514;  Cass..  13  fev.  1860  (Giudicelli).  Siix»y.  v.  60,  1.  545  :  Ca.*»  26 
aofit,  1873  (Commune  de  Chancevigney)  Sirey,  v.  74.  1,  294:  Heromau  ot  al.  La.  Institute. 
34  Ann.  815. 

loth.  Being  re»  adj^idieata  it  has  become  a  vested  right,  the  property  of  the  City  of  New 
Orleans,  and  is  beyond  the  power  or  reach  of  any  court— even  of  the  court  that  rendered 
il— to  correct,  modify  or  suspend  it.     Kuyghe  vs.  Brink  man,  38  Ann.  p.  843. 

nth.  All  the  taxpaying  inhabitants  are  privies  to  all. judgmeuts  renden»d  for  or  against  the 
City  of  Now  Orleans.  They  bear  the  onus  and  are  entitled  to  the  benefit  of  all  such  judg. 
meuta,  as  the  estopptd  of  re*  adjiidieata  in  necessarily  mutual.  Parker  vs.  Scogin,  11  Ann. 
629:  Xiquesvs.  Biua<*,  7  Ann,  498. 

12th.  They  are.  therefore,  entitle<l  in  a  cjise  of  thi.-*  kind,  were  they  are  vindicating  the 
public  rights,  to  avail  themselves  of  the  plea  which  the  corporation  could  in  any  action  b\' 
or  against  it  lawfully  set  uj). 


J.  ILBi'i'kwUhy  If.  IL   Halt  and   G,  A,  Jhraiij;  for  Defendants  ami 
Appellants : 

Kvery  municipal  coiimration  has  all  the  power  of  a<Imiinstratton  of  local  uiuniciiml  aflair» 
expi-essly  granted  in  it«  <hart<'r.  and  all  incidental  jwwers  necesnaiy  to  carry  such  powens 
into  execution  and  effect  and  operation.  Dillon  on  Muu.  Cor.,  third  edition,  sec.  94.  vol.  1, 
121 ;  Railroadj  V8.|  Evausville,  18  Wis.  83;  ?.Slack  vs.  Railroad  Co..  B.  Mon.  1;  Bin1ge|»ort 
vs.  Raili-oad  Co.,  15  Conn.  475.  501 ;  Ca-^ea  cited  in  note,  third  edition.  Dillon  on  Mum.  Cor.^ 
vol.  1,  p.  121. 

A  municipal  coriKyratiou,  with  power  to  sue  and  be  suetl.  has  authority  to  settle  ita  eontou- 
tions  by  couipi-omise.  Tliis  right  also  grows  out  of  it«  authority  to  ci-eat**  debts  and  incur 
liabilities.  Dillon  on  Mun.  Corp.,  sec.  398:  Bean  vs.  Jay.  23  Maine,  117,  121 ;  Meech  \t*. 
Buftalo,  29  N.  Y.  198  ;  Baileyville  vs.  Lowell,  20  Maiiu\  178  ;  Nelson  vs.  Milford.  7  Pick.  IS; 
Augusta  vs.  Lendbeat<'r.  16  Maine,  45:  People  vs.  Supervisoi-s,  27  Cal.  6.55:  People  V8> 
Coon,  25  Cal.  648  :  Melville  vh.  Dixtield,  30  Maine.  157;  Petersburg  vh.  Maffiu,  14  111.  190  ; 
Taylor  on  Corp.  137:  Offlesby  vs.  Attrill.  105  W  S.  005:  St.  Louis  vs.  Tnited  Stat<».  92  T. 
S.  462;  Oliver  vs.  Worcester.  102  Ma.<*s.  489;  Boanl  of  Liquidation  vs.  Railroad  Co..  109 
U.  S.  221 ;  Buffalo  vs.  Bettiuger.  76  N.  Y.  393. 
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Coiiery,  Jr.  et  a\.  \n.  Water  Works  Compony  et  ala. 

A  mnnioSpHl  eoii)c)ration.  huviug  the  powers  conferred  on  it  lii  the  form  hikI  to  the  extent 
confen-ed  ou  the  city  t»f  Xew  Orlonus  by  its  chart4»r  of  1882,  imrticularly  iu  the  seventh 
sertiou  thereof,  auf)  also  havinj;  a  general  authority  to  make  all  contracts  necessaiy  for 
the  liealth,  safety  and  welfare  of  the  eitj*,  »mj/  contract  for  ivattrworki.  Cabot  vs.  Kome, 
2H  Ga.  50 :  Wells  vs.  Atlanta,  43  G&.  67  ;  Livingston  vs.  Pippin,  31  Ala,  542;  City  of  Vin- 
ceunes  vs.  Callender,  86  lud.  484. 

To  authorize  a  taxpayer  to  stand  as  plaintiff  iu  a  suit  having  for  its  object  the  rescission  of  a 
contract  made  by  a  ninnicipnl  cor}M>ration,  the  plaiutitf  must  not  only  show  that  he  is  a 
taxjiayer.  but  set  forth  and  discIo.'M>  in  his  petition  a  state  of  fjMts  which,  if  true,  render 
the  contract  assailed  absolutely  void,  not  simply  voidabU.  People  vs.  Mayor,  etc.,  of 
Itrooklyn,  4  Cunist.  419;  Dillon  on  M.  C.,  sec.  55;  Spaulding  vs.  Lowell,  23  Pick.  71;  Hmlge 
vs.  Butfahi,  2  Denio.  110:  Smith  vs.  Mailison  7  lud.  88:  Kyle  vs.  Malin,  7  Ind.  34-37  ;  Liv- 
ingston vs.  Pippin,  31  Ala.  515  ;  Mayor  vs.  Cabot.  28  Ga.  Rej).  50  :  ^^'ells  vs.  Atlanta,  43 
(ia.  Kep.  76:  City  of  Vincennes  vs.  Callender,  86  Ind.  404;  ValparaLso  vs.  Gai-dner,  97 
lud.  2:  Jones  vs.  Richmond,  18  Gmttan.  Va.  517;  Smith  vs.  Richmond.  15  Wall.  429;  Wil- 
laril  vs.  Xew  bury  port,  12  Pick.  229;  Kelsey  vs.  King.  1  Trans.  A  pp.  133. 

AVhen*  theit?  is  a  corporate  biMly  in  existence  with  municipal  and  political  powers,  the  niuui- 
cipxl  name  and  authoiity  is  ade4iuat4*  to  perform  all  functions  relating  to  enforcing  the 
onlinances  and  maintaining  the  rights  of  the  corporation.  Thei-e  must  be  inability  or 
refusal  to  perform  that  duty  and  functions  befort;  the  duty  can  be  either  assumed  or  per- 
formed by  volunteei-s.  Russell  v.-.  Wakefleld  Waterworks  Co.,  L.  R.  20  Eq.  479;  Gray 
vs.  Lewis.  L.  R.  8  C'h.  1035;  Hersce  vs.  Vesey,  24  Maine  9 ;  Lafina  vs.  Deems,  81  N.  Y.  567. 

T«»  Huthoi-iKe  coui-ts  to  reverse  the  legihlative  decision  manifested  by  the  passage  of  an  act  as 
to  what  is  a  city  i>urpose.  the  case  must  be  one  conclusively  showing  an  underlying  pur- 
pose different  from  municijial  use  and  cimveuience.  Re  Appletou  vs.  Mayor.  90  N.  Y.  569  ; 
Brooklyn  Bridge  Casiv— People  vs.  Kelley,  76  N.  Y.  475;  Malt?r  of  Lands  in  the  Town  of 
Klatbush,  60  N.  Y.  398. 

Where  the  law  or  chart4*r  confers  uiMm  the  City  C^ouncil  or  local  Legi-slative  power  to  deter- 
mine upon  the  expediency  or  necessity  of  mejisuitw  relating  to  the  local  government,  their 
Judgment  upon  matters  thus  committe<l  to  them  while  acting  within  the  scope  of  their 
auth(»rity,  cannot  be  controlled  by  the  courts.  Dillon  on  Mun.  (*orp.,  third  edition,  vol.  1, 
121  ;  Bilker  vs.  Boston,  12  Pick.  184;  Honey  vs.  Mayt),  41  Maine  322;  Parks  vs.  Boston,  8 
Pick.  24:J  :  Fay,  ex  parte,  15  Pick.  243  ;  Donnelly  vs.  Cabaniss.  52  Ga,  211 ;  Sheridan  vs. 
Colvin.  78  111.  327;  Motz  vs.  Detroit;,  18  Mich.  495-516;  Bond  vs.  Mayor  of  Newark,  18 
X.  J.  Kq.  Rep.  376:  Rittenhouse  vs  Mayor  of  Baltimore.  25Md.336;  Jones  vs.  Richmond, 
18Gratt.  917. 

The  nmtive.H  or  busiuess  pnulence  of  any  b()dy  vested  with  legislative  capacity,  cannot  be 
enquirtnl  into  by  the  courts.  Dillon  on  Mun.  Cor]).,  thiiil  edition,  vol.  1,  p.  326;  Baird 
vs.  New  York.  96  X.  Y.  567,  580,  .>8l ;  People  vs.  Albertson,  55  X.  Y.  50 ;  People  vs. 
DraiHjr,  55  X.  Y.  532:  Mayor  vr».  Bank,  111  X.  Y.  448-458  ;  Wells  vs.  Atlanta.  43  Ga.  67  ; 
A*x  parte  Delaney,  4i{  Cal.  478. 

A  municipal  corporation  cannot  relievo  itself  of  its  contract  obligations,  or  refuse  to  i>ei-f«)rm 
a  contract  made  by  its  oflicei-s  or  agents,  because  such  officers  or  agents  have  been  un- 
faithful in  other  matters.  Baiitl  vs.  Mayor  of  Xa»w  York,  96  N.  Y.  567  (one  of  the  Tweed 
cases). 

Any  consideration  that  will  make  a  valuable  consideration  for  a  c«mtnict  bt'tween  idividuals, 
will  constitute  a  valid  ctuisideration  in  a  contnict  by  or  witli  a  municipal  corporation. 
A  moral  obligiition  alone  is  suHicit^nt  to  support  a  pnnnise  of  a  municipal  corporation,  if 
sufficient  to  support  a  promise,  if  the  same  state  of  things  existed  betwj'on  individuals, 
(rilford  vs.  Supervisors,  13  X.  Y.  (3  Kern)  149;  Same  ca-ie,  34  Wend.  a. id  18  Biirb.,  615; 
Dillon  on  Mun.  Cor.,  sec.  44:  Brewster  vaSynicuse.  19  N.  Y.  116;  Pwiple  vs.  Mayor,  etc., 
of  Bi-ooklyn,  4  Comst.  410;   Thomas  vs  Leland,  24  Wend.  65;    Shelby  County  vs.  Railroad 
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Conery,  Jr.  et  al.  vs.  Water  Works  Company  et  als. 

Company,  5  BaHh.  <Ky.)  225:  Philadelphia  vs.  Field.  56  Pa.  St.  320 :  Coolly  on  ConAtita- 
tional  Limitations,  380,  491 :  Blanding  vs.  Burr,  13  Cal.  343 ;  People  vs.  Onondaga,  16  Mich. 
254 :  LycominfT  vs.  Union.  15  Pa.  St.  166  ;  Nelson  vs.  Milford,  7  Pick.  18 ;  Pike  vs.  Middle- 
ton,  12  N.  H.  281 ;  BriggH  vs.  Whipple,  6  Vt.  95;  Mayor  vs.  Tenth  National  Bank,  HI  N. 
Y.  446,  449:  Brown  vs.  Mayor,  63  N.  Y.  164. 
All  of  the  guarantees  and  compaetH  contained  in  the  charter  of  the  Waterworks  Company  are 
guaranteed  against  impairment  and  destniction  by  the  Federal  constitution.  New  Orleans 
Waterworks  vs.  Rivers,  115  IT.  S.  674:  New  Orleans  vs.  St.  Tammany,  120  U.  S.  64;  New 
Orleans  Gas  Co.  vs.  N.  O.  L.  &  P.  Co.,  115  U.  S.  650 ;  Fiske  vs.  Police  Jury,  111  TJ.  S.  716 ; 
Louisiana  vs  Pllsbury.  105  U.  S.  278:  (lonlon  vs.  Appeal  Court,  3  How.  133  ;  McGehee  vs. 
Mathis,  4  Wall.  143  :  Dodge  vs.  Wolsey,  18  How.  331 ;  St.  Anna  Asylum,  105  U.  S.  362: 
Lonisiana  vs.  St.  Martin.  Ill  U.  S.  716:  Home  of  the  Friendless  vs.  Rouse,  8  WalL  430. 
An  estoppel  is  an  admission,  or  something  which  the  law  treats  as  equivalent  to  an  admission, 
of  a  high  and  conclusive  nature— so  high  and  so  conclusive  that  the  party  whom  it  affecta 
is  not  permitted  to  aver  against  it.  or  olfer  evidence  to  controvert  it  and  binds  not  only 
the  party,  but  all  the  privies.  2  Smith's  Leading  (?ases,  580.  and  notes  on  Duchess  of 
Kingston's  esse;  I  Hennau  on  Estop.,  LVI.  * 

Privies  bound  by  estoppel  are,  first,  privies  in  blooil ;  second,  privies  in  law;  third,  privies  by 
estate.    The  taxpayers,  plaiutill's  in  this  suit,  are  privies  both  in  law  and  estate.    They 
are  privies  quoad  the  city  of  New  Orleaiis,  lH»cause  they  are  Utoms  of  the  corporation, 
whose  officers  are  their  special  agents  in  all  matters  of  municipal  administration  ;  privies 
in  estate,  in  tliat  the  a]lege<1  remedial  action  sought  by  them  is  simply  alleged  pecuniary 
advantage  to  and  for  the  city  of  New  Orleans  as  a  political  corporation  aggregate.     2 
Smith's  Leading  (^ases  (Not<>  on  Duchess  of  Kingston's  case).  587--580,  et  seq.;    1  Herman 
on  Eittoppel,  ed.  1886.  149,  et  seq.;  I  Dillon  on  Man.  Cor.,  p.  110  and  sec.  90,  01. 
If  a  party  to  a  contract  desires  to  rescind  on  the  ground  of  fraud  or  mistake,  he  must,  upon 
the  discovery  of  the  fart,  at  once  aunouce  his  purpose,  and  adhere  to  it.    If  he  is  silent, 
and  treats  the  contract  as  valid,  tie  waive.s  his  objections,  and  is  as  conclusively  bound  by 
the  contract  as  if  the  mistake  or  fraud  had  not  occurred.     He  is  e&topped  by  eUetion. 
If  he  has  the  right  to  repudiate  or  affirm  the  transaction,  and  affinns  it.  he  cannot  afterwards 
resort  to  his  right  of  repudiation.    Herman  on  £stoppeI,   ed.  1886    vol.  2  p.  1171,  1172; 
Grymes  vs.  Saunders,  03  U.  S.  55 ;   Thomas  vs.  Barstow.  48  N.  Y.  200 ;  Flint  vs.  Wood,  9 
Hare  622:   Jennings  vs.  Bnmghton.  5  De  G.  M.  and  (i.  139;   Loyd  vs.  Brewster,  4  Paige. 
537;   Railroad  Co.  vs.  Rowe,  24  Wend.  74;  Minturn  vs.  Main,  7  N.  Y.  220;  Wroten  vs. 
Amiat,  31  (vratt.  228 ;  Frinck  vs.  Hollander,  35  Ann.  582;    Tnistees  vs.  Sterrett  31  Ann. 
719 :  O'Keefe  vs.  Handy,  31  Ann.  832 ;    Lippmins  vs.  MeCranie,  30  La.  Ann.  1251 ;    Byrne 
vs.  National  Bank,  31  Ann.  81 :  Insurance  Company  vs.  De  Blanc,  31  Ann.  100 ;  School  Di- 
rectors vs.  Hernandez,  31  Ann.  158;    Levee  Company  vs.  State,  31  Ann.  250;    Hardee  vs. 
Tunier,  31  Ann.  460;  Hood  vs.  Frelsen,  31  Ann.  577:   In  Re.  Mechanics'  Society.  31  Ann. 
627 ;  Succession  of  Fluker,  32  Ann.  292;  Hart  vs.  Huguet,  33  Ann.  362;  Bank  vs.  Wagner, 
33  Ann.  732;  Dickson  vs.  Dickson,  33  Ann.  1370  ;    Succession  of  Hoss.  33  Ann.  1256;  Ma- 
guire  vs.  Maguire,  40  Ann.  .)78. 
A  party  to  a  suit  cannot  in  judicial  proceedings,  allege  one  state  of  facts  as  a  cause  of  action 
or  defence,  and  in  the  same  suit,  or  in  a  suit  about  the  same  controversy  or  thing,  between 
the  same  parties,  set  up  and  plead  a  state  of  facts  so  cimtrary  and  inconsistent,  that,  if 
one  pltMi  or  allegation  is  true,  tiie  other  is  necessarily  false.    Walker  vs.  Walker.  37  Ann. 
107;  Gaud«*t  vs.  (jauthreaux,  40  Ann.  186;  State  vs.  Judges,  etc.,  34  Ann.  1220:   Brandon 
vs.  Allen.  28  Ann.  60:  State  vs.  Board  of  Li<iuidation.  28  .A.nn.  121 :    Bender  vs.  Belknap, 
23  Ann.  764;  .Scrritt  vs.  LalMuise.  15  Ann.  186;  Osborne  vs.  Legras,  29  Ann.  291. 
The  doctrine  of  (>Mtoppel  ajiplies  to  the  State  and  miuiioipal  corporations,  as  well  as  to  private 
citizens  or  individuals.    State  vs.  01>er,  34  Ann.  559 :  State  vs.  Taylor,  28  Ann.  460 ;  Moore 
vs.  New  Orleans,  32  Ann.  726 . 


NEW  OliLEANS,  NOVEMBER,  18«).  915 

Couery,  Jr.  et  al.  vh.  Wat^r  Works  Company  et  aU. 

Carleton  Hnnt,  City  Attorney,  and   TF.  B.  Sommerrille,  Assistant  City 
Attorney  for  the  City  of  New  Orleans,  Defendant  a!ul  Appellant : 

The  City  of  Now  Orleans  will  not  be  held  responsible  for  the  errors  of  lt«  agents  in  pleading  or 
defending  ditfereut  suits.  Millaudon  vs.  The  First  Municipality  of  >'ew  Orleans  1  Ann. 
215;  Delabigarre  vs.  Second  Municipality,  3  Ann.  235,  236;  Brown  vs.  Police  Jury,  4  Ann. 
189:  Benham  vs.  Parish  of  Carroll,  28  Ann.  343. 

When  an  act  is  ultra  vire$  on  the  part  of  the  cori>oratiou  of  the  City  of  New  Orleans,  no  act  of 
the  city  will  have  the  effect  to  estop  it  to  allege  its  want  of  power.  Bigelow  on  Estoppel^ 
4  Edition,  page  530;  Dillon  on  Municipal  Corporation,  vol.  1,  page  450,  section  4n7;  Sonth 
Ottawa  vs.  Perkins,  94  U.  S.  page  261 ;  Anthony  vs.  County  of  Jasper  101  U.  S.  697. 

Act  No.  33  of  1877.  known  as  th"  charter  of  the  New  Orleans  Wat«r  Works  Company,  M 
judicially  interprtit«d  by  the  Supreme  Court  in  City  of  Ni»w  Orleans  vs.  New  Orleaot 
Water  Works  Company.  36  Ann.  482.  is  binding  upon  the  company  and  the  city.  Act  56 
of  1884,  is  Ainconstitiitional,  null  and  void,  and  ordinance  No.  0t)9.  C.  S.  and  the  contract 
thereunder  of  Oct.  3,  1884,  purp<irting  to  be  in  pursuaticc  «»f  Act  58  of  1884,  are  in  ftaud  of 
the  right*  of  tlie  city,  and  are  likewise  null  and  void. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  Ed.  Conery  and  other  taxpayers,  resident*  of  the  City 
of  New  Orleans,  brought  suit  against  the  New  Orleansj  Water  Works 
Company  and  the  City  of  New  Orleans,  to  have  the  existing  contract  for 
the  supply  of  wat^r  to  the  corponition,  to  be  declared  a  nullity. 

They  aver  they  are  taxpayers  of  New  Orleans  in  amounts  aggregfiting 
ten  thousand  dollars.  They  recite  the  history  of  the  present  charter, 
the  litigation  growing  out  of  the  city's  attempt  to  subject  the  property 
of  the  corporation  to  fixation  and  the  judgment  in  the  ca«e  of  the  City 
of  New  Orleans  vs.  the  Water  Works  Company,  reported  in  li6  Ann.  p. 
•432^,  and  that  the  Supreme  Court  interpreted  the  legislative  contract 
contfiined  in  Act.  33,  of  1877,  which  is  the  charter  of  said  company,  and 
that  the  Water  Works  Company  had  no  power  to  receive  from  the  city 
any  greater  amount  for  a  free  supply  of  water  than  the  sum  of  $11,484  87, 
allowed  the  company  on  its  reconventional  denumd  in  that  suit,  as  an 
equivalent. 

Tliey  allege  the  city  had  no  authority  to  make  the  contract,  that  the 
contract  is  ultra  vires,  null  and  void,  illegal  and  unconstitutional. 

They  also  aver  that  after  the  termination  of  the  suit  of  New  Orleans 
vs.  Water  Works  Company,  the  company  not  sjilistied  with  the  judicial 
construction  placed  upon  its  charter,  in  order  to  obtain  an  unjust  advan- 
tage over  the  city,  procured  the  enactment  of  Act.  56,  of  1884,  and  that 
pretending  to  act  under  this  statut^^  the  City  Council  of  New  Orleans 
pjissed  ordinance.  No.  909,  authorizing  the  Mayor  of  said  city  to  enter 
int^  a  C4uitract  witJi  the  Water  Works  Company,  and  that  said  ordin- 
ance 9^)9,  and  the  contract  made  in  pursuance  thereof  were  not  author- 
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ized  by  the  terms  of  Act  56,  of  1884,  and  tluit  the  legishiture  never 
intended  tliat  tlie  contract  rehitions  as  interpreted  by  tlie  Supreme  Court 
shouUl  be  changed  or  modified  unless  for  the  purpose  of  furnishing  the 
city  with  clear  and  filtered  water;  that  if  stiid  act  contemplated  a 
contract  between  tlie  City  of  Xew  Orlans  and  the  Water  Works  Com- 
pany a;8  to  the  value  of  the  watc^-  to  be  supplied,  then  said  act  is  uncon- 
stitutional and  void  and  conflicts  with  Articles  45,  57,  234  and  46  of  the 
Constitution  of  the  State. 

The  petition  [)ray8  for  an  injunction. 

The  Cit3'  of  New  Orleans  filed  an  exception  to  the  petition  (1)  that  the 
plaintilf's  petition  disclosed  no  legal  cause  of  action,  (2)  that  the  ])lain- 
tiff's  disclosed  no  interest  or  authority  to  institute  and  maint&in  the  suit 
jind  prayed  that  it  be  dismissed.  Some  years  after  this  exception  was 
filed  on  a  change  of  the  city  administration,  the  attorney  of  tlie  city  ap- 
peared and  joined  the  plaintiftVi  in  their  suit.  Complaint  is  made  of 
this  change  of  front  on  the  i)art  of  the  city  and  it  is  alleged  that  the  city 
is  estopped  from  tiling  a  contrary  plea.  While  this  may  be  true  as  to 
the  city  in  its  c4)rporate  or  i>olitical  capacity,  it  can  not  operate  against 
the  plaintifls  taxpayers,  who  allege  the  nullity  of  the  contract. 

The  company  also  tiled  an  exception  alleging  scn-eral  grounds  for  the 
dismissal  of  the  suit,  some  of  which  are  identical  with  the  exception  tiled 
by  the  city.  But  they  are  so  intimat4*.ly  associated  with  the  merits  of 
the  case  that  we  will  not  distrtrb  the  order  of  the  District  Judge  in  over- 
ruling the  exceptions. 

TJie  Water  Works  Company  tiled  an  answer  pleading  a  general  denial, 
and  also  a  supplemental  answer  alleging  other  matter,  all  of  which,  how- 
ever, is  summed  up  in  maintaining  the  integrity  of  the  contract,  the 
authority  of  the  city  to  make  the  contract,  independent  of  Act  56,  of 
1884,  and  the  constitutionality  of  said  act,  and  the  validity  of  ordinance 
909,  and  the  contract  made  in  pursuance  thereof. 

There  was  a  judgment  in  favor  of  the  plaintiff's  and  the  Water  Works 
Company  has  appealed. 

The  City  of  New  Orleans  purchased  tVom  the  Commercial  Hank,  the 
Wat^r  Works'  property  and  franchises.  The  city  undertook  t^)  supply  the 
inhabitants  of  the  city,  and  her  own  wants  with  water.  The  exiwriment 
was  disastrous,  and  her  experiment  was  that  of  all  great  municipal  cor- 
porations which  have  attemi)ted  this  scheme — an  insufficient  supply  of 
water,  debt,  through  extravagant  and  bad  management,  and  complaints 
from  her  citizens.  To  rid  herself  of  this  incumbrance  the  city  appealed 
to  th(^  legislature  for  relief,  and  at  her  instance  and  in  answer  to  her 
prayer  the  present  company  was  organized  under  the  direction  of  her 
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officers  in  purRiianco  of  Act  33  E.  S.,  of  1877.     Section  II  of  that  act  ir 
aft  follows : 

^^Be  H  further  emicted,  ete„  That  tlie  City  of  New  Orleans  sliall  l>c 
allowed  to  use  water  from  tlie  pipes  and  plugs  of  said  company  now  laid, 
or  liereaft-er  to  be  laid,  free  of  any  charge,  for  the  extinguishment  of 
fires,  cleansing  of  the  streets,  and  for  the  use  of  all  public  buildings, 
public  markets  a!ul  charitable  institutions,  and  that  the  said  company 
shall  place,  free  of  any  charge,  whatever,  two  hydrants  of  the  most  ap- 
proved construction  in  front  of  each  square,  where  a  main  ])ipe  shall  be 
laid  at  a  suitable  distance  from  each  other,  from  which  a  sufficient 
quantity  of  water  may  be  conveniently  drawn  for  the  extinguishment  of 
fires,  for  watering  the  streets  and  cleansing  the  gutters,  and  for  any 
other  public  purpose;  that  on  the  s(iuares  which  do  not  front  on  the 
river  the  hydrants  shall  be  placed  on  opposite  sides  of  the  streets,  at 
an  equal  distance  from  each  other  and  the  coruers.  It  shall  be  the  duty 
of  the  said  company,  wheuever  main  pipes  shall  be  laid,  to  supply'  water 
for  all  the  purposes  herein  lueutioned  at  all  times  during  the  contiuu- 
ance  of  this  charter;  and  in  consideration  thereof  the  frauchises  and 
property  of  said  New  Orleans  Water  Works  Company,  used  in  accord- 
ance with  this  act,  shall  be  exempt  from  taxation — State,  municipal  and 
parochial." 

For  several  years  the  company  supplied  the  city  with  water,  and  no 
tax  was  demanded  from  the  company.  In  1881  the  city  brought  suit 
against  the  compjiny  fornixes  assessed  against  the  company,  amounting 
to  $11,484  87. 

The  company  claimed  that  .if  it  had  to  pay  the  tax  the  city  was  bound 
to  pay  for  the  amount  of  water  supplied  under  the  above  section,  and 
reconvened  for  the  sum  of  $40,281  87. 

There  was  judgment  for  the  t^ixes  due  the  city  and  in  favor  of  the 
company  on  the  recouventioual  demand  for  the  exact  amount  of  the 
tAxes,  as  equivalent  for  the  water  already  furnished  the  city.  City  of 
New  Orleans,  vs.  Water  Works  Company,  JJ6  Ann.  p.  432. 

It  is  contended  by  plaintiff's  that  the  decree  in  this  case  fixed  and  de- 
termined the  respective  obligations  of  the  city  of  New  Orleans  and  the 
Waterworks  Company,  and  regulated  the  future  supply  of  water  to  the 
city,  and  the  amount  which  the  city  should  pay  annually  for  its  supply 
of  water,  the  amount  of  taxes  assessed  against  the  company  as  fixed  in 
said  suit.  In  this  case  the  sole  question  was  whether  or  not  the  prop- 
erty of  the  company  was  exempt  from  t4\xation,  and  it  involved  the 
determination  whether  or  not  section  11  of  Act  .*i3  of  1877  was  void,  as 
Iwing  in  conflict  with  the  constitution  of  1868. 
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Under  the  iBSiies  presented  tlie  court  could  not  interpret  the  legislative 
contract  or  charter  of  the  company  in  its  entirety,  because  the  only 
question  was  as  to  the  validity  of  one  section  of  the  act.  It  found,  up 
to  the  date  of  the  suit,  an  executed  contract  to  deal  with,  the  considera- 
tion of  which  was  illegal.  It  declared  the  illegality  of  the  considera- 
tion, and  ordered  the  amount  paid  on  account  of  it,  to  be  returned  to 
the  party  who  had  paid  his  part  of  the  obligation. 

The  contract  with  the  city  was  that  for  furnishing  wftter  without  spe- 
cifying the  amount,  the  city  would  not  collect  taxes  from  the  conix^any. 
The  company  furnished  the  water,  and  tJie  city  refused  to  allow  the  tax. 
The  judgment  annulled  the  contract  and  returned  to  the  Water  Works 
Company  the  value  of  the  water  wliich  it  had  furnished,  and  whicli 
had  been  fixed  in  the  contract  annulled  at  SI  1,484  87,  as  the  only  con- 
sideration for  exemption  from  city  tuxes. 

To  S4iy  that  the  decision  in  that  case  regulated  the  contract  of  the 
parties  in  the  future,  as  to  the  price  of  the  water  to  be  furnished  by  the 
Water  Works  Company,  would  be  to  maintain  that  tliis  court  has  made 
a  contnict  for  the  parties  which  they  never  intended,  and  which  is  not 
warranted  by  any  provisions  in  the  Water  Works  Company's  charter. 

The  contract  between  the  city  and  the  Waterworks  Company  was 
made  directly  by  the  State  at  the  solicitation  of  the  city.  The  Stute 
witlidrew  the  privilege  of  exemption  from  State  taxation,  which  in 
amount  equalled  the  city  taxes.  Thus  one- half  of  the  consideration  was 
withdrawn  by  the  State  without  giving  any  equivalent.  To  have  fixed 
the  price  of  the  water  to  be  furnished  at  the  exact  amount  allowed  tJie 
company  on  its  reconventional  demand  would  have  been  unjust.  The 
company  now  pays  in  taxes  twice  t)ie  amount  found  to  be  due  on  the 
reconventional  demand.  If  tlie  increase  has  been  so  great  in  so  short  a 
time,  it  is  reasonable  to  suppose  that  the  increase  will  be  in  greater 
ratio  in  the  future  witli  the  acquisition  of  additional  property  by  the 
company,  the  increase  in  the  value  of  its  present  property  with  the  im- 
provement and  advancement  in  tJie  commercial  prosperity  of  the  city, 
which  is  so  confidently  predicted  and  expected.  From  this  it  will  ap- 
pear how  inequitable  it  would  have  been  had  the  decree  arbitrarily 
fixed  an  amount  to  be  paid  by  the  city  for  her  wat«r  supply.  It 
would  have  been  an  amount  never  contemplated  by  the  Legislature 
when  it  made  the  contract  for  the  city  with  the  company. 

The  effect  of  the  judgment  in  that  case  vras  to  destroy  and  annul  sec- 
tion 11  of  Act  33  of  1877,  E.  S.  ^  One  may  look  in  vain  in  another 
paragraph  or  section  of  tJie  act  for  any  obligation,  express  or  implied, 
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which  compels  the  Water  Works  Company  to  furnish  free  Mater  to  the 
city  for  any  franchise  or  privilege  granted  by  the  State. 

The  Water  Works  Company  was  organized  at  the  instance  and  invi- 
tation of  the  city,  and  by  authority  of  law.  The  city  cannot  impose 
any  obligation  npon  it  contrary  to  the  original  grant,  without  its  con- 
sent. To  impose  upon  it  an  onerous  duty  not  contained  in  its  charter, 
would  be  a  violation  of  the  Stiite  and  Federal  constitution.  There  is 
no  provision  in  its  charter  requiring  it  to  furnish  water  to  the  city  at 
any  stipulated  or  regulated  price. 

In  the  case  of  City  of  New  Orleans  vs.  T .  T.  Company,  40  Aun.  page 
42,  there  was  almost  a  «imihu'  state  of  facts.  The  city  had  by  grant  in- 
duced a  telephone  company  to  establish  an  expensive  plant,  and  gave 
it  certain  privileges  to  erect  it«  poles.  Afterwards  she  attempted  in  cer- 
tain localities  to  put  a  charge  upon  600  of  defendant's  poles  at  $5  per 
pole.  There  was  judgment  for  the  company,  this  court  deciding  that 
the  company  was  protected  by  the  constitutional  right  against  the  im- 
pairment of  its  contraiet.  In  the  instant  case  the  city  promoted  the 
organization  of  the  Water  Works  Company,  and  now  seeks  to  impose 
upon  it  an  obligation  not  warranted  by  its  clmrter.  **  Obviously,"  said 
the  court, in  the  telephone  case,  "upon  the  clearest  consideration  of  law 
and  justice,  the  grant  of  authority  to  defendant,  when  accepted  and 
acted  upon,  became  an  irrevocable  contract  and  the  city  is  powerless 
to  set  it  aside  or  to  interpolate  new  and  more  onerous  considera- 
tions therein.  Such  has  been  the  well  recognized  doctrine  since 
the  Dartmouth  College  case,  4  Wheat.  518."  In  this  case  we  have 
affinned  the  principles  resting  npon  the  Dartmouth  College  case, 
under  which  corporations  have  protected  their  rights  and  fran- 
chises, the  title  to  and  uses  of  property,  safely  from  any  alteration  or 
impairment  of  their  rights,  and  freedom  from  increased  public  burdens. 
It  has  become  fixed  in  jurisprudence  by  repeated  affirmations  for  over 
sixty -five  years,  and  has  become  venerable  because  announced  and  main- 
tained daring  this  period  by  the  highest  judicial  tribunal  in  the  land 
through  a  succession  of  judges  eminent  for  learning  and  purity  of  char- 
acter. It  will  not  yield  to  a  persistent  local  popular  clamor,  and  will  not 
be  reversed  to  satisfy  local  prejudice  and  sentiment. 

In  Binghamton  Bridge,  3  Wall.  73,  Justice  Davis  said:  "The  security 
of  property  rests  upon  it,  and  every  successful  enterprise  is  undertaken 
in  the  unshaken  belief  that  it  will  never  l)e  forsaken.  A  departure  from 
it  now  would  involve  dangers  to  society  not  to  be  foreseen,  would  shock 
tlie  sense  of  justice  of  the  country,  and  weaken,  if  not  destroy,  tlie 
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respect  which  has  always  been  felt  for  the  judicial  department  of  the 
government." 

To  place  the  construction  upon  the  decree  in  the  case  of  the  City  vr. 
Water  Works  Company,  liS  Ann.  p.  482,  contended  for  by  plaiutift', 
would  be  to  impose  an  obligation  upon  the  company,  not  warranted  by 
its  charter  and  would  be  in  violation  of  both  tlie  State  and  Federal  Con- 
stitution. 

It  will  be  unnecessary  to  go  into  the  specific  details  of  the  existing  con- 
tract of  the  city  with  the  Wat«r  Works  Company.  If  the  city  had  the 
power  to  make  the  contract^  and  confined  herself  within  the  limits  of  the 
power,  the  quantity  and  kind  of  wat^r,  the  price,  etc.,  were  matters 
within  the  legislative  discretion  of  the-  City  Council,  and  unless  tliere 
is  fraud  in  the  execution  of  the  contract,  courts  will  not  inquire  into  this 
discretion.  Dillon  on  Municipal  Corps.  Vol.  I,  p.  121.  Atlantic  City- 
Water  Works  Co.  vs  Reed,  N.  Y.,  115  Ann.  10.  31  Ala.  Rep.  545.  97 
Ind.  Re.  p.  2. 

When  the  Common  Council  of  a  municipal  corporation  is  vested  witli 
full  power  over  a  subject  and  the  mode  of  the  exercise  of  such  power  is 
not  limited  by  the  charter  it  may  exercise  it  in  any  manner  most  con- 
venient.    (Or.)  R.  P.  835. 

And  when  a  municipality  has  power  under  its  charter  from  the  legisla- 
ture to  obtain  a  supply  of  water  for  fire  and  domestic  purposes  it  will  not 
be  enjoined  from  levying  a  tax  to  increase  its  supply  when  it  is  alleged 
to  be  ample,  the  extent  of  the  use  of  such  power  rests  in  its  disci-etion 
and  the  question  of  expedicency  is  for  the  municipality  and  not  for  the 
courts.     Lucia  vs.  Village  of  Monti>elier,  (Vt.)  Ann,  321. 

In  the  case  of  Handy  et  als.  vs.  City  of  New  Orleans,  39  Ann.  107,  this 
court  said : 

"  The  serious  charge  is  after  all,  that  the  city  in  the  exercise  of  the 
police  power  has  malad ministered  the  public  thing  respecting  the  lease 
of  her  wharves.  Under  such  circumstances  can  the  petitionee  he 
heard  ? 

**  If  it  could  be  questioned  whether  the  city  in  the  exercise  of  the  police 
power  which  is  inherent  in  all  municipal  corporations,  could  build  and 
keep  wharves  and  exact  compensation  for  the  use  of  the  facilities. desired 
from  [them  by  those  enjoying  the  same  j  or  convey  and  transfer  unto 
another  that  right  all  discussion  on  the  subject  would  be  at  once  hushed 
by  the  positive  and  express  delegation  of  authority  in  that  respect  made 
to  the  city  by  the  sovereign  in  the  charter  under  which  it  breathes, 
moves  and  acts. 

*^  It  is  apparent  that  the  city  was  formally  vest^^d  by  the  legislature 
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with  the  power  of  administering  by  herself  or  by  the  agency  of  others 
the  wharves  and  landings  dedicated  to  commerce. 

'^  There  can  be  no  doubt,  then,  that  what  tlie  city  has  done  in  this 
regard  in  the  exercise  of  the  police  power  can  no  more  be  questioned 
than  if  the  State  herself  had  acted  directly." 

In  approving  the  doctrine  expressed  in  Municipality  vs.  Peace,  the 
court  said :  "  the  correctness  of  the  ruling  and  the  soundness  of  the  views 
therein  are  not  questioned,  but  the  material  fact  on  which  the  same  rests 
must  not  be  lost  siglit  of."  The  fact  referred  to  by  the  court  was  that 
in  the  power  delegated  to  the  municipality  there  was  no  restraint  im- 
posed upon  its  discretionary  use  and  in  the  language  in  Municipality  vs. 
Peace:  the  remedy  for  this  can  be  had  elsewhere  than  from  the  judicial 
power" — in  the  intelligent  exercise  of  electoral  power  directed  to  legis- 
lative action  to  compel  the  municipality  to  confine  itself  with  fixed  limits. 

The  case  of  Handy  vs.  New  Orleans  was  remanded  to  be  tried  on  the 
merits  solely,  because  the  corporation  of  New  Orleans  had  transgressed 
the  mandatory  prohibition  of  its  charter. 

In  the  opinion  the  court  said :  '^  Courts  in  passing  upon  such  matters 
ought  to  do  so  with  great  caution  and  due  regard  to  the  legal  discretion 
which  the  sovereign  may  have  vested  in  such  corporations." 

The  cause  for  which  tax  payers  can  attack  the  acts  of  the  municipality 
are  succinctly  and  well  defined  in  this  case.  Handy  et  als.  vs.  New 
Orleans,  39  Ann.  107. 

It  is  not  therefore  every  contract,  nor  the  details  of  contracts  involving 
the  exercise  of  vested  discretion  in  the  municipality  that  can  be  attacked 
by  the  tax  payers,  outside  of  and  independent  of  the  civil  corporation. 

To  authorize  such  a  cause  would  be  to  put  an  end  to  organized  local 
government  and  to  vest  the  powers  of  municipal  government  in  the 
hands  of  every  irresponsible  self-constituted  committee,  noisy  demago- 
gues and  professional  tax  resisters. 

Under  such  a  system  there  could  be  no  progress,  improvement  or 
advancement^  there  would  be  no  well  paved  streets,  and  proper  sewer* 
age,  or  the  inauguration  of  effective  sanitary  methods. 

Every  act,  contract,  and  every  exercise  of  legal  discretion  would  in- 
variably be  brought  up  for  judicial  investigation.  Delay  and  disorder 
would  follow  in  the  track  of  fruitless  litigation. 

There  is  no  proof  in  the  record  of  any  fraud,  or  undue  advantage 
obtained  by  the  Water  Works  Company  over  the  city.  The  motives 
which  prompted  tlie  members  of  the  legislature  to  pass  Act  56,  and  of 
the  members  of  the  council  in  passing  ordinance,  No.  909,  are  beyond 
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our  power  to  investigate.  Dillon  on  Municipal  Corp.,  Vol.  1,  p.  326, 
Baird  vs.  Mayor,  96  X.  Y.  667.    Villovasso  vs.  Borthel,  39  Ann.  247. 

The  only  questions  presented  for  consideration,  therefore,  are  "did 
the  City  of  New  Orleans  have  the  power  to  make  the  contract,  and  if  she 
had  the  power  has  she  exceeded  any  restraints  imposed  upon  her  f  And 
these  will  involve  an  inquiry  into  the  power  of  the  city  in  the  exercise  of 
its  police  powers  to  make  the  contract  and  to  the  constitutionality  of 
Act  56,  of  1884,  and  the  validty  of  ordinance  No.  9(>9,  and  the  legality  of 
the  contract. 

A  municipal  corporation  possesses  and  can  exercise  the  following 
powers:  1.  Those  granted  in  express  words  in  its  charter.  2.  Those 
necessarily  an^l  fairly  implied  in  or  incident  to  the  powers  expressly 
granted.  3.  Those  essential  to  the  declared  objects  and  purposes  of  tlie 
corporation  not  simply  convenient  but  indispensable.  1  Dill.  Mun. 
Corp.,  Sec.  89. 

Among  the  declared  objects  for  which  the  corporation  of  the  City  of 
New  Orleans  was  created  were  to  maintain  the  health  and  cle<anline8s  of 
the  city,  and  to  provide  for  the  extinguishment  of  fires.  City  charter, 
Act  20,  of  1882,  Sec.  7. 

A  supply  of  wat-er  is  essential  and  indispensable  to  accomplisli  these 
objects. 

The  limit  to  the  exercise  of  tliis  power  must  be  that  the  regulations 
have  reference  to  the  comfort,  safety  or  welfare  of  society ;  and  these 
rights  of  police  regulation  insured  to  municipal  corporation  by  their 
charter  may  be  from  time  to  time,  subject  to  new  regulations  by  the 
State  with  a  view  to  the  protection  of  the  public  safety,  morals  and 
health,  provided  the  corporation  is  not  deprived  by  such  new  regula- 
tions of  any  of  its  essential  rights  and  privileges.  Cooly  Cons.  Lini. 
148,  718. 

In  the  exercise  of  this  right  in  their  proprietary  or  private  character, 
as  distinguished  from  their  public  character  in  their  responsibility  to  the 
State  as  part  of  the  machinei'y  of  government,  municipal  corporations 
do  so,  not  from  consideration  of  State,  but  for  the  private  advantage  of 
the  particular  corporation  as  a  distinct  legal  personality.  And  as  to  the 
exercise  of  such  powers,  and  property  acquired  thereby,  and  contracts 
made  in  reference  thereto  they  are  to  be  considered  as  quo  ad  hoc,  private 
corporation.     Dill.  Mun.  Corp.,  Sec.  66. 

The  City  of  New  Orleans  by  virtue  of  her  inherent  police  powers  then 
had  a  right  t.o  contract  with  reference  to  a  water  supply  for  the  public 
health,  and  to  extinguish  fires.     And  having  the  right  and  having  made 
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the  contract,  lier  responsibility  is  to  be  measured  like  that  of  an  indivi- 
dual or  any  civil  or  business  corporation. 

TJie  corporation  of  New  Orleans  is  not,  as  urged  in  argument,  the 
ward  of  the  courts.  Her  contracts  can  not  be  annulled,  except  for  the 
same  causes  that  the  contracts  of  agents  aud  fiduciaries  and  persons  of 
full  age  and  capacitated  may  be  declared  void ;  that  is  only  when  she 
exceeds  her  legal  authority  as  trustee  of  the  people,  or  there  is  some 
fraud  either  direct,  or  by  implication  in  extravagant  and  corrupt  admin- 
istration in  which  the  beneficiaries  in  the  contract  were  either  actively 
or  constructively  parties,  or  for  some  of  the  causes  specified  in  Handy 
vs.  New  Orleans,  39  Ann.  107. 

Id  making  the  contract  now  attacked,  did  the  city  of  New  Orleans 
exceed  any  limitation  placed  upon  her  in  the  exercise  of  her  police 
powers  ?  Her  charter  is  silent  as  to  any  restriction.  In  it  there  is  no 
regulation  of  any  price  as  to  the  water  to  be  supplied,  nor  is  there  any 
restriction  as  to  the  quantity  or  the  character  of  the  water. 

Act  56  of  1884  authorizes  the  city  to  contract  for  either  clear  or  fil- 
tered water,  and  gives  the  city  full  discretion  as  to  the  price,  terms  and 
conditions.  The  only  restriction  which  could  operate  upon  the  contract 
is  that  contained  in  section  15  of  the  charter  of  the  Water  Works  Com- 
pany, which  prohibits  it  from  fixing  the  price  of  water  so  that  its  net 
proceeds  shall  exceed  ten  per  cent  per  annum.  It  is  not  alleged  or 
shown  that  the  net  proceed  of  the  sale  of  water  exceeds  this  limit. 

This  court  ha%  said  that  '^  where  a  municipal  corporation  is  authorized 
to  impose  a  wharfage  tax  as  a  compensation  for  keeping  tlie  wharves 
in  a  proper  condition  for  the  safe  aud  expeditious  shipping  and  landing 
of  merchandise,  a  court  will  not  imdertiike  to  fix  a  limit  to  the  amount 
which  the  municipal  authorities  may  exact  for  that  purpose.  The  ques- 
tion of  the  extent  to  which  this  right  may  be  exercised  is  purely  admin- 
istrative."    Municipality  vs.  Pease,  2  Ann.  538. 

Aud  in  the  instant  case  the  city  of  New  Orleans  had  full  power  to 
contract,  without  restraint  as  to  price,  quantity  or  kind  of  water,  and 
we  are  not  disposed  to  question  the  administrative  discretion  vested 
in  the  city  in  this  respect.  28  Ga.  Rep.  50 ;  Wells  vs.  Atlanta,  43  Ga. 
76  J  Watson  vs.  Turnbull,  34  Ann.  856 ;  Pickles  vs.  Dry  Dock  Company, 
38  Ann.  412. 

We  are  of  the  opinion  that,  independent  of  any  statutory  provision 
subsequently  enacted  authorizing  the  city  to  contract  for  her  water  sup- 
ply, that  she  had  full  and  plenary  power  to  do  so  under  the  provisions 
of  her  charter. 

It  is  alleged,  however,  in  plaintifl^s  petition,  that  the  power  of  the 
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city  to  make  Hie  contract  flows  from  the  provisions  of  Act  56  of  1884, 
and  for  certain  alleged  vices  in  the  act  it  is  UDConstitational  and  void, 
and  conferred  no  authority  on  the  city  to  make  the  contract. 

The  unconstitntionality  of  the  act  is  not  to  be  implied.  The  court,  if 
possible,  will  give  the  statute  effect  unless  it  is  clearly  nnconstitutioiial. 
NichoUs,  Governor,  vs.  Shakespeare,  Mayor,  41  Ann.  156. 

It  is  alleged  that  the  act  is  unconstitutional  and  violates  act  29,  which 
says  every  law  enacted  by  the  General  Assembly  shall  embrace  but  one 
object,  and  that  be  expressed  in  its  title. 

The  a<;t  is  entitled  "An  act  to  provide  for  the  supply  of  water  to  tlie 
city  of  New  Orleans  by  the  New  Orleans  Water  Works  Company  in 
cases  of  the  municipal  taxation  of  said  company;  to  authorize  provision 
to  be  made  for  the  payment  of  water  supplied  and  to  be  supplied;  to 
provide  for  a  clear  or  filtered  supply  of  water  by  the  New  Orleans 
Waterworks  Company,  and  to  enable  the  city  of  New  Orleans  to  con- 
tract for  the  same,  and  to  regulate  the  payment  of  taxes  imposed  on 
said  company,  contrary  to  the  exemptions  given  in  its  charter,  and  to 
put  into  effect  section  11  of  Act  33  of  of  1877,  extra  session,  in  in- 
stances of  refusing  or  contrary  to  the  exemption  thereon." 

It  is  evident  that  the  title  of  the  act  embraces  but  one  object,  the 
supply  of  water  to  the  city  of  New  Orleans,  and  authorizes  the  city  to 
make  provisions  for  the  payment  of  the  water,  and  .indicates  the  object 
and  purposes  of  the  act.  Every  subdivision  of  the  title  relates  to  and 
is  intimately  associated  w  ith  the  object  of  the  act.  There  is  no  other 
object  expressed  or  intimated  in  the  title  of  the  act  than  the  main  object 
of  supplying  the  city  with  water  and  paying  for  it. 

The  sections  of  the  act  are  directly  responsive  to  the  title,  and  are 
germain  and  related  to  each  other. 

No  section  of  the  act  cont-ains  any  object  different  from  the  one  object 
embraced  in  the  title.    Edwards  vs.  Police  Jury,  39  Ann.  855. 

The  act  does  not  violate  Art.  57,  because  it  does  not  grant  an  extra 
compensation  to  the  Water  Works  Company.  There  was  no  obligation 
on  the  company  to  supply  the  city  with  water  at  any  price,  or  any 
quantity. 

The  city  owed  the  company  for  no  service  for  which  extra  compensa- 
tion was  granted.  Nor  does  the  act  conflict  with  Art.  46,  as  the  act 
does  not  in  any  way  alter  or  amend  the  charter  of  the  company.  The 
act  authorizes  the  city  to  contract  and  designates  the  Water  Works 
Company  as  the  party  with  whom  it  may  ent^r  into  the  contract.  There 
is  no  privilege  granted  to  the  company.  It  was  not  authorized  to  do 
any  act  which  it  could  not  already  do  by  its  charter.  And  as  the  charter 
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of  the  company  was  not  amended,  renewed,  extended  or  explained  by  the 
act  it  does  not  conflict  with  Art.  234.  Act.  56,  aftects  tlie  City  of  New 
Orleans  in  authorizing  it  to  do  a  certain  act,  to  make  a  contract,  with  a 
corporation.  The  provision  in  Art.  46,  says  tliat  the  article  shall  not 
apply  to  the  City  of  New  Orleans.  To  place  tlie  construction  on  the  act 
contended  for  by  plaintiff,  would  deprive  every  corporation  of  its  vested 
rights  with  which  the  legislature  should  authorize  the  city  to  contract. 

It  is  difficult  to  see  in  what  manner  the  act  is  repugnant  to  act  57,  as 
there  was  no  debt  due  by  the  Water  Works  Company  to  the  city  which 
was  extinguished  or  released,  or  which  was  authorized  to  be  extinguished 
or  released  by  said  act. 

City  ordinance  909  is  entitled  "  an  ordinance  to  carry  out  the  Act  No. 
56  of  1884,  providing  for  a  future  water  supply  from  tlie  New  Orleans 
Water  Works  Company,  to  and  for  the  city  of  New  Orleans  and  certain 
institutions,  and  regulating  the  use  of  water  and  the  payment  therefor.' 

The  ordinance  regulates  the  amount  of  the  supply  of  water,  and  fixes 
the  price  at  $60  per  annum  for  every  fire  plug,  fire  hydrant,  and  fire 
well,  to  continue  during  the  existence  of  the  Water  Works  Company's 
charter. 

The  contract  made  in  pursuance  of  this  ordinance  makes  it  'a  part  of 
the  contract,  and  is  a  substantial  repetition  of  it. 

Act  56  was  pennissive  in  its  character,  and  could  not  have  effect  ex- 
cept upon  certain  conditions  which  were  under  the  control  of  the  city. 
It  was  optional  with  the  city  to  make  a  contract  of  the  kind  under  con- 
sideration with  the  Water  W^orks  Company.  If  the  city  had  the  power 
to  contract  and  executed  a  contract  in  pursuance  of  that  power,  no  indi- 
vidual taxpayers,  if  the  city  kept  within  the  extent  of  her  powers,  can 
question  the  exercise  of  that  power  and  set  aside  the  action  of  the  City 
Council  authorizing  a  contract  within  its  legal  discretion. 

There  were  no  contractual  relations  between  the  city  and  the  Water 
Works  Company  for  supplying  the  city  with  water  for  the  purpose  of 
extinguishing  fires,  cleansing  the  gutters,  and  supplying  the  public 
schools,  markets,  and  public  institutions.  The  city  and  the  Water 
Works  Company  were  free  from  obligation  to  each  other,  and  each  had 
the  capacity  to  contract  for  said  pui^poses. 

In  making  the  contract  to  furnish  the  city  with  water  with  the  Water 
Works  Company,  all  the  requisites  necessaiy  to  the  validity  of  a  con- 
tract were  complied  with.  1.  The  legal  capacity  of  the  parties  to  make 
the  contract.  2.  Their  consent  legally  given.  3.  A  certain  object  which 
formed  the  matter  of  agreement,  and  4.  A  lawful  purpose.  R.  C.  C.  1779. 
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To  set  aside  tlie  contract,  then,  tliere  must  be  error  of  fact  or  of  law, 
fraud,  violence  or  threats.    R.  C.  C.  1819. 

Not  any  one  of  these  essentials  to  the  illegality  of  the  crontraci  is 
proved. 

It  is  said  by  counsel  for  plaintiffs,  that  ^^  If  we  had  nothing  before  us 
but  the  charter  of  the  city  and  the  charter  of  the  Water  Works  with  the 
lltli  section  out,  there  would  be  some  ground  to  defend  a  contract  of 
this  kind  ;  but  as  long  as  that  11th  section  is  in  force  (and  it  will  be  in 
force  for  fifty  years)  tlie  Legislature  has  covrered  by  positive  enact- 
ment tlie  wJu>le  subject  of  a  public  water  supply  for  this  city,  and  the 
l)owers  of  the  city  in  reference  thereto  are  necessarily  in  abeyance." 

Tlie  effect  of  the  judgment  in  the  case  of  New  Orleans  vs.  Water 
Works  Company,  36  Ann.  432,  was  to  annul  and  eliminate  said  section 
from  the  charter.  It  was  tlie  section  which  provided  for  a  supply  of 
water  to  the  city. 

No  other  section  i)rovides  for  said  supply  of  water,  and  tli^  section 
expressly  sivys  that  ^'  it  shall  be  the  duty  of  said  company  whenever 
main  pipes  shall  be  laid  to  supply  wat«r  for  all  the  purposes  herein  men- 
tioned at  all  times  during  the  continuance  of  this  charter ;  and  in  con- 
sideration thereof  the  franchises  and  proi>erty  of  said  New  Orleans 
Water  Works  Company,  used  in  accordance  with  this  act,  shall  be  ex- 
empt from  taxation — State,  municipal  and  parochial."  There  was  but 
one  agreement  to  furnish  water  for  any  one  consideration  in  the  section, 
the  exemption  from  taxation,  and  this  by  said  decreed  in  the  case  re- 
ferred to  was  d€»clared  illegal,  and  the  whole  section  was  annulled. 
There  was  not  a  partial  failure  of  consideration,  but  a  total  and  entire 
failure  becsiuse  of  its  illegality.  R.  C.  2031;  City  vs.  Sugar  Shed  Co., 
35  Ann.  p.  551. 

The  city  of  New  Orleans  cannot  repudiate  the  consideration  wliich 
she  was  to  pay,  and  claim  all  the  benefits  in  her  favor. 

As  a  general  rule  a  judgment  rendered  by  a  court  of  competent  ju- 
risdiction directly  upon  a  point  at  issue  is  a  bar  between  the  parties. 
As  we  have  previously  stated,  the  only  point  at  issue  in  the  case  of  the 
City  vs.  Water  Works  Company,  36  Ann.,  was  the  exemption  fi*ora  taxa- 
tion of  the  property  of  the  company,  the  legality  of  section  11  of  the 
charter,  and  the  amount  to  be  restored  to  the  company,  which  it  had 
l)aid  on  the  annulled  contract.  Section  11  was  the  only  section  of  the 
charter  directly  at  issue.  •    . 

**Hut  there  must  be  an  identity  of  parties,  of  capacity,  of  object  and 
of  cause  of  action.  One  of  these  is  lacking  here."  Collens  vs.  Jmnel, 
Auditor,  30  A.nn.  p.  863. 
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There  is  no  qaestion  presented  in  this  case  of  the  exemption  of  the 
Water  Works  Company  from  taxation,  nor  is  the  amount  allowed  said 
company  on  its  reconventional  demand  at  issne.  There  is  nofa<;t  which 
was  at  issue  in  the  case  of  City  vs.  Water  Works  Company  referred  to 
in  the  instant  suit. 

The  matter  at  issue  in  the  instant  case  is  as  to  the  authority  of  the 
city  to  make  the  contract  now  existing  between  the  city  and  the  Water 
Works  Company,  the  constitutionality  of  Act  56  of  1884,  and  the  valid- 
ity of  the  contract  made  in  pursuance  thereof.  It  is  not  doubted  if  Act 
56  is  constitutional,  and  the  contract  is  within  the  legislative  permission, 
tha  it  is  a  valid  contract. 

If  the  opinion  in  the  case  of  New  Orleans  vs.  Water  Works  Company, 
36  Ann.  482,  interpreted  the  legislative  contract,  in  the  charter  of  the 
company,  with  the  city  of  New  Orleans,  this  certainly  did  not  prevent 
the  Legislature  from  authorizing  the  city  to  make  another  contract. 

The  new  contract  for  a  water  supply  differs  in  many  respects  from 
that  which  was  in  section  1 1  of  the  company's  charter. 

The  preamble  to  the  act  56,  authorizing  the  city  to  contract  with  the 
Water  Works  Company  recites  the  reason  for  its  enactment.  The  Stiito 
in  the  exercise  of  her  sovereignty  had  the  undoubted  right  to  act  in  the 
matter  of  the  authorization  of  the  city  t^  contract  for  the  purposes  em- 
bodied in  the  act.  Nicholls,  Governor,  vs.  Shakespeare,  Mayor,  41 
Ann.  156. 

The  Legislature  having  the  power  to  authorize  the  City  Council  to 
enact  ordinance  909,  the  ordinance  has  the  effect  of  an  enactment  of 
the  Legislature.  Roderick  vs.  Whitson,  4  N.  Y.  S.  112.  It  is  difficult 
to  understand  in  what  manner  the  decree  in  case  of  City  vs.  Water 
Works  Company  could  estop  the  Legislature  from  making  such  laws 
as  it  deemed  necessary  for  the  welfare  of  the  city  in  authoiizing  her  to 
make  a  contract. 

The  city,  like  a  person,  having  the  power  to  do  so,  can  alter,  change, 
or  abrogate  her  contracts  with  the  consent  of  the  other  contracting 
party. 

Therefore,  if  the  city  and  the  Water  Works  Company's  relations  were 
established  by  said  decree,  they  could,  with  legislative  consent,  make 
another  and  a  different  contract. 

The  city  was  getting  her  wat^r  supply  for  the  price  of  the  amount  of 
taxes  due  her  by  the  company.  In  the  exercise  of  her  prerogative  she 
had  the  contract  annulled.  That  in  a  new  contract  she  has  fixed  a 
different  price  for  her  water  is  a  matter  which  concerns  her  in  the  exer- 
cise of  her  administrative  functions.     It  Wias  her  own  choice,  her  own 
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act  of  administration,  and  we  are  not  called  upon  to  either  commend  o^ 
condemn  the  exercise  of  this  discretion. 

The  city  does  not  donate  tlie  price  of  the  water  as  fixed  in  the  con- 
tract to  the  Water  Works  Company.  The  city  uses  one-third  of  tlie 
entire  amount  of  water  pumped  by  the  company.  Edwards'  Report 
shows  that  tlie  value  of  the  water  used  by  the  city  when  she  operated 
the  Water  Works  amounted  to  $90,000.  The  pressure  was  then  fifteen 
feet  3  now  it  is  fifty  feet,  consequently  there  is  a  greater  supply  now  than 
when  the  city  used  the  plant  and  operated  it,  and  the  city  pays  now 
$24,000  leas  than  the  valuation  at  that  time.  It  does  not  appear  that 
the  city  pays  more  for  her  water  supply  than  any  other  consumer.  The 
fact  is  she  pays  less  and  gets  her  water  at  reduced  rates. 

To  an  impartial  mind  there  can  be  no  doubt  that  the  city  has  reaped 
great  advantages  from  the  operation  of  the  Water  WorkB  by  the  present 
company.  A  large  floating  and  bonded  debt  has  been  extinguished, 
aggregating  one  million  five  hundred  and  sixteen  thousand  dollars.  The 
city  is  saved  an  annual  deficit  and  own6  shares  in  the  company  valued 
at  over  a  quarter  of  a  million  of  dollars,  which  it  is  probable  will  increase 
in  value,  and  from  which  she  derives  a  revenue.  She  also  receives  a  large 
and  increasing  amount  from  a  tax  on  the  property  of  the  company. 

These  advantages  resulting  to  the  city  from  the  charter  granted  to  the 
company  would  appear  to  be  sufficient  for  the  exclusive  privilege  for  a 
term  of  years  of  furnishing  water  to  the  inhabitants  of  the  city. 

The  privileges  granted  to  the  company  can  scarcely  be  called  a  mono- 
poly, because  it  is  doubtful  if  the  city  could  have  induced  any  company 
to  undertake  the  resi>onsibility  of  furnishing  the  city  without  at  least  a 
guarantee  of  some  protectien,  not  against  competition,  but  against  an- 
noyances from  irresponsible  companies  whose  existence  would  pass 
away  on  the  payment  of  a  price. 

The  Water  Works  Company  undertakes  to  perform  a  fiinction  of  mu- 
nicipal government,  and  the  city,  which  owns  shares  in  the  company 
and  otherwise  interested,  pecuniary,  is  represented  on  tlie  Board  of  Di- 
rectors. The  Water  Works  company  is  therefore  a  public  corpoi-ation, 
established  and  created  by  the  State  to  do  and  perform  a  public  work, 
for  the  benefit  of  a  political  subdivision  of  the  State.  It  is  not,  there- 
fore, a  monopoly  created  for  private  advantages. 

We  therefore  are  not  impressed  with  the  stjitement  made  by  counsel 
that  the  price  paid  by  the  city  for  her  water  supply  is  a  disguised  dona- 
tion. Had  it  even  a  semblance  of  such  we  woidd  not  hesitate  to  say 
that  it  waH  corrui)t  and  extravagant  legislation  on  the  part  of  the  City 
Council  that  authorized  the  Mayor  to  make  the  contract,  and  as  such 
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beyond  the  legitimate  object  and  purpose  of  municipal  government,  and 
witliin  the  rule  expressed  in  Handy  vs.  City  of  New  Orleans  referred  to. 

We  conclude  that  Act  56  of  1884  does  not  violate  the  constitution  of 
the  Statue,  and  that  Ordinance  909,  passed  by  the  City  Council  in  pursu- 
ance of  said  act,  is  a  valid  ordinance,  and  that  the  contract  made  be- 
tween the  city  of  New  Orleans  and  the  Water  Works  Company  in 
pursuance  of  the  powers  vested  in  said  city  by  its  present  charter,  and 
by  said  Act  56  of  1884,  and  said  ordinance,  dated  the  3rd  day  of  Octo- 
ber, 1884,  and  act  passed  before  J.  D.  Taylor,  notary  public,  on  said  day, 
is  a  legal  and  valid  contract. 

It  is  therefore  ordered  and  ai^udged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed  and  annulled,  and  it  is  now  or- 
dered that  plaintiffs'  demand  be  rejected,  the  injuction  issued  herein 
dissolved  and  set  aside,  and  the  plaintiffs,  taxpayers,  pay  cost«  of  both 
courts. 


Concurring  Opinion. 

PocHfe,  J.  Under  my  understanding  of  the  pleadings,  the  vital  issues 
in  tlus  case  involve  the  discussion  of  the  legal  effect  of  the  judgment  of 
this  court,  in  the  case  of  New  Orleans  vs.  Waterworks  Company,  36  Ann. 
432,  on  the  contract  between  the  city  and  the  company,  under  date  of 
October  3, 1884 ;  on  ordinance  909,  in  obedience  to  which  the  contract 
was  entered  into,  and  on  Act  56  of  the  Legislature  of  1884,  on  which  the 
ordinance  was  predicated ',  and  finally  the  alleged  unconstitutionality  of 
that  act  of  the  Legislature. 

The  main  contention  on  the  first  branch  of  the  discussion  is  that  tlie 
judgment  in  question  was  a  bar  by  estoppel  of  res  judicata  to  the  execu- 
tion of  the  contract  between  the  city  and  the  Waterworks  Company 
herein  sought  to  be  annulled  and  set  aside,  and  incidentally  to  the 
operation  of  Act  56,  which  is  invoked  as  authority  for  the  contract. 

Without  yielding,  but  adhering  to,  the  views  expressed  in  my  dissent- 
ing opinion  in  the  case  reported  in  the  36th  of  Annuals,  p.  432,  I  fuUy 
recognize  the  effect  of  the  judgment  rendered  by  the  majority  of  the 
court  in  that  cause ;  and  hence  I  do  not  propose,  as  duty  enjoins  me,  to 
ignore  or  avoid  its  absolute  authority. 

From  the  pleadings  in  that  case  it  appears  that  the  action  of  the  city 
was  simply  and  exclusively  to  recover  its  taxes  for  the  year  1881,  from 
the  Waterworks  Company,  without  any  reference  to  the  contract  con- 
tained in  section  11  of  act  33  of  1877,  or  to  any  contractual  relations 
existing  between  the  parties  to  the  suit. 
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The  prayer  of  the  petition  reads :  "  Wherefore  petitioner  prays  tliat 
tlie  New  Orleans  Waterworks  Company,  for  account  of  its  shareliolders, 
be  duly  cited  to  answer  this  petition,  and  after  due  course  of  law  that 
defendant  be  condemned  to  pay  petitioner  the  sum  of  $11,484  87,  with 
ten  per  cent  per  annum  interest  from  March  31,  1881,  till  paid,  with  lien 
privilege  and  right  of  pledge  on  the  property  herein  described,"  etc. 

For  defense  the  comj^any  urged  its  exemption  from  municipal  taxa 
tion,  under  the  provisions  of  act  33  of  1877,  and  in  case  it  should  beheld 
liable  for  the  taxes  claimed,  it  pleaded  in  reconvention  the  value  of  the 
water  furnished  to  the  city  during  the  year  ftn-  which  the  taxen  wei-e 
sought  to  be  enforced. 

The  prayer  of  the  amended  answer  Wios  in  the  following  words: 

"Wherefore  tliis  respondent  waiving  no  part  of  their  original  answer, 
except  as  hereby  amended,  prays  that  it  have  judgment  in  its  favor, 
declaring  valid  and  enforcing  said  exemption  from  the  taxes  of  the  city 
of  New  Orleans  of  1881,  in  this  suit  sought  to  be  recovered,  and  reject- 
ing plaintiff^s  demand,  and  if  this  be  refused,  then  that  rei)ondent  have 
judgment  condemning  the  city  of  New  Orleans  t^)  pay  unto  it  the  sum  of 
$40,281  87,  with  legal  interest  from  December  31,  1881,"  etc. 

The  judgment  of  the  lower  court  was  in  favor  of  the  city  for 
$11,484  87,  and  in  favor  of  the  company  for  $40,281  87,  and  intcrest^i.  . 

The  decree  of  this  court  was  as  follows : 

"It  is  therefore  ordered  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  amended  by  reducing  the  principal  of  tlie  amount 
allowed  defendant  on  its  reconventional  demand  from  $40,281  87  to 
$11,484  87,  and  that,  as  thus  amended,  the  same  be  now  affirmed,  de- 
fendant to  pay  costs  of  this  appeal." 

As  grounds  for  its  decree,  the  court  held  in  substance  that  the  exemp- 
tion from  taxation  provided  for  in  the  act  of  1877  was  null,  and  "  that 
to  the  extent  that  this  subjection  to  taxation  destroj's  or  impairs  the 
consideration  upon  which  rests  the  contract  pf  the  defendant  to  supply 
free  water  to  the  city,  defendant  is  entitled  to  relief,  but  to  that  extent 
only." 

From  the  consideration  of  these  premises  it  must  appear  very  clearly 
that  the  court,  in  its  decision,  was  dealing  with  a  well  defined  and  re- 
stricted issue,  which  it  disposed  of  by  interpreting  the  contested  contTact 
as  it  stood  at  the  time,  and  that  the  court  did  liot,  as  it  could  not,  at- 
tempt to  fix  the  contract  for  the  future  and  for  all  time  to  come.  Such 
a  pretention  would  have  involved  the  court  into  judicial  legislation  of 
the  most  reprehensible  character. 

While  the  judgment  thus  rendered  could  not  have  been  plesided  tecli- 
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nically  as  res  jiidicdta  in  a  suit  between  the  same  parties  for  taxes  of  a 
subsequent  year,  met  by  tlie  defense  of  exemption  under  the  charter  of 
tlie  company,  it  is  undeniable,  under  well  established  jurisprudence, 
that  the  defense  could  have  been  successfully  met  by  the  plea  of  es- 
toppel by  res  judicata  J  predicated  on  the  decision  now  under  discussion, 
and  that  the  result  would  have  been  a  similar  judgment,  allowing  tlie 
city  its  taxes  in  the  amount  according  to  the  assessment  and  the  rate  of 
taxes  for  that  particular  year,  and  allowing  a  judgment  in  reconvention 
and  for  the  same  amount  to  the  defendant  company. 

Hence  it  follows  that  if  the  company  was  before  the  court  in  this  case 
seeking  to  enforce  the  provisions  of  the  contract  created  by  act 
33  of  1877,  it  would  be  amenable  to  the  same  plea.  But  is  that  the  case 
before  usf  By  no  means.  From  plaintiffs'  own  pleadings  it  appears 
that  since  tlie  rendition  of  the  judgment  in  question,  a  new  contract  has 
l>een  entered  into  between  the  city  and  the  company,  touching  the 
supply  of  water  by  the  latter  to  the  city,  and  the  very  object  of  this 
action  is  to  annul  the  contract,  on  the  ground  of  its  alleged  illegality* 

Assimilating  this  suit  to  an  aciion  by  the  company  for  the  enforcement 
of  its  contract,  which  is  correct,  plaintiffs  contend  that  the  previous 
judgment  of  tliis  court  is  a  bar  by  estoppel  of  res  jiidieata  to  the  right 
of  the  company  "to  recover  a  judgment  for  the  full  value  of  its  water 
supply,  irrespective  of  the  amount  of  taxes ;"  or  in  other  words  to  seek 
judicial  enforcement  of  the  new  contract  executed  in  October,  1884. 

At  the  incipiency  of  this  litigation,  the  city  was  in  fact  and  in  law  a 
party-defendant.  Hence  the  suit  did  not  embrace  the  same  parties, 
either  in  fact  or  in  the  same  character  and  capacity.  But  in  the  progress 
of  the  litigation  the  city  shifted  her  position,  and  now  she  has  practi- 
cally made  herself  a  party-plaintiff,  and  it  may  be  conceded  that  the 
parties  are  the  same  in  the  two  suits.  But  the  cause  of  action  and  tlie 
subject  matter  are  not  the  same. 

In  the  previous  suit  the  subject  matter 'of  the  litigation  was  the  con- 
tract created  for  the  parties,  by  the  act  of  1877 ;  in  the  present  case  the 
subject  matter  is  the  contract  made  by  the  parties  for  themselves,  on  the 
3rd  of  October,  1884,  and  which  had  been  voluntarily  executed  by  both 
from  that  day,  at  least  up  to  the  date  that  the  city  shifted  her  position. 

In  the  previous  suit  the  cause  of  action  on  the  part  of  the  city  was 
the  enforcement  of  her  taxes,  and  on  the  part  of  the  company,  its  alleged 
exemption  from  taxation  under  the  contract  as  then  existing,  or  in  the 
alternative,  the  payment  of  the  value  of  the  water  supplied  to  the  city 
during  the  year  for  which  the  taxes  were  claimed.  In  the  present  case 
the  cause  of  action  on  the  part  of  plaintiffs  is  the  alleged  nullity  of  the 
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contract  of  October  3,  1884.  And  the  defense  rests  on  its  alleged  valid- 
ity and  binding  force.  And  in  this  case  the  qnestion  of  taxation  or 
exemption  has  entirely  ceased  to  be  a  factor. 

If  the  snit  in  the  case  of  the  36th  Annual  ha<l  been  between  natural 
persons,  involving  the  construction  of  an  existing  contract  between 
them,  and  had  resulted  in  a  judgment  anniUling  or  materially  modifying 
the  contract,  there  certainly  could  have  existed  no  legal  impediment  in 
the  way  of  the  same  parties  to  have  made  a  new  contract  on  the  same 
subject-matt«M-.  Now,  if  subsequent  litigation  had  arisen  between  the 
same  parties  touching  the  constiuction  or  validity  of  the  new  contract 
executed  by  them,  it  is  surely  as  clear  that  neither  of  them  could  have 
been  met  by  a  plea  in  bar  of  estoppel  by  res  judicata,  as  to  matters  in 
the  new  contract  not  discussed  or  judicially  determined  in  the  previous 
litigation  between  the  siinie  parties. 

I  have  taken  the  pains  to  examine  the  authorities  relied  on  in  support 
of  tlie  application  of  the  plea  of  estoppel  by  res  judicata  to  the  defense 
urged  in  the  present  case,  but  1  liave  found  none  which  militate  against 
the  views  which  I  have  hereinabove  expressed.  They  all  tend  to  estab- 
lish the  familiar  principle  that  a  question  once  judicially  determined, 
will  estop  the  further  agitation  l>etween  the  same  parties  of  the  same 
question  ;  but  they  do  not  extend  the  rule  to  the  point  herein  contended 
for  by  plaintiffs. 

In  our  jurisprudence  the  rule  has  been  promulgated  thus: 

"  It  matters  not  under  what  form,  whether  by  petition,  exception, 
rule  or  intervention,  the  question  be  presented,  whenever  the  same  ques- 
tion recurs  between  the  same  ])arties,  even  under  a  different  form  of 
procedure,  the  exception  of  res  judicata  -estops."  Plicque  vs.  Peret,  19 
La.  318;  Sewell  vs.  Scott,  35  Ann.  553. 

The  main  reliance  seems  to  be  in  the  4-ase  of  Heloit  vs.  Morgan,  7 
Wall.  621. 

Oh  that  point  the  court  said  * 

*'0n  the  9th  of  January,  1861,  the  appellee  recovered  a  judgment  at 
law  against  the  appellant  upon  another  portion  of  these  securitie^s 
though  not  the  same  with  those  in  question  in  this  case.  The  parties 
were  identical,  and  the  title  involved  was  the  same.  All  obligations 
taken  in  this  case  might  have  been  taken  in  that.  The  judgment  of  the 
court  could  have  been  invoked  upon  each  of  them,  and  if  it  were  ad- 
verse to  the  appellant,  he  might  have  brought  the  decision  here  for 
review.  The  court  had  full  jurisdiction  over  the  parties  and  the  subject. 
Under  such  circumstances,  a  judgment  is  conclusive  not  only  as  to  the 
reft  of  tluit  case,  but  as  to  all  other  litigation  between  the  same  parties 
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toncliing  the  same  anhject-mntter,  tliough   the   res  may  be  differeDt." 
(Italics  are  mine.) 

It  takes  no  effort  to  sliow  tliat  the  present  case  entirely  lacks  one  of 
the  essential  elements :  the  same  Huhjeci-nrntierj  which  is  necessary  to 
support  the  plea. 

The  same  remark  applies  to  all  the  cases  which  1  have  examined,  and 
particularly  to  those  which  are  the  most  in  point.  7  Wall.  82  ;  Aurora 
vs.  West.  39  Ann.  690;  Adams  vs.  Board,  34  Ann.  815;  Herroman  vs. 
Institute  (and  eight  Louisiana  cases  cited  in  the  last  decision). 

No  language  used  in  the  decision  under  discussion,  either  in  the  decree 
or  elsewhere,  can  justify  the  inference  that  under  its  effect,  the  city  was 
compelled  to  thereafter  exa<*t  taxes  from  the  Water  Works  Company,  or 
in  other  words  that  she  was  thereby  coerced  to  abide  by  the  letter  of 
that  decision. 

To  ascertain  the  scope  and  legal  effect  of  a  judgment  of  the  Supreme 
Court,  reference  must  be  made  to  the  decree  whose  tenns  must  predom- 
inate as  the  safest  guide.  **The  deci^etal  part  of  a  judgment  rendered 
by  the  Supreme  Court,  and  not  the  opinion  or  the  reasons  afford  the 
proper  test  to  ascertiiin  the  matters  which  become  r«f  adjudieatw  under 
the  decree."  Succession  of  Hoggate  36,  Ann.  327.  Plicque  vs.  Peret,  19 
La.  324. 

It  is  conceded  by  i)laintiff's  tliat  the  city  could  have  given  her  tjix 
receipts  to  the  company  in  exchange  for  the  latter's  receipts  for  water 
supply.  Hence  it  follows  that  the  city  could  have  entered  into  a  con- 
tract different  in  some  terms  from  the  previous  contract  as  interpreted 
by  this  court.  Hence  I  conclude  that  the  judgment  in  that  case  was  not 
an  absolute  bar  to  the  contract  now  sued  on .  And  the  inference  is  fairly 
deducible  from  the  whole  contention  that  Plaintiff's  would  not  have 
complained  if  the  contract,  which  they  resist,  had  continued  the  terms 
fixing  the  price  for  the  annual  supply  of  water  at  some  .$21,000,  which  is 
the  average  of  the  annual  taxes  paid  by  the  company  since  1884.  I 
therefore  feel  convinced  that  the  pith  of  the  complaint  is  levelled  at  the 
axtravagance  of  the  contract  m<»re  than  at  the  power  of  the  city  to  make 
the  same. 

But  conceding  for  the  sake  of  argument  that  the  decision  was  a  legal 
impediment  to  the  city's  action,  without  special  legislative  mandate; 
that  authority  is  not  lacking,  because  it  flows  directly  from  the  provi 
sions  of  Act  No.  5(),  of  1884. 

It  surely  cannot  be  seriously  urged  that  the  legishiture  is  stripped  of 
its  power  to  authorize  a  contract  to  have  effect  in  the  future,  by  a  judi- 
cial interi>retation  of  a  contract,  wlii<h  at  the  time  had  reference  to  the 
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present  and  to  the  past  only.  A  very  large  proportion  of  the  le-gislation 
in  all  the  States,  is  prompted  by  the  decison  of  courts,  and  is  intended 
to  remedy  some  mischief  pointed  out  by,  or  resulting  fi*om,  the  utter- 
ances of  courts  of  the  country. 

Examples  are  indeed  too  numerous  to  warrant  an  enumeration  of  such 
instances.  Now  in  dealing  with  the  subject  in  hand  the  legislature  must 
have  been  impressed  with  the  thought  that,  through  her  action,  the  city 
had  been  instrumentjil  in  procuring  a  judicial  declaration  of  the  partial 
failure  of  the  consider  itions  of  a  contract  made  by  the  law-making 
power  itself. 

The  city's  demand  for  taxes  was  the  first  attempt  made  agai nst  the 
autonomy  of  the  contract  as  framed  by  the  General  Assembly,  and  the 
judgment  of  this  court  operated  the  first  breach  into  it.  The  judiciary 
power  interposed  then  no  obiection  to  the  right  of  the  city  to  ask  a 
change  or  a  modification  of  the  solemn  contract  emanating  from  legisla- 
tive will,  and  the  judiciary  cannot  now  consistently  abridge  the  unlimited 
power  of  the  Legislature  to  provide  a  mode  to  mend  the  breach. 

The  law-maker  had  full  warrant  to  consider  that  the  contract  which 
he  had  made  for  the  parties  came  oi\t  of  the  hands  of  this  court  in  a 
maimed  and  mutilated  condition. 

As  a  result  of  the  judgment  rendered,  the  Waterworks  Company  was 
held  liable  for  taxes  exigible  in  cash  without  the  right  of  compensating 
therefor  the  value  of  its  water  supplied  for  the  uses  of  tlie  city. 

All  it  could  obtain  in  satisfaction  of  its  annual  water  supply  was  a 
judgment  not  executory,  and  not  collectable  within  any  fixed  or  deter- 
mined length  of  time. 

Avowedly  the  judgment  did  not  do  absolute,  even  handed  justice. 
In  the  leading  opinion,  which  was  unanimous  when  rendered,  it  was  said : 
**  But  for  the  nature  of  the  city's  claim  being  for  taxes,  compensation 
would  preserve  the  exact  status  quo.^'' 

"  We  regret  that  the  city's  financial  condition  prevents  the  judgment 
against  her  from  being  the  immediate  equivalent." 

On  the  application  for  rehearing,  the  opinion  of  the  majority  contains 
the  following  significant  language  : 

"Contingencies  of  this  kind  were  foreseen,  but  the  principle  was 
stamped  in  the  act  that  however  unequal  arithmetically  these  two  sums 
might  be,  they  should  be  equal  in  the  contemplation  of  the  statute,  and 
that  the  one  should  be  the  exact  equivalent  of  the  other."  *  *  *  "It 
would  be  perfect  equity  that  the  one  should  compensate  the  other,  but 
the  law  interposes  and  declares  a  tax  not  compensable." 

These  considerations  naturally  had  great  weight  on  the  legislative 
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mind,  and  tliey  doubtless  prompted  the  enactment  of  act  No.  56  of  1884, 
whose  mission  was  to  remove  the  legal  interposition  to  the  administra- 
tion of  absolute  justice,  and  to  restore  "  perfect  equity  "  between  tlie 
parties.  A  better  and  purer  motive  of  legislation  could  hardly  be  pre- 
sented. 

Hence  the  object  of  the  stiitute,  as  expressed  in  the  title,  was:  "To 
provide  the  supply  of  water  to  the  city  of  New  Orleans  by  the  New  Or- 
leans Waterworks  Company,  in  cases  of  municipal  taxation  of  said 
company  j  to  authorize  provision  to  be  made  for  the  payment  of  water 
supplied  and  to  be  supplied ;  to  provide  for  obtaining  a  supply  of  clear 
or  filtered  water  by  the  New  Orleans  Waterworks,  and  to  enable  the 
city  of  New  Orleans  to  contract  for  the  same  ;  to  regulate  the  payment 
of  tiixes  imposed  on  said  company  contrary  to  the  exemption  given  in  its 
charter,  and  to  put  into  effect  section  11  ot  act  33  of  acts  of  1877,  E. 
S.,  in  instances  of  refusing,  or  contrary  to,  the  exemption  therein." 

An  examination  of  the  provisions  contained  in  the  body  of  the  act 
must  sjitisfy  the  legal  mind  that  they  each  and  all  tend  directly  and  ex- 
clusively to  the  primary  object  as  foreshadowed  in  the  title  of  the 
statute,  which  is  practically  to  restore  the  "  perfect  equity"  between  tlie 
parties,  which  had  been  disturbed  by  the  city's  attack  on  the  contract 
made  by  the  Legislature  for  the  parties  in  the  act  of  1877,  and  by  the 
judgment  of  this  court  rendered  in  that  case. 

The  act  does  not  purport  to  amend  or  modify  the  charter  of  the  Water- 
works Company,  or  to  provide  for,  or  confer  any  advantage  in  favor  of 
the  company.  The  latter's  power  to  enter  into  a  contract  with  the  city 
of  New  Orleans  or  any  other  jierson  for  water-supply  derives  from  its 
charter,  and  it  did  not  need  any  enal)ling  legislation  to  that  end.  But 
it  was  considered  that  the  city  was  in  need  of  legislative  permission  or 
authority  to  mend  tlie  breach  whidi  she  had  made  or  procured  to  be 
niside  in  the  original  contract,  hence  the  authority  is  therein  given.  But 
tlie  mandate  was  not  compulsory  j  it  was  simply  optional  and  per- 
missive. 

Under  its  authority  the  city  was  at  full  liberty  to  return  to  the  original 
contract,  by  ceasing  to  exact  municipal  taxes  from  the  company,  or  to 
do  what  is  suggested  by  plaintiffs  themselves,  who  say : 

**  All  that  the  city  had  to  do  to  make  the  equity  perfect,  was  to  pass 
an  ordinance  directing  the  Treasurer  annually  to  receive  the  water  biU 
of  the  Wiiter works  in  payment  of  its  tax  bill." 

And  she  was  also  given  the  option,  in  case  she  chose  to  enforce  pay- 
ment of  her  taxes,  to  obtain  her  wat<;r  supply  by  paying  therefor  in 
another  mode. 
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Ill  passing  onLiuance  No.  lK)i>,  the  city  elected  to  adopt  the  la«t  men- 
tioned option,  and  the  contract,  which  she  now  seeks  to  rescind,  wiis 
the  result. 

The  foregoing  analysis  of  the  object  and  provisions  of  act  56  is  of 
itself  an  answer  to  all  the  objections  urged  against  it  on  constitutional 
grounds. 

As  it  is  shown  to  embnice  but  one  object,  it  does  not  violate  article  W 
of  the  constitution,  as  charged  by  plaintiffs. 

As  it  gives  an  option  to  the  City  of  New  Orleans  to  abide  by  the 
original  contract  for  its  water  supply,  or  otherwise  to  provide  for  the 
payment  thereof,  it  is  not  in  conflict  with  Article  45,  which  forbids  the 
General  Assembly  '^  to  authorize  any  parish  or  municipal  authority  to 
grant  any  ertra  compensation  fee  or  allowance  to  any  public  officer,  ser- 
vant or  contractor."  •  ♦  •     (Italics  are  mine.) 

Nor  does  it  violate  paragraph  13,  of  Article  46,  which  prohibits  tlie 
General  Assembly  from  passing  any  local  or  special  law.  •  •  "  C'reat- 
ing  corporations,  or  amending,  renewing,  extending  or  explaining  the 
charter  thereof;"  as  already  shown,  the  statute  does  not  purport  iu  the 
least  to  amend,  renew  or  explain  the  charter  of  the  Waterworks  Com- 
pany. Its  only  reference  to  the  charter  is  to  authorize,  or  almost  to 
invite,  the  city  to  abide  by  the  terms  of  its  contract  as  therein  stipulated. 
It  must  be  considered  as  a  local  or  special  law  concerning  a  corporation, 
but  as  New  Orleans  is  that  corporation,  the  prohibition  does  not  apply 
under  the  terms  of  the  proviso  contained  in  the  i>aragraph  which  says: 
"provided  this  shall  not  apply  to  the  corporation  of  the  City  of  New 
Orleans."  •  *  ♦  The  only  amendment  ever  made  to  the  charter  of 
the  defendant  company  as  such,  resulted  from  the  judgment  of  this  court, 
in  so  far  as  it  modified  the  provisions  of  Act  .*}3,  of  1877,  Section  11,  wliich 
was  the  contract  regulating  the  water  supply  to  the  city,  in  passing  Act 
56,  of  1884,  the  legislature  dealt  with  the  charter  as  it  found  it  then, 
altered  from  its  original  fonn,  and  its  avowed  object  was  to  authorize 
the  city,  at  its  option,  to  do  such  acts  as  were  necessary  to  restore  the 
stattts  quo  of  the  parties,  disturbed  as  above  set  forth.  The  interpreta- 
tion placed  on  the  statute  by  the  parties  to  the  contract  which  it  author- 
izes is  not  the  criterion  of  its  constitutionality.  To  test  the  constitution- 
ality of  a  law  by  the  mode  in  which  the  act  is  executed,  is  sun^ly  a  novel 
canon  of  construction  which  courts  will  be  slow  to  adopt. 

As  the  statute  does  not  propose  to  release  tlie  defendant  conipsmy 
"from  any  indebtedness,  liability  or  obligation  to  this  State,  or  to  any 
parish  or  municipal  corporation  therein,"  it  is  not  amenable  to  the 
charge  of  being  violative  of  Article  57,  of  the  constitution.    It  on  the 
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ooutrary  seekn  to  enforce  the  ol)li<;atioii  of  tlie  roinpaiiy  to  supply  tlie 
city  with  water  either  for  exemption  tVoni  taxation,  or  foradei|uate  com- 
I)en8ation  otlierwise  provided  for. 

It  is  finally  charged  that  the  statute  is  violative  of  Article  *^34  which 
rends : 

**  The  (leneral  Assembly  shall  ni)t  remit  the  forfeiture  of  the  charter 
of  any  corporation  now  existing,  nor  renew,  alter  or  amend  the  Hauie, 
nor  x)as8  aiiy  general  or  special  law  for  the  benetit  of  such  corporation, 
except  on  tlie  condition  that  such  corporation  shall  thereafter  hold  its 
charter  subject  to  the  provisions  of  this  constitution." 

As  the  statute  contains  no  reference  to  the  charter  of  the  Waterworks 
Company,  coupled  with  the  purpose  of  renewing,  altering  or  amending 
the  same,  it  is  very  clear  that  the  company  is  not  in  a  condition  to  Im» 
affected  by  any  of  the  terms  of  the  article. 

I  therefore  conclude  that  the  statute  under  discussion  is  constitutional, 
just  and  proper,  and  that  under  its  provisions  the  city  had  ample  au- 
thority to  enter  into  a  contract  with  the  defendant  company  for  its 
water  supply.    • 

Having  reached  that  conclusion,  the  court  is  powerless  to  control  the 
city  as  to  the  details  of  the  contract.     * 

This  proposition  is  fully  sustained  by  the  reasons,  and  by  tlie  author- 
ities coutiiined  in  the  opiiiion  prepared  by  Mr.  Jnstice  McEnery. 

The  price  for  waiter  supply  agreed  upon  nniy  be  excessive,  but  the 
contract  is  not  attacked  as  fraudulent  or  inspired  by  corrupt  motives, 
and  it  is  not  in  fairness  amenable  to  the  charge  of  being  a  donation,  or 
to  the  charge  of  being  over  two  millions  of  dollars  for  water  supplied  in 
forty-three  years  inst-t^ad  of  what  it  should  reasonably  have  been. 

It  is  in  proof  that  the  average  amount  of  taxes  paid  annually  to  the 
city  by  the  company  is  .«21,<HM),  and  that  she  rec<'ives  an  annual  average, 
as  dividends  for  her  stock  in  the  company,  about  .*14,0(H)— footing  up 
her  receipts  from  that  sour<*e  at  $S.'5,()00  annually.  Deducting  that  sum 
from  the  cost  of  water  under  the  contract,  '^()H,'iM),  it  ajipears  that  the 
disbursements  of  the  city  for  her  water  supply  would  be  J?.'J.*),84()  each 
year,  a  sum  much  less  than  the  value  of  a  year's  water  supply  as  found 
by  the  district  judge  in  the  suit  of  the  36th  Annual.  It  also  appears 
that  under  the  present  contract  the  water  supply  of  the  city  would  cost 
annually  more  than  $5(),(KK)  less  than  is  shown  by  the  record  to  have 
<*08t  her  when  she  owned  and  operated  the  works  herself. 

Tlie  contract  is  tlu'refore  not  fraudulent  or  outrageously  4>ner(ms  and 
unreasonable  so  as  to  warrant  judicial  interference  with  its  continued 
existence  en-  executi<m. 

I  therefore  ccmcur  in  the  decree  herein  made  and  to  be  rendered. 
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Dissenting  Opinion. 

Bkkmudez,  C.  J.  This  suit  is  brought  by  citizens  and  taxi^ayers  for 
tlie  avowed  purpose  of  preventing  an  increase  of  the  burden  of  taxa- 
tion, by  an  unautlioiized  and  illegal  disbursement  of  a  fabulous  sum  of 
money  by  the  city  of  New  Orleans,  in  favor  of  the  Waterworks  Com- 
pany. 

They  claim  that,  in  a  controversy  between  those  two  corporations,  in 
which  each  had  a  demand  against  the  other,  the  city  claiming  taxes  from 
the  company,  and  the  company  claiming  the  value  of  wat«r  supplied  to 
the  city,  for  the  year  1881,  this  court  interpreted  the  contract  between 
them,  under  act  33  of  1877,  and  declared  that  the  company  had  no  right 
to  recover  from  the  city,  in  any  year,  any  sum  for  the  water  supply 
which  it  was  bound  to  furnish,  greater  than  the  amount  of  city  taxes  for 
that  year;  and  they  complain  that,  in  derogation  of  the  judgment  thus 
rendered,  an  act,  No.  56  of  1884,  was  passed  by  the  Legislature,  under 
which  a  contract  was  entered  into  by  the  city  of  New  Orleans  and  the 
Waterworks  Company,  the  effect  of  which  would  be  to  have  the  city  of 
New  Orleans  to  pay  to  the  company,  as  the  value  of  the  water  furnished, 
an  enoimous  amount,  over  and  above  that  which,  under  the  legislative 
contract  of  1877,  as  interprettMl  by  this  court,  it  would  have  otherwise 
to  pay. 

They  charge  that  the  act  of  the  Legislatui'e  is  unconstitutional,  and 
that  the  contract  under  it  is  illegal  and  void;  and  that,  in  the  absence  of 
such  act,  the  city  would  be  powerless  to  enter  into  such  an  agreement. 

The  defence  set  up,  naturally,  is  the  constitutionality  of  the  act, 
and  the  validity  of  the  contract  under  it  or  without  it. 

The  city  of  New  Orleans  is  a  party  to  these  proceedings. 

There  is  no  plea  of  res  judicata  filed,  to  operate  as  such  in  this  suit. 
The  plaintiffs  and  the  city  claim  simply,  that  the  judgment  in  question 
could  not  be  annulled,  abandoned  and  disregarded,  so  as  to  justify  the 
act  and  contract  attacked. 

In  the  suit  mentioned,  the  city  claimed  taxes  as  due  for  1881.  The 
defence  was  that,  under  the  terms  of  its  charter,  in  consideration  of  its 
supplying  the  city  with  water,  all  the  property  of  the  company  which 
would  otherwise  be  liable  to  taxation,  had  been  exe^npt^d  formally  from 
municipal  taxation,  the  condition  having  been  fulfilled;  but  that  if 
the  exempti(m  was  unconstitutional,  the  contract  was  broken,  lacked 
consideration,  and  became  null,  and  that,  if  the  city  has  the  right  to  de- 
mand her  tjixes,  the  company  is  entitled  to  exact  payment  of  the  value 
of  the  water  it  furnished  the  city. 
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After  a  conftidemtiou  of  tlie  facts  and  of  the  law  having  a  bearing  on 
the  controversy,  tlie  court  in  a  inmu  and  unanimous  opinion  which  re- 
mained undisturbed,  notwithstanding  an  application  for  a  rehearing, 
reached  the  conclusion,  for  the  reasons  assigned,  that  the  city  could 
recover  her  t-axes,  and  the  company  the  value  of  the  watc^r  supplied, 
provided  it  did  not  exceed  the  amount  of  the  taxes. 

It  is  not  essential  for  tlie  purpose  of  the  present  controversy,  to  con- 
sider the  language  used  in  both  opinions,  as,  whatever  it  lie,  it  is  binding 
on  the  parties,  only  so  far  as  it  may  conduce  to  the  justification  of  the 
judgment  rendered,  and  is  not  absolutely  exclusive  of  other  determin- 
ing motives  tending  in  the  same  direction. 

A  review  of  the  whole  matter  irresistibly  impressi*s  the  mind  that  the 
judgment  rendered  is  made  to  rest  on  the  consideration,  plausible,  just, 
lionest  and  proper,  that  in  the  legislative  intent,  the  price  or  value  of 
the  water  furnished  was  to  fluctuate  according  to  circumstances,  but  so 
as  never  to  exceed  the  amount  of  the  taxes  which  might  become  due  on 
the  property  of  the  company  for  any  subsequent  year  whatever. 

That  judgment  scuttled  forever  the  question  of  the  respective  liability 
of  b«)tli  corporation 8;  the  one  for  the  water  supplied,  the  other  for  the 
taxes  demandable.  Its  eft'ect,  as  is  that  of  all  judgments,  was  to  close 
the  door,  for  all  time,  to  those  litigants,  on  the  subject  of  such  reci- 
procal liability,  the  one  to  the  other. 

The  moment  that  judgment  was  rendered  it  became  the  property  of 
each  party  who  then  acquired  the  right  of  using  it  as  an  eftectual  shield 
for  protection  against  any  demand  for  more  than  it  allowed  to  each 
party. 

It  was  not  a  judgment  intended  merely  to  scuttle  the  question  of 
amounts  due  for  1881,  for  taxes  and  water  supply,  but  one  designed  to 
establish  firmly,  for  the  future,  during  the  term  of  existence  of  the  com- 
pany, that,  ill  no  case,  would  it  ever  claim  from  the  city  for  water  sup- 
ply any  amount  in  excess  of  that  which  the  city  would  have  the  right  to 
demand  for  taxes  due  her. 

The  title  of  ownership  which  vested  to  that  judgment  in  the  two  cor- 
porations, was  one  which  could  not  be  divested,  unless  by  a  mutual 
legal  consent  J  but,  as  such  consent  was  a  legal  impossibility,  it  follows 
that  the  judgment  which  was  thus  rendered  Jias  never  ceased  t4)  have  jts 
binding  force  and  effect,  and  that  it  is  fatally  destructive*  of  both  the  act 
of  1884  and  ot  the  contract  under  it. 

It  is  a  recognized  principle  that,  although  parties  nuiy  renounce  tlie 
benefit  of  the  siuthority  of  the  thing  adjudged,  the  court*i  have  the  pre- 
rogative, when  sucli  renunciation  has  taken  place,  and  after  asceitaining 
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that  the  judgment  abandoned  would  be  conclusive  of  tlie  new  litigation 
before  them,  to  refuse  to  try  tlie  issue  de  novo. 

Tnterest  relpuhlkw^  ut  sit  finis  litium. 

It  is  perfectly  true  that  the  city  of  New  Orleans  is  a  State  functionary, 
created  by  the  sovereign,  vested  with  necessary  inherent  and  other  ex- 
pressly delegated  rights,  powers  and  fa<'ultie8,  but  it  does  not  follow 
that,  on  that  account,  the  sovereign  can  divest  her  of  her  property,  ap- 
propriate it  to  his  own  use,  or  give  it  away,  or  impair  the  obligations  of 
contract*  in  her  favor. 

From  that  standpoint,  the  Legislature  was  incompetent  to  deprive  the 
city  of  her  right  of  ownership  to  tlie  judgment  rendered  in  her  favor, 
whereby  she  was  to  be  relieved  from  all  amount  exceeding  the  taxes  due 
her  by  the  Waterworks  Company,  and  which  she  might  have  had  to 
pay,  had  not  the  judgment  expounding  the  contract  been  rendered. 

Surely,  if  the  city  could  not,  with  legislative  sanction,  enter  validly 
into  the  contract  assailed,  it  was  ulh-a  vires  for  her  to  do  so,  praprio 
motit,  under  the  circumstances  of  this  case,  for  the  plain  reason  that  she 
wjis  thereby  abdicating  arbitrarily  advantageous  privileges  and  rights, 
belonging  to  the  public,  over  which  she  had  no  control,  replacing  them 
by  clearl}'  ruinous  and  crushing  ol)ligations. 

Those  considerations  suffice  in  my  opinion  to  affirm  the  finding  of  the 
lower  court  refusing  to  apply,  or  enforce  the  act  attacked,  and  avoiding 
the  conti-act  leveled  against. 


DissENTixf;  Opinion. 

Fenner,  J.  This  is  a  suit  by  taxpayers  to  procure  the  judicial  annrul- 
meut  of  a  contract  passed  between  the  authorities  of  the  city  of  New 
Orleans  and  the  New  Orleans  Waterworks  Company,  by  which  the  city 
was  obligated  to  pay  $68,340  per  annum  for  her  water  supply  for  public 
purposes,  during  the  period  of  forty- three  years  from  the  date  of  the 
contract. 

The  grounds  of  nullity  alleged  are  that  the  contract  was  fraudulent, 
ultra  vires  and  null,  as  involving  a  practical  donation  in  disguise  to  the 
company,  by  payment  to  it  of  $68,340  per  annum  for  a  water  supply 
Avhich,  under  its  charter  contract,  the  company  was  legally  bound  to 
furnish  for  a  sum  not  exceeding  the  annual  taxes  levied  on  it  by  the  city. 
When  this  suit  was  brought,  the  city,  being  then  represented  by  the 
same  authorities  which  passed  the  contract,  joined  the  defendants;  but 
the  personel  of  the  city  administration  having  subsequently  changed, 
the  city  now  joins  the  plaintiflPs  in  invoking  the  nullity  of  the  contract. 
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Tlie  New  Orleans  Waterworks  Company  was  incorporated  by  an  act 
of  the  General  Assembly  of  the  State,  No.  38  of  1877,  amendexl  before 
acceptance  by  Act  43  of  1878. 

,  The  charter  conferred  upon  the  corporation  extensive  privileges,  in- 
cluding the  exclusive  privilege,  or  monopoly,  of  supplying  the  city  of 
New  Orleans  and  its  inhabitiints  with  water,  by  means  of  pipes  and 
conduits,  for  the  term  of  fifty  years  from  the  passage  of  the  act. 

The  11th  section  of  the  charter  (as  amended)  is  as  follows : 

"  That  the  city  of  New  Orleans  shall  be  allowed  to  use  water  from  the 
pipes  and  plugs  of  said  company  now  laid,  or  hereafter  to  be  laid,  free 
of  any  charge,  for  the  extinguishment  of  fires,  cleansing  the  streets,  and 
for  the  use  of  all  public  buildings,  public  markets  and  charitable  insti- 
tutions }  and  that  the  said  company  shall  place,  free  of  any  charge 
whatever,  two  hydrants  of  the  most  improved  construction,  in  front  of 
each  square  where  a  main  pipe  shall  be  laid,  at  a  suitable  distance  from 
each  other,  from  which  a  sufiicient  quantity  of  water  may  be  conve- 
niently drawn  for  tlie  extinguishment  of  fires,  for  watering  the  streets 
and  cleansing  the  gutters,  and  for  any  other  public  purpose ;  that  on  the 
squares  which  do  not  front  the  river,  the  hydrants  shall  be  placed  on 
opposite  sides  of  the  streets,  at  an  equal  distance  from  each  other  and 
the  corners.  It  shall  be  the  duty  of  said  company,  whenever  main 
pipes  shall  be  laid,  to  supply  water  for  all  purposes  herein  mentioned  at 
all  times  during  the  continuance  of  this  charter}  and  in  consideration 
thereof  the  franchises  and  property  of  said  New  Orleans  Waterworks 
Company,  used  in  accordance  w^ith  this  act,  shall  be  exempt  from  taxa- 
tion, municipal  and  parochial.^' 

The  act  was  duly  accepted  by  tbe  city  and  by  the  Waterworks  Com- 
pany, and  was  executed  witliout  complaint  or  question  for  several  years. 

Under  the  State  constitution  of  1868,  in  force  at  the  date  of  the  char- 
ter, it  was  repeatedly  held  by  this  court  that  the  legislative  department 
could  not  validly  exempt  any  property  from  taxation,  either  by  commu- 
tation or  in  any  other  manner,  unless  the  property  was  "  actually  used 
for  church,  school  or  charitable  purposes."  28  Ann.  756;  31  Ann.  440, 
827 ;  27  Ann.  376,  646,  648  j  28  Ann.  498,  512 ;  31  Ann.  292,  637,  519. 

Availing  themselves  of  these  adjudications,  the  city  authorities  then 
in  power  undertook,  in  1881,  to  levy  taxes  on  the  property  of  the  Water- 
works Company,  and  brought  suit  to  collect  said  taxes  amounting  to  the 
sum  of  $11,484  87.  In  that  suit  the  Waterworks  Company  answered, 
pleading  the  statutory  exemption  as  a  bar  to  the  city^s  action,  averring 
that  the  exemption  was  the  sole  consideration  of  its  obligation  to  fur- 
nish free  water  to  the  city ;  and  that,  if  the  exemption  was  denied,  it 
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was  entitled  to  recover  from  tlie  city  the  value  of  tlie  water  supplied 
during  the  year,  viz  :  the  ftuni  of  $40,000,  for  which  it  praj'ed  judgement 
in  reconvention. 

In  the  court  of  first  instance,  there  was  judgment  in  favor  of  tlie  city 
for  the  tax,  and  in  favor  of  the  Waterworks  Company  for  the  whole 
amount  of  its  recouventioual  demand. 

The  case  was  then  appealed  to  this,  and  our  decision  therein  is  reported 
in  36th  Ann.  432. 

There  was  and  could  be  no  doubt  as  to  the  nullity  of  the  legislative 
exemption  from  taxation.  As  to  that  even  the  dissenting  judge  declared 
that  there  could  be  "  but  one  opinion."  It  had,  indeed,  been  placed 
beyond  controversy  under  the  doctrine  of  aUire  decims. 

The  fight  was  on  the  question  of  the  effect  of  that  nullity  upon  the 
obligati(m  of  the  defendant  to  furnish  free  water. 

To  place  l)eyond  dispute  the  nature  of  the  question  involved,  and  the 
sharpiioss  and  clearness  with  which  it  wjus  presented,  it  is  well  to  quote 
from  the  opinions  in  the  case.  In  the  leading  opinion  it  is  said :  '*  The 
position  of  the  defendant  is  that  the  exemption  from  taxation  was  the 
sole  consideration  of  defendant's  obligation  to  furnish  the  city  with  free 
watcT,  and  that  when  the  city  elected  to  claim  its  taxes,  it  released  the 
defendant  from  its  entire  obligation  t4)  furnish  free  water,  and  became 
bound  to  pay  for  all  the  water  used,  even  though  exceeding,  as  it  does, 
three-fold  the  taxes." 

Another  opinion  was  rendered  on  an  application  for  rehearinj^,  in 
which  it  was  sjiid  :  "  The  argument  resolves  itm?lf  into  the  single  propo- 
sition, i.  e.,  that  the  11th  section  of  the  act  distinctly  and  in  terms  de- 
clares the  water  supply  to  ho  the  consideration  of  the  exemption  from 
taxation,  which  declaration  the  court  can  neither  enlarge,  restrict,  nor 
otherwise  alter,  and  the  inevitable  consc»quence  is  that  the  exemption 
having  Injcome  inoperative,  there  can  no  longer  be  a  free  water  supply 
of  any  quantity  whatever."  Tliis  was  the  proposition  discussed  and 
overruled. 

On  the  application  for  rehearing  a  dissenting  opinion  was  read,  in 
which  it  was  said  :  "  There  is,  and  can  be,  but  one  opinion  .as  to  the  nullity 
of  the  exemption  from  taxation  *  •  ;  but  the  very  reasoning  which 
leads  to  that  c<mclu8ion  should,  in  my  opinion,  caiTy  with  it  a  declara- 
tion a  comx)lete  nullity  of  the  contract  of  which  the  tax  exemption  was 
one  of  the  considerations,  unless  in  can  be  nimle  to  appear  that  the  act 
contemplates  or  provides  for  other  and  distinct  considerations  for  the 
stipulated  free;  supply  of  water."  The  learned  judge,  after  further  dis- 
cussion, wiys:  "The  (11th)  section  must  have  been  intended  to  and  did, 
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beyond  doubt,  create  a  complete  and  independent  contract  between  the 
city  and  the  company.  The  contract  as  thns  sliaped  and  created,  has 
reference  to  no  other  portion  of  the  act,  wluch  is  complete  as  an  act 
without  the  contract  contained  in  the  section — ^as  complete  as  the  con- 
tract itself  stands  without  reference  to  any  or  to  all  of  the  provisions  of 
the  act.  Honre  follows,  in  my  opinion,  the  irresistible  conclusion  that 
the  consideration  furnished  by  one  of  the  parties,  having  failed,  the 
entire  contract  must  fall." 

These  quotations  suffice  to  show  the  question  directly  involved  in  that 
case,  that  it  was  a  necessary  and  the  main  question,  and  that  it  was  a 
question  propounded  by  the  Waterworks  Company  itself  as  the  basis 
of  its  reconventional  demand. 

Having  thus  exhibited  the  rem  decUlendam^  let  us  next  inquire  what 
were  the  res  deciaw. 

Abstaining  from  further  quotations,  a  reference  to  the  decisions  them- 
selves will  show,  beyond  doubt,  that  the  court  held  and  decided  as 
follows : 

Ist.  That  the  exeemption  of  the  Waterworks  from  taxation  was  un- 
constitutional . 

2nd.  That  this  exemption  was  not  the  sole  consideration  of  the  obli- 
gation to  furnish  fi*ee  water,  but  that  additional  considerations  existed 
in  all  the  valuable  privileges  conferred  by  the  act. 

3rd.  That  tlie  failure  of  the  stipulated  exemption  from  taxation  was, 
therefore,  only  a  partial  failure  of  the  consideration  for  the  water 
supply. 

4th.  That  the  extent  of  the  failure  of  the  considemtion  was  exactly 
the  amount  of  the  taxes  levied  by  the  city. 

5th.  That  the  city  could  not  be  held  to  pay  a  greoter  amount  for  her 
water  supply  for  the  year  than  the  amount  of  the  taxes  collected  from 
the  Waterworks  in  that  year. 

6th.  (On  rehearing.)  That  all  the  privileges  granted  by  the  charter, 
including  the  exemption  from  taxation,  being  considerations  on  one  side 
for  the  free  water  supply  on  the  other,  and  only  a  part  of  one  consider- 
ation being  withdrawn,  equity  required  that  only  an  exact  equivalent 
sliould  be  withdrawn  on  the  other.  • 

Hence,  while  giving  the  city  judgment  for  lipv  taxes,  we  at  the  same 
time  gave  judgment  in  favor  of  the  company  against  the  city  for  pre- 
cisely the  same  amount  in  payment  for  water,  saying,  ♦'  it  would  be 
perfect  equity  that  the  one  judgment  should  compensate  the  other,  but 
the  law  interposes  and  declares  taxes  not  compensable." 
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Every  proposition  above  stated  was  necessarily  involved  in  the  issnes 
between  the  parties,  and  the  decision  thereof  conld  not  have  been 
reached  without  considering  and  determining  tlieni. 

A  construction  of  this  decision,  whicli  confines  attention  to  the  par- 
ticular claims  and  counter-claims  then  involved,  and  ignores  the  con- 
struction of  the  contract  tlien  authoritatively  made,  is  narrow  and  un- 
w«arranted;  and,  under  the  plain  terms  of  the  decision,  it  is  extraor- 
dinary that  any  one  should  claim  that  it  annulled  and  wiped  out  the 
entire  section  11,  which  was  the  very  thing  claimed  by  the  company, 
and  expressly  denied  by  the  court. 

It  is  impossible  to  formulate  any  expression  of  the  doctrine  of  estoppel 
by  res  judicata  sustained  by  any  judicial  or  doctrinal  authority,  which 
would  not  forever  bar  the  city  of  New  Orleans,  the  New  Orleans  Water- 
works Company,  and  their  privies,  from  questioning  the  conclusiveness 
of  this  decision  and  from  ever  again  agitating  the  questions  therein  de- 
cided. 

All  systems  of  law  and  all  judges  and  jurist*  are  unanimous  in  the 
firm  maintenance  of  this  estoppel  as  essential  to  any  reasonable  or  con- 
sistent administration  of  justice. 

It  was  formulated  in  the  Digest  of  Justinian,  where  it  is  written,  AV* 
adjudicata  pro  veritate  accijniury  and  again,  Exceptionem  res  judicnt<€  oh- 
stare  qnoties  eadem  quwstio  inter  easdem  persanas  revocatur. 

It  was  imbedded  in  the  common  law  of  England  and  has  been  sacredly 
respected  by  this  court  as  well  as  by  the  Supreme  Court-s  of  the  Unit^ed 
Stat.es  and  of  the  other  St-ates. 

The  estoppel  of  res  Judicata  operates  in  two  ways:  1st.  If  the  second 
suit  is  based  on  the  same  cause  of  action,  is  between  the  same  parties, 
and  is  for  the  same  object  or  thing,  then  the  first  judgment  is  a  conclu- 
sive bar  t^  the  whole  suit.  2nd.  But  where  the  res  or  thing  claimed  is 
different,  the  cause  of  action  and  parties  being  the  same,  the  first  judg- 
ment is  not  a  bar  to  the  suit,  but,  none  the  less,  it  operates  as  a  con- 
clusive estopp<4  as  to  all  questions  of  law  and  fact  w-hich  were  necesjirily 
involved  and  determined  in  the  former  controversy. 

From  a  mass  of  authorities  sustaining  the  latter  principle,  the  follow- 
ing may  be  referred  to:  Aurora  City  vs.  West,  7  Wall.  96;  Cromwell 
vs.  County  of  Sac,  94  U.  S.  353;  Doty  vs.  Brown,  4  Comstock  71 ;  Out- 
ram  vs.  Morewood,  Ji  P]ast.  346;  Burt  vs.  Sternburg,  4  Cowen,  559;  Bon- 
chard  vs.  Dias,  :^  Denio,  243;  Gardner  vs.  Biickbee,  3  Cowen,  120: 
Lumber  Co.  vs.  Buchtel.  101  U.  S.  638;  (iould  vs.  Railroad  Co.,  91  U.  S. 
52();  Beloit  vs.  Morgan,  7  Wall.  623;  Merriam  vs.  Whitt^niore,  5  Gray, 
317;    Norton  vs.   Huxley,  13  Gray,  290;   Burlen  vs.  Shannon,  99  Ma«8. 
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203;  Tarns  VS.  Lewis,  42  Peiiu.  St.  402  j  Chamberlain  vs.  Gaillard,  26 
Ala.  504;  Perkins  vs.  Walker,  19  Vt.  144;  Hayes  vs.  Gndykunst,  11 
Penn.  St.  221 ;  Peterson  vs.  Lotbrop,  34  Penn.  St.  223 ;  Jackson  vs. 
Lodge,  36  Cal.  28 ;  Danalier  vs.  Prentiss,  22  Wis.  311 ;  Barrs  vs.  Jack- 
son, 1  Yonnge  and  Col.  C.  C.  585  ;  Canjolle  vs.  Ferris,  13  Wall.  469. 

The  estoppel  applies,  whether  the  issue  was  one  of  law  or  of  fact. 
Bouchard  vs.  Dias,  3  Denio,  243;  Ferrer's  Case,  6  Coke,  7  Ann.;  Aurora 
City  vs.  West,  7  Wall.  84, 

The  rule  of  the  civil  law  is  the  same.  Th^venin  et  al.  vs.  Dufour  et 
al.,  Sirey  31,  p.  41 ;  St.  Leonnard  et  al.  vs.  Bal  J.  du  P.,  1843,  vol.  2,  p.  247; 
(41eize  vs.  Heritiers  Gleize,  J.  du  P.,  1859,  p.  514;  Cass,  13  f6 v.  1860 
(Giudicelli),  Sirey,  vol.  60,  1,  545 ;  Cass,  26  aoilt,  1873  (Commune  de 
('haucevigney)^  Sirey,  vol.  74,  1,  294. 

After  discussing  all  the  authorities,  the  compilers  of  Smith's  leading 
cases  announce  the  rule  as  follows :  '^It  results  from  tlie  authorities  that 
an  ai^udication  by  a  competent  court  is  conclusive,  not  only  in  the  pro- 
ceedings in  which  it  is  announced,  but  in  every  other  where  the  right  or 
title  is  the  same,  although  the  cause  of  action  (meaning,  of  course,  the 
res)  is  different.    2nd  Smith's  Lead.  C.  943. 

Lord  Ken  yon  laid  down  the  rule  as  follows :  '^  If  an  action  be  brought, 
and  the  merits  of  a  question  be  discussed  bewteen  the  parties,  and  a  final 
judgment,  be  obtained,  the  parties  are  concluded  and  cannot  canvass 
the  same  question  again  in  another  action,  although,  perhaps,  some  ob- 
jection might  have  been  urged  upon  the  first  trial,  which  could  have  led 
to  a  different  jutlgment."    Greathead  vs.  Bromley,  7  T.  R.  456. 

Mr.  Bigelow  makes  the  following  statement  of  the  rule:  ^^  A  point 
once  abjudicated  by  a  court  of  competent  jurisdiction  may  be  relied  on 
as  an  estoppel  in  any  subsequent  collateral  suit  in  the  same  or  any 
any  other  court,  when  either  party,  or  the  privies  of  either,  allege  any- 
thing inconsistent  with  it,  and  this,  too,  whether  the  subsequent  suit  be 
on  the  same  or  another  cause  of  action."    Bigelow  on  Est.  p.  45. 

The  foregoing  was  very  recently  quoted  and  approved  by  this  court. 
Adams  vs.  Board,  39  Ann.  693. 

Mr.  Wells,  in  his  work  on  res  adjudicata,  after  an  exhaustive  dis- 
cussion of  authority,  says :  "  By  the  overwhelming  weight  of  author- 
ity, the  rule  is,  that  while  the  issue  must  be  precisely  the  same,  yet  the 
object,  subject  and  causes  of  action  do  not  require  to  be  identical ;  so 
that  if  the  precise  issue  of  the  former  suit,  necessary  to  the  determina- 
tion of  the  controversy  therein,  be  again  brought  between  the  parties 
in  the  latt4»r  action,  even  though  collaterally,  yet  relevantly  and  mate- 
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rially,  the  former  decision  .must  conclude  the  matter  from  further  dis- 
pute."   Wells'  Res.  Ad.  sec.  304, 

The  Supreme  Court  of  the  United  States  sustains  the  same  doctrine, 
saying:  ''The  parties  were  identical  and  the  title  involved  was  the 
the  same.  *  *  The  court  had  full  jurisdiction  over  the  parties  and 
the  subject.  Under  such  circumstances  a  judgment  is  conclusive,  not  only 
as  the  res  of  that  case,  but  as  to  all  further  litigation  between  the  Bame 
parties  touching  the  same  subject  matter,  though  the  res  itself  may  W 
diflferent."    Beloit  vs.  Morgan,  7  Wall.  622. 

We  upheld  the  same  doctrine  very  emphatically  in  Heroman  vs.  In- 
stitute, 34  Ann,  815,  saying :  ''The  estoppel  extends  to  every  material 
allegation  or  statement,  which,  having  been  made  on  one  side,  denied  on 
the  other,  was  at  issue  in  the  cause  and  determined  tlierein.'^ 

Further  quotations  from  authorities  are  needless,  and  those  made 
were  perhaps  superfluous. 

They  place  it  beyond  dispute,  that  the  decision  in  the  36th  Ann.  csux 
forever  concluded  and  estopped  the  parties  thereto  from  again  agitating 
the  question  therein  determined  in  any  subsequent  action.  In  any  sub- 
sequent suit  by  the  city  for  the  taxes  of  succeding  years,  the  Water- 
works  would  have  been  estopped  to  set  up  the  exemption  of  its  charter. 
In  any  subsequent  suit  by  the  Waterworks  Company  for  the  value  of 
water  furnished,  it  would  have  been  estopped  from  claiming  more  than 
the  amount  of  the  taxes  levied  during  the  year  in  which  the  water  was 
supplied,  and  the  city  would  have  been  legally  estopped  to  deny  that 
she  owed  the  value  of  the  amount  of  such  taxes. 

Thus  the  legal  status  of  the  rights  and  obligations  of  the  parties  under 
the  legislative  contract  embodied  in  the  charter  of  the  Waterworks 
Company  was  definitely  and  irrevocably  fixed.  The  city  was  irrefrag- 
ably  entitled  to  receive  annually  the  supply  of  water  stipulated  in  the 
act,  and  was  bound  to  pay  therefor  precisely  the  amount  of  taxes  levied 
by  it  on  the  property  of  the  company  during  the  same  year  j  and  not  a 
cent  more  could  be  claimed  by  the  company. 

A  great  part  of  the  majority  opinions  is  taken  up  with  arguments,  to 
show  that  the  plea  of  res  judicata  does  not  operate  as  a  bar  to  the  pres- 
ent suit.  I  do  not  understand  any  one  to  contend  that  it  so  operates. 
The  principle  of  res  judicata  is  invoked,  not  as  a  plea  in  bar  in  tJie  present 
action,  but  as  showing  that  the  decision  in  36  Ann.  \vould  have  operated 
as  res  judicata  in  any  subsequent  suit  between  the  parties  touching  the 
water  supply  and  taxes  for  any  subsequent  year,  arising  under  the  11th 
section  of  the  charter,  and  that  it,  therefore,  settled  irrevocably  the 
rights  and  obligations  of  the  parties  under  the  charter.     This  I  under- 
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stand  to  be  conceded,  at  least  in  the  opinion  of  Mr.  Justice  Poche.  And 
this  being  so,  the  question  is  whether  the  radical  change  in  those  rights 
and  obigations  operated  by  the  contract  assailed,  is  valid  and  witliin  the 
power  confided  to  the  officers  of  the  city  government. 

Let  US  now  turn  to  the  contract  assailed  in  the  instant  suit. 

In  September,  1884,  a  contract  was  entered  into  between  the  Mayor 
of  the  city  (acting  in  virtue  of  an  ordinance  passed  by  the  City  Council) 
and  the  New  Orleans  Waterworks  Company,  whereby,  as  a  considera- 
tion for  the  water  supply  therein  stipulated,  the  city  '^  engages  and 
contracts  to  pay  unto  said  company  annually  tlie  sum  of  sixty,  dollars 
for  each  and  every  fire-plug,  fire-hydrant  and  fire-well,  of  which  there 
are  now  1139,  and  which  number  shall  ever  be  the  least  measure  of  the 
annual  sum  to  be  paid  to  said  company  -,  and  to  pay  to  sfiid  company 
annually  sixty  dollars  for  every  additional  hydrant,  fire-well  or  fire-plug 
exceeding  said  sum  of  1139,  and  hereafter  attached  to  said  mains  or 
pipes.'^  Thus  it  appears  that  the  city  bound  itself  to  pay  for  its  water 
supply  tlie  least  sum  of  $68,340,  annually,  during  the  whole  remaining 
term  of  the  company's  charter,  or  for  about  forty-three  years. 

It  appears  that  the  taxes  paid  by  the  company  to  the  city  were,  in 
1885,  S20,619  37^  in  1886,  $22,093  59^  in  1887,  $20,113  60;  in  1888, 
$21,405  78.  Under  the  charter  of  the  company,  as  interpreted  by  the 
<*ourt,  these  sums  fixed  the  limits  of  the  city's  liability  for  the  water 
supply  for  the  respective  years  which  the  company  was  bound  to  fur- 
nish under  its  charter.  Nothing  indicates  that  the  taxes  will  ever  be 
greater,  unless  it  results  from  the  extension  of  the  Waterworks,  caused 
by  the  growth  and  expansion  of  the  city,  in  which  case  the  amount  to 
be  paid  by  the  city  for  tlie  necessary  additional  plugs  and  hydrants 
would  correspondingly  increase. 

Thus  we  find  that  while  the  city  was  legally  entitled  to  have  her  water 
supply  under  the  charter  for  a  price  of  about  $20,000  per  annum,  this 
contract  obliges  her  to  pay  a  minimum  price  of  $68,340  per  annum  for 
the  water  supply  stipulated  in  this  co'ntract,  being  a  difference  of  more 
than  $20,000  for  the  whole  term  of  the  contract. 

The  first  question  that  inevitably  arises  under  the  foregoing  statement 
is :  Wliat  is  the  difference  between  the  water  supply  required  by  the 
charter  and  that  stipidated  in  the  ordinance  and  contract? 

A  comparison  of  the  terms  of  the  charter  provisions  with  those  of  the 
ordinance  and  contract  shows  conclusively  that  there  is  no  substantial 
difference  in  the  obligations  imposed  on  the  company  by  the  respective 
instruments— certainly  none  that  could  serve  as  the  slightest  support  for 
the  enormous  excess  of  price. 
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The  evidence  shows,  with  equal  conclusiveness,  that  the  water  ac- 
tually supplied  since  the  date  of  the  contract  has  not  materially  differed, 
in  quantity  or  quality,  from  the  supply  prior  thereto. 

No  serious  attempt  is  made  to  show  any  adequate  or  even  approxi- 
mate additional  consideration  for  the  immensely  increased  price.  In- 
deed, the  preamble  of  the  ordinance  conclusively  shows  that  none  such 
was  contemplated  or  operated  as  an  inducement  to  the  contract.  The 
preamble  is  as  follows : 

"  Whereas,  the  city  of  New  Orleans  has  bc^en,  and  is,  and  will  be  un- 
able to  allow  the  New  Orleans  Waterworks  Company  the  fifty  years 
exemption  from  taxation,  being  tlie  consideration  for  a  free  supply  of 
water  contemplated  by  section  11  of  Act  33  of  the  acts  of  1877,  and  the 
courts  having  decided  that  the  exemption  from  municipal  taxation 
granted  in  said  act  is  not,  and  shall  not  be  enjoyed,  and  tlierefore,  as  m 
also  decided,  that  the  city  must  pay  for  the  water  supplied  by  said  company, 
and 

^'  Whereas,  it  is  best  to  arrange  for  a  fixed  annual  price  for  said  water 
supply,  rather  than  leave  the  city  liable  to  an  annual  demand,  the 
amount  of  which  cannot  be  known  in  advance,  and  from  which  the  city 
cannot  be  relieved,  but  it  is  specially  authorized  and  required  to  pro- 
vide for  the  payment  therefor,  and 

"  Whereas,  the  said  New  Orleans  Waterworks  Company  is  willing 
to  accept  terms,  arranging  for  a  sum  to  be  determined  in  advance  of 
each  year,  and  which  amount  can  be  readily  and  equitably  fixed,  accord- 
ing to  a  mode  adopted  in  other  cities,  by  reference  to  the  number  of  fire 
hydrants,  fire  plugs,  or  fire  wells,  now  numl>cring  eleven  hundred  and 
thirty-nine  (1139)  in  this  city,  therefore,"  etc. 

In  the  teeth  of  the  decision  of  this  court,  the  ordinance  rests  exclu 
sively  on  the  false  recital  that  the  city  was  bound  to  pay  the  full  value 
of  the  water  supply,  regardless  of  the  amount  of  taxes,  and  the  change 
in  the  terms  of  the  prior  contract  is  declared  to  be  simply  for  the  pur- 
pose of  establishing  a  better  mode  of  fixing  the  compensation. 

The  pretense  that  this  ordinance  was  intended  as  authorizing  a  new 
contract,  fixing  an  honest  additional  price  for  a  fair  additional  considera- 
tion, has  no  foundation  either  in  its  terms  or  in  the  evidence  in  this; 
case.  By  the  effect  of  this  contract,  the  Waterworks  Company  furnishes 
substantially  the  same  supply  of  water  which  it  was  bound  to  furnish 
under  the  terms  of  its  charter  j  it  enjoys  a  perfect  practical  exemption 
from  taxation,  because  the  city  is  bound  to  furnish  it,  in  advance,  with 
the  money  to  pay  the  taxes,  and,  in  addition,  the  company  receives  a 
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contribution  of  about  $2,000,000,  payable  in  annual  instalments  of  over 
$40,000  for  forty-three  years. 

If  this  is  not  a  disguised  donation,  what  shall  it  be  called,  unless  we 
choose  to  term  it  an  undisguised  donation  -,  for,  indeed,  the  garniture  of 
contract  in  which  it  is  quoted,  is  too  flimsy  and  transparent  to  serve  as 
a  disguise. 

It  is  vain  to  point  to  the  provisions  of  the  city  charter,  authorizing  the 
city  council  to  provide  itself  and  its  inhabitants  with  pure  and  whole- 
some water  and  to  make  contracts  for  such  purpose.  No  one  would  be 
bold  enough  to  contend  that  those  powers  cover  donations  of  the  money 
exacted  from  the  taxpayers. 

Equally  vain  is  it  to  appeal  to  tlie  disci'etiou  vested  in  the  political  au- 
thorities of  the  city  to  judge  as  to  the  advisability  of  contracts  and  the 
reasonableness  of  considerations. 

A  donation  placed  in  the  form  of  a  contract  cannot  find  protection 
under  any  degree  of  respect  due  to  such  pretended  discretion. 

But  it  is  said  that  this  contract  is  a  compromise  of  the  conflicting  rights 
claimed  respectively  by  tlie  city  and  the  company.  It  is  not,  and  it  does 
not  pretend  to  be  a  compromise.  There  were  no  conflicting  rights. 
The  rights  of  the  parties  had  been  finally  settled  by  the  decree  of  this 
court,  which  had  not  even  been  appealed  from,  and  which  nothing  shows 
the  company  intended  or  threatened  to  appeal  from.  The  appeal  taken 
sinc€  the  institution  of  this  suit  is  too  late  to  affect  the  status  of  the 
case. 

The  hist  appeal  of  the  company  is  to  Act  56  of  the  General  Assembly 
<if  1884,  passed  after  the  decision  rendered  by  this  court. 

That  act  is  ambiguous  in  its  terms  and  it  is  needless  to  discuss  its  pro. 
visions  and  its  phraseology. 

It  either  authorized  this  contract,  or  it  did  not.  If  it  did  not,  there  is 
an  end  of  its  pertinency. 

If  it  did,  it  clearly  violates  the  following  article  of  the  Constitution, 
viz:  Article  45,  which  declares :  '*  The  General  Assembly  shall  have  no 
power  to  grant,  or  authorize  an}'  parish  or  municipal  authority  to  grant 
any  extra  compensation,  fee  or  allowance  to  a  public  officer,  agent, 
servant  or  contractors''^  And  Article  57,  which  declares  that  "  the  Gen- 
eral Assembly  shall  have  no  power  to  release  or  extinguish,  or  to  au- 
thorize the  releasing  or  extinguishing,  in  whole  or  in  party  the  indebted- 
ness or  liability  of  any  corporation  or  individual  to  this  State,  or  to  any 
parish  or  municipal  corporation  thereof." 

The  applicability  of  these  two  articles  is  too  patent. to  need  comment. 

If,  under  its  charter,  as  interpreted  by  this  court,  the  Water  Works 
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Company  was  bound  to  furnish  the  water  annually  for  a  compensation 
not  exceeding  the .  amount  of  its  taxes,  how  could  the  Legislature 
authorize  the  city  to  pay  to  such  contractor  an  extra  compensation 
of  $45,000  per  annum  ?  And  if  such  was  the  "  liability"  of  the  Water 
Works  Company,  how  could  it  be  released  and  extinguished  by  substi- 
tuting therefor  a  different  and  vastly  less  onerous  liability  t 

Moreover,  if  the  act  has  this  effect,  it  is  clearly  an  amendment  of  the 
charter  of  the  company,  because  it  changes  the  whole  effect  and  opera- 
tion of  section  11  thereof  as  interpreted  by  this  court.  This  is  a  local 
and  a  special  law,  and  the  Constitution,  Article  46,  declares :  "  The 
(general  Assembly  shall  not  pass  any  local  or  special  law  creating 
corporations  or  ametidingf  renewing,  extending  or  explaining  the  charter 
thereof." 

If  an  act  of  the  Legislatui'e  which  has  the  effect  of  changing  and 
radically  diminishing  the  obligations  imposed  upon  a  corporation  by  its 
charter,  is  not,  practically,  an  amendment  or  alteration  of  the  charter, 
what  would  be  such  an  amendment  ? 

Finally,  Article  234  of  the  Constitution  declares :  **  The  Genei-al 
Assembly  shall  not  remit  the  forfeiture  of  the  charter  of  any  corporation 
now  existing,  or  renew,  alter  or  amend  the  same;  wor  pa*«  any  law 
for  the  henefit  of  said  corporation j  except  on  the  condition  that  said  corpora- 
tion shall  thereafter  hold  its  charter  subject  to  the  prot^isions  of  ths  Con- 
stitution."*^ 

The  provisions  last  referred  to  are  those  which  aim  at  monopolies  and 
subject  the  rights  of  corporations  absolutely  to  the  police  power  of 
the  State  to  be  controlled  thereby  whenever  deemed  to  infringe  the 
*' general  well-being  of  the  State." 

The  Water  Works  Company  has  never  accepted  this  act,  but  lias 
declined  to  accept  it.  It  has  contrived  to  obtiun  a  most  important  and 
radical  amendment  and  alteration  of  its  charter  rights  and  obligations, 
without  subjecting  itself  to  these  provisions  and  without  imperilling  it8 
monopoly. 

Having  never  had  the  slightest  ground  of  complaint  except  the  loss  of 
its  exemption  from  city  taxation,  it  has  secured  an  indemnity  for  this 
loss,  which  converts  it  into  an  enormous  gain,  because  the  city  not  only 
pays  to  it  in  advance  the  money  with  which  to  pay  its  taxes,  but  adds 
an  annual  gift  of  $45,000  per  annum  in  addition. 

Exemption  from  taxation  has  no  sentimental  value  —  no  prelum  affev- 
tionis  or  honons.  It  is  a  simple  relief  from  the  obligation  to  pay  a  certain 
amount  of  money.  If  the  city  had  made  provision  to  take  the  water 
bill  in  discharge  of  its  taxes,  or  if  it  had  appropriated  and  paid  to  the 
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company  the  amount  of  the  taxes,  with  which  to  pay  them,  the  charter 
right  of  the  company  would  have  stood  totu8,  teres  atque  roiundus,  with- 
out a  shiulow  of  infringement. 

I  Iiave  looked  at  this  case  from  every  point  of  view  and  confess  my 
inability  to  discover  any  consideration  of  justice,  equity  or  law  to  sup- 
port this  extraordinary  contract. 

I,  tlierefore,  dissent. 


No.  10,429. 

State  ex  kel.  Joseph  Raymond  vs.  Judge  of  Civil  District  Court 
FOR  the  Parish  of  Orleans  j  Division  B. 

In  the  exercise  of  ita  supervisory  jurisdiction  over  inferior  tribuaals,  the  Supreme  Court  trill 
not  issue  a  vMndamug.  to  compel  a  district  Judge  to  f^smt  a  prMminary  ii\|nnction  which 
he  has  decline<l,  in  a  suit  for  a  money  judgment,  when  the  case  does  not  fall  within  those 
mentioned  in  the  Code  of  Priictice,  in  which  the  judge  is  allowed  no  discretion  to  refuse, 
and  when  the  object  of  the  provi.sional  ii\junction  is,  not  to  maintain  the  plaintiff  in  i>oe- 
session,  but  to  oust  the  defendant  from,  and  restore  or  to  put  the  plaintiff  in  the  same, 
beforo  judgment  on  the  merits. 

A  PPLICATION  for  Mandamus. 
Joseph  MiiiUe  for  tlie  Relator. 


(41 
13 


F,  Mk'h'mard  for  the  Repondent. 


951 
1493 


I  41    951 
48  10151 


Tlie  opinion  of  the  Court  was  delivered  by 

Bermidez,  C'.  J.  The  relator  applies  for  a  mamUimus  to  compel  the 
district  judge  to  grant  him  an  injunction,  which  the  latter  has  declined 
to  allow. 

The  return  is  substantially  that,  under  the  showing  made,  the  peti- 
tioner does  not  come  within  the  purview  of  the  provisions  of  the  law 
Contained  in  the  Code  of  Practice,  by  which,  no  discretion  existing  in 
the  judge,  he  is  bound  to  allow  the  relief,  and  further,  that  the  aver- 
ments are  insufficient  and  do  not  justify  the  issuance  of  the  writ. 

The  pith  of  the  lengthy  petition  presented  to  the  district  judge,  and 
which  forms  part  of  that  for  a  mandamus  here,  is  simply  that,  for  cer- 
tain reasons,  the  petitioner  has  been  illegally  deprived  of  the  collections 
of  the  revenues  of  the  Second  Street  Market,  iu  the  city,  by  one  Bill- 
gery  and  his  heirs,  wiio  are  in  possession  of  the  market,  and  who  for 
many  years  have  been  and  are  collecting  the  revenues  thereof,  to  the 
injury  of  the  petitioner. 
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The  prayer  to  the  lower  court  was,  tliat  the  defendants  be  enjoined 
trom  furtlier  interfering  with  the  petitioner  in  the  management  of  the 
market,  or  tlie  collection  of  said  revenues,  and  from  misusing  their  pos- 
session of  tlie  same.     It  concludes  with  a  demand  for  $97,000. 

The  district  judge,  after  hearing  tlie  parties,  on  a  rule  ww?/,  refused  the 
writ. 

We  cannot  say  that  he  erred.  It  is  evident  that  the  suit  is  one  for 
money,  and  that  the  purpose  of  the  writ  sought  is  to  oust  the  defendants 
from  the  possession  of  the  market,  and  tlie  collection  of  the  revenues 
which  it  yields. 

The  case  does  not  come  as  one  of  those  in  which  the  judge  is  bound  to 
gi*ant  an  injunction,  but  it  ranks  clearly  among  those  in  which  the  writ 
may  or  not  issue,  as  he  may,  in  the  exercise  of  his  legal  discretion,  pri- 
marily determine. 

It  has  been  repeatedly  held  that,  although  a  pi*c*liininary  injunction 
may  issue  to  maintain  a  plaintiff  in  possession,  it  should  not  l>e  allowed 
to  oust  one  in  possession  of  property. 

Had  the  injunction  asked  been  allowed,  the  defendants  would  have 
been  turned  away  and  the  plaintiffs  restored,  or  put  in  possession  of  the 
market  and  enabled  to  collect  the  revenues  previous  to  final  judgment 
on  the  merits.  The  following  authorities  are  in  point:  N.  0.  &.  X.  E. 
R.  R.  Co.,  vs.  Miss.,  etc.,  R.  R.  Co.,  36  Ann.  561  ;  State  ex.  rel  Sigur 
vs.  Judge,  33  Ann.  133;  Torres  vs.  Faljoust,  lb.  5G0;  City  of  Xew 
Orleans  vs.  Great  Southern  Telephone  Co.,  37  Ann.  571.  See  also 
Healey  vs.  Allen,  38  Ann,  867. 

We  must  not  be  understood  as  at  all  trenching  upon  the  merits  of  the 
case,'  as,  it  may  be,  as  a  possibility,  that,  under  the  allegation  said  to  be 
made  for  the  first  time,  of  the  discovery  of  a  counter-letter  between  the 
relator  Raymond  and  Billgery,  the  plaintiff  may  obtain  the  relief  sought. 

We  only  hold  that  the  case  presented  to  the  district  judge  is  not  one 
of  those  in  which  he  was  bound  to  allow  the  preliminary  injunction 
asked,  and  that,  in  the  exercise  of  our  supervisory  jurisdiction  and  con- 
trol over  inferior  courts,  we  have  no  reason  to  order  him  to  do  that 
which  he  has  declined  doing. 

The  application  for  a  mandamus  is  therefore  refused  with  costs. 

Mr.  Justice  Fenner  recuses  himself. 


Xo.  10,431. 
Thk  State  of  Louisiana  vj<.  Haury  Lyon. 

An  appeal  made  returnable  by  fault  of  appellant,  at  a  diiferent  place  and  time  fnmi  tliat  re- 
quired by  law,  will  be  diqii^iai^ed. 
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PEAL  frolu  the  Nineteen tli  District  Court,  Parisli  of  St.  Mary. 
i    Allen,  J. 


Walter  IL   RotjerHy  Attorney  General,  jind  Walter  J.  *S'Mf//«;i,  District 
Attorney  for  tlie  State  Appellee. 

FoHter  tk  Mentz  for  Defendant  and  Ax>pellant. 


The  ox>inion  of  the  Court  was  delivered  by 

FEXXKit,  J.  The  motion  to  divsntiss  this  appeal  must  prevaiL 
The  reeord  shows  that  on  the  motion  of  counsel  for  the  defendant,  the 
appeal  was  made  returnable  to  this  court  at  New  Orleans,  which  motion 
and  order  were  made  on  September  t24th,  1889,  after  which  date  the  next 
ensuing  session  of  this  court  was  at  Shreveport,  to  which  the  law  required 
that  tlie  appeal  should  be  returned.  This  is  fatal  to  the  appeal.  Sec.  4, 
Act  at),  of  1878.  StaU»  vs.  Cloud,  40  Ann.  ()I8.  State  vs.  Jenkins,  3l» 
Ann.  HGii. 

It  is,  therefore,  ordered  that  the  appeal  herein  be  dismissed. 


No.  10,440. 
Statk  ex   ukl.  C.   E.  LkHlaxc  vs.  tiik  Ji  iMiK  OF  TiiK  Skcom)  Crrv 

Coi'KT  OF  THK  ClTV  OF  NkW  OkLKANS. 

A  jmliji'  of  u  City  Court  of  X\\v  i-ity  of  New  Oih^nnH  Iimh  fxi'liiMve  jiinHdiclioii  orer  aU 
HitiiiH  not  <'Xc«i'<liuK  twenty  livr  (IoIIhih,  excluHivt*  of  intt^reiit.  A  Miiit  by  u  i»oii,  who 
hOM  just  iirriv*-d  at  the  agn  of  niHJority,  agaiuMt  a  t<MiAiit  of  Iiin  proiM-rty,  which  wiim  loaafnl 
U»  him  by  hii*  father,  during;  tin*  tfiiu  of  bin  niiiiority.  for  the  tithi'  thertHif  wliitb  ifi  aIU«ff»Ml 
to  have  fallen  to  liia  portion,  in  uol  iu  the  nature  of  a  petitory  aetion,  or  one  for  a  Mettle- 
incnt  of  acc<»uiit«.  and  it  come.H  within  the  eouHtitutionul  Jurindirtion  of  n  Judjfe  of  that  eourt. 


PPLF(\\TION  for  Prohibition. 


Charleti  Jjonque  for  the  Relator. 


The  opini<Mi  of  the  court  was  delivered  by 

W ATKINS,  J.  The  relator  is  one  of  tlu'  defendants  in  a  suit  4'ntitkMl 
P.  H.  LeBlanc  vs.  H.  Mehnert  &  Co.  et  al.,  pending;  in  the  respondent's 
court,  and  his  complaint  is  that  he  has  exceeded  the  bounds  of  his  jiiris- 
ilictiou  in  entertainino;  it,  and  he  desires  that  we  should  restrain  his 
further  exercise  of  jurisdiction  by  the  writ  of  prohiliition. 
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The  suit  referred  to  is  oue  which  was  iiistitated  by  Pierre  H.  LeBIasc 
for  the  recovery  from  the  defendants,  Mehnert  &  Co.,  of  the  sum  of 
sixteen  dolhirs  rent,  under  the  following  circumstances,  viz : 

That  the  sum  specified  is  the  one-fifth  part  of  the  sum  of  880,  which  is 
the  monthly  rent,  for  the  uiontli  ending  on  the  30th  of  September,  1889, 
of  the  three-story  brick  store  No.  74  Tchoupitoulas  street,  in  the  city  of 
New  Orleans,  occupied  by  them  as  tenants.  That  plaintiff  arrived  at 
the  age.  of  majority  on  tlie  -i*id  ,»r  .^ugust,  1889,  and  at  once  gave  them 
notice  of  that  fa(;t,  and  demanded  of  them  the  payment  to  him  of  said 
fifth  part  of  the  said  month^s  rent,  but  they  expressed  an  unwillingness 
to  do  so,  preferring  to  make  payment  of  the  entire  sum  due  to  Charles 
E.  LeBIanc,  plaintiff's  father,  by  whom  said  premises  were  leased  to 
them. 

That  at  the  time  said  lease  contract  was  entered  into,  on  the  30th  of 
September,  188!^,  the  plaintiff  was  a  minor,  and  his  father,  in  executing 
rtame,  whilst  ostensibly  acting  in  his  individual  capacity,  did  really  sign 
same  as  the  administrator  of  his  five  children's  property,  which  belonged 
to  tliem  in  indivision,  they  having  derived  title  thereto  by  donation 
from  their  grandmother,  a  few  years  before. 

That  while  Ive  recognizes  his  right  to  claim  said  tithe  of  rent  from  said 
tenants,  lie  yet  arbitrarily  and  unlawfully  refuses  to  instruct  them  to 
pay  same  to  him. 

That  said  C.  E.  LeBIanc  has  no  property  of  any  kind,  and  an  unlaw- 
ful payment  of  said  rent  by  defendants  to  him  would  cause  plaintiff  a 
great  and  irreparable  injury,  and,  hence,  he  is  entitled  to  a  provisional 
injunction  against  said  Mehnert  &  Co.  et  al.  restraining  them  from 
making  payment  to  the  said  C.  E.  LeBIanc,  and  the  latter  from  exacting 
it  of  them. 

Upon  appropriate  averments  plaintiff  obtained  writs  of  injuction 
against  C.  E.  LeBIanc  and  Mehnert  &  Co.,  and  prayed  for  personal  judg- 
ment against  the  latter,  with  recognition  of  his  lessors'  lien  on  the 
movable  property  in  the  leased  premises. 

In  the  respondent's  court  the  defendants  filed  a  ple*i  to  the  jurisdiction, 
and,  it  having  been  overruled,  they  answered  and  plead  the  general 
issue.  During  the  pendency  of  further  proceedings  the  present  appli- 
cation was  made. 

To  make  out  the  want  of  jurisdiction  in  the  City  Court  to  try  the  said 
rauM».  relator's  counsers  contention  is,  that  this  is  an  evident  attempt, 
cm  the  part  of  the  plaintiff',  to  recover  from  his  father  his  one-fifth  un- 
divided interest  in  the  real  estate  described,  and  to  avoid  the  payment 
of  any  part  of  the  expenses  for  the  unexpired  term  of  the  lease ;  and 
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tliat  such  an  action  is,  neceftsarily,  petitory  in  character,  and  bence,  it  is 
not  witliin  the  respondent's  c(»<?nizanee.  Further,  that  tlie  cause  of 
action  st4ited,  necessarily  involves  proof  of  a  donation  of  real  estate. 
His  furtlier  contention  is  tliat  tliis  suit  is,  in  some  sort,  one  for  the  re- 
covery, by  a  minor  wlio  luw  recently  come  of  age,  from  his  father,  who 
was  an  usufruct uaiy  during  his  minority,  of  his  property,  and  that  such 
suit  must  be  brought  in  the  Civil  District  Court. 

W  eitlier  of   relator's  hypotheses  were  true  the  respondent's  court 

would  have  no  jurisdiction,  because  the  constitution  has  conferred  upon 

the  '/City  ('ourts  of  New  Orleans    ♦     •     exclusive  and  final  jurisdiction 

over  all  Hunift  not  exceeding  one  hundred  dollars,  exclusive  of  interest." 

.  Const.  Art.  135. 

And  the  constitutional  amendments  of  ISS4  only  confers  app^llat^ 
jurisdiction  over  said  courts  when  the  ttnm  involved  exceeds  twenty -five 
dollars  exclusive  of  int^^rest. 

Hut  it  appears  from  the  foregoing  stiit(Miient  to  be  clear,  that  the  suit 
is  one  for  the  sum  of  sixteen  dollars  in  money,  «»nly,-  and  of  it 
the  respondent's  court  has  full  and  complete  jurisdiction.  It  is  not  the 
province  of  this  court  to  pass  upon  the  facts  presentcni,  nor  indicate  what 
would  be  a  correct  judgment  for  the  respondent  to  render  in  the  pre- 
mises. 

The  constitution  has  confided  that  power  to  him,  and  his  judgment 
will  Ih'  final  and  umippealable  in  the  premises. 

In  this  situation  of  affairs  we  are  authorized  to  entertain  relator's  n\i- 
plication,  but,  under  the  statement  of  the  case  just  given,  we  feel  bound 
to  refuse  the  relief  he  has  demanded. 

It  is  thereftu'e  ordered  that  the   restraining  order  herein  granted  be 
rescinded  and  set  aside,  and  that  the  peremptory  writ  of  prohibition  ap-  * 
plied  for  be  refused  at  the  relat4)r's  cost. 


No.  10,419. 

Thk    Statk  kx    rf:l.   Joskph   Cazextre  vs.  Judges  av    thf.  Coirt 
(»F  Appeals  ani>  Civil  District  Court. 

Tlit>JunM<li<-tioii  of  the  Coml  of  Appeulx  Ih  rerttricttnl  to  queMtioiiH  of  la>%.  in  chhcm  in  which 

thf  amount  involved  ranf^e^t  between  $100  and  $500. 
It  luiH  no  power,  In   hucIi  eaiiea,  to  inquire  into  the  faetH.  to  determine  whether  the  claim  in 

Int1at4<d  or  not:  hut  it  haa  that  power  in  canes  involving  more  than  $500  in  which  it  can 

pasM  on  both  the  fact«)  and  the  law. 
The  jnriaprudeucetouciiinij:  the  riglit  of  the  Supreme  Court  to  diHiuiHM  appeals  in  ot^e  within 

it«  juriKdiction  in   which   dainiH  are  fictitiously  intlnted.  do««»»  not   apply  to  the  Court  of 

App<*alH. 
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In  all  civil  cases  within  its  Jurisdiction,  under  tlie  constitution,  the  Supreme  Court  has 
authority  to  look  into  both  the  facts  and  the  law,  while  the  Court  of  Appeals  can  exercise 
such  riffht  only  in  cases  involving  more  than  $?00,  in  which  it  can  pass  on  facts  and  law. 

The  Court  of  Appeals  cannot  dismiss  an  anpeal  in  a  case  in  which  the  amount  involved 
ranges  between  $100  and  $500,  becaus<'  it  finds  the  demand  inflated.  It  cr:«  determine  only 
questions  of  law  in  such  a  case. 

A  PPLICATION  for  Prohibition  and  Certiorari. 
R.  Stuart  Deft  nee,  for  the  Relator. 


Drolla  ct*  AuyuMfhi  for  the  Respondents. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  Jean  M.  Saradet  sued  the  widow  Rosalie  Bayon,  and 
the  relator  in  Civil  District  Court  for  damages  in  the  amounts  of  seventy- 
five  dollars  for  attorney's  fees  and  fifty  dollars  for  loss  of  time  attending 
court. 

There  was  no  plea  filed  to  the  jurisdiction  of  the  court.  An  answer 
was  filed,  and  the  case  tried  on  its  merits,  and  evidence  introduced  as 
to  both  items  of  damages.  .Judgment  was  prayed  for  jointly  and  in 
Holido  against  both  defendents,  but  judgment  was  rendered  only  against 
relator,  the  widow  Bayon  not  having  been  cited.  There  was  judgment 
against  the  relator  for  eighty  dollars.  From  this  judgment  the  relator 
appealed  to  the  Court  of  Appeals. 

The  plain titf  moved  to  dismiss  the  appeal  on  the  ground  there  was 
no  question  of  law  involved  in  the  case,  the  amount  sued  for  being  less 
than  five  hundred  dollars. 

The  motion  to  dismiss  the  appeal  was  denied. 

On  the  subsequent  hearing  of  the  case  on  the  merits,  it  was  disniissetl 
by  the  court,  expropria  motu,  because  the  amount  was  less  tlian  one 
hundred  dollars. 

An  application  for  a  rehearing  was  made  by  the  appellant  and  relator 
on  the  ground  that  the  Court  of  Appeals  having  decided  the  Civil  Dis- 
trict ('ourt  had  no  jurisdiction  of  the  case,  it  should  have  declared  the 
judgment  rendered  in  the  case  by  that  court  a  nullity.  The  application 
tor  a  rehearing  was  refused. 

Execution  issued  on  the  judgment,  and  an  application  in  due  form  was 
made  for  an  injunction  to  aiTest  the  execution  of  the  same  on  the  ground 
of  the  nullity  of  the  judgment,  it  having  been  rendered  by  a  court  with- 
out jnrisdiction  of  the  case. 
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The  District  Judge  refased  to  grant  the  order  for  the  iuj unction. 

The  relator  now  invokes  the  supervisory  jurisdiction  of  this  court  by 
writs  of  proliibition  and  certiorari  to  declare  the  nullity  of  tlie  judgment 
rendered  by  the  District  Judge,  and  to  prohibit  him  from  further  pro- 
ceeding in  its  execution  ;  and  that  the  judges  of  the  Couit.  of  Appeals 
bo  ordered  to  avoid  their  judgment  of  dismassal  by  decreeing  the  nullity 
of  the  judgment  appealed  from,  or  to  hear  the  appeal  on  its  merits. 
From  the  application  it  is  to  be  inferred  these  remedies  are  prayed  for  in 
the  alternative. 

The  amount  in  dispute  was  over  one  hundred  dollars.  It  was  not  an 
inflated  or  a  fictitious  demand,  but  a  serious  claim  upon  which  evidence 
was  heard  and  considered,  and  a  judgment  I'endered  sustaining  it  in 
part. 

The  opinion  of  the  judges  of  the  Court  of  Appeals  dismissing  the  np- 
]>eal  is  a«  follows : 

'^  We  refused  on  motion  of  plaintift*  and  appellee  to  dismiss  this  appeal 
l>efore  hearing  on  the  merits.  The  petition  showing  an  apparent  juris- 
diction, and  there  being  a  statement  of  facts.  But  upon  taking  the  case 
up  on  its  merits  it  is  our  duty,  expropria  motu,  to  notice  tlie  true  charac- 
ter of  the  controversy  and  to  refuse  to  consider  aud  dispose  of  it,  there 
being  in  fact  less  than  one  hundred  dollars  honestly  involved.  In  ignor- 
ing this  feature  of  the  case  until  this  present  moment  we  have  followed 
the  jurisprudence  established  by  the  Honorable  the  Supreme  Court  of 
our  State,  37  Ann.  541. 

'^  In  this  case  petitioner  demanded  damages  for  illegal  judicial  pro- 
ceedings on  the  part  of  defendant,  and  the  items  of  damages  made  in  the 
petition  are  $75  attorney's  fees,  and  $50  '  loss  of  time  and  other  causes,' 
the  latter  as  a  consequence  of  attending  court  and  seeing  to  prosecution  of 
the  rights  of  plaintiff.  The  statement  shows  that  the  real  injury  occasioned 
in  connection  with  the  second  head  did  not  autually  equal  ten  dollars. 
For  all  beyond  this  sum  often  dollars,  this  item  is  manifectly  inflated, 
aud  to  allow  parties  to  manufacture  jurisdiction,  it  will  in  this  way,  be 
mere  exaggeration,  is  not  to  be  tolerated. 

"  This  cause  falls,  therefore,  strictly  within  the  scope  of  the  following 
authorities.  Manuel  vs.  Leathers,  No.  659,  Beaucordy  vs.  Billet,  No. 
679,  Court  of  Appeals.  The  appeal  herein  is,  therefore  dismissed  with 
costs.^^ 

In  resting  it>s  conclusion  upon  the  above  recited  reasons  the  Court  of 
Appeals  inadvertantly  lost  sight  of  the  fact  that  the  cause  was  not  for  an 
amount  exceeding  five  hundred  dollars  and  that  therefore,  it  had  no 
jurisdiction  of  the  facts,  but  only  of  the  law  involved  in  the  controversy. 
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Tim  court  has  undoubtedly  frequently  dismissed  appeals  on  examina- 
tion of  the  merits  after  ascertaining  from  the  facts  in  the  case  that  under 
the  pleadings  no  judgment  could  be  rendered  equal  to  the  lower  eonrt 
of  its  jurisdiction.  Hut  in  all  civil  cases  the  court  has  the  jurisdiction  of 
both  the  facts  and  the  law.  In  cases  like  the  one  in  hand  the  Court  of 
Appeals  has  no  more  authority  to  review  the  facts  as  a  test  of  its  juris- 
diction than  it  could  for  the  purpose  of  deciding  the  merits  of  the  contro- 
versy. In  such  cases  its  jurisdiction  attaches  as  to  the  law  if  the  juris- 
dictional allegation  involves  an  amount  exceeding  one  hundred  dollars 
but  for  no  other  purpose.  In  suits  where  the  amount  exceeds  $.500  its 
powers  are  similar  to  those  of  the  Supreme  Ciiurt. 

Having  refused  to  dismiss  the  appeal  on  the  ground  of  want  of  juris- 
diction as  to  question  of  law  involved  it  was  the  duty  of  the  court  to 
decide  the  case  on  its  merit*. 

It  was  without  jurisdiction  as  to  the  facts  and  it  was  incompet^Mit  to 
c<msider  them  to  test  the  jurisdiction  of  the  District  Court. 

The  right  to  appeal  is  constitutional  and  should  not  be  denied  without 
clear  and  convincing  proof  therefore. 

It  is  therefore  ordered  that  the  relief  prayed  for  by  relator  be  granted 
and  the  rule  be  uia<le  absolute  in  so  far  as  to  order  the  Court  of  Appeals 
to  reinstate  on  its  docket  the  case  of  Soradet  vs.  Rosalie  Bayon,  et  al., 
appeal  from  the  Civil  District  Court,  Parish  of  Orleans  on  the  docket  of 
said  ('ourt  of  Appeals  and  that  said  court  proceed  in  due  course  to  dis- 
pose of  the  same  according  to  law. 


Xo.  10,405. 
^,   ^  .         Statk   ex  kkl.  B.  F.  Avery  &  Sons  et  al.  vs.  Henry  L.  Diffel. 

41    9681 

il5_jao  .IriKJE  OF  THE  Twenty-Second  District  Coirt, 

41    968  n  i 

110  74i|  Parish  of  Ascension,  et  al. 

1 .  Article  580  of  the  Code  of  Practice,  which  provides  "  that  some  judgments  art"*  exeonted 
pruvlHlunally,  although  on  appeal  has  been  taken  from  the  same/'  do  not  relate  to  Jodjc 
ments  apportainiug  to  the  appointment  of  definitive  sjnidics  of  creditors,  unless  the 
court,  in  rendering  the  decr<)e,  order  that  they  shall  administer  provisionally. 

2.  After  a  suspensive  appeal  has  been  taken  from  such  Judgments,  the  .judge  ha.-*  no  iiower  lo 
grant  any  additional  order  therein  involving  the  subject  matter  thereof. 

A  PPLICATIOX  for  Prohibition. 
R,  X.  Sims  for  the  Relator. 


E.  X,  Pmjh  and  Bayne,  Denegre  d'  Bayne  for  the  Respondent. 
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The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  Relators  are  severally  creditors  of  the  fimi,  or  planting 
partnership  of  Kelley  Brothers,  and  of  John  and  William  J.  Kelley,  tlie 
individual  members  composing  said  Arm,  all  of  wliom,  in  recent  judicial 
proceedings,  applied  for  and  sought  to  obtain  the  benefit  of  the  State  in- 
solvent law,  and  to  that  end  tendered  an  appropriate  petition  and 
schedules  of  assets  and  liabilities,  accompanying  same  with  the  requisite 
oath,  and  thereupon  the  respondent  judge  granted  the  usual  ex  parte 
order  of  acceptance  of  their  surrender  for  the  l)enefit  of  said  insolvent 
creditors,  and  directing  a  convocation  of  a  meeting  of  their  creditors, 
for  the  purpose  of  proving  their  debts  and  choosing  a  definitive  syndic  to 
take  charge  of  their  estate,  in  due  course  of  law. 

To  these  proceedings  B.  F.  Avery  &  Co.,  H.  T.  Cottiim  &  Co.,  the 
Red  River  and  Coast  Line,  and  the  Walter  A.  Moore  Mowing  and  Reap- 
ing Company,  filed  sundry  oppositions,  which  came  on  for  trial,  and 
on  which  a  final  judgment  was  rendered,  wherein  the  following 
things  were  decreed,  viz  : 

1st.  That  all  of  the  oppositions  be  **  rejected  and  dismissed  with 
costs." 

2nd.  "  That  Joseph  A.  Shakspeare  be  and  he  is  hereby  declared  to  be, 
and  is  recognized  as  the  duly  elected  syndic  of  the  insolvents,"  and  di- 
recting letters  issue  to  him  as  such,  on  his  complying  with  the  require- 
ments of  the  law. 

3rd.  That  "  the  process  verbal  of  the  meeting  of  creditors  held  •  • 
on  the  20th  day  of  February,  1889,  ♦  •  be  and  the  same  is  hereby 
homologated." 

4th.  That  the  insolvents  "be  and  they  are  hereby  declared  to  be  en- 
titled to  the  benefit  of  the  insolvent  laws ;  and  be  and  they  are  hereby 
(Useharged  frmn  all  the  debts  placed  upon  their  bilan.'" 

This  judgment  was  rendered  and  signed,  in  open  court,  by  the  respon- 
dent judge,  on  the  30th  of  March,  1889. 

On  the  3rd  of  April  following,  the  opponents  filed  a  petition  praying 
for  a  suspensive  appeal  from  said  judgment,  and  upon  that  day  the  re- 
spondent judge  granted  them,  in  chambers,  an  order  of  suspensive 
appeal  "from  the  definitive  judgment  rendered  by  this  court  on  the  30th 
of  March,  1889,  in  the  matter  of  the  above  entitled  and  numbered 
cause,  and  on  the  oppositions  of  said  petitioners,"  and  made  it  returnable 
to  this  court  on  the  third  Monday  in  January,  1890.  The  order  fixed 
the  amount  mf  the  appeal  bond,  and  directed  "  that  all  parties  in  interest 
be  cited. to  answer  the  said  appeal." 
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Opponents  furnished  and  caused  to  be  filed  a  suspensive  appeal  bond, 
on  the  3rd  of  April,  1889,  the  same  day  the  order  was  granted.  They 
subsequently,  and  in  due  time,  caused  the  several  insolvents  and  Joseph 
A.  Sbakspeare  to  be  duly  cited,  in  conformity  with  the  order. 

Having  thus  completed  and  perfected  their  suspensive  appeal,  from 
said  definitive  judgment,  the  object  had  in  view  by  the, relators,  is  to 
maintain  the  status  quo,  and  protect  their  appeal,  tlieir  contention  being 
that  same  has  been  impaired  and  violated,  and  will  be  further  impaired 
and  violated  by  the  respondent  judge,  Joseph  A.  Shakspeare,  and  the 
sheriff  of  the  Parish  of  Ascension,  during  the  pendency  of  said  appeal, 
and  to  their  great  and  irreparable  injury ;  and  they  seek  by  our  writ  of 
prohibition  to  restrain  and  prohibit  their  acts  of  interference  therewith, 
and  in  a  cause  in  which  said  judge  had  ceased  to  have  any  jurisdiction. 

Their  complaint  is  that,  at  the  petition  of  the  co-respondent,  Joseph 
A.  Shakspeare,  alleging  himself  to  be  *'the  duly  qualified  syndic  of  said 
insolvents,''  the  said  respondent  judge  granted  on  the  loth  day  of  April, 
subsequent  to  the  perfection  of  said  appeal,  an  ex  jE>art€  order  directing 
that  a  sale  be  made  for  cash,"  of  all  the  property  surrendered  by  said 
"insolvents,  and  particularly  and  specially  the  *^Bocage '  plantation,  •  ♦ 
with  all  the  mules,  agricultural  implements,  etc.,  thereon  and  thereunto 
l>elonging,  etc.,"  as  described  in  the  schedules  of  the  insolvents. 

Shakspeare's  petition  alleges  that  this  plantation  and  its  adjuncts,  con- 
stitutes the  "principal  asset  surrendered,"  and  says  "  that  it  requires  a 
great  outlay  of  money  and  labor  to  maintain  said  plantation  in  a  condition 
suitable  for  the  purposes  for  which  it  is  intended  and  which  alone  gives 
it  a  value,  and  it  is  to  the  evident  interest,  and  great  advantage  of  all 
creditors  of  said  insolvents,  that  said  plantation,  and  all  of  its  ajipurten- 
auces,  consisting  of  mules,  agricultural  implements,  etc.,  attached  thereto 
and  thereunto  belonging,  should  be  sold  at  once." 

In  said  petition  it  is  further  alleged  that  Shakspeare,  Smith  &  Co.  aix* 
first  mortgage  creditors  of  said  insolvents,  on  said  plantation,  to  the 
extent  of  nearly  $50,000  with  interest,  and,  as  such,  they  represent,  "  in 
amount,  more  than  a  majority  of  the  creditors  of  said  insolvents,^  and 
that,  at  the  meeting  of  the  creditors  of  said  insolvents  "the  majority  iu 
number  and  amount  voted  to  sell  said  property,  and  all  of  the  property 
of  said  insolvents,  for  cash." 

This  applicntion  is  fortified  by  the  affidavit  of  Shakspeare,  Smith 
&  Co. 

Reference  to  the  schedule  of  the  insolvents  shows  that  the  plantation 
and  appurtenances,  which  the  said  order  directs  to  be  sold,  is  valued  at 
about  f  20,000,  and  the  total  of  their  asset*  is  $21,457  20,  only  an  insig- 
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nificant  siim,  in  cxcesa  thereof,  and  tlie  claim  of  Sliakftpeare,  Smith  & 
Co.  is  fixed  at  $51,920  59,  as  against  total  liabilities  of  $77,130  98,  or 
al)out  two-third  of  the  whole. 

Under  this  order  of  sale  a  writ  was  issued  and  addressed  to  Bateman, 
sheriff  of  Assension  parish,  who  proceeded  to  advertise  said  plantation, 
and  all  appurtenances  for  sale,  to  take  place  on  25th  of  May,  1889,  and 
hence  he  is,  also,  made  co-respondent  with  Shakspeare. 

The  respondent  judge  for  answer  makes,  in  substance,  the  following 
return,  viz : 

That  the  insolvents  filed  their  petition  and  he  accepted  their  sur- 
render on  the  16th  of  Februarj'^,  188J),  and  on  the  following  day  Avery 
&.  Sons  filed  an  opposition  in  which,  inter  alia,  they  prayed  that  the 
insolvency  proceedings  be  revoked  and  set  aside,  and  decreed  null  and 
void,  and  that  the  order  appertiiiniug  to  the  syndic,  be  vacated. 

On  the  19th  of  February,  1889,  the  Red  River  and  Coast  Line,  Avery  & 
Sons,  H.  T.  Cottam  &  Co.,  and  the  Ward  Mowing  and  Reaping  Com- 
pany filed  their  oppositions,  alleging  that  a  meeting  of  creditors  could 
not  lawfully  be  held,  and  prayed  that  the  proceedings  of  the  meeting  be 
decreed  absolutely  null  and  void ;  that  the  claim  of  Rufus  Lish  and 
Shakspeare,  Smith  &  Co.,  as  creditors,  be  declared  simulated,  fictitious 
and  unreal. 

All  of  these  several  oppositions  were  duly  served. 

On  the  20th  to  the  23d  of  February,  1889,  a  meeting  of  creditors  was 
held,  and  thereat  J.  A.  Shakspeare  was  duly  elected  definitive  syndic;  and 
that  on  the  25th  of  February,  afterwards  he  applied  to  him  for  letters  as 
syndic,  and  that  he  rendered  an  order  directing  lett43rs  to  issue  to  him, 
on  his  taking  tlie  requisite  oath  and  furnishing  bond. 

On  the  4th  of  March,  said  opponents  filed  supplemental  petitions,  in 
which  they  charge  that  tlie  pretended  meeting  of  creditors  was  a  nullity 
and  the  pretended  election  of  Josei)li  A.  Shakspeare,  as  syndic,  was  a 
nullity,  also,  on  the  grounds  set  out  in  their  previous  petitions,  and  they 
for  these  reasons,  opposed  the  homologation  of  the  meeting  of  creditors, 
and  the  pret-ended  election  of  Shakspeare  as  syndic,  and  they  conclude 
with  a  prayer  "  that  all  of  the  pretended  pnK'eedings  be  quashed,  the 
pretended  selection  of  said  Shakspeare  as  syndic  be  declared  a  nullity, 
and  that  their  right  be  reserved  to  move  the  court  to  place  all  of  the 
property  of  Kelley  Bros,  in  the  custody,  and  possession  of  the  sheriff." 

This  stat.ement  shows  that  the  oppositions  were  broad  enough  to  cover 
every  possible  issue  raised  in  the  course  of  the  insolvency  proceedings, 
including  t\w  proceedings  of  the  meeting  of  crediUirs,  the  verity 
and   ivality   of  the  claim  of  Lish  and   Shakspe^ire,  Smith  &  Co.,  the 
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legality  of  the  election  and  appointment  of  Shakspeare  as  syndic,  and 
tlie  legality  of  tlie  whole  of  the  proceedings  in  the  premises. 

All  of  tliese  issues  were  decided  by  tlie  respondent  judge's  decree  of 
date,  30th  of  March,  1889,  and  long  subsequent  to  the  alleged  qualifica- 
tion of  Shakspeare  as  syndic. 

But  the  respondent  assigns  as  an  excuse  for  his  subsequent  order  of 
sale,  of  the  15th  of  April,  that  he  considered  that  under  C.  P.  580, 
Shakspeare^s  appointment  could  not  be  suspended  by  appeal,  and  that 
by  virtue  of  his  order  for  the  issuance  of  letters  to  him  he  was  entitled 
to  administer  the  affairs  of  the  insolvents  provmoiiaUyy  and  notwith- 
standing the  appeal.  But  the  order  directs  that  letters  issue  to  the 
definitive  ftyndie.  His  right  as  syndic  is  based  upon  an  election  by  the 
creditors,  and  not  upon  an  appointment  by  the  respondent  judge.  He 
did  not  appoint  Shakspeare,  or  any  one  else,  provisional  syndic.  No- 
where in  the  whole  proceedings  is  there  any  mention  made  of  Shakspeare 
being  direct-ed  or  empowered  to  administer  provisionally ;  and  tlie  oppo- 
nents specifically  jittacked  the  legality  and  regularity  of  the  proceedings 
of  the  meeting  of  creditors,  and  the  appointment  of  the  syndic. 

These  matters  w'ere  embraced  in  the  decree  and  are  covered  by  the 
appeal. 

To  such  a  case  as  this  the  provisions  of  C.  P.  580  do  not  apply.  It 
declares  that  "  some  judgments  are  executed  provisionally,  although  an 
appeal  has  been  taken  from  the  same.  *  *  Such  judgments  relate 
*  *  to  the  appointment  of  syndics  of  creditors,  when  the  court  orders 
that  they  shall  administer  provisionally.^ 

But  in  this  case  the  court  has  not  ordered  that  Shakspeare  shall  ad- 
minister provisionally,  hence  the  judgment  appealed  from  cannot  be 
provisionally  executed.  Indeed,  the  judge  had,  upon  an  ftr^ar/c  peti- 
tion of  J.  A.  Shakspeare,  presented  to  him  the  day  after  the  meeting  of 
creditors  had  adjourned,  and  more  than  thirty  days  prior  to  his  final 
judgment  on  the  oppositions,  granted  an  order  directing  letters  to  issue 
to  him  as  the  elected  syndic ;  and  the  right  of  said  Shakspeare  to  act  ss 
syndic  was  subsequently  questioned  by  opponents,  decided  by  the  judg- 
ment, and  is  an  issue  in  tlieir  appeal.  It  is  quite  impossible,  in  the  face 
of  this  record,  for  us  to  recognize  the  right  of  Shakspeare  to  administer 
provisional!}^,  or  to  perform  any  act  or  function  as  syndic  during  the 
pendency  of  the  relators'  suspensive  appeal.  *  •  The  judgment  ap- 
pealed from  is  not  such  a  one  as  may  l)e  provisionally  executed,  not- 
withstanding a  suspensive  appeal. 


NEW  ORLEANS,  NOVEMBER,  1889.  968 

State  ex  rel.  Avery  4e  Sons  et  al.  vs.  Judge  et  al. 

State  ex.  rel  Girardey  vs.  SouthernBank,  Opinion  Book  No.  50,  page 
553,  is  quite  an  analogous  case,  and  in  which  the  court  had  under  con- 
sideration, and  interpreted  the  provisions  of  C.  P.  580,  and  said: 

"  It  is  true  that  the  functions  and  duties  of  the  commissioners  named 
in  the  decree  are  somewhat  similar  to  those  of  syndics,  but  tlie  decree 
confers  on  those  commissioners  the  ^^owerto permanently  administer,  and 
were  we  to  consider  that  t'»'»y  and  the  syndic  belong  to  one  and  the 
same  class,  still  the  dissimilarity  between  the  iudgnient  appealed  from, 
and  those  which  are  provisionally  executed,  are  manifest." 

Quite  a  smilar  controversy  is  presented  in  State  ex  rel.  Pierson  vs. 
Judge,  22  Ann.  61,  of  which  the  court  said  : 

**  The  appeal  in  this  case  involves  not  only  the  appointment  of  a  dative 
testamentary  executor,  but  the  right  of  a  court  to  appoint  an  executor 
at  all. 

'*  We  think  that  a  suspensive  appeal  should  have  been  granted,  and 
that  it  is  necessary  in  order  to  the  efficacy  of  the  appellate  jurisdiction 
of  this  court.  It  is  therefore  ordered  that  the  writ  of  prohibition  be 
made  peremptory." 

But  if  it  were  true,  as  stated  by  the  respondent  judge,  that  the  ap- 
pointment of  Shakspeare  was  to  operate  at  least  provisionally,  and  that 
the  order  of  appointment  could  not  be  suspensively  appealed  from,  it 
would  not  follow  that  the  respondent  judge  had  the  right,  notwithstand- 
ing the  suspensive  appeal  granted  by  liim,  to  order  the  sale  of  the  real 
estate,  for  it  is  apparent  that  a  provisional  syndic  would  have  no  right 
to  sell  real  estate. 

In  this  case  a  suspensive  appeal  was  duly  granted.  The  appeal  in- 
volves the  right  and  authority  of  the  respondent  judge  to  apx>oint  a 
syndic  at  all.  Pending  a  suspensive  appeal  he  has  granted  an  ex  parte 
order  of  sale  of  all  the  property  of  the  insolvents,  and  at  the  instance 
of  said  alleged  syndic,  whose  appointment  is  in  question,  and  upon  the 
application  of  certain  alleged  creditors  whose  claims  are  declared  to  be 
simulated  and  unreal. 

We  do  not  think  the  respondent  judge  had  jurisdiction  or  authority  to 
put  in  force  the  terms  of  the  judgment  even  provisionally,  and  that  his 
action  in  the  premises  was  improvident. 

It  is  therefore  ordered  that  the  writ  of  prohibition  be  made  peremptory 
Bt  the  cost  of  the  respondents  severally. 
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No.  10,333. 

William  Mvhan  and  Wife  vs.  The  Louisiana  Electric  Light  and 
Power  Company. 

A  master  who  carries  on  mi  imminently  dangerous  undertaking,  such  as  the  generation  and 

distribution  of  electricity,  is  bound  to  know  the  character  and  extent  of  the  danger,  and 

to  notify  the  same  to  the  servant  specially  and  unequivocally,  so  as  to  be  clearly  nnder- 

stood  by  him. 
Absence  of  actual  knowledge  is  no  exculpation.     Constructive  or   obligatory  knowledge 

supplies  it.    Such  knowledge  is  presumed  juH«  et  dejure  to  exist. 
The  sen'ant  is  not  required  to  know  latent,  but  only  i>atent  defects.    Actual  knowledge  must 

be  established  by  the  master,  on  whom  rests  the  burden  of  proof. 
The  sen'^ant  has  a  right  to  assume  sui)erior  knowledge  in  his  employer,  to  rely  on  his  prudenoe 

and  Judgment,  and  to  believe  that  ho  will  not  unueceasarily  jeoiiard  his  person  and  life  bj- 

avoidable  risk. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orlean.s. 
EUU,  J. 


Geo.  L,  Bright  for  Plaintiffs  and  Appellants. 


Farrar,  Jonas  cO  Kruitschnitt  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  in  damages  brought  by  a  fatlier 
and  mother  under  the  provisions  of  Article  R.  C.  C.  2315  (2294),  as 
amended  in  1884,  p.  94,  No.  71. 

They  aver  substantially,  that  their  minor  son,  J^dward,  aged  about 
eighteen  years,  while  in  the  employ  of  the  defendant  company,  was,  on 
the  8th  of  August,  1888,  killed  by  the  gross  negligence  and  fault  of  the 
latter.    The  amount  claimed  is  $25,(KX). 

The  defense  is  a  general  denial,  and  contributory  negligence. 

The  case  was  tried  by  a  jury  who  rendered  a  verdict  in  favor  of  the 
defendant  company. 

From  the  judgment  thereon,  against  them,  tjie  plaintiffs  appeal. 

The  charge  made  against  the  defendants  is,  that  the  accident  occurred 
by  their  gross  negligence  and  fault,  which  consisted  in  using  wires  which 
were  not  perfectly  insulated,  which  formed  a  network  on  the  floor, 
whereas  they  should  have  gone  direct  from  the  dynamo  to  the  ceiling, 
and  should  have  been  placed  beyond  the  reach  of  the  employees. 

In  exoneration  the  company  charges  count<3r,  that  the  young  man,  hi- 
stead  of  approaching  the  dynamo  (No.  35)  in  the  reasonable  and  proper 
manner  required  by  the  circumstances,  did  so  deliberately  fi^om  the 
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front,  and  deliberately  straddled  the  two  current-bearing  wires  leading 
from  it,  one  to  the  ceiling  and  one  to  dynamo  50,  which  was  coupled  with 
dynamos  35  and  30  into  a  series  of  three ;  that  by  the  movement  thus 
occasioned,  one  of  the  wires  touched  the  interior  of  the  boy's  thigh,  and 
the  other  one  the  exterior  of  his  buttock,  thus  making  a  circuit  through 
his  body,  the  shock  of  whicli  threw  him  on  the  dynamo  and  thence  on 
tlie  floor,  where  he  lay  upon  these  wires,  breaking  the  circuit  in  his  fall, 
and  receiving  the  full  force  of  it,  which  produced  instant  death. 

Tlie  stubborn  facts  of  the  case  are,  that  Edward  Myhan  a  young  man 
of  about  eighteen  yeai's,  was  in  the  employ  of  the  company  on  the 
8th  of  August,  1888,  as  night  oiler,  in  the  dynamo  room  of  their  plant 
in  this  city  ;  that  during  the  night  of  that  day,  while  in  the. discharge  of 
his  duties  as  oiler,  pressing  tallow  down  in  the  box  of  a  dynamo,  he 
came  in  contact  with  one  or  more  wires,  on  or  near  the  floor,  and  that 
he  was  instantly  killed. 

There  were  only  two  persons  present  when  the  accident  occurred — the 
electritrian  in  charge  of  the  dynamo  room,  and  a  fellow  dynamo  oiler. 

The  former  (Crowley)  says  that  from  January,  1886,  to  August  14, 
1KSH,  he  was  employed  by  the  defendant  corporation,  as  cliief  dynamo 
man,  in  their  large  plant  in  New  Orleans.  There  were  about  sixty 
dynamos  in  the  establishment,  ari'anged  on  the  floor  in  series  of  three, 
each  three  connected  to  the  plugboard. 

He  knew  Edward  Myhan,  and  had  known  him  for  ninet'Cen  months 
previous  to  his  death,  which  occurred  on  August  8th,  1888,  at  about  11 
o'clock  in  the  night,  in  the  arc  light  dynamo  department  of  the  detendant 
corporation.  He  was  in  the  act  of  lubricating  the  dynamo  box  with 
t4dlow.  Owing  to  the  arrangement  of  the  wires  on  the  floor,  he  had  to 
stand  astride  the  wires  in  order  to  get  at  the  box.  While  in  this 
position  one  of  his  legs  came  in  contact  with  a  wire,  and  he  received  the 
full  force  of  the  electric  current.  At  that  time  the  witness  was  about 
twenty  feet  away.  His  attention  wa«  attracted  by  a  dull  thud  and  a 
flash.  On  turning  around,  he  saw  Myhan  on  the  floor.  He  had  broken 
the  circuit  in  his  fall.  He  (witness)  pulled  one  of  the  wii^s  from  under 
his  body,  raised  him  in  his  arms,  sent  for  the  Superintendent,  who  at 
once  came  down.  Myhan  gave  one  or  two  gasps  thereafter,  and  then 
expired. 

The  witness  further  states : 

Edward  Myhan  was  killed  by  the  fault  of  the  company  defendant. 
The  fault  was  in  the  arrangement  of  the  dynamo  wires.  Part  of  the 
dynamos  on  the  oppositi*  side  were  properly  arranged.  Each  dynamo 
was  connected  to  the  plug  board  by  two  wires  running  from  the  dynamo 
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to  the  ceiling  direct.  On  tlie  otlier  side,  where  Myhan  was  killed,  three 
dynamos  were  connected  to  the  plug  board  by  two  wires,  part  of  these 
wires  running  along  the  floor  of  the  building,  and  part  of  them  along  the 
ceiling. 

A  proper  arrangement  would  have  been  to  connect  each  dynamo  by 
two  wires  direct  to  the  plug  board,  and  all  the  wires  pasf^ing  direct  from 
the  dynamos  to  and  along  the  ceiling  to  the  plug  board. 

Tlie  arragement  of  the  wires  on  the  floor  was  the  cAuse  of  the  death 
of  Zi!  .ard  Mylian,  for,  uad  the^^been  connected  from  the  dynamo  to  the 
ceiling,  there  would  have  been  no  danger  in  standing  where  Edwa  ^ 
Myhan  received  the  shock  which  caused  his  death. 

The  company,  in  the  judgment  of  the  witness,  was  negligent  and 
careless  in  the  arrangement  of  part  of  their  wires  on  the  floor. 

He  says  that  he  frequently  told  the  manager  of  the  company,  and  also 
the  superintendent,  who  were  in  charge  of  the  plant,  at  different  times 
during  his  services  for  the  company,  that  there  was  great  danger  in 
leaving  the  wires  on  the  floor  and  unprotected. 

Xo  notice,  says  he,  was  ever  taken  of  the  warning,  except  they  would 
remark  they  would  attend  to  it  by  and  by,  or  when  they  got  a  new  su- 
perintendent, or  offered  some  excuse  of  the  kind,  until  the  day  after 
Edward  Myhan  was  killed,  when  the  superintendent  and  the  general 
manager  told  him  to  get  carpenters  and  have  nail  poles  on  the  dynamo 
frames,  to  attach  the  knobs  known  as  insulators  to  the  poles,  and  raise 
the  wires  from  the  floor  and  run  them  on  the  insulators,  which  he  did. 

Another  witness  (Sittig),  a  fellow  servant  of  Myhan,  who  was  also 
present  at  the  sacl  occurrence,  was  heard.  He  was  in  the  employ  of  the 
company  when  he  testified,  and  had  been  previously,  and  was  in  such 
employ  when  Myhan  was  killed. 

Myhan  walked  to  the  machine,  straddled  the  wire  and  put  his  hand 
on  the  cup,  and  as  he  did  so  one  wire  rested  a  little  above  his  knee,  on 
the  left  leg,  and  the  other  touched  him  on  the  right  leg,  on  the.  inside, 
and  he  put  both  hands  on  the  cup  and  he  fell  wuth  his  back  on  the 
machine.  Crowley  ran  him  (witness)  away  and  told  him  he  would  get 
killed. 

He  was  walking  to  Myhan,  when  he  was  killed,  saw  him  drop ;  he  had 
his  hand  on  the  tallow  cup  shoving  down  the  tallow.  He  fell  on  the  dy- 
namo with  his  back.  There  w^ere  two  wires  attached  to  the  dynamo, 
leading  to  another  dynamo  near  the  end.  There  were  three  dynamos 
connected  by  wires,  two  leading  to  each  dynamo.  The  wires  were  on 
the  floor.  Nearly  all  the  dynamos  were  in  this  way  5  tliree  to  the  cir- 
cuit.   Wires  were  on  the  floor,  where  the  men  had  to  walk. 
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The  morning  after  the  killing  the  witness  went  home,  and  wlien  he 
returned  in  the  afternoon,  6  p.  m.,  he  found  tliat  some  of  the  wires  had 
been  raised  with  poles  overhead. 

Two  other  witnesses  (Bums  and  Bogel),  testify  in  corroboration,  ex- 
cept as  to  the  circumstances  of  the  accident.  They  establish  the  notices 
to  the  manager  and  superintendent,  the  dangerous  cliaracter  of  the 
wires,  the  neglect,  after  notice,  to  remove  them. 

The  change  of  tlie  wires  after  the  accident  is  shown  by  another  wit- 
ness— Wilson. 

An  electrician  (Derbin),  employed  on  defendants^  plant  across  tlie 
river,  says  that  the  wires  there  are  not  laid  on  the  floor,  but  run  to  the 
ceiling. 

Another  electrician  (Krapp),  of  the  Edison  Company,  who  had  charge 
of  the  Edison  station  in  the  daytime  as  dynamo  man,  says  that  he  is  an 
electrician;  has  been  in  the  business  some  four  or  five  years.  He  has 
visited  the  dynamo  room  in  question.  Some  wires  were  placed  over 
head  and  otliers  coming  down,  connecting  one  machine,  partly  laid  on 
the  floor  and  partly  brought  up  again  and  brought  back.  There  is  no 
doubt  the  safer  way  is  to  lay  the  wires  from  the  ceiling,  as  is  usual.  He 
would  not  run  them  on  the  floor,  but  on  the  ceiling.  It  is  practicable  to 
insulate  wires.  By  passing  rubber  tubes  over  them,  contact  with  them 
will  not  create  a  current.  Commercial  insulated  wire  will  not  do.  He 
would  not  straddle  wires,  not  in  that  situation. 

There  is  other  testimony  in  the  record  to  show  the  age,  habits,  quali- 
ties of  Edward  Myhan,  his  earnings,  his  devotion  to  his  parents,  their 
circumstances  and  need  of  his  assistance,  the  condition  of  his  body  after 
the  accident;  and  also  testimony  to  show  that  the  notices  testified  to 
w^ere  not  given. 

We  have  been  at  some  pains  to  state  the  facts  as  sworn  to  by  the  wit- 
nesses, although  this  was  not  strictly  necessary. 

From  the  proof  in  the  record,  it  most  clearly  appears  that  the  young 
man  was  in  the  discharge  of  his  functions  as  an  employee  of  the  com- 
pany when  he  came  in  contact  with  a  charged  wire,  in  consequence  of 
which  he  was  instantly  killed. 

It  is  therefore  undeniable  that  the  wire  or  wires  which  he  touched  or 
which  touched  him  were  dangerous.  Had  they  not  been  dangerous, 
they  would  not  have  killed  him.  He  might  have  received  a  shock  only, 
even  becoming  unconscious,  but  he  would  not  have  died  from  contact 
therewith. 

The  company's  representatives  had  been  warned  several  times  of  the 
dangerous  character  and  condition  of  the  wires  on  the  floor,  of  the  pro- 
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priety,  at  least,  if  not  the  necessity  of  running  them  up  to  the  ceiling, 
but  the  warnings  remained  unheeded. 

The  representatives  of  the  company,  to  wliom  it  is  said  that  th^  warn- 
ings were  given,  deny  that  they  ev^er  were ;  but  this  denial  is  of  a  weak 
character.  Tlie  affirmative  testimony,  corroborated  as  it  is,  outbahmcea 
the  negative  and  justifies  the  inference  tliat  the  notices  given  were  un- 
lieeded  because  they  were  forgotten. 

At  any  rate,  it  was  the  duty  of  the  defendant  company  to  have  known 
of  the  dangerous  character  and  condition  of  the  wires.  Tlie  knowleilge 
which  they  ought  to  liave  had,  tlie  law  presumes,  Jiirw  et  de  jure,  they 
had.  Even  had  tlie  company's  representiitives  sworn  that  they  did  not 
know  of  the  same,  such  ignorance  on  their  part  wouhl  not  have  excul- 
patod  them.  A  8up<*rior  is  presumed  to  know,  and  in  law  knows,  that 
which  it  is  his  duty  to  know,  namely:  whatever  may  endanger  the  per- 
son and  life  of  his  employee  in  tlie  discharge  of  his  duties. 

In  such  cases,  the  superior  is  bound  specially  to  warn  the  employee  of 
the  nature  of  the  danger,  aud  will  not  be  excused  in  case  of  injury  un- 
less he  does  prove  that  the  employe  well  knew  of  the  danger  and,  not- 
withstanding, exposed  himself  willingly  and  deliberately  to  it. 

In  this  ciise,  there  is  no  evidence  showiug  that  the  company,  or  any  of 
its  officers,  ever  notified  Myhan  of  the  dangerous  character  of  the  wires 
in  question,  abcmt  which  he  had  to  move,  or  that  he  knew  of  the  same. 
The  burden  of  i>ositive  proof  was  on  the  defendant.  The  great  pre- 
sumption, not  to  Htxy  the  certain  proof  is,  that  he  was  totally  unaware 
of  the  same,  for  it  cannot  for  one  instant  be  reasonably  supposed,  that 
had  he  known  that  by  coming  in  contact  with  the  wires  they  would  have 
stricken  him  down  dead,  he  would  have  done  so,  thereby  committing 
suicide. 

It  is  manifest  that,  hiul  the  wires  been  laid  as  is  usually  done,  or  even 
been  properly  insulated,  coming  in  contact  with  them  would  not  have, 
as  it  did,  produced  death. 

The  testimony  of  the  electrician  in  charge  of  the  dynamo  room  at  the 
time  the  accident  took  place,  and  who  was  no  longer  in  the  employ  of 
the  company  when  he  testified,  is  clear  that  Myhan  had  to  stand  astride 
the  wires  to  get  at  the  box ;  but  this  seems  to  be  denied  by  the  company, 
who  say  that  Myhan  could  and  ought  to  have  gotten  to  them  in  another, 
which  w^as  the  proper  way. 

Their  theory  on  the  subject  is  purely  hypothetical.  It,  in  no  manner, 
accords  with  the  established  facts  and  the  great  presumptions  arising 
from  them. 

Even  if  it  were  otherwise,  the  most  material,  the  stsiring  fact  remains. 
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that  tlie  wires  were  dangerous ;  tliat  tlie  coinpuiiy  knew  tliem  to  be 
sncli ;  tliat  they  did  not  specially  warn  Myhan,  and  did  not  show  that  he 
knew  that  they  were  of  that  character. 

The  company  admitted  their  perilous  nature,  not  only  by  laying  some 
ill  tlie  very  room  and  in  their  plant  across  the  river  in  the  manner  in 
which  they  ought  to  have  been  placed ;  but  also  by  having  the  wires  put 
in  the  proper  condition  immediately  after  the  accident. 

Based  on  sound  reason  and  shere  justice,  the  law  as  expounded  by  ju- 
risprudence is  clear,  that  it  is  not  contributory  negligence  to  engage  in  a 
dangerous  occupation ;  Beach  Con.  Neg.   370,  Wood,  p.  763 ;  that  tlie 
risk  assumed  by  the  servant  is  the  ordinary  hazard,  incident  to  the  em- 
ployment, and  this  is  synonymous  with  unavoidable  accident ;  Wood,  p. 
liiS;  that  unless  the  act  is  necessarily  and  inevitably  dangerous,  no 
negligence  can  be  imputed.    Beach  on  Cont.  Neg.  370;  Wood,  763;  that 
the  servant  has  a  right  to  rely  on  the  care  and  trust  the  superior  knowl- 
edge, information  and  judgment  of  the  employer,  and  to  act  upon  the 
presumption  that  the  latter  would  not  expose  him  to  unnecessary  risk 
and  has  taken  all  necessary  precautions;  Wood,  p. 681,  738,  739,  749, 
751,  763 ;  Thompson  Neg.,  p.  975 ;  that  an  employee  is  not  bound  to  in- 
quire as  to  latent,  but  only  patent  defects;  that  he  has  the  right  to  pre- 
sume that  tliis  inquiry  has  been  made  by  the  employer  upon  whom  the 
duty  devolves,  and  although  the  servant  may  know  of  the  defects,  this 
will  not  defeat  his  claim,  unless  it  is  shown  that  he  knew  that  the  defects 
are  dangerous.    W^harton  Negl.,  sec.  215 ;  Wood  186-9 ;  that  the  master  is 
liable  for  subjecting  the  servant  through  negligence  to  greater  risks  than 
those  which  fairly  belong  to  the  employment,  and  the  servant  need  only 
in  order  to  recover  to  raise  a  reasonable  presumption  of  negligence  or 
fault  on  defendants'  part ;  Wood,  177 ;  Tutrix  Faren  vs.  Sellers,  39  A. 
1020. 

Considering  the  facts  and  the  law,  we  are  driven  to  the  conclusion 
that  the  company  is  responsible. 

The  other  question  to  be  considered  is  the  quantum  of  damages  to  be 
allowed. 

Tliis  is  not  an  easy  task,  in  the  absence  of  any  rule  or  precedent  by 
which  to  be  governed. 

The  testimony,  shows  that  the  plaiutiflFs  were Jn  the  humble  walks  of 
life ;  that  the  husband  is  a  policeman  on  a  salary  of  $50  per  mouth,  that 
he  has  five  children  and  provides  for  three  of  tliem  and  for  his  wife ;  that 
Myhan  was  at  the  time  of  his  death  between  eighteen  and  nineteen  years 
of  age  with  a  bright  prosx)ect  of  existence  before  him ;  that  he  was  then 
earning  $25  per  month,  which,  as  a  dutiful  son,  he  employed  to  minister 
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unto  the  wants  of  his  father^s  family.     Of  his  presence  among  them  and 
of  that  assistance  they  are  forever  deprived. 

The  probability  is  that,  as  he  was  a  robust  young  man,  attentive  to 
)iis  duties,  and  kind  to  his  .parents,  he  would  have  advanced  iu  life  and 
bettered  his  and  their  condition.  In  the  course  of  years  lie  woukl  have 
accumulated  earnings  to  some  reasonable  extent,  due  regard  had  to  liis 
personal  wants  and  necessities. 

It  is  for  the  deprivation  of  his  presence  and  support  tliat  his  father 
aud  mother  are  entitled,  under  the  provisions  of  the  law,  to  relief. 

While  we  consider  that  the  claim  which  they  have  set  up  for  indem- 
nity, at  $25,000,  is  excessive,  and  admit  that  it  is  almost  impossible 
systematically  to  figure  out  by  items  what  amount  may  prove  to  them  an 
adequate  relief,  we  think,  under  a  somewhat  instinctive  appreciation, 
considering  that,  as  it  is  a  probability  that  in  the  course  of  time  the  eir 
cumstances  of  Edward  Myhan  might  have  changed,  had  he  lived,  an 
allowance  of  two  thousand  dollars  would  not  l>e  unreasonable,  and 
would  relieve  his  parents  awhile,  to  some  extent,  from  the  immediate 
consequences  attending  the  severe  injury  inflicted  on  them. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury  hewin, 
and  the  judgment  of  the  court  thei-eon,  l)e  annulled  and  set  aside,  and, 

It  is  now  ordered  and  ac^udged,  that  the  plaintiffs,  William  Myhau 
and  Catherine  Crow,  his  wife,  recover  from  the  detendant,  the  Louisiana 
Electric  Light  and  Power  Company,  the  sum  of  two  thousand  dollars 
($2000),  with  legal  interest  thereon  per  annunif  from  the  rendition  of 
judgment  till  paid,  and  all  costs  of  suit. 


Xo.  10,337. 

1114  IS     'The  Texas  and  Pacific  Railway  Company,  et  al.,  vs.  The  Sonn- 

ERN  Pacifc  Railway  Comi»any. 

All  contracts  which  have  a  tendency  to  fttifle  competition,  or  tx>  create  or  foi»t«r  monopolies 
with  a  view  to  unreasonably  increase  the  market  value  of  commodities,  are  against  pnblir 
interest  and  contrary  to  public  policy,  and  hence  such  contracts  can  confer  to  the  partm 
thereto  no  rights  which  courts  of  justice  can  recognize  and  enforce. 

Two  railroad  companies  which  have  each  a  through  and  se^iarate  line  of  communication 
between  two  given  points,  are  held  to  be  competing  companies  for  all  traffic  lietwcen  snth 
point«. 

An  arrangement  by  which  two  com]>etiug  systems  of  railrtiads  agree  to  divide  their  eaniinfa 
tor  traffic  between  given  point*,  for  which  they  were  previously  competitors,  is  «gain«t 
public  interest,  contrary  to  public  policy,  and  cannot  be  judicially  enforced. 

In  disposing  of  such  cases  courts  will  not  decree  the  nullity  of  the  contract  sought  to  be  en' 
forced.  They  simply  abstain  from  dealing  with  it,  or  ac^judicating  any  rights  arising 
thereunder ;  or  giving  their  aid  for  the  division  of  results,  although  ascertained,  bet»«?n 
the  parties  thereto. 
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/V  PPEAL  from  tlie  Civil  District  Court,  Parish  of  Orleans. 
liiffhtor,  J. 


A 


Ifowe  &  Prentiftft  and  Thos,  J.  Semmes  for  Plaintiffs  and  Appellants. 


Lwvy  &  Blair  for  Defendant  and  Appellee  : 

I. 

A  railway  "pool."  or  an  ajpreemeut  between  two  or  more  competing  railroad  companies  to 
divide  between  them  their  earnings  from  competitive  tarifT,  is  illegal,  being  iqJiirioQs  to 
the  pnblic  interesta  and  contrary  to  public  policy,  and  is,  therefore,  incapable  of  confer- 
ring upon  the  parties  thereto  any  righto  which  a  conrt  of  Justice  can  recognise  or  enforce. 

1 .  Arhatever  is  iivjurious  to  the  interests  of  the  public  is  contrary  to  public  policy,  illegal 
and  null;  a  combination  which  has  a  tendency  to  destroy  competition,  and  thus  to  en- 
hance the  price  of  any  commodity  needed  by  the  public,  or  of  all  commodities  by  increas- 
ing'the  cost  of  transportation,  is  iiyurioas  to  the  public  interests;  hence,  a  contract  which 
creates  such  a  combiuadon  is  illegal  and  nail.  Hooker  vs..  Vandewater,  4  Deuio,  349  • 
Stanton  vs.  Allen,  SDenio,  435;  Morris  River  Coal  Co.  vs.  Barclay  Coal  Co.,  68  Pa.  St. 
173;  Amot  vs.  Pittiion  and  Elmira  Coal  Co.,  68  N.  Y.  (Ct.  App.)  558;  India  Bagging  Co. 
vs.  Cock,  14  Ann.  164  or  168 ;  Craft  vs.  MoConoughty,  79  111.  346  (22  Am.  Reporta  171);  .Salt 
Co.  vs  Guthrie,  35  Ohio  St.,  666;  Morrill  vs  Railway  Co..  55  N.  H.  531. 

2.  A  fortiori  is  this  true  when  the  combination  is  iietween  a  number  of  large  and  powerful 
gtMm-public  corporations,  and  absolutely  destroys  competition  in  the  carrying  trade  of  a 
vast  extent  of  country,  and  completely  deprives  the  public  of  the  wholesome  influence  of 
coropetion  upon  rates  and  fares  charged  and  accommodations  and  facilities  afforded. 

3.  The  recognised  and  well-established  doctrine  in  this  country  i%  that  railway  pool  a,  as 
above  defined,  are  illegal  and  unenforceable.    15  Fed.  Reporter,  672. 

n. 

llie  contract  sued  on  is  violative  of  the  letter  and  spirit  of  Article  X,  Section  5,  of  the  con* 
stitution  of  the  State  of  Texas  (1676);  and,  as  it  must  be  jier formed,  if  at  all,  mainly  in  the 
State  of  Texas  and  by  Texas  corporations,  it  is  null  and  void,  and  was  so  ab  initio. 

1.  The  object  of  the  constitutional  provision  was  to  secure  for  the  people  of  Texas  the 
l)eneflt8  of  competition  between  all  railroad  companies  engaged  in  transportation  in 
Texas,  which  were  so  situated  as  to  be  able  to  compete  with  each  other. 

2.  Hence,  the  prohibition  contained  therein  covers  any  kind  of  consolidation  or  operation  of 
railroads  in  partnership  which  would  destroy  the  competition  that  would  otherwise  exist 
between  them.  A  consolidation  of  one  system  of  connecting  lines  with  a  competing 
system  of  connecting  line  is,  of  course,  as  much  prohibited  as  a  consolidation  of  two 
single  roads.  Gulf,  Colorado  and  Santa  F6  Railroad  Co.  ct  al.  vs.  State  of  Texas,  Supremo 
Court  of  Texas,  Dec.  1888  (not  yet  reported). 

3.  A  "contract  which  provides  for  dividing  the  earnings,  after  deducting  a  certain  percent- 
age for  expenses,  and  which,  therefore,  makes  it  indifferent  to  the  parties  t:o  the  contract 
on  which  of  the  lines  the  passengers  or  freight  are  carried,  eontaint  in  iUelf  th^  most  eg- 
aential  element  of  eongolidationand  is,  thertfore,  in  violation  of  the  law.''  Morrill  vs.  Rail- 
way Co.,  55  N.  H.  539. 

4.  Section  5,  Article  X  of  the  Texas  Constitution,  also  piohlbits  one  railroad  lino  from  mak* 
ing  any  arrangement  by  which  it  may  control  *'iu  any  way"  a  competing  line.  An  ar- 
rangement by  which  a  right  to  demand  a  share  in  the  earnings  from  all  competitive  busi- 
ness of  a  competing  line  is  secured,  certainly  amounts  to  a  very  effective  control  over  that 
Hue.    G.  C.  &,  S.  F.  R.  Co.  et  al.  vs.  State  of  Texas  (supra). 
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5.  A  railroad  company— outside  of  the  limits  of  the  rule  against  impairing  the  obligation  of 
contracts — is  subject  to  the  Constitution,  statutes  and  public  polic3'  of  the  Stat^  by  which 
the  corporation  was  created. 

6.  A  law  prohibiting  rival  and  competing  railroads  within  a  State  from  consolidating  or  con 
trolling  each  other  is  not  a  regulation  of  commerce  between  the   States.    It  doee  not  de- 
stroy, abridge,  curtail,  or  interfere  with  the  carriage  of  articles  of  interstate  commerce. 

7.  The  prohibitory  clause  in  the  Constitution  of  Texas  is  in  the  nature  of  a  police  regulation. 
In  the  exercise  of  the  police  power  State  legislation  may  indirectly  affect  intorstate  or  for- 
eign commerce,  provided  it  Imposes  no  burden  thereon  and  does  not  conflict  with  any  law 
of  Congress  on  the  same  subject.  Smitli  vs.  Alabama;  124  U.  S.  465;  Kidd  vs.  Pearson, 
128  U.  S.  p.  23. 

8.  The  contract  sued  on  relates  to  intra-state  as  well  as  to  interstate  commerce.  If  it  is  ille- 
gal as  to  the  former,  it  is  illegal  entirely,  for  it  is  not  separable  into  two  independent 
parts. 

9.  In  the  following  cases,  State  legislation  similar  in  character  to  Article  X.  Sec.  5.  of  the 
Texas  Constitution,  and  aflfecting  interstate  and  foreign  commerce  to  same  extent,  was 
sustained  and  enforced.  Tippecanoe  County  vs.  Lafayette,  M.  &,  M.  R.  Co.,  50  Ind.  85  ; 
SUte  vs.  Vanderbilt,  37  Ohio  St.  590;  Penn.  R.Co.'s  App.  (la.)  4  Cent.  Rep.  495;  Stat«  vs. 
Atchison  Sc  N.  R.  Co.  (Neb.)  32  Am.  &  Eng.  R,  R.  Ca«.  388;  Thourou  vs.  East  Tenu.  V.  A^ 
G.  R.  R.  Co.,  (Ch.  Ct.  Tenn.),  6  Ry.  &  Cpn.  L.  J.  77  ;  Hartford  &  N.  H.  R.  Co.  vs.  N.  Y.  & 
N.  H.  R.  Co.,  3  R4>bt.  411 :  Morgan  vs.  Donovan,  58  Ala.  241 ;  Murray  vs.  Vanderbilt,  39 
Barb.  140. 

III. 

If  the  agreement  sought  to  be  enforced  be  found  contrary  to  public  policy  or  violative  of  the 
Constitution  of  Texas,  and  hence  illegal  anil  null,  the  court  must  decbire  the  contract  void 
and  refuse  to  lend  its  aid  in  adjusting  accounts  between  the  parties  to  it.  It  mustt  leave 
them  where  they  are  and  dismiss  the  .suit.    Ex  turpi  non  orihir  aetio. 

1.  The  question  of  consideration  is  immaterial.  A  court  will  not  recognise  that  an  illegal 
contract  can  confer  any  rights,  either  to  compel  the  payment  of  a  Consideration  promiaed 
or  the  restitution  of  one  received.    Potior  est  conditio  d^ifendentis. 

See  authorities  quoted  under  Divisimtl.  Also  Dillon  vs.  Allen,  46  Iowa,  299  (26  Amer.  Re- 
ports, 145) ;  Hall  vs.  Costello,  48  N.  H.  176  (2  Amer.  Reports,  207) ;  Santa  Clara  Val.  M.  & 
L.  Co.  vs.  Hayes  (Cal.),  18  Pac.  Reporter,  392  ;  Sackson  vs.  McLean  et  al.,  36  Fed.  Rep. 
213;  R.  S.  C.  C.  12,  1892,  1895,  1896;  Cummings  vs.  Saux,  30  Ann.  207:  Glasscock  &  Wil- 
liams vs.  Wells,  23  Ann.  517;  21  Ann.  110;  21  An.  304 ;  H.  D.  p.  1010,  No.  19;  Id.  p.  1009. 
Nos.  7  and  8;  Id.  p.  1008,  No.  9. 

2.  To  find  the  contract  illegal  and  yet  compel  an  accounting  and  settlement  of  transacti^ma 
allege<l  to  have  been  done  during  its  continuance  would  be  an  auomuly  in  jurisprudcoice. 

3.  The  doctrine  laid  down  in  Brooks  vs.  Martin,  2  Wall.  278,  applies  only  to  a  ease  wfaefre 
plaintiff  does  not  declare  on  the  illegal  contract  and  does  require  its  aid  to  establish  bis 
demand,  where  he  can  show  a  title  to  the  fund  or  pn>perty  claimed  without  reference  to 
the  illegal  contract,  and  where  the  court  can  grant  the  relief  prayed  for  without  touching 
the  illegal  conti-act.  None  of  these  essential  attributes  exist  in  this  ciwe.  Cummingis  A-a* 
Saux,  30  Ann.  207 ;  Jackson  vs.  McLean,  30  Fed.  Rep.  213. 

4.  We  do  not  rely  merely  on  the  ttUra  vires  chai-acter  of  the  contract.  It  is  void,  not  simply 
for  want  of  power  to  make  it,  but  by  reason  of  its  intrinsic  illegality.  The  distinction  i« 
thr^t  an  uUra  vires  contract  may  sometimes  be  recognise<l  and  enforced,  but  an  illegal  con- 
tract, never. 

5.  In  respect  to  contracts  objectinnable  on  grounds  '^^  public  policy,  corporaUoos  stand  on 
precisely  the  same  footing  as  individuals.    Wood  on  Railway  Tran.,  vol.  I,  pp.  491,  ffg. 
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IV. 

If  the  piwling  ajn^ement  ever  bad  any  valid  existence,  it  was  tenninateil  by  the  Interstate 
Commerce  Act.  To  enforce  a  performance  of  it  after  April  3,  1887.  the  date  when  that  act 
went  into  effect,  would  be  to  compel  the  partiea  to  commit  what  the  supreme  law  of  the 
land  has  declared  to  be  an  offence  and  a  misdemeanor  and  positively  prohibited  under  se- 
vere penalties.    Interstate  Commerce  Act,  Section  5. 

1.  The  authorities  are  unanimous  in  stating  that  a  statute  may  validly  make  unlawful  that 
which  was  lawful  before,  when  a  contract  was  entered  into,  and  that  the  effect  of  such  a 
statute  is  to  put  an  end  to  the  contract.  Bishop  on  Contracts  (Ed.  1887),  sections  594,  564, 
480 ;  Wald's  Pollock  on  Contracts  (Ed.  1885),  pp,  356.  347;  Presbyterian  Church  vs.  City 
of  New  York,  5  Cow.  538;  Brown  vs.  Delano  et  al.,  12  Mass.  370 ;  Hare  on  Contracts,  p. 
654;  Am.  and  Eng.  Encyl.  of  Law,  verbum  "Contract,"  p.  899. 

2.  If  Stat«  legislation  can  thus  put  an  end  to  a  contract,  a  fortiori  can  an  act  of  Congress 
do  so. 


The  opinion  of  the  Court  was  delivered  by 

Pociife,  J.  PlaintifTs  object  is  to  enforce  speciOc  performance  of  one 
of  the  Btipuhitions  contained  in  a  contract  or  agreement  executed  by  the 
two  corporations  on  the  26th  of  November,  1881,  and  modified  or 
amended  on  the  18th  of  February,  1885.  The  agreement  was  entered 
into,  on  tlie  one  part  by  .several  niilroad  companies  operating  in  tlie 
States  of  Texas  and  Louisiana,  then  controlled,  and  therein  represented 
by  Collis  P.  Huntington  of  the  city  of  New  York ;  and  on  the  other  part 
by  several  similar  corporations,  also  operating  in  Texas  and  in  Louis- 
iana, then  under  the  control  of  Jay  Gould  of  the  city  of  New  York,  and 
who  therein  acted  in  behalf  of  said  companies. 

The  expressed  object  of  the  contract  was  to  adjust  certain  differences 
(existing  between  the  companies  represented  by  Huntington  and  those 
represented  by  Gould,  and  to  put  at  an  end  to  existing  litigation  grow- 
ing out  of  such  differences  and  difficulties. 

Hence  the  instrument  signed  by  the  parties,  and  the  amendment 
thereto  subsecxuently  made,  contained  numerous  stipulations  intended  to 
carry  out  the  object  proposed ;  and  all  have  apparently  been  executed, 
Have  one,  which  is  the  subject  matter  of  this  controversy.  That  feature 
of  the  contract  is  in  the  following  words : 

VL 
"Mutual  Aorekment  to  "Pool"  New  Orleans   and   Galveston 
Traffic,    and    not    to    Discriminate    Against    Mississippi 
Termini. 
"  It  is  further  mutually  agreed,  that  all  unconsigned  business,  mean- 
ing all  business  whereof  the  route  has  not  been  designated  in  advance, 
destined  for  points  West  of  El  Paso,  received  by  the  said  Texas  and 
Pacific  Railway  Company,  shall  be  turned  over  to  the  Galveston,  Harris- 
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burg  and  San  Antouio  Railway  Company  at  the  Janction^  or  to  the 
Southern  Pacific  Railroad  Company  at  £1  Paso,  as  the  case  may  be  ;  and 
all  such  *  uneonsigned '  business  received  by  the  Southern  Pacific  Com- 
panies and  destined  to  places  east  of  the  *  Junction '  reached  by  the 
Texas  and  Pacific  Railway  and  its  connections  north  of  Shreveport,  La., 
and  west  of  the  Mississippi  River,  shall  be  delivered  to  the  Texas  and 
Pacific  Railway  Company  at  the  'Junction,'  or  at  El  Paso,  as  the  case 
ma^'^  be.  The  gross  earnings  on  all  business  passing  over  either  of  these 
roads  bet?veen  El  Paso,\)r  the  Junction,  and  New  Orleans,  shall  be  di- 
vided equally;  and  the  gross  earnings  on  all  business  passing  over 
eitlier  of  these  roads  between  El  Paso  or  the  Junction,  and  Galveston, 
shall  be  divided  on  the  basis  of  two-thirds  thereof  to  the  Gaveston, 
Harrisburg  and  San  Antonio  Railway  Company  and  its  connections,  and 
one-third  tliereof  to  the  Texas  and  Pacific  Railway  Company  and  its 
connections ;  and  the  agents  are  to  divide,  as  nearly  i\&  possible,  such 
buiEiiness  between  the  two  through  lines,  so  that  each  shall  do  the  pro- 
portion of  business  above  allotted. 

"  In  the  event  that  eitlier  of  the  said  companies  of  the  one  party,  at 
either  of  the  termini  herein  mentioned,  shall  be  unable,  or  shall  neglect 
or  refuse,  for  any  cause,  to  take  the  business  and  to  perform  the  said  ser- 
vice in  the  proportions  above  named,  the  company  or  companies  of  the 
other  party  shall  be  at  liberty,  so  long  as  such  disability  continues,  to 
take  such  business  and  perform  said  service,  and  shall  be  entitled  to  re- 
ceive the  compensation  therefor. 

"The  Texas  and  Pacific  Railway  Company,  the  Missouri  Pacific  Rail- 
way Company,  the  Missouri,  Kansas  and  Texas  Railway  Company,  the 
St.  Louis,  Iron  Mountain  and  Southern  Railway  Compan3',  the  Interna- 
tional and  Great  Northern  Railroad  Company,  and  the  Galveston,  Hous- 
ton and  Henderson  Railroad  Company,  shall  severally  fcike  the  thron^^h 
business  any  of  them  may  have  to  do  under  this  agreement,  between  El 
Paso  and  any  point  on  the  Mississippi  River,  without  any  discrimination 
as  to  rate,  or  otherwise,  in  favor  of  any  line,  road,  or  Transportation 
Company,  and  with  eiiual  dispatch*;  and  this  provision  applies  to  busi- 
ness destined  to  or  coming  from  any  railroad  east  of  the  Mississippi 
River. 

"There  shall  he  no  discrimiuatiou  as  to  local  business  by  any  of  the 
roads  of  eitlier  of  the  parties  as  against  those  of  the  other  party  ;  it 
being  understood  that  the  term  'through  business,'  as  used  in  this 
agreement,  applies  to  trafiic  carried  to  and  from  terminal,  common  or 
competitive  points ;  and  any  point  upon  the  lines  of  the  railways  of  the 
parties  hereto  that  may  be  reached  directly  or  indirectly  by  any  railroad 


NEW  ORLEANS,  DECEMBER,  1889.  975 

Railway  Company  et  al.  vs.  Kailway  Company. 

cojiipetitive  to  either  of  said  roads,  is  understood  to  be  a  competitive 
point." 

The  amendment  of  February,  18S5,  in  so  far  as  this  section  of  the  con- 
tract is  effected,  provides  a  different  mode  of  dividing  the  earnings ;  it 
also  extends  the  traffic  covered  by  the  agreement  to  all  the  business  be- 
tween New  Orleans  and  El  Paso  on  the  one  hand,  and  Galveston  andEl 
Paso  on  the  other,  whether  the  traffic  originated  at  these  i)oint8  or  not. 

Among  other  stipulations,  which  have  no  bearing  on  the  issues  herein 
involved,  the  amendment  contained  the  following  modification  : 

"  It  is  a  part  of  the  agreement  of  the  parties  hereto  that  in  considera- 
tion of  the  premises,  the  said  party  of  the  second  part  and  his  associates, 
and  the  companies  on  whose  behalf  he  executed  the  said  agreement  of 
November  26th,  1881,  release  the  said  party  of  the  first  part  and  h'S 
as}H>ciateft,  and  tlie  companies  on  whose  behalf  he  executed  such  agree- 
ment, from  all  (^lainin  down  to  NovemUtfi-  1st,  1884,  arising  under  Arti- 
cle VI  of  said  agreement.'' 

PlaintiflTs  demand  is  based  exclusively  on  the  section  herein  above 
transcribed,  and  embraces  three  separate  claims  growing  therefrom.  Its 
object  is  to  recover  the  excess  of  earnings  realized  by  the  defendant 
company  from  the  first  of  November,  1884,  to  March  31, 1887,  alleged  to 
amount,  as  shown  by  defendant's  reports  made  from  month  to  month 
dnring  that  space  of  time,  to  the  sum  of  $350,717  78;  a  similar  excess 
alleged  to  amount  to  $-200,001),  froiu  March  31,  1887,  to  January,  1888 ; 
during  which  time  the  defendant  made  no  report,  the  defendant  having 
ceased  and  refused  t4>  further  report  or  account  after  March,  1887  ;  and 
it  urges  an  additional  claim  of  $5859  49  for  an  excess  of  earnings  in  its 
favor  iu  the  operation  of  certain  lines  of  railroads  in  New  Mexico  and 
Arizona,  thus  footing  up  the  claims  at  tlie  aggregate  sum  of  $556,577  27. 
And  plaintifTs  demand  finally  covers  such  additional  claims  growing  out 
of  the  contra^'t  in  suit,  as  may  be  discovered  and  ascertained  on  trial. 

For  defence  the  following  exceptions  were  pleaded  : 

Ist.  That  the  contract  sued  upon,  being  a  railway  pool,  between  com- 
peting railroad  companies  to  divide  between  them  their  earnings  from 
competition  traffic,  is  illegal  for  the  reason  that  it  is  injurious  to  public 
interests  and  contrary  to  public  policy  ;  andhenec  it  cannot  be  enforced 
by  a  court  of  justice. 

2d.  That  the  contract  was  forbidden  by  the  provisions  of  the  consti- 
tntion  of  the  StJite  of  Texas,  in  force  at  the  time  that  it  was  entered! 
into. 

3d.  Tliat  if  ever  valid,  the  contract  was  terminated  by  the  provisions 
of  an  act  of  the  Congress  of  the  United  States,  approved  February  4,_ 
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18S7,  entkled  '*  An  act  to  regulate  commerce,"  wliicli  weut  into  effect  on 
the  'hd  of  April,  1887,  and  is  generally  known  as  the  **  Interstate  Com- 
merce Act." 

The  judgment  below  was  in  favor  of  defendant  and  plaintiff  appeals. 

A  point,  which  oversliadows  the  discussion  of  all  three  of  the  excep- 
tions, is  made  by  plaintiff's  counsel,  who  contend  that  the  agreement  be- 
tween the  parties  having  been  sanctioned  by  a  decree  of  the  courts  in 
which  tlie  litigation  adjusted  between  the  railroad  companies,  was  pend- 
ing, it  has  now  acquired  the  force  and  effect  of  the  thing  adjudged,  and 
hence  it  cannot  be  attacked  collaterally. 

As  a  general  proposition  of  law  the  contention  is  unquestionably  cor- 
rect. Civil  Code,  Art.  3078 ;  Adle  vs.  Prudhomme,  16  Ann.  343 ;  Rabum 
vs.  Pierson,  23  Ann.  696;  Oglesby  vs.  Attrill,  105  U.  S.  Reports.  But 
from  the  very  nature  of  the  principle,  a«  shown  by  the  authorities  cited, 
it  appears  clearly  that  those  matters  only  which  were  covered. by,  and 
included  in,  the  compromise  or  agreement,  are  affected  as  things  ad- 
judged, as  a  result  of  th<;  adjustment,  even  when  the  same  is  snbse* 
quently  sanctioned  or  confirmed  by  the  judgment  of  a  competent  court. 

The  rule  invoked  applies  to  matters  of  pre-existing  differences  which 
are  settled  and  compromised,  and  not  to  agreements  or  covenants  for 
future  action  and  execution. 

Undoubtedly  the  attempt  of  either  party  to  the  "Gould-Huutington" 
agreement  to  avoid  collaterally  the  effect  of  the  adjustment  of  any  con- 
tentious matter,  or  of  any  litigious  rights  involved  in  litigation  hitherto 
pending  and  which  had  been  in  terms  settled  by  the  compromise,  would 
have  been  defeated  by  the  simple  application  of  the  principle  now  under 
consideration.  But  the  subject-matter  of  Article  6  of  the  agreement 
which  is  now  in  suit  was  not  a  subject  of  contention  between  the  par 
ties;  either  as  a  difference  or  in  the  shape  of  any  pending  litigation,  at 
the  time  that  the  agreement  was  entered  into.  In  fact  it  had  no  exis- 
tence before,  and  was  only  brought  into  being  or  life  by  the  contract  of 
November  26,  1881,  and  it  had  no  reference  to  the  past,  but  its  whole 
operation  or  effect  was  intended  exclusively  for  the  future. 

This  was  manifestly  the  understanding  of  all  the  parties  at  the  time ; 
it  bhaped  the  action  of  their  counsel  who  thereafter  invoked  judicial 
confirmation  of  the  adjustment;  and  it  was  the  sole  guide  of  the  court 
when  it  rendered  the  decree  now  set  up  as  re8  {uljudieatay  touching  all 
matters  and  stipulations  contained  in  the  "Gould-Hun tington"  agree- 
ment. 

In  formulating  its  decree,  the  court  was  careful  to  enumerate  in  detail 
all  the  litigious  matters  which  were  in  suit  between  the  several  railroad 
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eoiiipanies,  which  had  participated  in  tlie  <adju8tinent  aud  which  were 
parties  to  litigation  then  pending  before  the  court  j  and  it  reqiiireB  no 
argument  to  show  that  no  other  matters  or  stipulations  in  the  agreement 
were  in  any  way  or  degi*ee  affected  by  the  judgment  then  rendered.  To 
clear  away  any  doubt  which  might  thereafter  exist  or  be  suggested  as  to 
the  precise  meaning,  bearing,  intent  and  effect  of  the  judgment  ren- 
dertjd,  the  court  made  the  following  explanation  of  its  own  decree,  as 
pai-t  of  said  decree : 

**Tlie  aforesaid  decree  is  made  to  carry  out  the  provisions  in  this  behalf 
of  said  agreement,  dated  November  26,  1881 ,  which  is  hereby  made  a 
part  of  this  decree,  and  by  consent  of  the  partitas,  and  upon  considera- 
tion by  the  court,  is  hereby  onlered  and  decreed  to  be  binding  upon  each 
and  all  of  the  parties  hereto  in  all  its  stipulations  and  agreements,  as 
therein  ahotrn,  and  said  decree  does  not  otherwise  affect  or  interfere  toith 
tim  provisions  of  said  a^jreemen f ."  ( Italics  are  ours. )  Hence  we  conclude 
auid  we  hold  that  the  stipulations  of  Article  6  of  the  "  Gould-Huntington 
agreement"  have  not  the  force  and  effect  of  the  thing  adjudged,  and 
that  they  are  lawfully  liable  to  attack  in  the  mode  and  manner  herein 
adopted  by  the  defendent  corporation.  This  conclusion  is  of  course 
mainly  predicated  on  the  theory  fairly  deducible  from  the  record  itself, 
that  the  agreement  in  its  entirety  does  not  evidence  a  single  and  con- 
nected contract,  depending  on  all  its  parts  and  stipulations  for  a  proper 
execution  as  an  effect  flowing  from  the  unity  of  the  contract ;  but  that 
the  instrument  in  \t%  shape  was  used  as  a  means  to  facilitate  the  execu- 
tion by  two  repi'esentatives  of  numerous  obligors  and  distinct  obligees 
of  a  series  of  varied  and  distinct  contracts.  As  controlling  and  repre- 
senting the  varied  interests  of  a  cluster  of  railroad  companies,  Hunting- 
ton acted  in  behalf  of  the  following  corporations:  **  the  Southern  Pacific 
Railroad  Company  of  California,  the  Southern  Pacific  Railroad  Company 
of  New  Mexico  and  the  Southern  Pacific  Railroad  Company  of  Arizona, 
the  Galveston,  Harrisburg  and  San  Antonio  Railway  Company,  the 
Texas  and  New  Orleans  liailroad  Company  and  the  Louisiana  Western 
Railroad  Company."  And  Gould,  clothed  with  corresponding  authority 
from  his  system  of  roads,  stipulated  in  behalf  and  in  the  name  of  the 
following  companies:  **The  Texas  and  Pacific  Riiil way  Company,  the 
International  and  Great  Northern  Railroad  Company,  the  Missouri  Paci- 
fic Railway  Company,  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany, and  the  St.  Louis  Iron  Mountain  and  Soutliern  Railroad  Com- 
pany." 

In  this  connection,  the  record  shows  to  o:ir  entire  satisfaction  that  the 
parties  themselves  did  not  understand  that  th^  instrument  was  intended 
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to  evidence  a  single  connected  contract,  as  appears  from  the  following 
stipulation  : 

"  The  foregoing  agreement  sliall  be  submitted  by  the  respective  par- 
ties thereto  to  the  several  Boards  of  Directors  which  they  respectively 
represent,  and  the  same  shall  be  accepted,  adopted,  ratified,  confirmed, 
made  and  declared  by  said  several  Boards  of  Directors  to  be  the  act  and 
contract  of  their  respective  corporations,  so  far  as  the  siime  affects  them 
reapectively  j " 

And  the  same  understiinding  appears  in  yet  bolder  relief  from  the 
language  used  in  the  following  clause : 

"  It  is  understood  that  either  or  any  of  the  said  several  railroail  com- 
panies, parties  to  this  agreement,  nniy  maintain  any  action,  either  at  law 
or  in  equity,  against  either,  any  or  «all  of  the  other  companies,  parties  to 
this  agreement,  to  protect  any  right  secured  by  this  agreement,  to  speci- 
fically enforce  the  same,  or  to  recover  damages  for  the  breach  of  any 
stipulntion  ii(  *hi«  agreemcMit  aff»*'»ting  its  interests,  and  that  no  objec- 
tion shall  be  had  or  taken  to  any  sacii  action  by  reason  of  the  non- 
joinder of  parties  as  plaintiffs;  and  all  clauses  in  this  agreement  con- 
tained are  to  be  so  construed  as  to  secure  this  right."  The  parties  have 
thus  con8trne<l  their  own  contract,  and  have  themselves  qualified  their 
agreement  in  a  manner  wiiich  completely  refutes  the  argument  of  pUiin- 
tiff's  counsel  in  the  present  cjise. 

It  is  true  that  by  the  act  of  incorporation,  in  1884,  which  created  the 
defendant  company  in  its  present  autonomy,  all  the  corporations  which 
were  then  represented  by  Huntington,  with  the  exception  of  the  South- 
ern Pacific  Railroad  Companies  of  California,  of  Arizona,  and  of  New 
Mexico,  have  all  been  fused  into,  and  were  made  parts  of,  the  same 
system  known  as  the  ^*  Southern  Pacific  C(»mpany."  But  this  does  not 
alter  the  nature  and  legal  effect  of  the  original  contract  Jis  executed  and 
understood  by  the  original  parties  to  the  agreement. 

That  it  was  so  understood  is  made  numifest  by  a  clause  insert^jd  in  the 
amendment  of  the  agreement  under  date  of  February  18,  1885,  which 
stipulates,  as  was  done  in  the  original  contract,  that  the  modifications 
then  made  were  to  be  submitted  for  adoption  and  ratification,  to  the  re- 
spective boards  of  directors  of  the  companies  represented  respectively 
by  Huntington  and  by  (xould. 

We  feel,  therefore,  fully  warranted  to  treat  and  discuss  article  6,  now 
in  suit  as  a  complete  and  independent  contract,  with  a  sole  considera- 
tion, which  was  the  mutual  advantage  to  be  derived  therefrom  by  the 
companies  to  be  affected  therebj'.  The  clause  or  contract  as  shaped, 
ha^i  reference  to  no  other  portion  of  the  agreement,  which  is  complete  for 
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the  piirpones  originally  cont'emplated  without  tlie  contract  contained  in 
that  clause,  as  complete  as  the  contnict  formulated  in  the  section  stands 
witliout  any  reference  to  any  or  all  of  the  other  portions  of  tlie  agree- 
ment. In  diacussing  that  nrticle  we  have  therefore  no  concern  with 
any  of  the  concessions  made  mutuaUy  by  the  parties  to  the  agreement, 
as  considerations  for  other  matters  specified,  or  other  advantages  yielded, 
or  obtained,  by  the  parties  respectively  in  other  portions  of  the  agree- 
ment. 

We  shall  now  discuss  the  real  nature  and  the  legal  effect  of  the  con- 
tract evidenced  by  Article  6  of  the  **Gould-Huntington  ''  agreement. 

It  appears  from  the  record,  including  evidence  taken  on  the  trial  of 
the  exceptions,  that  the  systems  of  railroad  companies  ma<le  parties  re- 
spectively to  the  proposed  arrangement,  had  each  a  througli  and  com- 
plete line  of  communication,  absolutely  independent  of  each  other,  ex- 
cept as  hereafter  stilted,  from  El  Paso  to  Galveston,  and  from  El  Paso  to 
New  Orleans,  the  points  of  traffic  for  which  the  earnings  of  the  contract- 
ing parties  were  to  be  divided.  From  El  Paso  to  New  Orleans  the  Texas 
and  Pacific,  plaintiff  herein,  had  a  continuous  line  of  communication  of 
itself,  and  from  El  Paso  to  Galveston,  its  means  of  communication  were 
by  its  own  line  from  El  Paso  to  Miuola,  and  thence  by  the  International 
and  Great  Northern  Railroad  Company,  connecting  with  the  Galveston, 
Houston  and  Henderson  Railway  Company,  two  of  the  companies  con- 
trolled and  represented  by  Jay  Gould. 

The  communication  of  the  Southern  Pacific,  defendant  herein,  be- 
tween El  Paso  and  Galveston  was  by  means  of  the  Galveston,  Harris- 
burg  and  San  Antonio  Railway  Company  and  the  Galveston,  Houston 
and  Henderson  liailway  Company,  and  it-s  means  of  communication  be- 
tween El  Paso  and  New  Orleans  were  through  the  lines  of  the  Galves- 
ton, Harrisburg  and  San  Antonio,  the  Texas  and  New  Orleans,  the 
Louisiana  Western  and  the  Morgan^s  Louisiana  and  Texas  Railway  Com- 
panies, all  then  controlled  by  Huntington  and  now  parts  of  the  South- 
ern Pacific  syst^Mn .  The  only  parcels  or  portions  of  the  through  lines 
l>etween  either  of  the  three  points  of  traffic,  used  in  common  by  the  two 
systems,  are  a  line  of  ninety  miles  east  of  El  Paso  and  a  short  line  be- 
tween Galveston  and  Houston,  and  the  rights  of  the  parties  to  the  use 
of  these  two  lines  were  secured  in  the  agreement  of  November,  1881,  in 
two  separate  and  distinct  stipulations  outside,  and  entirely  and  safely 
independent  of  Article  6,  now  under  discussion.  There  is  no  contention 
here  as  to  the  free  exercise  of  that  right. 

Now,  as  at  certain  points,  both  in  Texas  and  in  Louisiana,  it  appears 
that  the  respective  lines  of  the  plaintifTs  and  of  the  defendant's  systems 
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of  roads  are  very  far  apart,  tliere  is  no  pretention  that  they  are  parallel 
roadA,  but  from  tlie  record  an  shown  by  the  foregoing  statement,  it  ap- 
pears V  ery  clearly  that  for  the  traffic  between  El  Paso  and  New  Orleans 
and  between  El  Paso  and  Galveston,  they  were  unquestionabl 3^ competing 
lines. 

It  cannot  be  doubted  that  shippers  who  desired,  without  the  existence 
of  the  agreement  contiiined  in  Article  6,  to  consign  goods  either  from  El 
Paso  to  New  Orleans,  or  the  reverse,  or  from  Galveston  to  El  Paso,  or 
the  reverse,  had  the  option  to  select  either  of  the  two  lines  in  accord- 
ance with  the  most  favorable  terms  which  he  could  obta,in  from  either. 
He  would  then  have  had  the  advantage  of  the  natural  competition  ex- 
isting between  the  two  rival  systems.  But  under  the  effect  of  the  ar- 
rangement now  under  discussion,  the  shipper  could  desire  no  advant^ige 
as  a  result  of  his  choice  between  the  two,  as  the  terms  would  be  the  Siime 
with  either  or  both. 

It  is,  therefore,  tx>o  clear  for  further  argument  or  illustration  that  the 
first,  the  lasting  and  the  inevitable  result  of  the  agreement  to  the  public 
was  to  stifle  competition,  and  as  competition  is  the  life  of  trade,  the  effect 
of  the  contract  must  necessarily  and  inevitably  have  l)eeu  injurious  to 
public  interests,  and  hence  it  was  contrary  to  public  policy. 

We  have  been  at  great  jiaius,  and  have  devoted  long  and  tedious 
labor  to  examine  all  the  authorities,  consisting  mainly  of  opinions  ren- 
dered on  this  point  by  courts  of  last  resort  in  this  country,  which  were 
submitt'Cd  to  us  by  counsel  in  this  ca«e,  and  we  reach  the  conclusion  that 
American  jurisprudence  has  firmly  settled  the  doctrine  that  all  contracts 
which  have  a  palp<able  tendency  to  stifle  competition,  either  in  the  mar- 
ket value  of  commodities  or  in  the  carriage  or  transportation  of  such 
commodities,  are  contrary  to  ijublic  policy,  and  are,  therefore,  incapable 
of  conferring  upon  the  parties  thereto  any  rights  which  a  court  of  justice 
can  recognize  or  entbrce.  A  reference  to  some  of  the  leading  and  most 
pointed  authorities  on  the  subject  may  not  be  out-place  in  tliis  opinion ^ 
nothwitlistandingits  already  formidable  length. 

In  the  case  of  Hooker  vs.  Vandew«ater,  4  Denio,  p.  349,  the  court  had 
to  consider  a  contract  between  the  proprietors  of  several  lines  of  canal 
boats,  who  had  agreed  to  establish  fixed  rates  of  fi-eight  and  passage  tor 
a  certain  season  and  to  divide  the  net  earnings  among  themselves  ac- 
cording to  fixed  rules.  The  attempt  of  one  of  the  contracting  parties  to 
<;nforce  the  agreement  Jigainst  a  recalcitrant  member  of  the  combination 
was  discountenanced.  True,  tlie  contract  fell  under  tlie  ban  of  a  special 
statute  of  the  State  ;  but  the  court,  nevertheless,  took  occasion  to  sane- 
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tion  the  general  principle  which  underlies  our  conclusions  in  tliie  case* 
The  court  said : 

•  "  It  is  a  general  proposition  that  can  agreement  to  do  an  unlawful  act 
cannot  be  supported  at  law — that  no  right  of  action  can  spring  out  of 
an  illegal  contract ;  and  this  rule  applies  not  only  when  the  contract  is 
expressly  illegal,  but  whenever  it  is  opposed  to  public  policy,  or  founded 
on  an  iuiuioisil  consideration — the  maxim  being  fjr/«i;pi  cau^a  nan  oriitir 
(ictio,^'' 

In  the  case  of  Stiinton  vs.  Allen,  5  Denio,  p.  434,  the  court  refused  its 
aid  to  enforce  the  payment  of  a  promissory  note  growing  out  of  trans- 
actions predicated  on  a  similar  contract,  on  the  ground  that  such  a  con- 
tract cannot  receive  judicial  sanction.  We  cull  the  following  language 
from  that  opinion  :  "  Though  the  branch  of  the  law  relating  to  public 
policy  is  liable  to  be  misunderstood  and  extended  beyond  its  proper  di- 
mensions, still  it  must  not  on  that  account  be  neglected  or  disparaged. 
The  rule  that  coutracts  and  agreements  are  void  when  contrary  t4)  pub- 
lic policy,  when  properly  understood  and  api)lied,  is  one  of  the  great 
preservative  pnnciples  of  a  State." 

And  referring  to  the  case  herein  previously  quoted,  the  court  said: 
"That  decision  being  conclusive  on  the  main  point  in  the  present  case,  1 
might  have  rested  upon  that  authority  alone,  if  I  had  not  supposed  that 
the  occasion  called  for  an  opinion  as  to  the  legality  of  such  an  associa- 
tion upon  the  principles  of  the  common  law." 

In  Ohio  an  association  ()f  salt  manufacturers  entered  into  a  combina- 
tion for  the  purpose  of  selling  and  transporting  that  commodity.  The 
court  refused  iU  aid  to  enforce  its  conditions,  saying  among  other 
things : 

"  The  clear  tendency  of  such  an  agreement  is  to  establish  a  monopoly, 
and  to  destroy  competition  in  trade,  and  for  that  reason,  on  grounds  of 
public  policy,  courts  will  not  aid  in  its  enforcement.  It  is  no  answer  to 
say  that  competition  in  the  salt  trade  was  not  in  fact  destroyed,  or  that 
the  piice  of  the  commodity  was  not  unreasonably  advanced.  Courts 
will  not  stop  to  inquire  as  to  the  degree  of  injury  in flict<»d  upon  the  pub- 
lic ;  it  is  enough  to  know  that  the  inevitable  tendency  of  such  contracts 
is  injurious  to  the  public."    Salt  Company  vs.  Giitlirie,  .'^5  Ohio,  6(58. 

The  doctrine  iiuds  additional  support  and  siinction  from  the  following 
authorities : 

Gibbs  vs.  Baltimore,  I'iO  U.  S.,  p.  4()8,  in  which  the  court  took  occa- 
sion to  set  down  a  rule  peculiarly  applicable  to  pooling  arrangements 
between  competing  railroad  companies,  which  are  universally  recog- 
nized and  treated  in  jurisprudence  as  qunsi  public  corporations.     The 
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Hearned  Chief  Justice,  as  the  organ  of  the  court,  said  with  great  clear- 
nesB  and  terseness : 

"Hence,  while  it  is  justly  urged  that  those  rules  which  say  that  a 
given  contract  is  against  public  policy  should  not  be  arbitrarily  extended 
so  as  to  interfere  with  the  freedom  of  contract  ♦  ♦  ♦,  yet  in  the  in- 
stance of  business  of  such  character  that  it  presumably  cannot  be  re- 
strained to  any  extent  whatever  without  prejudice  to  the  public  interest, 
courts  decline  to  enforce  or  sustain  contracts  imposing  such  restraint, 
however  partial,  because  in  contravention  of  public  policy." 

See  also:  Woodstock  Co.  vs.  Extension  Co.,  129  U.  S.,  644  ;  Morris 
vs.  Barclay,  68  Pa.  State,  173  j  Arnot  et  al.  vs.  Canal  Co.,  68  N.  Y.,  55S; 
Craft  vs.  McConoughty,  79  111.,  346  (22  Am.  Reports,  71);  Morrill  vs.  R. 
R.  Co.,  55  N.  H.,  537 ;  Jackson  vs.  McLean,  36  Federal  Reporter,  213  ; 
Santa  Clara  vs.  Hayes  et  al.,  18  Pacific  Reporter,  392;  Hamilton's  not^s 
15  Federal  Reporter,  p.  667. 

We  are  referred  by  plaintiff's  rounsel  to  se venal  authorities  which  are 
quoted  as  antagonizing  the  views  which  we  have  adopted  in  this  opin- 
ion. But  we  have  not  found  any  decisions  emanating  from  American 
courts  of  last  resort  which  have  enforced  or  recognized  any  rights  flow- 
ing from  a  contract  which  had  a  tendency  to  stifle  competition  in  trade, 
or  in  the  business  of  common  cairiers,  or  which  were  for  other  or  similar 
reasons  contrary  to  public  policy.  The  adjudications  which  have  sus- 
tained contracts  assailed  on  similar  grounds  are  predicated  on  taets 
which  removed  each  particular  case  from  the  operation  of  the  rule,  for 
the  simple  reason  that  ^' cases  must  be  judged  according  to  their  circum- 
stances, and  can  only  be  rightly  judged  when  the  reason  and  grounds  of 
the  rule  are  carefully  considered."    20  WaL,  64,  68. 

Under  our  own  system,  the  doctrine  is  not  only  sanctioned  by  judicial 
authority,  but  it  has  been  specially  incorporated  in  our  code,  in  its  wide 
range  of  remedies  for  wrongs  and  enforcement  of  rights. 

Article  1893  reads :  ^^An  obligation  without  a  cause,  or  with  a  false 
or  unlawful  cause,  can  have  no  effect." 

Article  1895  provides :  "  The  cause  is  unlawful  when  it  is  forbidden 
by  law,  when  it  is  contra  boaos  mores  (contrary  to  moral  conduct)  or  to 
public  order." 

In  the  case  of  Firemen's  Association  vs.  Berghans,  13  Ann.,  209,  the 
principle  was  formulated  thus :  "When  a  contract  belongs  to  a  class 
which  is  reprobated  by  public  policy,  it  w^ill  be  declared  void,  although 
in  that  particular  instance  no  injury  to  the  public  may  have  resulted.'* 

The  case  of  the  India  Bagging  Co.  vs.  Kock,  14  Ann.,  168,  involved  an 
attemi)t  t«  judicially  enforce  one  of  the  conditions  of  an  association 
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formed  by  dealers  in  bagging,  who  had  agreed  not  to  Aell  any  bagging 
for  the  term  of  three  monthw,  witliont  the  consent  of  the  majority  of 
the  members,  under  a  stipulated  penalty'.  In  dismissing  tlie  action,  the 
court  used  the  following  language : 

"  This  is  a  case  which  ought  never  to  have  come  before  us.  The 
agreement  lietween  the  parties  was  palpably  and  unequivocally  a  combi- 
nation in  restraint  of  trade,  and  to  enhance  the  price  in  the  market  of 
an  article  of  prime  necessity  to  cotton  planters.  Such  combinations  are 
contrary  to  public  order,  and  cannot  be  enforced  in  courts  of  justice." 

See  also:  Glasscock  vs.  Wells,  23  Ann.  517  ;  Ciimmings  vs.  Saux,  30 
Ann.  207. 

Our  ruling  on  this  point  is  fortified  in  a  double  panoply,  furnished  by 
civil  as  well  as  common  law  authorities. 

Plaintiff's  counsel,  however,  make  the  point  tliat  were  they  to  concede, 
for  the  sake  of  argument  that  tlie  contract  sued  on  miglit  be  against 
public  policy,  yet  in  so  far  as  it  lias  been  executed,  plaintiffs  are  entitled 
to  recover. 

The  argument  is  predicated  mainly  on  the  fact  that  from  month  to 
month,  between  November,  18S4,  and  March,  1887,  the  defendant  had 
executtul  its  obligation  under  the  contract  by  submitting  reports  of  its 
earnings,  by  which  it  appe<are(l  that  it  was  indebted  to  plaintiff  in  the 
sum  of  $330,717  78,  and  that  by  pleading  a  peremptory  exception,  the 
defendant  admitted  an  a<lditional  indebtedness  on  the  same  basis,  of 
$200,000. 

A  proper  understanding  of  the  considerations  which  underlie  ourcoli- 
clusions  herein  previously  announced  affords  a  ready  answer  to  this  con 
tention. 

The  rule  is  that  no  effect  can  be  given  to  a  contract  reprobated  by 
law,  or  contrary  to  public  policy — and  hence  courts  cannot  lend  their 
aid  even  to  secure  an  otherwise  fair  division  of  the  results  of  an 
illegal  contract  between  the  parties  thereto. 

In  cases  like  the  present,  in  refusing  to  enforce  the  stipulations  of  a 
contract  which  has  the  palpable  tendency  to  stitle  competition,  or  to 
create  or  foster  a  monopoly,  courts  will  not  go  t«  the  extent  of  decree- 
ing  the  nullity  of  the  contract  sued  on,  but  they  simply  abstain  from 
dealing  with  it,  or  from  discussing  any  of  its  effects  as  between  the  par- 
ties. On  ascertaining  that  the  building  is  infested  with  the  disease  of 
illegality,  the  judge  simply  refus€»,s  to  enter  its  portals,  and  he  retires 
without  incurring  contact  with  any  of  its  inmates,  and  without  attempt- 
ing to  examine  into,  or  to  rectify,  any  rights  or  wrongs  which  may  exist 
between  the  inmates  of  the  polluted  household.     He  leaves  them  quietly 
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where  tbey  have  placed  themselves,  and  he  turus  a  deaf  ear  to  any 
equities  which  one  of  the  parties  may  invoke  against  the  other. 

It  is  on  this  principle  that  by  far  the  greater  number  of  the  decisions 
here  in  above  quoted  were  grounded. 

In  the  case  of  Gibbs  vs.  Baltimore  Gas  Co.,  130th  U.  S.,  p.  3{^,  the 
court  refused  its  aid  to  a  party  who  claimed  a  stipulated  commission  for 
having  negotiated  a  favorable  contract  for  the  gas  company,  on  tlie 
ground  tliat  the  contract  was  illegal. 

The  court  expounded  the  general  principle  as  follows  :  **  The  rule  of 
law  is  of  universal  operation,  that  none  shall,  by  the  aid  of  a  court  of 
justice,  obtain  the  fruits  of  an  unlawful  contract." 

There  is  no  conflict  between  the  law  of  that  case,  and  the  leg«il  con- 
clusions announced  in  the  case  of  Brooks  vs.  Martin,  2  Wallace,  p.  70, 
on  which  plain  tili*^s  counsel  mainly  ground  their  hopes  of  succe«»  on  this 
point. 

Brooks  and  Martin  bad  formed  a  partnership  for  speculation  in  soldiei^ 
land  warrants,  which  had  been  forbidden  by  an  Act  of  Congress. 
Brooks  who  had  the  exclusive  management  of  the  iirm^s  business,  acting 
as  the  agent  of  his  co- partner,  subsequently  liought  out  the  latter^s  in- 
terest in  the  concern.  To  a  suit  brought  by  Martin  to  avoid  the  sale  on 
the  ground  of  fraud  on  the  part  of  Brooks,  the  illegality  of  the  original 
dealings  of  the  firm  was  pleaded.  But  the  court  held  that  the  illegality 
of  the  original  contract  was  not  a  bar  to  Martin's  recovery,  as  his  claim 
did  not  involve  the  nature  of  said  contract.  The  following  clear  dis- 
tinction between  a  cause  of  action  on  tlie  oiiginal  contract,  and  that  on 
the  rescission  of  a  sale  tainted  with  fraud,  is  a  fair  answer  to  jilaintifTi* 
reliance  on  that  case. 

"  We  have  no  doubt  that  the  traffic  was  illegal.  Undoubtedly  the 
main  object  of  the  act  of  February  11,  1847,  was  to  protect  the  soldier 
against  improvident  contracts  of  the  precise  character  of  those  developed 
in  this  record.  •  •  •  If  a  soldier  who  had  thus  sold  his  claim  to 
Brooks,  Field  &.  Co.  had  refused  to  perform  his  contract,  or  to  do  any 
act  which  was  necessary  to  give  them  the  full  benefit  of  their  purchase, 
no  court  would  have  compelled  him  to  do  it,  or  given  them  any  relief 
against  him.  And  if  they  had,  by  any  such  meAns,  got  posses.sion  of 
the  land  warrant  or  scrip  of  a  soldier,  no  court  would  have  refused,  in  a 
proper  suit,  to  compel  them  to  deliver  up  such  land  warrant  or  scrip  to 
the  soldier.  Or  if  Brooks,  after  signing  the^  articles  of  partnership 
had  said  to  Martin,  "  I  refuse  to  pnweed  with  this  partnership,  because 
the  purpose  of  it  is  illegal,"  Martin  would  have  been  entirely  without 
remedy.    If,  on  the  other  hand,  he  had  said  to  Martin,  "  I  have  bought 
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one  hnndred  soldiers^  claims,  for  which  I  have  agrcjed  to  pay  a  certain 
nnm,  which  I  require  you  to  advance  according  to  your  agreement." 
Martin  might  have  refused  to  comply  with  such  a  demand,  and  no  oourt 
woukl  have  given  eitlier  of  his  partners  any  remedy  for  such  refusal." 

This  is  precisely  tlie  legal  attitude  occupied  by  the  parties  in  this  con- 
troversy. 

In  an  illegal  contract,  the  defendant  herein  had  agreed  and  covenanted 
to  pay  over  to  plaintiff  any  pool  balance  to  which  the  latter  was  entitled 
under  the  arrangement  to  divide  their  joint  earnings  in  the  traffic  be- 
tween El  Paso  and  Galveston,  and  that  between  New  Orleans  and  El 
Paso.  It  has  acknowledged  the  existence  of  such  a  balance,  but  when 
called  on  to  deliver  the  same,  it  refuses,  and  sets  up  the  illigality  of  the 
contract  under  which  it  was  obtained.  The  answer  of  the  court  must 
be  that  plaintiff,  urging  a  claim  based  exclusively  on  an  illegal  contract, 
is  without  remedy. 

Having  concluded  that  the  contract  sued  on  was  illegal  as  'contrary  to 
public  policy,  we  see  no  necessity  to  discuss  the  two  other  grounds  ot 
exception  set  up  by  the  defendant. 

Judgment  affirmed. 


No.  10,293. 
Adeline  E.  Stringer  vs.  Louis  Mathis.  — - 

41    985 
1.    A  woman  who  keeps  a  room  in  her  house  to  be  visited  and  occasionally  occupied  by  her    ^^  ^SC3 
concubine,  without  any  contract  for  the  payment  of  rent  by  the  latter,  cannot  enforce  such 
payment. 
'2.    The  evidence  in  this  case  satisfying  us  that  the  services  for  which  payment  is  claimed,  had 
iio  other  motive  than  the  pre-existing  concubinage  of  the  parties  and  were  merely  inci- 
dental to  such  relation,  the  plaintiCT  cannot  claim  rcnumeration  therefor. 
3.    The  evidence  showing  that  there  was  no  intention  on  the  part  of  plaintiff  to  claim,  or  of 
the  concubine  to  make,  any  payment  of  rent,  or  for  Bervices,   no  obligation  to  pay  was 
created,  especially  when  it  appears  that  plaintiff  received,,  in  other  ways,  a  pecuniary 
quid  pro  quo  for  the  beneflto  conferred. 

APPEAL  from  tlie  Civil  District  Court,  for  the  Parish  of  Orleann. 
Voorhies,  J. 


Branch  K.  Miller  for  Plaintiff  and  Appellant. 


Henry  P.  Dart  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenker,  J.     Joseph   Mathis,  a  bachelor,  died  on  April  Itt,  1887, 
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leaving  an  estate  of  about  $20,000,  whicli  was   inherited  by  the  defend- 
ant as  his  sole  legal  heir. 

The  plaintiff,  a  lodging  housekeeper  in  this  city,  claims  $1644  90  for 
room  rent  due  by  Joseph  Mathis  from  May  1st,  1884,  to  the  date  of  his 
death,  and  $500  for  services  rendered  to  him  as  a  sick-nurse  during  the 
same  period. 

The  defenses  are  a  general  denial  and  the  special  defense  that  plaiatiif 
had,  for  many  years -been  the  concubine  of  Joseph  Mathis,  and  that  he 
had,  on  that  account,  expended  large  sums  of  money  in  her  behalf;  that 
he  visited  her  house  during  the  time  for  which  renumeration  is  claimed] 
solely  for  the  purposes  of  such  concubinage,  and  that,  if  the  room  was 
retained  for  him,  it  was  solely  for  that  purpose. 

The  evidence  leaves  not  tlie  slightest  doubt  upon  our  minds  as  to  the 
relations  existing  between  plaintiff  and  Joseph  Mathis.  They  were  those 
of  concubines. 

From  1867  to  1878  Mathis  lived  in  the  house  kept  by  plaintiff. 

In  1878  he  desired  to  break  off  his  open  relations  with  plaintiff,  in 
order  to  retain  relations  with  his  brother,  and,  from  that  time,  he  roomed 
and  boarded  elsewhere.  Nevertheless  he  continued  to  make  regular 
weekly  visits  to  tfie  house  of  plaintiff,  si>ending  there  Saturday  night, 
Sunday  and  Sunday  niglit.  It  was  on  these  occasions  that  he  occupied 
the  room  for  which  rent  is  claimed,  and  which  was  undoubtedly,  retained 
^OT  his  occupancy  and  not  rented  to  others.  We  are  satisfied  that  the  sole 
motive  of  the  visits  or  occupancy  of  the  room  by  Mathis  and  of  it«  re- 
tention by  plaintiff  w^as  the  relation  of  concubinage  existing  between 
them.  What  other  motive  does  the  evidence  suggest  ?  He  had  his  room 
elsewhere  which  he  paid  for  and  occupied.  Why  did  he  want  another 
room  ?  It  is  suggested  that  he  wanted  it  in  order  to  receive  the  care  of 
plaintiff  as  a  nurse.  But  did  he  only  require  nursing  on  Saturday  and 
Sunday  nights  ?    He  went  without  nursing  during  the  re«t  of  the  week. 

There  is  no  pretense  that  there  was  any  contract  tliat  he  should  pay 
rent  for  the  room.  If  there  was  such  a  contract  it  might  be  that  the 
concubinage  would  be  no  defense. 

That  he  did  not  pay  rent  for  the  room  is  evidenced  hy  this  suit. 

If  the  plaintiff  can  recover  it  must  be  on  the  ground  that  there  was 
an  implied  contract  on  the  part  of  plaintiff',  resulting  from  his  occu- 
pancy. 

But  are  we  to  hold  that  that  woman  or  man  who  keeps  a  room  in  his  or 
her  house  to  be  visited  occasionally  and  occupied  by  a  concubine,  with- 
out any  contract  to  pay  rent,  can  claim  or  enforce  such  payment? 

The  cases  cited  by  plaintiff  clearly  exclude  such  an  allowance. 
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Ill  Viens  VS.  Briekell  8,  Martin  11,  the  court  overruled  a  defense  of 
concubinage,  but  the  opinion  said,  after  admitting  the  fact  of  concubi- 
nage: "  This,  however,  does  not  seem  to  have  been  the  motive  of  tlieir 
coming  together,  but  ratlier  the  consequence  of  the  familiarity  which  a 
close  union  of  interest  is  apt  to  create  between  persons  of  different  sexes. 
We,  therefore,  cannot  view  this  circumstance  as  preventing  or  destroy- 
ing any  right  which  she  may  have  on  defendant  for  a  renuraeration, 
etc."  Clearly  implying  that  had  the  concubinage  been  pre-existing  and 
been  the  motive  of  their  coming  together,  the  defense  would  have  been 
good. 

In  succession  of  Perenilhet  23d  Ann.  294,  the  court  said :  '^  An  em- 
ployer  cannot  pay  off  a  female  employee  by  robbing  her  of  her  virtue. 
Such  a  method  of  extinguishing  obligations  is  not  known  to  the  law.  If 
concubinage  had  been  proved  to  have  been  the  cause  and  motive  of  the 
parties  living  together  in  the  same  house  in  the  first  instance,  and  the 
services  in  question  to  have  been  merely  incidental  to  such  a  state  of 
living,  our  conclusion  might  have  been  different." 

The  evidence  in  the  case  fully  convinces  us  that  there  was  no  inten- 
tion on  the  part  of  plaintiff  to  require,  or  of  Mathis  to  make,  any 
payment  for  the  occupancy  of  the  room  or  for  services.  It  further  satis- 
fies us  that  Mathis  did  not  enrich  himself  at  plaintiff^s  expense,  but  on 
the  contrary,  that  he  gave  in  other  ways,  a  pecuniary  quid  pro  quo  for 
all  the  benefits  received  from  her.  The  plaintiff  failed  to  testify  in  her 
own  behalf,  and  if  she  might,  by  her  testimony,  have  strengthened  her 
claim,  its  absence  is  her  own  fault.  As  it  stands  on  this  record,  we  agree 
with  the  judge  a  quo  that  it  is  not  sustained. 

We  have  not  discussed  the  conflicts  in  the  evidence,  but  we  have  care* 
fully  considered  and  weighed  them,  and  have  contended  ourselves  with 
announcing  our  conclusions. 

Judgment  affirmed. 
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No.  10,222. 
Succession  op  Louise  Mathilde  Lehmann.  i^T^ 

I  48    304 
Enquiries  touclting  the  legality  of  an  executor's  appointment  cannot  be  raised  by  a  par-  !  4s  1261 

chaser  of  property  of  the  succession  at  Judicial  sale,  under  an  order  of  court  apparently  !  ^^    _^ 

regular,  and  for  the  purpose  of  discharging  debts  of  the  deceased  and  costs  of  adminiK*  ^^,j;  ^ 

tration. 

While  actually  exercising  the  office  of  executor,  he  must  perform  its  duties,  and  the  ille- 
gality of  his  appointment  will  not  vitiate  his  acts.  ij^    ^ 
Purchasers  at  succession  sales  are  not  bound,  at  their  peril,  to  enquire  wlren  the  prop- 
erty is  advertised  by  an  executor,  whether  the  will  appointing  him,  which  is  vaiid  on  U- 
/oec,  is  ▼oidable. 
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4.  When  a  HiicceHsiun  i»  in  the  hands  of  an  executor  and  in  proce«»  of  liquidation.  tfajD  int4>r^ 
est  of  the  heirs  bein|r  merely  contingent,  they  nee<l  not  be  nonsuited,  or  beard,  before  tut 
application  for  sale  i«  made.  a.s  a  condition  precedent  to  the  validity  of  the  titJe  of  a 
purchaser. 

5.  When  the  poceed«  of  a  sale  made  by  an  exet-utor  to  pay  debts  are  not  grenttp  di«prop«»r- 
tionate  to  the  debts,  the  sale  will  not  be  annulled. 

6.  Acts  of  pi*ocunition  under  private  signatui'e  become  authenticated  when  attached  to  and 
form  i>art8  of  judicial  proceedings,  or  are  lncor|K>rated  in  an  authentic  act. 

A  PPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 


A 


Monroe,  J. 


Frank  X.  Bntler^  for  the  Testamentary  Executor,  Plaintiff  and  Ap- 
pellant. 

1 .  Where  there  is  satisfactory  proof  of  existiufi:  debts  approximating  the  appraised  value  of 
the  property  belonging  to  the  estate,  and  the  movables  are  t-^tallv  inadequate  to  diacharKe 
the  debts,  it  is  the  duty  of  the  executor  to  apply  to  the  <-ourt  for  an  order  to  sell  the  mova- 
bles and  immovables,  to  pay  8u<*h  debts.    Particularly  is  such  an  application  and  order 

'appropriate  when  the  universal  legatee  joins  the  executor  and  expresdy  requeata  and 
cimsentA  thereto.    C.  C.  Arts.   1668.  1660,  1670,  11G4,  1165  and  1166.    C.  P.  Arts.  083,  et  aef . 

2.  No  attonieys  for  absent  heirs  need  be  appointed  in  a  testate  succession  where  there  are  iw 
forced  heirs  and  when  all  the  estate  after  payment  of  debts,  in  bequeated  to  a  univeirsal 
legatee.     12  La.  73;  15  La.  527  ;  2  Ann.  206:  3  Ann.  228. 

:{.  .\  i)urehfl8er.  in  good  faith,  at  a  judicial  sale  of  succession  property,  made  under  an  order 
of  a  court  of  competent  jurisdiction  to  pay  debts  is  fully  protected. by  the  decree  ordering 
tlie  sale,  securer  a  perfect  title,  and  has  no  concern  or  interest  in  raising  any  question 
either  as  to  the  validity  of  the  will,  tlie  reality  of  the  debts,  the  rights  of  heirs,  or  the 
regularity  of  any  pn>ceedinga  had  in  the  succession  preceding  the  order  of  sale.  8  La. 
424:  13  La.  436:  15  La.  182.  2  Ann.  466;  15  Ann.  250;  18  Ann.  4^5:  27  Aihi.'363;  28  Ann. 
•    7.-)5.    2  Peters:  U.  S.  K.  168  ;  10  Peters.  445 ;  1  Wallace,  684. 

4.  All  informalities  in  probate  proceedings  for  the  sale  of  laud  are  prescribed  by  five  yean . 
and.  therefore,  all  defects  in  the  powers-of-attorney  complained  of  by  iCrs.  Domeoq.  are- 
or  soon  will  be,  cured  by  prescription.    21  Ann.  584. 

5.  In  the  exercise  of  it«  equitable  powers,  the  court  may  w611  grant  a  reasonable  delay  to  en, 
able  the  executor  to  have  such  i>«wer.s-of-attorney  duly  authenticated. 


Alfred  Grima  for  Defendant  and  Appellee : 

A  will  made  by  a  minor,  under  sixteen  years,  is  null.    C.  C.  1476 :  C.  X.  903 ;  1  Demolombe 
Don.  p.  439,  sec.  410 ;  3  Marcad^,  p.  395,  sec,  493 :  11  Laurent,  par.  143,  146. 
The  doctrine  of  the  protection  of  purchasers  in  good  faith,  by  the  order  of  sale  in  matters 
of  judicial  sales,  does  not  apply  to  this  case  ;^  the  illegalities  in  the  title  offered  are  set  np 
l)efore  payment  of  price  or  entering  in  iiossession,  ftnd  must  be  a4,indieated  upon  by  the 
court.     16  Ann.  422.  succession  of  Weber:  9  Ann.  .560;  11  Ann.  109. 
An  act  of  procuration  for  the  sale  of  immovables  in  Louisiana,  which  procuration  was 
McKnowledge<l  before  one  style  an  A M<frman  in  Pennsylvania,  and  without  a  single  wit. 
nesM  to  the  act  or  acknowledgement,  has  no  effect  as  an  authentic  act  in  this  State,    C.  C. 
2234:  39  Ann.  1050.  Leibe  vs.  Hebbersmith  and  cases  cited. 
'  An  act  of  procuration  for  the  sale  of  immovables  in  Louisiana,  executed  before  a  notary  in 
Germany,  and  without  any  witnesses  to  the  same,  has  not  the  efifeet  of  an  anthentit*  act  ta 
TA>uisiana.    C.  r.  2234:  14  Ann.  84:  Ston'  Conf.  of  L.,  sec.  435. 
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The  reniArk  in  the  appellant's  brief  that  there  will  be  Ave  years  ou  the  17th  of  December, 
from  the  date  of  the  most  recent  said  pro<'uratious.  is  not  a  plea  of  prescription,  and  even 
if  pleaded,  prescription  of  five  yean*  could  not  confer  title  to  an  immovable. 


Jerome  Meunier  and  Chan,  F.  Claiborne  on  the  same  side. 


The  opiniou  of  tlie  court  was  delivered  by 

W ATKINS,  J.  Three  of  the  purchasers  of  immovable  property  at  sucw- 
cesgion  sale,  resist  a  rule  taken  upon  them  by  the  testamentary  executor, 
tc  compel  their  compliance  with  the  terms  of  at\judication  and  accept- 
ance of  title. 

Their  objections  are:  Ist.  That  the  testament  of  tlie  decedent  is  ab- 
solutely null,  because  she  had  not  attained  the  full  age  of  sixteen  when 
it  was  made,  "and,  therefore,  the  appointment  of  the  executor  in  said 
will,  and  all  proceedings  founded  on  same,  as  well  as  the  confirmation  of 
said  executor,  are  null  and  void: "  2nd.  That  tliere  are  heirs  of  the  de- 
ceased who  are  absent  from  the  State,  and  not  represented  therein,  who 
have  an  interest  in  contesting  the  validity  of  said  testament,  and  who  are 
not  made  parties  to  the  proceedings  ancillary  to  the  sale.  3rd.  That 
the*amouut  of  property  sold  was  considerably  in  excess  of  the  debts  of 
the  succession  and  the  sale  was  unwarnmted  and  illegal. 

In  addition  to  the  foregoing  defenses  wliich  are  common  to  all,  tlie 
respondent,  Mrs.  Adele  Domecq,  urges  that  the  piece  of  property  which 
was  adjudicated  to  her  was  previously  purchased  for  the  deceased  tes- 
tatrix through  "  certain  judicial  proceedings  "  in  the  Civil  District  Court, 
and  the  title  was  passed  before  a  notary,  in  which  the  vendors  were 
ostensibly  represented  by  attorneys  in  fact  whose  procurations  were  not 
authentic  in  fonn,  and  did  not  furnish  complete  evidence  of  their  sig- 
natures. 

For  all  of  these  reasons  they   insist   that  the  protterred  titles  are  not 

good. 

I. 

lu  regard  to  the  first  objection  the  facts  are  these:  Louis**  Mathilde 
Lehman  died,  leaving  a  will  in  which  she  instituted  Widow  E.  H.  lieh- 
man  her  univers<il  legatee,  and  appointed  Paul  Lacoste  testamentary 
execut4)r^  The  will  was  duly  probated  and  letters  testamentary  were 
issued  to  the  testamentary  executor.  An  invent^uy  was  taken,  and  the 
property  appraised  at  $450(). 

On  showing  to  the  court  the  existence  of  about  ^SOOO  of  debts  due  by 
the  deceased,  in  a4ldition  to  tiie  C4>sts  and  expenses  of  administration, 
and  that  he  had  no  funds  t^)  pay   same,  the  executor  represented  that  a 
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gile  of  tlie  movables,  and  so  mnch  of  the  immovables  of  the  estate  as 
would  meet  and  pay  the  Mime,  should  be  made,  and  the  judge  so  or- 
dered. 

In  the  petition  of  the  executor  the  universal  legatee  joined,  alleging 
that  she  possessed  no  means  with  wliieh  to  pay  the  debts  and  charges 
against  the  succession . 

Conceding  for  the  argument  that  the  testament  is  null  for  ^vant  of 
capacity  of  the  infant  testatrix  to  iiiake  it,  this  objection  goes  merely  to 
the  capacity  of  the  iestamentary  executor. 

Then,  we  have  for  answer  this  question :  Can  a  purchaser  of  succes- 
sion  property  at  judicial  sale,  made  under  an  order  of  court,  on  the 
joint  petition  of  a  testamentary  executor  and  universal  legatee,  showing 
an  apparent  necessity  therefor,  in  order  to  meet  and  discharge  the  debts 
of  the  deceased,  and  the  cost  and  expense  of  administration,  urge  the 
nullity  of  the  testament  appointing  the  testamentary  executor  as  a  rea- 
son for  her  non-acceptance  of  the  tendered  title. 

We  think  not;  for  it  has  been  held  that  "enquiries  touching  the  legal- 
ity of  a  syndic^s  appointment  are  irrelevant 'Mn  an  injunction  suit  by  the 
heirs  of  an  insolvent  against  an  execution  of  a  twelve  months  bond. 
Say  the  court :  "  While  actually  exercising  the  office  he  must  perform 
its  duties,  and  the  illegality  of  his  appointment  will  not  vitiate  his  acts. '' 
Cloutier  vs.  Lem^e,  Syndic,  33  Ann.,  307. 

It  has  been  held  to  be  "elementary  that  the  mere  illegality  of  the  ap- 
pointment of  an  admin istrat.or  will  not  vitiate  ih%  acts  done  under  it.  '* 
Say  the  court :  "  This  is  so  true  that  the  law  will  not  allow  a  suspen- 
sive appeal  from  a  decree  appointing  such  officers ;  but  it  declares  that 
such  decree  shall  have  immediate  effect  notwithstanding  the  appeal, 
and,  therefore,  regardless  of  the  legality  or  illegality  of  the  appoint- 
ment." Succession  of  Alt«mu8,  32  Ann.,  367 ;  Succession  of  Dugart,  30 
Ann.  268;  21  Ann.  543;  10  Ann.  670;  5  Ann.  156,  161 ;  C.  P.,  1059,  580. 

Not  only  is  this  general  proposition  sustained  by  ample  authority,  but 
it  has  been  applied  to  this  particular  class  of  cases ;  for  in  Green  vs. 
Baptist  Church  of  Shreveport,  27  Ann.  563,  the  case  was  stated  thus: 

**  Plaintiff  claims  that  her  birth  destroved  her  father's  will ;  that  the 
executor  became  thereby  without  power  to  act,  and  that  the  sale  made 
by  him  conveyed  no  title.  It  is  in  evidence  that  Robert  Green  died  insol- 
vent. It  is  admitted  that  the  proceeds  of  the  property  went  toward  the 
payment  of  his  debts. 

"  Prima  facie  the  title  acquired  by  the  purchaser  was  a  good  one.  The 
property  liad  been  sold  under  an  order  of  a  competent  court,  made  at 
the  instance  of  one  apparently  authorized  to  apply  for  it.    The  records 
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of  the  country  showed  that  the  executor  was  exercising  the  functions  of 
his  office  at  the  time  he  asked  for  tlie  order  of  sale. 

**  Purchasers  are  not  bound,  at  their  peril,  to  inquire  when  property  is 
advertised  for  sale  by  an  executor,  whftlier  anything  has  occurred  out- 
side of  court  to  destroy  the  will  while  he  is  acting. " 

It  is  equally  true  that  the  purchaser  is  not  bound  to  institute  enquiries 
into  the  validity  of  the  will  appointing  the  executor,  nor  into  the  capa- 
city of  the  testatrix  to  make  the  will,  when  it  is  valid  oih  its  face. 

In  succession  of  Condon,  23  Ann.  753,  the  court  said  of  a  purchaser 
of  succession  property  who  was  ruled  to  accept  the  proffered  title : 

"  It  is  well  settled  that  under  such  circumstances  the  purchaser  gets  a 
good  title,  all  incumbrances  being  transferred  from  the  thing  sold  to  the 
proceeds  which  are  under  the  control  of  the  court.  Appellant  has^ 
raised  objections,  and  discussed  matters  in  which  he  has  no  interest." 

The  defendants  in  this  suit  occupy  just  the  same  situation.  The  tes- 
tamentary executor  was  appointed  in  a  testament  which  was  apparently 
valid,  and  which  was  formally  executed  and  probated.  An  order  of 
sal©  was  petitioned  for  by  him,  and  the  universal  legatee  named  in  the 
will,  and  same  was  granted  by  the  judge,  directing  a  sale  of  the  property 
of  the  succession  to  pay  its  debts  and  charges.  Thereunder  a  sale  was 
made,  and  the  property  adjudicated  to  the  defendants,  in  separate  par- 
cels. The  alleged  vice  in  the  will  might  divest  tiie  title  of  the  universal 
legatee  to  the  residuum  of  the  proceeds  of  sale,  but  the  consequent 
illegality  of  the  executor's  appointment  cannot  affect  the  title  of  prop- 
erty sold,   and  constitute  the  purchaser  one  in  bad  faith. 

II. 

In  this  case  it  is  a  fact  conceded  that  the  deceased  left  no  forced  heirs, 
and  it  is  only  contended  that  there  are  some  collateral  relations,  who  are 
abeent  from  the  State  and  unrepresented  therein,  and  who  were  neces- 
sary parties  to  the  proceedings  antecedent  to  the  sale. 

It  is  not  suggested  that  absent  heirs  have  any  higher  rights  than  those 
who  are  present,  or  represented  j  nor  that  collaterals  have  any  higher 
rights,  or  are  entitled  to  other  notice  that  are  forced  heirs.  They  stand 
on  a  level. 

We  said  in  Succession  of  Hood,  3.'3  Ann.  4l3.  "  When  a  succession  is 
in  the  hands  and  under  the  control  of  an  executor,  or  an  admmistrator, 
and  is  in  process  of  li((uid}ition,  the  interest  of  the  heirs,  minors  or 
majors,  being  merely  contingent,  deducto  (vve  nUcno,  neither  must  be 
consulted,  or  heard,  before  an  application  is  made  by  the  succession 
representative,  as  an  essential  condition  precedent,  for  the  validity  of  an 
order  of  sale  to  pay  debts." 
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This  doctrine  in  Haiictioned  in  repeated  decisions  of  our  predecessors, 
and  is  settled  law.  24  Ann.  530;  15  Ann.  675;  19  Ann.  528;  18  Ann. 
496 ;  28  Ann.  269.  Hence  the  mere  absence  of  the  collateral  heirs  of  the 
decedent  did  not  eiFect  the  validity  of  tlie  sale.  If  a  sale  of  succfsssion 
property  could  not  be  effected  without  the  presence  and  concurrence  of 
the  collateral  kindi-ed  of  a  deceased  insolvent,  the  recourse  of  liis  credi- 
tors would  be  poor  indeed. 

111. 

The  third  ground  of  defendant's  objection  is  not  well  t-aken.  The 
proceeds'  of  sale  are  not  seriously  disproportionate  to  the  debts  of  the 
deceased,  and  the  costs  and  expenses  of  administration.  The  total  pro- 
ceeds of  sale  are  $5085,  and  the  debts  and  charges  are  $3595  24.  The 
excess  of  proceeds  is  $1490. 

In  the  estimate  of  expenses  of  sale  the  cost  of  advertisement  is  not 
taken  into  account ;  nor  are  the  future  costs  of  final  account  and  settle- 
ment. How  was  the  executor  to  know  that  the  property  would  bring  at 
sale  $600  over  and  above  the  appraisement,  as  it  did  f  He  could  not- 
Under  the  circumstances  the  excess  is  trivial,  and  does  not  vitiate  the 
sale. 

Succession  of  Dumestre,  40  Ann.  572,  is  not  applicable.  In  that  case 
the  value  of  the  property  sold  was  $21,000,  and  the  debts  aggregated 
$10,000  or  less.  Minors  had  a  half  interest  in  the  property.  We  viewed 
it  as  a  partition  proceeding  in  disguise,  without  the  prescrided  forms  of 
law  having  been  attended  to,  and  that  its  covert  purpose  was  to  divest 
illegally,  the  title  of  the  minors. 

IV. 

The  complaint  of  the  acts  ut  prociinition  is  not  well  founded.  Accord- 
ing to  defendant's  own  jiulioial  admission  in  her  answer,  the  decedent '< 
deeds  were  the  offspring  of  certain  judicial  procedings  through  which 
her  title  was  evolved.  They  certainly  authenticated  the  powers  of  at- 
torney, and  same  cannot  now  be  questioned.     3  Ann.  268  ;   32  Ann.  264, 

The  judgment  appealed  from  is  erroneous.  It  is  therefore  ordered  and 
decreed  that  the  judgment  appealed  from  be  annulled  and  reversed  ;  siud 
it  is  now  ordered  that  plaintiffs  rule  be  made  absolute  at  defendantV 
cost  in  both  courts. 


No.  10,298. 
Mk!s.  B.  Haich  vjs.  J.  Heknandkz  et  al. 

Al  poivelain  factory  in  the  city  of  New  Orleaua  took  fire  which  eoinnmuicat^Hl  to  an  svi- 
joining  sair  mill  and  destroyed  it.  Held  that  it  was  negligence  on  the  part,  of  the  owntr 
of  the  factory  to  leave  the  kiln  unattended  and  ungnarded  ftom  the  time  they  ce«8ed 
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femliiiK  the  flreti,  when  the  heat  wkm  3000  de<i:re«««  Farenheit  until  the  kiln  itioled,  which  re- 
<liiired  fntii^  12  to  154ioiirM. 
k  pnixMoIain  factory  or  a  fiirnarc  of  any  kiii.l  requirinje  a  gi-eat  degree  of  heut  in  ita  operation 
is  danji^eronH  to  af^oining  pmpei'tioH  and  requires  a  decree  of  rare  in  itM  management, 
|in>portionato  to  tlie  danger. 

APPEAL  fioiii  tlio  Civil  DiHtrict  Court,  for  tlie  Parish  of  Orleans, 
VoorhicH,  J. 


Ilciinj  L.  LdzaniH  for  Plaiintilf  and  Appellee. 


Zi.  Howarti  McCaleh  for  Defeiidaiit  and  Appellant. 

A  .suit  tiled  on  the  24th  of  NovenilHir.  1HK7,  to  recover  daniaf^ea  for  a  (yKMirt-otfeuce.  aUef^eii 
to  have  liven  Hutt'ered  on  the  'JSth  of  November,  1886,  thongli  not  prHMTibe^l,  la  a  stale 
claim  (40  .Vnn.  05).  Huhjeet  to  an  unfavorable  anspicion,  requiring  piiculiarlj' strong  and 
«M>ueluHive  testimony  to  Mustain  it.  39  Ann.  685 ;  35  Ann.  1007 :  5  Ann.  141 :  7  Ann.  555;  14 
.Vnn.  :il7:  2  Story "»  >J«i.  JuriK]>nidence.  Kection  1520. 

Without  fault  there  can  bt»  no  liability  for  a  7i««r«i-offence.  Laurent.  Tome  20  Xo.  464:  24 
Ann.  1 :  11  Ann.  711 ;  15  Wall.  539. 

bi  a  suit  brought  by  plaintiff  to  n>cover  damages  for  the  value  of  buildings  destroyeil 
by  a  (ire  which  originated  on  the  adjacent  premiaea  of  defendanta,  the  burden  of  proving 
negligence  is  u)N>n  the  plaintift*.  and  in  case  of  doubt  defendant  must  be  held  blameleea. 
Indubio  mtt  ab»olrenduM.  2  lYi>ploug  Echange  et  Loiiage  Ko.  365;  Marcad^,  Tome  6  III. 
p.  468.':  J^iur€nt.  Tome  25.  X«.  306.  et.  seq.;  Nicolet.  Caen,  27  Aout,  1819,  S.  V.  2,  257;  La- 
lanne,  Pau,  6  Juill..  1K25,  S.  V.  2«.  2,  5:  Fromont,  Nancy.  19  Juill..  1825,  S.  V.  26,  2, 179, 
Phi'nix,  Com- de  Caaitation,  18  Dec.  1827,  8.  V.  28,  1.  44;  Tarnand.  Limoges.  23  Nov.  1838; 
S.  V.  39.  2,  405. 

The  fact  that  a  tire  originatCH  in  a  ueighboiing  house  does  not  crt*ate  a  pivsnmptlon  of 
negligence  or  imprudence  on  tlie  part  of  the  owners  or  o«rupant«  :  but  on  Ih*  contrary',  it 
it(  pi-esuHK**!  that  ever>-  one  is  diligent  and  attentive  in  caring  for  and  protecting  his  own 
proiM*rty  from  iiyury  and  loss.  Ineendium  quod  oritur  in  domo  prwnma  trahihtr  ad  levut- 
Kiiuan  eulpam  inhabitantium,  tie  t/iia  ricinus  non  tenettn;  parceiiue  cbacnn  est  presume 
diligent  ti  conserver  son  bien.  ses  etlfts.  et  d'ailleurs  nee  ajlieto  danda  en  ajlietio.  Duran- 
ton.  Tome  17.  Xo.  105:  Durand.  (Jrenoble.  22Janv..  1824,  S.  V.  24.  2,  299;  Toublant,  Parin. 
27  Janv..  1824.  S.  V.  24.  2,  298:  Feuillet,  ('our  de  Cassation,  ler  Juill..  1834,  S.  V.  34,  1,  550: 
Duviac.  Poitiers.  10  Juiu.  1819.  S.  V.  24,  2.  301:  Bnin.  (Jrenoble.  17  Janv.,  1823.  S.  V.  '^4, 
2.  297. 

The  comuHui  law  upon  this  subject  t«iincides  with  the  above  principles  de«lnce<l  from  the 
Louisiana  (%k1«'.  the  French  Ctnle.  commentators  and  Jni-isprudeuce.  Blackstone.  Ixiok 
MI.  '228  n  [9j:  Imok  1,  ^431 :  37  Barb.  15:  22  Barb.  019 :  44  Barb.  424 :  11  Mete.  460:  8  John. 
422;  18  Me.  37:  70  X.  C.  .596 ;  62  Me.  289. 


Tlie  (Opinion  of  the  Court  wjis  delivered  by 

M<'Enkky,  J.  The  plaintitf  brought  this  Huit  agaiiiMt  the  defendants 
f<»r  ^10i)0  daniages,  the  value  of  a  saw  mill  destroyed  by  lire,  which  ori- 
ginated in  the  porcelain  works  of  defendant  and  cotunuiuicated  to  the 
property  of  plaintitt',  which    was  adjoining.     The  suit  is  brought  under 
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ArticIeH  •i*n5,  2316,  2317  of  the  Civil  Ccnle.  The  plaintiff  alleges  grow 
ne^lipence  on  the  \mrt  of  the  defendantH  in  the  construction  of  the  kiln 
iuid  surrounding  the  name  by  wood  work,  and  that  the  defendants  were 
negligent  in  nf»t  having  Miid  kiln  and  the  fumaee  sufficiently  guarded  by 
watchmen,  skilled  in  their  business.  That  the  fire  which  destroyed  her 
]>roperty  was  the  result  of  gross  and  criminal  negligence  upon  the  part 
i»f  defendants  and  their  employees  in  neglecting  to  take  the  proper  and 
legitinnite  precaution  in  the  construction,  maintenance  and  repair  of  said 
kiln  and  in  conducting  the  same  by  skilled  hibor,  by  which  negligtmce 
and  fault  of  defendants  she  has  been  damaged  Ui  the  amount  of  the  sum 
claimed  in  her  petition. 

The  facts  as  disclosed  by  the  rec<n-<l  are  that  plaintiffs^  saw  mill  was 
destroyed  by  fire  which  was  communicated  to  the  same  by  a  fire  which 
originated  in  the  porcelain  works  of  defendants  on  the  morning  of  the 
25th  of  November,  IS8K,  at  5  o'clock  in  the  morning. 
The  City  ('oun<*il  had  authorized  the  defendants  to  construct  and  oper- 
•  ate  tin*  porcelain  factory.  The  frame  woodwork  was  about  ten  feet  from 
the  kiln. 

The  decree  of  heat  necessary  to  bake  the  ware  manufactured  by  de- 
fendants was  HOOO  degrees  Farenheit.  At  the  maximum  heat  for  baking 
the  porcelain  the  fires  are  stopped.  It  requires  from  twelve  to  fifteen 
hours  for  the  kiln  to  c(m>1.  After  the  kiln  had  been  cooled,  the  doors  are 
taken  down  so  as  to  get  at  the  baked  ware.  The  kiln  requires  constant 
attention  until  it  has  cooled  in  order  to  prevent  a  destruction  of  the  kiln 
by  the  intense  iieat,  and  the  danger  of  fire  to  suiTounding  objects  by 
radiation. 

On  the  24th  the  feeding  of  the  tires  ceased  at  II  o'clock.  At  3:30  a- 
ni.  of  the  25tii  the  doors  were  taken  down  and  some  bricks  placed  on  the 
outside  to  cool.  At  4  o'clock  the  watchmen  left  the  fiictory.  The  fore-, 
man  retired  to  his  bed,  where  he  remained  until  awakened  by  the  fire- 
men. Tlie  tire  alarm  was  sounded  a  short  time  before  5  o'clock,  and  tlie 
firemen  were  on  the  ground  about  5  o'clock. 

The  kiln  was  well  constructed,  being  laid  inside  with  English  tire  brick 
an<i  on  the  outside  with  the  best  of  country  brick.  It  had  been  recon- 
structed with  the  best  of  nuiterials.  The  equipments  for  extinguishing 
tires  were  about  the  premises,  although  the  proof  is  that  a  part  of  this 
equipment  was  out  of  order. 

The  damage  suffered  by  plaintiff  is  shown  to  be  five  thousand  dollars. 
V\n'  this  anu)unt  there  was  judgment  for  the  plaintiff,  from  wliich  the 
defendant  appealed. 

The  defendants  in  the  construction  of  their  works  seem  to  have  done 
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all  that  wan  requisite*  and  iioceHsary  for  the  protvttion  of  their  own  and 
their  niM^hborji' property.  They  were  authorized  to  erect  and  operate 
tlie  factory  by  the  City  Council  of  New  Orleans.  They  were  in  the  pur- 
suit of  a  lawful  occupation,  and  having  adopted  all  proper  and  improved 
methods  to  prevent  tire  and  to  extinguish  the  same,  they  could  not  be 
hehl  liable  without  proof  of  negligence,  or  omissicm  on  their  part  to  use 
th«»  improved  methods  in  tlu*ir  premises,  or  the  negligence  on  the  part  of 
their  servants  entruHte<I  with  the  care  and  the  management  of  the 
same. 

A  porcehiin  factory,  or  a  furnace  of  any  kind,  is  dangerous  to  adjoin- 
ing prf»perties,  and  a  decree  of  care  in  its  management  is  required  in 
propation  to  the  danger  it  threatens. 

Tiie  evidence  is  conclusive  thait  the  tire  originated  in  the  w<um1  work 
near  the  kiln,  not  niori*  than  ten  feet  from  it.  It  burnt  through  the 
sidew,  and  rapidly  envel4)ped  the  factory,  and  set  tire  to  the  saw  mill.  It 
is  evident  (hat  the  fire  came  from  the  kiln.  There  is  no  other  hypothesis, 
except  incendiarism  to  account  for  it.  This  is  only  a  conjecture  and 
must  give  way  to  the  cinuimstances  which  point  directly  t^)  the  origin 
of  the  fin*  from  the  kiln. 

It  is  shown  that  the  greatest  care  and  watchiullness  are  required  about 
the  kiln  from  Hie  time  of  ceasing  feeding  the  fires,  when  the  mouths  of 
the  furnaces  are  closed  and  the  heat  is  at  its  intensity,  until  it  is  cooled. 
Tliis  Fs  the  danger  point — and  it  continues,  lessening  by  degrees  until  the 
tire  is  c<Hnpletely  extinguished  by  gradual  cooling. 

The  fire  feeding  ceased  at  11  o'clock,  on  the  24th,  when  the  mouths 
of  the  furnaces  were  closi'd,  and  the  doors  were  taken  down  at  3  or  3:*i0 
on  the  morning  of  the  rioth  November,  1886,  after  which  the  watchmen 
left  the  factory.  One  of  them  was  an  inexperienced  hand  and  had  never 
lM*en  employed  before  that  time  in  attending  a  furnace.  His  employ- 
ment was  only  teUiponiry,  during  the  sickness  of  the  regular  fireman. 
In  a  very  short  time  after  these  employees  had  left  and  the  foreman  re- 
tired to  his  room  the  building  was  on  fire.  When  the  firemen  reached 
the  biiiUiing  there  wiu  no  one  about  the  kiln  ;  and  there  was  no  one  up 
and  about  the  factory.  A  mere  statement  ot  these  facts  shows  great 
negligence  on  the  part  of  defendants,  in  failing  to  have  the  kiln  and 
furnace  watched  and  guarded  by  experienced  employex»s  from  the  time 
the  firing  ceased,  until  it  cooled,  and  in  taking  the  doors  of  the  kiln 
down  at  a  time  when  there  must  have  been  greijt  heat  within  it.  At  this 
critical  time  it  was  abandoned  by  defendants  employees.  The  defendants 
are  responsible  in  danniges  for  the  injury  sustained  by  plaintiff  in  the 
destruction  of  her  saw  mill.  The  evidence  supports  the  judgment  ap- 
pealed from.     R.  (\  C.  'Zinr^  2316,  2317. 

Judgment  affirmed. 
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No.  10,384. 
Mr*.  W.  W.  Cakrb  vs.  City  of  New  Orleans. 

A  Hiiit  brought  for  tlu>  collection  of  city  taxoA,  »fter  the  adoption  of  Act  117  of  1884  ami  iu 
which  the  right  of  action  is  excepted  to,  18  considered  as  abandoned,  vhen  the  city,  pro- 
ceeding extra  Judicially  under  the  provLslons  of  that  act,  advert-tMS  the  property  for  the 
liaynieut  of  taxeM  due  thereon,  and  cannot  serve  as  a  Uasis  for  an  ii\ianction  to  arrest  the 
advertisement  and  sale. 

It  does  not  constitute  lit  petidena  which  implies  the  co-existence  of  identical  suita.  The  pro- 
ceeding under  Act  117  of  1884  is  non-Jndicial  proceeding,  and  not  a  suit. 

Hes  judicata  does  not  result  ttom  Jndgmeuto  to  which  the  person  against  whom  the  plea  i« 
levelled  was  not  a  party.  Neither  is  it  sucli.  when  the  thing  demanded  and  passed  upon 
IS  not  the  same. 

The  exemption,  accorded  by  Act  207  <if  the  Constitution,  does  not  appl}'  to  property  eaiployatl 
for  tlie  nuinufacture  of  articles  of  wood  which  are  not  ready  for  immediate  use.  sach  ax 
ciibins  and  plaulls.  without  further  manipulation  or  labor  on  them. 

U  extends  to  property  emphiyed  for  the  manufacture  of  doorn.  sashes  and  blinds,  which  are 
consideivd  as  articles  of  wood  within  tl|e  meaning  of  the  Constitution. 

In  the  absence  of  sufficieut  proof  to  establish  the  capital,  maohinery  and  pjoperty  thus  em- 
ployed, the  conrt  cannot  finally  ailjudicate  on  the  controversy,  and  will  remand  the  case. 

APPEAL  from  tJie  ('ivil  Diatrict  Court,  for  the  Parisli  of  Orleniw, 
liUjhiov,  J. 


W,  iS'.  Benedict  for  Plaiiititt'  and  Appellee. 


H".  /?.  Sjmm'.'rnne,  .\ssistant(Uty  Attorney  for,  Deteudaiit  auil  Appel- 
lant. 


Tlie  opiuioii  tif  the  (-oiirt  wjws  delivered  by 

KKRMrDE^  C.  J.  The  purpose  of  this  suit  i^  to  have  it  judicially  dv- 
elsired,  that  certain  property — a  wood  factory — of  the  plaintiff,  adver- 
tised for  sale  by  the  city  for  the  taxed  of  IS82,  said  to.be  due  thereon,  is 
exempt  from  tuxatiou,  under  the  provisions  of  Article  207  of  the  Con- 
stitution. 

Tiie  pret4Misions  <»f  the  plaintiff  form  the  basis  of  an  application  for 
an  injunction. 

The  i^rouiids  substantially  set  forth,  are  ; 

1st.  Tiiat  the  property  assessed  and  advertised  for  ssile,  was  used  j»s  a 
manufactory  of  articles  of  wood,  wherein  more  than  five  hands  are  and 
wt^re  emph)yed  in  1SS2,  and  which  was  therefore  exempt  from  taxation 
under  the  article  cited.     (207) 

2d,  That  the  city  had  entered  suits  for  the  sa:ue  tiixes,  which  Imd 
never  Ix'en  decided. 
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3d.  That  the  property  in  qneHtioii  ha?»  already  been  adjiidj^ed  to  b«^ 
exempt  from  taxation. 

The  prayisr  i8,  that  the  assessmont,  the  tax,  etc.,  he  annulled  and  <'an- 
celled,  and' that  the  injunction  be  perpetuated. 

The  answer  was  a  general  denial. 

PVoni  an  adverse  judgment  the  city  has  ax)pealed. 

In  our  investigation  we  shall  invert  the  grounds  on  which  the  suit 
rests. 

I. 

The  plaintiff  pleads  that  suits  were  brought  by  the  city,  for  the  same 
tAxes,  and  that  the  same  .ar«  undetermined. 

No  doubt,  the  record  shows  this  to  be  the  fact :  but  t^i^t  circumstance 
cannot  deprive  the  city  from  proceeding  to  the  advertisement  and  sale 
of  the  property,  as  she  has  att^nipt4^d  to  do,  under  the  authority  of  Act 
No.n9of  jgS2i  — ^ 

The  suits  were  brought  after  the  passage  and  promulgation  of  this  act, ^ 
the  object  of  which  was,  to  carry  out  the  provisions  of  Articles  210  and\ 
218  of  the  Constitution,  prohibiting  judicial  proceedings  for  the  collec-/ 
tioM  of  taxes. 

In  the  absence  of  such  legislation,  the  city  would  have  had  the 
of  suing  for  the  taxes,  for  the  constitutional  articles  were  not  self 
ative,  as  has  been  decided.    City  vs.  Wood,  34  Ann.  7JJ2. 

To  those  suits,  the  defendant  pleaded  expressly  this  act  of  1882,  in 
bar. 

The  exceptor  had  the  right  to  have  the  exception  fixed  and  deter- 
mined. 

By  not  availing  herself  of  that  right,  and  by  bringing  an  action  in 
which  the  validity  of  the  defence  is  averred,  the  defendant  (plaintiff 
here)  has  waived  the  same. 

Had  the  exception  been  tiied,  it  would  have  been  sustained  ^  but  the 
defendant  would  have  found  herself  thereby  in  no  lietter  predicament 
than  she  is  in  to-day. 

The  city  had  a  right  to  acknowledge  by  a  formal  act  the  validity  of 
the  defence,  and  to  relinquish  the  proceedings  objected  to. 

Advertising  under  the  provisions  of  the  act  of  1882,  was  a  virtual 
recognition  of  the  irregular  and  improper  institution  of  the  suits,  and  a 
formal  abandonment  of  them. 

The  proceedings  of  the  city,  under  the  act,  is  not  a  judicial  pi-oc^ed- 
ing.    It  is  essentially  non -judicial. 

If  sne.h  be  the  case,  how  can  the  pendency  of  the  suits  be  set  up  as 
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A  Huit  broujk^ht  for  the  eollectifMi  of  city  taxefl,  after  the  adoption  of  Act  117  of  18^4  aud  in 
which  the  right  of  action  is  excepted  to,  is  considered  as  abandoned,  when  the  city,  pro- 
ceeding extra  Judicially  under  the  provisions  of  that  act,  advertises  the  proper^  fbr  the 
payment  of  taxes  due  thereon,  and  cannot  serve  as  a  Uasis  for  an  injunction  to  arrest  thr 
advertisement  and  sale. 

11  does  not  constitute  lis  pendens  which  implies  the  co-exUtenc^  of  identical  snita.  The  pru- 
ceeding  under  Act  117  of  1884  is  non-Jndicial  proceeding,  and  not  asoit. 

lies  judicata  does  not  result  t^m  judgments  to  which  the  person  against  whom  the  plea  is 
levelle<l  was  not  a  party.  Neither  is  it  such,  when  the  thing  demanded  and  paaaed  upon 
iH  not  the  same. 

The  exemption,  acconled  by  Avt  2U7  of  tho  (."onstitutiou,  does  not  apply  to  properly  employ«d 
for  the  manufacture  of  articles  of  wood  whicli  are  not  ready  for  immediate  nae,  aach  as 
(uibins  and  planlls,  without  fnrthcr  iiianipulatiou  or  labor  on  them. 

It  extends  to  property  employed  for  the  manufacture  of  doors,  saahesand  blinds,  which  are 
consideit^d  as  articles  of  wood  w^ithin  tl|e  meaning  of  the  Constitution. 

In  the  absence  of  sufficient  proof  to  establish  the  capital,  machinery  and  proporty  thos  em- 
ployed, the  court  cannot  finally  adjudicate  on  the  controversy,  and  wiU  remand  the  caae. 

APPEAL  fioiii  tlie  Civil  District  Court,  for  the  Parish  of  Orleans, 
Jiujhtor,  J. 


W.  aV.  Benedict  for  Plaiiitiif  ami  Appellee. 


ir.  /?.  Sjnim?rnll(\  Assistant CMty  Attorney  for,  Defendant  ami  Appel- 
lant. 


The  opinion  of  the  (-onrt  wjuj  delivered  by 

Bkrmi'dks^  C.  J.  The  purpose  of  this  suit  is  to  have  it  judioially  de- 
ela red,  that  certain  property — a  wood  factory — of  the  plaintiff,  adver- 
tised for  sale  by  the  city  for  the  taxes  of  1S82,  said  to.be  due  thereon,  i* 
exempt  from  taxation,  under  the  provisions  of  Article  *207  of  the  Con- 
stitution. 

The  pretensions  of  the  phiintitf  form  the  basis  of  an  application  for 
an  injunction. 

The  grounds  substantially  set  forth,  are  : 

1st.  Tliat  the  property  assessed  and  advertised  for  sale,  wiw  used  sis  a 
niiuiut'actory  of  articles  of  wood,  wherein  more  than  i\vt  hands  are  and 
wt^re  employed  in  l!^S2,  and  which  was  therefore  exempt  from  tAxation 
under  the  article  cited.     (207) 

2d,  That  the  city  luid  entered  suits  for  the  same  t^ixes,  which  Imd 
never  been  decided. 
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3d.  That  the  property  in  question  lia?*  already  In^en  adjiidj^ed  t4)  be 
exempt  from  taxation. 

The  prayer  is,  that  the  asseKsnicnt,  the  tax,  etc.,  be  annulled  and  can- 
celled, and' that  the  injunction  be  perpetuated. 

The  answer  was  a  general  denial. 

Prom  an  adverse  judgment  the  city  has  appealed. 

In  our  investigation  we  shall  invert  the  grounds  on  which  the  suit 
rests. 

I. 

The  plaintiff  pleads  that  suits  were  brought  by  the  city,  tor  the  same 
taxes,  and  that  the  same.ar«  undetermined. 

No  doubt,  the  record  shows  this  to  be  the  fact :  but  th^t  circumstance 
cannot  deprive  the  city  from  proceeding  to  the  advertisement  and  sale 
of  the  property,  as  she  has  attempted  td)  do,  under  the  nuthority  of  Act 
Xo.  119  of  j8§2,  ^ 

tJie  suits  were  brought  after  tlie  passage  and  promulgation  of  thisat^t,^ 
the  object  of  wliich  was,  to  carry  out  the  provisions  of  Articles  210  andV 
218  of  the  Constitution,  prohibiting  Judicial  proceedings  for  the  collec-/ 
tion  of  taxes. 

In  the  ab.sence  of  such  legislation,  the  city  wouhl  have  had  the  riglit 
of  suing  for  the  taxes,  for  the  constitutional  articles  were  not  self  opei 
ative,  as  has  been  decided.    City  vs.  Wood,  34  Ann.  732. 

To  those  suitK,  the  defendant  pleaded  expressly  this  act  of  1882,  in 
bar. 

The  exceptor  had  the  right  to  have  the  exception  tixed  and  deter- 
mined. 

By  not  availing  herself  of  that  right,  and  by  bringing  an  action  in 
which  the  validity  of  the  defence  is  averred,  the  defendant  (plaintiff 
here)  has  waived  the  same. 

Had  the  exception  been  tried,  it  would  have  been  sustained ;  but  the 
defendant  would  have  found  herself  thereby  in  no  lietter  predicament 
than  she  is  in  to-day. 

The  city  had  a  right  to  acknowledge  by  a  formal  act  the  validity  of 
the  defence,  and  to  relinquish  the  proceedings  objected  to. 

Advertising  under  the  provisions  of  the  act  of  1882,  was  a  virtual 
recognition  of  the  irregular  and  improper  institution  of  the  suits,  and  a 
formal  abandonment  of  them. 

The  proceedings  of  the  city,  under  the  act,  is  not  a  judicial  proceed- 
ing.   It  is  essentially  non -judicial. 

If  snob  be  the  case,  how  can  the  pendency  of  the  suits  lie  set  up  as 
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The  city  had  just  cause  to  coinplaiu  of  the  exeiuption  of  property 
eniployed  in  the  manufacture  of  cabins  and  planks  hy  the  phuntiff. 

We  feel  therefore  bound  to  remand  the  case. 

It  is  therefore  ordered  and  decreed  tliat  tlie  judgment  of  tlie  lower  court 
be  reversed,  so  far  as  it  perpetuates  the  injunction  issued  to  prevent  the 
sale  of  such  of  plaintiff's  property  as  is  employed  in  the  manufacture  of 
cabins  and  planks,  and  tliat  it  be  contingently  affirmed  in  other  re- 
spects, the  case  being  remanded  to  the  lower  court  to  ascertain  tlie 
amount  of  capital  and  the  value  of  machinerj-  and  projKjrty  of  plaintift*, 
as  was  employed  in  1882  in  the  manufacture  of  saslies,  di>ors  and  blinds, 
with  instruction  to  exempt  the  same  from  the  taxes  of  1882. 

It  is  further  ordered  that  the  plaintiff  and  appellee  pay  cost«  of 
appeal. 

No.  10,360. 

\ ,  &  A.  MeYEK    &    Co.    ET    AL.    VS.    ThE    QlEEX  IXSX'RANrE  COMPAXV. 

In  construing  insurance  contracts  iu  which  thei-e  is  some  ambiguity,  courts  should  be  guided 
by  the  rule  that  where  two  interpretations  equally  fair  may  Iw  piven.  that  which  ejivej*  tlie 
greater  indemnity  shall  prevail. 

T'nder  a  policy  which  does  not  forbid  repairs  per  «e,  bat  imixises  the  condition  on  the 
insured  to  obtain  the  written  consent  of  the  company  before  doing  any  act  which  may 
increaae  the  risk  insured  against,  courts  will  wot  conclude  that  repairs,  though  vcnr 
extensive,  and  bordering  on  reconstruction,  operate  an  increa.se  of  risk,  but  will  weigh  the 
degree  of  cai-e  used  by  the  insured,  while  making  such  alterations,  aud  all  circumstance* 
connected  with  the  opei*ation8,  and  decide  such  case  on  the  particular  showing  therein 
made. 

An  addition  or  extension  to  an  insured  building  does  not  of  itaelf  operate  an  increase  of  the 
risk.    The  improvements  made  to  the  building  in  connection  with  the  extension  maj* 

decrease  the  risk. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhies,  J. 


Fan^ar,  Jonns  d;  Kruttschnitt  for  Plaintiffs  and  Appellants  : 

Suit  on  policy  of  fire  insurance.    Two  defenses  urged,  t.  e.: 

(1)  False  representation  and  concealment  as  to  character  of  risk  when  policy  wam  issne^i. 

(2)  Material  alterations  during  the  term  of  the  policy,  whereby  risk  was  mnterinlly  In- 
creased or  enhanced. 

TI. 

The  character  of  the  risk  was  not  misrepresented : 

(a)  "Where  two  interpretations,  equally  fair,  may  be  given,  that  which  gives  greater  inciemiiitr 
will  prevail.    May  on  Insurance,  sec.  174. 

(b)  "Brick-shingled  sugar  hoase  and  pnrgeries''  is  not  a  representation  that  pnrgerie«  are 
"brick-shingled,  "  but  only  that  sugar  house  is  brick -shingled. 

(e)  If  purgeries  be  part  of  sugar  house,  this  express  segregation  of  them  fn>m  the  nn^rar  hoaae 

strengthens  our  contention, 
(d)  The  frame  tower  was  ballt  over  purgeritts. 
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(e)  Application  was  flllwl  np  by  agt^'ut  of  company ;  the  latter  in.  thtfn»r»»re  i^*»toppecl  from  net- 
ting up  roiiidesicription.  due  to  miiitake  of  mucIi  agent.  In^.  Co.  vm.  Wilkinson.  13  Wall. 
222.  Phojuix  lus.  Co.  vs.  Allen  (Sup.  Ct.  Indiana),  ION.  E.  R. p.Rr>.  Wood  on  Insurance, 
p.  40.    May  on  Ins.,  Hoctions  Ul  and  311,  and  many  ca.<tes  cit«il  by  tlif  Indiana  Court. 

Ill, 

The  altoratiouH  and  repairs  did  not  increase,  but  on  the  contrary  dimisluHl  the  risk. 

(a)  The  policy  sned  on  is  a  liberal  one,  and  does  not  proliibit  all  alterations  and  repaira,  nor 
tlie  presence  of  workmen ;  it  prohibits  increase  of  risk  alone. 

(b)  Changes  were : 

(1)  Replacing  old  walls  with  new. 

(2)  Repla(*ing  shingled  roofs  with  corrugated  iron. 

(3)  Replacing  wooden  shatters  with  glaxed  sash. 

(4)  Destruction  of  frame  shingled  boiler  shed,  which  existed  at  a  point  exposed  to  danger 
of  Art)  from  numerous  plantation  buildings. 

(5)  Replacing  of  shingle  covered  boiler  shed,  by  one  covered  with  corrugated  iron. 
All  of  these  improved  risk. 

(e)  Change  allegcnl  to  have  increased  risk  is  planking  up  part  of  cane  shed  and  placing  mill 
therein. 

(1)  This  not  pleaded  in  avoidance,  and  it  should  have  been  jdcjuled  under  well  settled 
principles  of  insurance  law.    Pino  vs.  Merchants'  Mut.  Ins.  Co.,  10  Ann.,  214. 

(2)  Trifling,  immaterial  and  no  real  increase  of  a  risk  covering  many  frame  structures  at 
at  its  ver>'  inception. 

{(l)    Opinion  of  witnesses  as  to  increase  of  risk,  utterly  immaterial. 

(1)  Defendant  itself  first  raised  the  point,  and  plaintiff  acquiesctnl  in  the  ruling  of  the 
court  excluding  such  evidence. 

(2)  Wood  on  Ins.  (2  E«l.)  p.  581. 
{e)    Changes  were  consented  to. 

Testimony  of  W.  A.  Labatt  and  C.  M.  Eiseman.    Story  vs.  Hope  Ins.  Co.,  37  Ann.  255. 


Harry  IT.  Hall  for  Defendant  and  Appellee  : 

1.  A  material  misn*prpscntation,  though  honestly  mailc.  will  avoid  a  policy.  00  N.  Y.  450 ;  08 
Pa.  (St.)  41 ;  13  Phil.  (Pa.)  130 ;  35  Ann.  1353 ;  5C  Iowa  400 ;  34  Md.  582 ;  Woods  555.  Vide  23 
Ann.  458 ;  1  Story  57. 

A  misrepreaentAtion  which  it  is  to  be  presumed  has  induced  the  insurance,  though  it  did  not 
affect  the  risk  in  itself  considereil,  violates  the  contract ;  the  slight4«st  fraud,  though  duly 
legal,  defeats  the  insurance.    13  Ann.  246 ;  23  Ann.  450. 

Suppression  of  a  material  fat't.  material  to  the  risk,  and  not  within  the  kuowleilge  of  the  in- 
surer, vitiates  the  policy.    Woods  .W7,  574. 

"  Where  there  is  a  material  misdescription  of  the  premises,  although  resulting  fixim  inailver- 
tence,  a  policy  issued  under  such  erroneous  description  is  void.  Thus,  where  an  applica- 
tion for  insurance  described  the  building  as  u  stone  dwellinghouse,  it  appeared  on  proof 
that  the  l>uilding  was  in  fact  a  sUme  building  with  a  wooden  kitchen  attaclie<l.  Held  : 
tliat  the  applicathm  could  not  be  deemed  confined  to  the  stone  building  exclusive  of  the 
wooden  one.  A  kiU-hen  constitutes  part  of  the  dwellinghouse.  A  itolicy  of  insurance 
must  attach  to  the  whole  or  it  will  not  to  any  part  of  it,  and  con8e<iuently  there  was^io 
valid  contract  of  insurance.  "    20  N.  V.  52 ;  Wootl  Fire  Ins.  540. 

•'The  insurer  has  a  right  to  be  informed  of  every  circnmstanco  which  may  fairly  influence 
him  in  taking  or  rejecting  tlu'  risk  or  fixing  the  rate  of  ]>remium,  and  it  Is  s(«tllrd  beyond 
all  <|iiestion  that  the  suppression  of  a  material  fact  avoids  tlie  policy." 
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"  Facts  Buch  that  if  the  truth  had  beeu  kDown  they  wonUl  hare  inflaenced  the  inaurer  in  ae* 
cepting  or  rejecting  the  risk  or  in  fixing  a  higher  rate  of  premium  (Woods  506,  525) — sach 
misrepresentation  vitiates  policy.  "    2  Peters  25;  3  Bres.  (S.  C.)  522 :  Wood,  p.  505. 

In  Pmdhomme  vs.  S.  Fire  Insurance  Company.  27  Ann.  605,  the  fact  that  the  goods  insared 
were  It-ft  in  a  tavern  instead  of  a  store,  as  represantecL  Antiated  the  policy.  The  ooart 
says : 

"  We  still  think  the  insurer  not  liable  under  the  circumstances ;  for  whether  the  building  be 
a  tavern  (the  word  used  in  the  policy)  or  a  hotel  (liy  which  it  is  designated  in  the  record), 
there  was  such  misrepresentation  of  a  material  fact  as  to  avoid  the  policy,  the  premium  of 
insurance  in  such  buildings  I>eing  higher  than  that  paid  by  the  insured  in  this  instance.  " 
r>6  Iowa,  Glode  vs.  Germania  Ins.  Co.,  p.  400. 

A  stat4>ment  that  the  encumbrance  on  a  piece  of  proiterty  was  $3000  when  it  was  really  $4000 
vitiate<l  the  policy,  although  they  acted  in  gcMid  faith.    90  N.  Y.,  p.  450. 

A  party  represented  that  his  bailding  was  insured  for  a  certain  amount  when  in  reality  it  was 
more.    Held:  though  party  may  have  acted  in  good  faith,  yet  same  vitiated  policy. 

2.  The  risk  was  materially  increased  by  the  d«imolition  and  reconstruction  of  the  greater 
part  of  the  sugar  house,  without  the  company's  consent  theretx)  being  endorsed  upon  the 
l>olicy. 

In  Wood  on  Fire  Insurance,  p.  600,  it  is  said :  "  Not  only  does  the  removal  of  the  building  in- 
sured in  whole  or  in  part,  and  its  replacement  by  a  new  one,  destroy  the  policy,  but  any 
material  alteration  of  tlie  i-ixk.  whereby  the  risk  is  increased,  has  tliat  effect.  Flandera. 
p.  516,  518;  14  Allen  320. 

And  at  page  611  it  is  held:  "  The  facts  in  this  ciise  show  a  deliberate  and  considerable  altera 
tion  of  the  building,  not  incidental  to  the  ordinary  use  of  the  property,  prolonged  for 
three  weeks,  and  while  it  lasted  increasing  the  risk.  There  is  nothing  in  the  words  of 
tliis  condition  to  warrant  us  in  holding  that  the  alteration  which  increased  the  risk  for 
such  a  length  of  time  did  not  void  this  policy.  On  the  contrary,  one  probable  ol^ect  of 
the  condition  requiring  the  written  consent  of  the  president  seems  to  us  to  have  been  to 
enable  the  insurers  to  charge  an  additional  premium." 

And  again :  "  If  the  risk  was  increased  at  the  time  of  the  fire,  contrar>*  to  the  terms  of  the 
policy,  the  insurers  were  not  liable,  even  if  the  acts  which  increased  the  risks  did  not 
cause  the  fire.    21  Pick.  162;  3  Kent  (6th  ed.)  374;  9  (Iray  27. 

"  Such  increase  of  risk  may  avoid  a  policy,  even  should  it  contain  no  provision  to  that 
effect."    May  279;  Benyman  623 :  5  Houst.  (Del.)  101. 

"  Any  increase  of  risk  avoids."    S.  658 ;  16  Md.  377 ;  12  Wis.  377. 

"If  risk  actually  increased,  immaterial  whether  loss  occuired  thereby."  Flanders  514 ;  San- 
sum  655;  21  Pick.  162;  16  (Iray  296;  14  Allen  329;  09  Mass.  160. 

"Increase  of  premium  one-half  i>er  cent  material."    S.  Rep.  655;  17  Barb.  11. 

"  Parol  t-estimony  admissible  as  to  increase  of  risk ."    Flanders  521 . 

•'  Effect  of  repairs."    Flanders  532. 

"By  the  addition  of  third  story,  at  time  of  loss,  the  building  did  not  correspond  with  the 
description  named  in  the  policy,  and  the  insurers  wore  released."  SansnmOSO;  SiOsm 
vs.  Thornton,  3  El.  &  Bl.  868  ;  18  Jur.  718. 

In  Flanders,  at  page  510,  it  is  held :  "  Where  the  stipulation  of  the  policy  is  that  a  prohibited 
use  shall,  so  far  as  such  use  continues,  make  the  policy  to  cease  and  be  of  no  force,  the 
insurance  is  susiiended  during  such  use.  When  tlie  use  ceases  then  the  policy  is  again  in 
full  force.  But,  on  the  other  liand,  if  the  stipulation  is  simply  that  a  prohibited  oae  shall 
vitiate  the  policy,  such  use  renders  the  policy  absolutely  null  and  void.  And  thus, 
although  the  loss  happens,  it  is  in  a  mode  not  aftect4*d  by  the  false  warranty." 

"KiHk  diuiinishe*!  cannot  be  ofTsi't  against  risk  incivasod."  Sansuui659;  W<mmIs5U9:  £;  V. 
Can  g.  Bench  31U .  d«».  13.  page  »tt :  H»  Penn.  4:w. 
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The  opiuion  of  the  court  was  delivered  by 

PocHfe,  J.  TliiH  action  is  on  a  policy  of  insurance  on  a  sugar-liouse, 
wliich  wa8  totall}'^  destroyed  by  fire  on  January  4,  1887.  Tlie  amount  of 
iDBurance  was  $10,000,  and  tlie  amount  claimed  is  $8,802  84,  as  tlie  pro- 
portion due  by  the  defendant ;  tliere  being  insurance  on  tlie  same  prop- 
erty in  another  company. 

Plaintiffs  appeal  from  a  judgment  which  rejecteil  their  demand  in  full. 
The  defense  on  appeal  presents  three  points,  which  are  all  three 
predicated  on  the  following  stipulations  contained  in  the  fifth,  of  cer- 
tain conditions  appended  to  the  policy. 

"Tliis  policy  shall  become  void,  in  case  the  assured  shall  have  made 
any  false  representation,  or  concealed  any  fact  material  to  the  risk, 
*  *  •  or  in  case  the  risk  insured  against  be  increased  by  any  means 
whatever  without  the  insured  giving  notice  to  the  company  and  obtain- 
ing the  written  consent  therefor  endorsed  on  said  policy." 

The  grounds  of  defense  are : 

Ist.  That  the  building  insured  was  described  by  the  insured  as  "his 
brick  shingled  sugar-house  and  purgeries,"  when  in  fact  one  of  the  pur- 
genes  was  a  two-story  frame  structure. 

2nd.  That  without  giving  notice  to  the  company,  and  without  its 
knowledge  or  consent,  the  insured  tore  down  and  completely  demolished 
a  large  portion  of  the  sugar-house,  which  he  rebuilt,  making  a  new 
sugar-house,  of  new  and  different  materials;  that  he  destroyed  the 
i)oiler-shedS;  building  new  ones  in  their  stead  in  a  different  place,  and 
that  he  increased  the  size  of  the  cane-shed,  by  some  eigty  feet  in  length, 
which  works  were  not  ordinary  repairs,  but  new  constructions,  during 
the  making  of  which,  from  the  8th  of  August  to  the  6th  of  October, 
1886,  the  buildings  were  placed,  and  remained,  under  the  control  of  nu- 
merous workmen,  thereby  materially  increasing  the  risk  insured  against. 

3rd.  That  without  the  knowledge  or  consent  of  the  company,  the  in- 
sured converted  the  two-story  frame  structure  described  as  a  "purgery" 
into  a  sleeping  apartment,  in  which  was  erected  a  stove,  the  pipe  of 
which  passed  through  the  side  or  window  of  said  building,  in  which 
sugar-house  hands  slept,  and  in  which  the  fire  alleged  to  have  damaged 
the  sugar-house  originated,  tlius  changing  the  use  of  said  purgeryin  vio- 
lation of  a  stipulation  in  section  5  above  referred  to,  in  which  it  was 
covenanted  that  the  premises  should  not  be  o<;cupied  or  used  for  any 
other  purpose  than  that  stated  in  the  policy.  Th<»  policy  was  issued  to 
Adolph  Meyer,  the  owner  of  the  property,  and  purported  to  cover  the 
following  risks:  "30(K)  on  his  brick  Hliingled  sugar-house  and  purgeries  ; 
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$4:250  on  Iiis  vacmini  jmiisj  $500  on  liis  otiicr  machinery  and  apnur- 

teuanees,  excluRive  of  pumps,  tiinks  and  mill,  pro  rata,  contained  in  above 

described   buildingn;    .^250  on    his   boiler-Klieda ;    $2000  on  hi8  l>oilei-8 

while  contained  therein." 

1. 

On  the  first  ground  of  defence,  it  is  in  proof,  and  it  is  not  denied  b3' 
plaintiffs,  that  one  of  the  purgeries  was  a  wooden  structure;  but  the 
question  for  discussion  is  to  ascertain  whether  the  insured  had  repre- 
sented it  as  built  of  brick. 

Our  construction  of  the  language  used  as  hereinabove  transcribed  does 
not  justify  such  a  conclusion.  In  quoting  the  words,  ^^  brick  shinijled 
sugar-house  and  purgeries ^'''^  defendant's  counsel  inadvertently,  but  inva- 
riably puts  a  comma  between  the  words  *M)rick"  and  ** shingled  ; "  and 
thus  punctuated,  the  sentence  might  be  construed  as  meaning  a  "  brick 
and  shingled  sugar-house"  and  "  brick  purgeries,"^  But  there  is  no  such 
punctuation  either  in  the  application  for  insurance,  or  in  the  policy 
itself,  which  is  before  us  in  its  original  form. 

And  besides,  in  the  item  referring  to  the  insurance  on  machinery  and 
appurtenances,  the  policy  contains  the  stjvtement  that  the  same  '*are 
contained  in  above  described  bnildings,^^ 

The  use  of  the  word  "buildings"  in  the  plural,  in  referring  to  the 
**  brick  shingled  sugar  house  and  purgeries, "  shows  clearly  to  our  minds 
that  the  parties  did  not  consider  the  "  sugar  house"  and  the  "  purgeries'' 
as  a  unit  or  as  a  single  entity,  forming  together  but  one  object  or  build- 
ing, and  thus  as  all  covered  by,  or  included  in,  the  same  description. 

And  in  point  of  fact  the  diagram  of  the  insured  buildings  shows  that 
the  two  side  purgeries  as  described  were  merely  wings  of  the  main 
building.  The  evidence  shows,  as  all  persons  familiar  with  the  peculiar 
construction  of  sugar  houses  know,  that  purgeries  are  not  usually  con- 
sidered as  i)arts  of  the  sugar  house  proper,  from  which  they  are  gener- 
ally separated  by  a  wall  or  other  partition.  A  purgery  is  a  room  in 
which  hogsheads  full  of  sugar  are  placed  in  a  standing  or  upright  posi- 
tion for  the  purpose  of  being  drained.  To  drain  sugar  is  to  separate  tlie 
molasses  contained  in  all  sugars  cooked  or  Iwiled  in  open  kettled  from 
the  sugar  itself.  Through  small  holes  or  apertures  made  at  the  bottom 
of  the  hogshead,  large  enough  for  a  liquid  to  run  through,  but  not  large 
enough  to  pass  sugar  or  solid  matt<?r,  the  molasses  run  into  a  reservoir, 
usually  of  cemented  brick,  over  which  the  hogsheads,  containing  sugar, 
are  placed  on  beams  or  raftei-s  laid  on  the  brick  walls  of  the  reservoir  at 
a  short  distance  from  (»ach  other. 

These  buildings  or  apartments  are  not  usually  built  as  staunch  as  those 
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j>ortion8  of  tlie  Riigar  lioime  wliicli  uie  .Rpoeially  devoted  to  tlie  extraction 
of  tlie  juice  from  tlie  caiic,  and  to  the  boilingof  it  iiitoBtigiir;  and  hence 
tliey  are  generally  less  exposed  to  destruction  either  from  tire  or  from 
boiler  explosions,  as  they  are  remote  from  places  where  intense  fire  is 
Imndled  or  xistnl  and  steam  generated. 

Hence  it  is  that  "purgeries"  are  usually  mentioned  as  separate  appur- 
tenances in  descriptions  of  sugar  houses,  especially  in  contracts  of  in- 
surance, and  for  that  reason  the  insured  in  this  case,  and  the  company 
itself,  nnike  a  distinct  and  a  separate  mention  of  them.  From  all  of 
whicli  we  conchuh'.  that  the  insured  did  not  intend  to  represent,  and  the 
insurer  did  not  understand,  them  to  he  described  as  brick  structui'es. 

Hence  the  case  does  not  fall  within  the  effect  of  tlie  rule  invoked  by 
defendant's  counsel,  as  settled  by  the  case  of  Chase  vs.  Hamilton  Ins. 
(*o.,  20  N.  Y.  Reports,  p.  52,  in  which  it  was  held  that  the  description  of 
a  **  stone  dwelling  house"  included  the  wooden  kitchen,  and  that  the 
latter  should  have  been  specially  mentioned  to  avoid  the  effect  of  misre- 
presentation. 

If  even  we  had  felt  a  doubt  as  to  the  correctness  of  our  construction 
of  the  language  used  by  the  insured,  and  had  hence  concluded  that  the 
hingiuige  was  ambiguous,  we  should  have  reached  the  same  residt,  under 
the  guidance  of  the  wise  rule  culled  from  judicial  intt^pretations  of 
similar  language,  and  formulated  by  Mr,  May  in  his  valuable  work  on 
insurance. 

Speaking  of  insurance  contracts  he  says  :  **Having  indemnity  for  its 
object,  the  contract  is  to  be  construed  liberally  to  that  end,  and  it  is  pre- 
sunnibly  the  intention  of  the  insurer  that  the  insured  shall  understand 
that  in  case  of  loss  he  is  to  be  prottH'ted  to  the  full  extent  which  any  fair 
interpretation  will  give.  The  spirit  of  the  rule  is,  that  where  two  inter- 
pretations equally  fair  may  be  given,  that  which  gives  the  greater  in- 
demnity shall  prevail.  "     May  on  Insurance,  sec,  174,  p.  203. 

We  are,  therefore,  clear  in  our  conviction  that  the  policy  was  not 
avoided  by  any  alleged  misrepresentation  on  the  part  of  the  insured. 

II. 

On  the  second  point  of  discusvsion  the  record  shows  that  very  exten- 
sive repairs  and  radical  changes  were  made  in,  to  and  around  the  sugar 
house,  and  that  for  the  purpose  of  making  the  sitnie,  large  numbers  of 
workmen  were  emj>loyed  about  the  buildings  from  the  beginning  of  Au- 
gust to  the  middle  of  October,  1H80. 

A  portion  of  the  sugar  house  property,  about  KM)  feet  in  length  by  47 
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fi'ot  in  widtli,  was  entirely  n'i)lac'ed  bj'  a  new  Htructure  of  the  siune  di- 
nienHions;  tlie  former  boiler  slieds,  one  of  whicli  was  on  eitlier  side  of 
Mie  8nji;ar  lionse,  were  torn  down ;  and  all  the  boilei-s  were  concentrated 
on  one  and  the  «aine  side  and  covered  by  a  single  slied.  The  cane  slied 
was  enlarged  by  SO  feet,  and  a  portion  of  the  former  shed  was  enclosed 
by  planks  and  converted  into  a  mill  and  engine  room. 

The  entire  roof  of  the  whole  sugar  house,  including  all  accessory 
buildings,  was  renovated  and  altered  from  a  shingle  to  a  corrugat<Mi  iron 
roof.  The  condition  in  the  policy  did  not  forbid  rc*paii*s  jM'r  se,  but  only 
incidentally  in  so  far  as  they  might  tend  to  increase  the  risk.  The  re- 
pairs, alterations  and  reconstruction  were  made  during  the  summer 
months,  when  the  building  was  vacant  and  unoccupied  or  used  for  no 
purpose  incident  to  the  ordinary  use  of  a  sugar  h<mse.  They  were  made 
at  a  time  when  no  lires  are  needed  or  used  for  warming  purposes  j  and 
the  whole  labor  and  operations  were  throughout  carried  on  under  the 
suiH*rvision  of  the  plantation  manager  or  overst^er.  Hence  we  conclude 
that  during  that  time  the  risk  insured  against  was  not  increased. 

Xow  as  to  the  changes  and  alterations  made,  we  find  tliat  far  from  in- 
creasing the  risk,  they  palpably  and  materially  decreased  the  same. 

We  have  no  hesitation  to  d<'clare  that,  in  our  opinion,  the  sugar  house, 
after  the  repairs,  alterations  and  reconstruction  complained  of  had  been 
completed,  was  a  far  better  risk  for  insurance  agjunst  fire  than  it  was  at 
the  time  when  the  policy  was  issued. 

An  immense  area  of  shingle  roofs  had  made  way  for  corrugated  iron 
roofs,  a  style  of  materials  thus  used  on  account  of  its  recognized  safety 
from  fire. 

Wooden  windows  and  shutters  had  been  replaced  by  ghized  sash. 

Old  and  dangerous  boiler  sheds  had  nnide  way  to  a  shingle  slied,  en- 
closed and  covered  with  corrugated  iron. 

And  we  feel  confident  that  the  danger  from  fire  to  that  portion  of  the 
cane  sImmI,  whi<h  was  used  for  a  mill  and  engine  r(»om,  had  thereby  de- 
creased instead  of  being  i.uieased.  An  open  spiice  coven;d  with 
shingle,  resting  on  wooden  posts,  und<'r  which  cane  straw  was  unavoid- 
ably spread  about ;  under  which  work  was  done  by  promiscuous  labor- 
ers, and  retpiiring  no  special  skill,  in  clost*  proximity  to  the  engine 
boilers  and  to  the  fire  furnaces  and  opened  to  winter  winds,  is  cer- 
tainly a  nunc  proniin(>nt  danger  point  for  fires  than  the  same  place, 
under  an  iron  roof,  enclosed  by  planks,  resting  on  brick  foundations,  lit 
up  by  means  of  ghized  sash,  and  under  the  control  of  skilled  lalH>rers, 
such  as  engineers  and  their  assistants.     Surely  counsel  cannot  lie  serions 
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in  arf]^iing  that  such  an  alteration  would  increase  the  risk  of  fire  insur- 
ance. 

As  to  the  extension  of  the  cane  shed,  we  hold  that  the  new  shed,  as  it 
stood  on  the  day  of  the  fire,  although  larger  than  it  was  at  the  date  of 
insurance,  but  with  an  iron,  instead  of  its  foiiner  shingle,  roof,  was  less 
exposed  to  fire  than  it  was  before. 

We  have  carefully  .studied  all  the  authorities  submitted  to  us  by  de- 
fendant's counsel,  and  we  are  aware  that  some  decisions  are  to  the  effect 
that  an  extension  of  the  insured  building  is  considered  as  an  avoidance 
of  the  policy. 

But  we  prefer  to  adopt  the  views  of  those  courts  which  hold  that  the 
rule  is  not  absolute,  and  that  each  case  must  be  tested  under  its  own 
peculiar  circumstances,  to  be  left  to  and  weighed  by  the  jury.  May  on 
Insurance,  sections  222,  223,  224 ;  Jolly's  Administrator  vs.  Baltimore 
Equitable  Society,  reported  in  Burnett's  Fire  Insurance  cases,  p.  1H7. 

We  understand  the  correct  view  to  be  in  the  construction  of  insurance 
contracts,  that  the  insurers  must  be  [protected  against  the  recklessness 
«r  fradulent  practices  of  the  insured,  and  that  the  true  int«*nt  of  both 
parties,  tested  in  honest  purposes  and  with  fair  intentions  and  proper 
motives  on  both  sides,  are  to  be  sought  and  should  be  enforced. 

We  understand  that  the  numenms  conditions  appended  to  the  policy 
in  this  case,  and  to  insurance  contracts  generally,  and  usually  printed 
in  such  small  type,  that  the  best  and  keenest  eyes  are  needed  to  deci- 
pher them,  are  intended  to  screen  the  company  against  fraud  and  de- 
ception, but  not  to  entrap  the  guileless  insuied  who  honestly  seeks  pro- 
tection from  unforeseen  and,  above  all,  unexpected  losses  by  fires,  either 
accidental  or  incendiary.  But  surely  courts  would  be  recreant  to  their 
plainest  duty,  if  defences,  resting  on  such  conditions  s(>ldom  brought 
home  to  the  insured  in  any  other  way  than  by  small  print  very  difficult 
to  reml,  would  meet  with  favor. 

In  this  very  case  one  of  the  conditions  printed  in  nu)st  diminutive 
type,  is  to  the  effect  that  the  policy  is  to  become  void,  in  case  the  in- 
sured building  **  shall  Ikj  or  become  vacant,  or  un<»ccupied."  Now, 
surely  everybody,  including  the  insurjince  company,  knows  that  between 
the  month  of  March  at  the  latest,  and  October,  sugar-houses  are  not 
used,  and 'are  therefore  vacant  and  unoc<*upied.  And  yt^t  such  a  clause 
was  left  in  this  contract.  It  is  hardly  to  be  supposed  that  if  this  sugar- 
house  had  been  burned  at  any  time  between  these  months,  such  a  de- 
fence could  have  prevailed. 

In  view  of  such  transiictions  we  somewhat  share  the  indignation  felt 
by   the   Supreme  Court  of  Illinois,  when   it  said:     **Such    conditions, 
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printed,  as  they  usually  are,  in  the  smallest  type,  and  read  with  gTt»at 
difficulty,  are  but  traps  when  the  attention  is  not  called  to  them."  62 
111.  460,  Jones  vs.  Insurance  Company. 

III. 

There  is  no  more  force  in  the  third  contention  of  the  defendant,  which 
is  to  the  effect  that  the  risk  was  increased  by  converting  and  using 
one  of  the  buildings  described  as  a  purgery  as  a  sleeping  apartment 
for  sugar-house  employes,  with  the  lu.xury  of  a  stove. 

It  is  in  proof,  and  it  appears  from  the  application  of  the  insured,  that 
the  sugar-house  was  worked  exclusively  by  steam,  and  that  vacuum 
pans  were  used  in  boiling  the  sugar. 

Now  it  is  well  known,  as  is  shown  by  the  evidence,  that  in  such  sugar- 
houses  purgeries  are  not  used  as  such,  the  sugar  being  drained  by  means 
of  centrifugals.  Hence  it  follows  that  in  the  present  case  the  word 
"purgeries"  was  simply  used  as  descriptive,  and  not  as  a  representation 
that  the  buildings  described  as  *^ purgeries"  were  absolutely  to  be  used 
as  such. 

It  is  in  proof  that  the  three  apartments  named  "  purgeries"  had  been 
originally  built  for  such  purpose,  but  that  such  use  thereof  had  l>een 
abandoned  long  before  the  date  of  this  insurance. 

But,  be  that  as  it  may,  it  is  in  proof  that  in  many  sugar-houses,  and 
particularly  in  the  one  now  under  discussion,  in  the  vacant  loft  abovt^ 
the  purgery  proper,  sleeping  commodities  were  adapted  for  sugar-house 
hands,  who  do  night  work,  some  of  whom  are  awaked  at  midnight, 
others  retiring  for  rest  at  that  time. 

The  evidence  shows  that  such  use  of  one  of  the  so-called  purgeries  had 
prevailed  for  several  years  before  the  lire,  and  that  the  obnoxious  stove 
had  been  placed,  therein  since  the  year  1882.  After  a  thorough  re  view 
of  the  many  defences  very  ably  discussed  by  counsel  for  the  defendant, 
we  reach  the  conclusion  that  the  case  is  with  plaintiffs,  and  that  they  are 
entitled  to  recover  on  their  policy. 

But  we  are  in  accord  with  defendant's  counsel  that  the  amount  of 
their  claim  is  not  supported  for  more  than  $6556. 

His  calculations  on  that  point  are  correct,  and  they  find  ample  Siiiic- 
tion  in  the  evidence  which  it  is  unnecessarj-  to  detail  in  thiti  opinion. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed;  and  it  is  now  ordered,  adjudged  and  decreed  that 
plaintiffs  do  have  and  recover  judgment  against  the  defendant  company 
in  the  sum  of  six  thousand  five  hundred  and  fifty-six  dollars,  with  le^il 
intc».rest  from  January  4,  1887,  until  paid,  and  for  costs  of  suit  in  Uoth 
courts. 
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On  ArrLiCATioN  for  Rkiieaking. 

Tlie  cliavK^i  in  support  of  Uiis  application  i8  that  the  deciHioti  of  the 
court  18  grounded  on  manifcHt  errors  of  fact,  and  on  a  hick  of  apprecia- 
tion of  the  law  wliich  should  control  the  case. 

The  charge  is  very  grave,  and  coming  from  counsel  to  court,  it  miglit 
perhaps  be  deemed  harsh. 

Rut  it  is  made  with  snch  naive  candor  and  it  is  pressed  with  such 
courteous  and  respectful  earnestness  that  it  brouglit  trouble  to  our  con- 
sciences, lest  perhaps  the  case  had  received  more  impartial  consideration 
at  the  hands  of  complaining  counsel,  who  was  fresh  from  the  heat  and 
excitement  of  combat,  than  it  had  fonnd  at  the  hands  of  five,  cool- 
headed  and  disintei^ested  judges  who  had,  or  at  least  should  have, 
quietly  followed  up  the  battle,  without  favor  or  prejudice. 

Hence  wo  deemed  it  our  duty  to  re-examine  the  case  in  full,  and  we 
feel  much  relief  in  being  confirmed  in  the  conclusion  that  the  judgment 
previously  rendered  by  us,  is  just  and  righteous,  and  that  it  need  not  be 
disturbed. 

As  stated  in  the  first  opinion,  we  did  find  some  decisions  which  fa- 
vored the  views  taken  of  the  law  of  tlie  case  by  defendant's  counsel,  but 
we  thought  it  wiser  to  follow  the  rules  laid  down  by  other  equally  re- 
spectable authorities,  which  commended  themselves  to  our  favorable 
consideration.  We  therefore  reaffirm  the  conclusions  of  law  by  which 
we  were  guided  in  our  deliberations. 

Counsel  complains  of  our  failure  to  notice  the  point  which  he  had 
made  in  his  first  brief,  concerning  the  misrepresentation  in  Meyer's  ap- 
plication for  insurance,  hy  omitting  to  mention  the  existence  of  a  tower 
reaching  high  above  the  roof  of  the  sugar-house,  and  built  of  wood. 
It  is  in  proof  that  such  a  tower  did  exist,  and  that  it  ha<l  been  con- 
structed in  the  year  1882. 

Hut  turning  to  defendant's  answer,  we  find  that  no  point  was  therein 
made  on  that  score.  The  complaint  there  was  that  the  obnoxious  tower 
hiul  been  constructed  since  the  date  of  the  policy,  or  after  January, 
J886. 

Heuce  we  paid  no  attention  to  the  tower  as  an  element  of  defence. 
Pino  vs.  Ins.  ('o.,  19  Ann.  283.  The  allegation  of  the  answer  on  that 
point  is  in  the  following  words : 

"  That  by  the  erection  of  a  tower  40  feet  higli,  22x22  feet,  rising  20  feet 
al)ove  the  roof  of  the  sugar-house,  and  by  the  erection  of  sky -lights 
theretm,  the  risk  wjis  materially  increased."     *     * 

But  the  evidence  in  the  record,  which  is  quoted  in  the  brief  on  the 
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application  for  rehearing,  sliowfi  tliat  tlie  tower  had  been  in  exigt4»nce 
since  1882.  It  certainly  fails  to  support  the  allegation  tliat  its  construc- 
tion had  operated  an  increase  of  the  risk.  In  dealing  with  the  feature 
of  the  case  our  only  embarrassment  is  to  determine  which  destruction  is 
the  most  effective,  that  of  tlie  allegation  by  the  proof,  or  thait  of  the 
present  cont-ention  of  the  defendant  by  the  allegations  in  its  own  plead- 
ings. But  one  thing  is  certain,  and  it  is  that  the  parties  litigant  must  1h» 
bound  by  their  pleadings. 

The  pleiulings  are  to  the  judicial  mind  what  the  compass  is  to  the 
navigator,  they  must  always  be  consult4?d  and  never  lost  sight  of,  al- 
though counsel,  in  their  zeal,  may  tlrift  far  away  from  their  moorinjcs. 

It  is  not  our  province,  nor  is  this  the  place,  to  deliver  a  lecture  ou  the 
rules  of  practice,  but  we  are  constrained  to  say  that  an  attempt  to  im- 
prove defective  or  obscure  pleadings,  for  the  first  time,  in  an  applica- 
tion for  rehearing  is  rather  tardy  and  cannot  be  countenanced. 

Conceding  that  we  erred,  as  a  question  of  fact,  in  finding  that  the  en- 
tire roof  of  the  sugar  house,  including  that  of  the  new  engine  room  had 
been  changed  from  shingle  to  corrugated  iron,  that  fact  is  iniuiat<^rial 
either  on  the  question  of  misrepresentation,  or  on  that  of  the  alleged  in- 
crease of  the  risk,  the  only  two  lines  of  defence.  In  the  application  for 
insurance  the  whole  sugar  house  is  described  as  shingled  roof  j  and  it  is 
shown  that  after  the  repairs  and  alt<^rations  complained  of  IumI  been 
made,  the  largest  part  of  the  building.  3(K^  feet  in  length,  was  roofe<l 
with  corrugated  iron. 

We  are  thorougly  satisfied  that  our  decree  has  d<)ne  full  justice,  ami 
hence  we  must  decline  to  reopen  the  case. 

Rehearing  refused. 


Xo.  10,381. 

SrcfEssioN    OF   Mrs.   Hkstek    E.   S.    Dkkky. — On    Final    Acrorxx. 

Maky  E.  Hurns  et  al..  Oi»i»one\ts. 

The  queHfioii  iuvolvcd  iu  thiMCUHc  in  ouc  of  fact. 

Wliere  a  physiciaii  wam  Htimnioiu'il  to  Atlanta  to  Htt4'iid  h\A  auut,  not  in  a  ])n>f»*AAioiiail  ca- 
pacity, but  aa  an  advisiT  iu  buMiueHS  niattM-H.  and  ou  bm  anival  lie  ivndci-ed  valuable  pni- 
fHrtHional  siTviceH  whi<-b  wriv  acM-rptrd  by  the  aunt,  be  \h  entitleii  to  oonipouMation.  Unt 
not  having  been  summoned  profesHiitiially  iu  the  fiiftt  iiiritHUce.  he  eaumit  in  eKtimatini; 
bis  MurvieeM.  clnim  for  bwH  of  home  imietic-e. 

APPEAL  from  the  (*ivil  District  Ctmrt  for  the  Parish  of  Orleans. 
Ellis,  7. 


Walter  J>,  Detiet/re  ihv  Oj»poneuts  and  Appellants. 
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The  opinion  of  tlie  Conrt  was  delivered  by 

McEnery,  J.  Dr.  Thomas  C.  Stellwageii,  nephew  of  the  deceased 
Mrs.  Dickey,  was  phiced  as  a  creditor  on  the  final  account  of  tlie  execu- 
tor for  "  professional  services  and  traveling  expenses  to,  at  and  from 
Atlanta--$1900." 

Mrs.  Mary  E.  Bunis  and  other  heirs  and  U^gat^es  of  tlie  deceased  op- 
posed this  item  in  the  a.ccount  on  the  gi'ound  that  said  Stellwagen  was 
not  a  creditor  of  tlie  succession,  and  that  said  succession  owed  him 
nothing,  as  stated  in  the  account,  and  that  said  itt^m  on  said  account  be 
rejected.  There  wjis  judgment  below  aUowing  the  claim  and  homolo- 
gating the  account,  from  which  the  opponents  have  appealed. 

The  claim  of  Dr.  StcjUwagen  is  for  medical  attention  and  traveling  ex- 
penses. He  rendered  very  valuable  services  to  the  deceased  in  attention 
to  her  bussiness  affairs,  but  these  can  fonu  in  this  account  no  basis  for 
the  allowance  of  the  $11)00,  as  the  claim  is  for  professional  services  and 
necessary  traveling  expenses.  Had  he  been  summoned  to  the  bed  side 
of  the  deceased  to  render  professional  services,  he  would  unquestionably 
be  entitled  to  greater  renumeratiou  than  a  local  practitioner  because  of 
the  distance  traveled,  the  abandonment  of  home  practice  and  other  at- 
tendant circumstances  that  would  add  to  the  value  of  his  services,  lint 
in  the  instant  case  Dr.  Stellwagen  was  not  summoned  as  a  physician  to 
give  medical  atteiltion  to  the  deceased.  He  was  a  licensed  physician, 
but  also  a  dentist,  and  made  this  latter  prof(\ssion  his  business.  As  a 
practitioner  of  medicine  he  practiced  in  his  own  family  and  sometimes 
among  his  friends. 

In  his  testimony  he  says :  "  I  received  a  telegram  from  Esther  D. 
Gibney,  a  member  of  her  family,  stating  that  my  '  aunt  Mrs.  Dickey  is 
dangerously  ill ;  come  at  once  to  Atlanta,  (jeorgia. '  I  dropped  my 
practice,  and  immediately  had  a  personal  interview  with  one  of  my 
aunt's  nephews,  and  upon  his  statement  that  it  was  impossible  for  him 
to  go,  I  telegraphed  to  others  of  her  nieces  and  nephew,  urging  that 
some  one  should  go  at  once  to  Atlanta.  These  all  likewise  refused,  and 
I  found  myself  compelled  to  accept  the  alternative  of  the  immediate  de- 
parture, or  to  desert  my  aunt  in  her  hour  of  financial  and  physical  need 
to  the  care  of  those  not  rel- '?d  by  bl«»cd. " 

This  statement  shows  that  i^r.  Stellwagen  did  not  consider  that  he  was 
summoned  as  a  physician,  but  as  a  relative  and  a  favorite  of  the  de- 
ceased, in  whom  she  had  great  confidence.     He  had  no  general  practice 
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as  a  physician.  It  was  limited  only  to  liis  family  and  friends.  He  IijmI 
not  been  called  as  a  physician,  and.  therefore,  there  can  be  no  estimate 
made  based  upon  the  loss  or  abandonment  of  home  practice. 

Tlie  deceased  had  in  attendance  on  her  during  her  illness  able  and  ex- 
perienced physicians  of  Atlanta.  8he  does  not  seem  to  have  wanti*d  for 
medical  attention.  There  is  no  evidence  that  she  became  dissati.stied 
with  her  physicians  and  needed  the  services  of  Dr.  Stellwagen  in  addi- 
tion. But  when  he  arrived  in  Atlanta,  he  not  only  attended  to  business 
matters  for  tlie  deceased,  but  gave  untiring  and  affectionate  atti^ntiou  to 
her  as  a  i)hysician  and  nurse.  His  wife  also  rendered  valuable  services. 
No  claim  is  made  for  att<^ntion  given  to  business  matters.  The  decea.se<l 
having  accepted,  and  undoubtedly  having  been  relieved  mentally  and 
physically  by  his  professional  services  after  his  arrival  in  Atlanta,  he  is 
entitled  to  l)e  paid  for  these  services.  As  he  carried  his  wife  with  him 
to  nurse  the  deceased,  her  services  ought  to  enter  into  tlie  comput^itiou 
of  those  rendered  by  liim.  Twenty  dollars  per  day,  we  think,  would  In? 
a  proper  allowance  for  their  services,  to  date  from  the  day  after  arrival 
in  Atlanta  until  the  death  of  Mrs.  Dickey  in  Wcden,  Penn.  Thi.s  em- 
braces a  period  of  nine  days,  amounting  to  $180.  There  is  no  evidence 
in  the  record  upon  which  to  base  an  exact  estimate  of  traveling  ex- 
penses, but  as  his  exi)enses  are  included  in  his  claim  of  professional 
services,  we  think  it  but  just,  under  the  i^eculiar  circumstances  of  thi.*% 
case,  to  allow  them,  which  we  ^x  at  two  hundred  and  twenty  dollars  for 
himself  and   wife,  which   includes  all  expenses,  for  sleeper,  meals,  etc. 

We  are  of  the  opinion  that  the  claim  on  the  account  ought  to  Lave 
been  allowed  to  the  amount  of  $400. 

It  is,  therefore,  ordered,  adjudged  and  d<»creed  that  the  judgment  ap- 
pealed from  be  amended  so  as  to  allow  Dr.  Stellwagen  the  sum  of  four 
hundred  dolhars  for  professional  services  and  traveling  expeust»s,  and  in 
other  respects  it  be  affirmed,  appellee  to  pay  costs  of  appeal. 
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The  Statk  Ex  Uel.  Lkon  HKArcot'DUAV,  von  the  Use  of  Etc.,  vs. 

JUIXJES  OF  THE    CorUT  OF  ArrEALS,  ET  AL. 

A  inandaintt*  will  not  immuc  to  the  Court  of  AppcaU  to  try  a  cuHe.  on  itH  niorit?*,  iuvolvin^r  fivt* 
hiuulrfd  dollai-s,  whrn  nnu\  court,  in  the  K'«;al  cxi-rt-iKo  of  Hh  iliHcn-tion.  HihIm  that  the 
I'luiui  iH  InHated  in  order  to  j;ivf  it  juriHclictionov^r  the  fiut.H,  aiml  that  the  r»H'«»rfl  roiifiuiiH 
uo  stateuu'ut,  no  bill,  or  assiijiinifUt  of  error?*. 
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Statf  ox  rt'l.  IWaiicoudrHy.  eU'.  vs.  JiulgoM,  et.  al. 


PPLK^VTION  for  Mandamus. 


FcnjiiM  Kenian  and  R.  If,  Doivniiuf  for  tlie  iTlut4)r. 


lim-k,  Diitkelspiel  d-  Hart  for  tlie  respondents. 


Tlie  opinion  of  the  Court  was  delivered  by 

Bkumtdez,  C.  J.     This  is  an  application  for  a  mamlamm. 

The  relator  complains  that  the  Court  of  Appeals,  considering  that  tlie 
sum  chiimed  by  him,  viz,  $500,  in  a  certain  suit,  was  inflated,  dismissed 
his  appeal,  refusing  to  pjiss  upon  the  law  and  facts  involved  in  the  con- 
troversy, lie  contends  that  said  court  ought  to  have  passed  upon  both? 
as  the  amount  claimed  is  exactly  $5(K). 

The  judges  of  the  Court  of  Appeals  have  enttu'ed  an  appearance,  re- 
ferring this  court  to  the  reasons  assigned  by  them  for  dismissing  the  ap- 
peal. 

It  would  have  been  preferable  tor  their  honors  to  have  answered  the 
petition,  by  substantially  giving  the  motives  for  which  the  relief  sought, 
should  be  declined,  even  had  they  deemed  it  advisable,  to  append  to 
their  return,  their  written  opinion,  as  i)art  of  it,  to  amplify  the  same, 
rather  than  to  subject  this  court  to  search  for  and  formulate  an  answer, 
from  the  argumentative  reasons  assigned  to  dismiss  the  appeal. 

It  appears  that  the  relator  had  brought  suit  as  tutor  before  the  Civil 
District  Court  for  the  Parish  of  Orleans  to  recover  from  the  defendant  a 
sum  of  five  hundred  dollars  damages,  resulting  from  an  alleged  illegal 
seizure  and  sale  of  certain  effects  belonging  to  his  ward.  The  items 
forming  the  amount  l>eing: 

The  value  of  the  goods  seized  and  sold $150 

Damages  consequent  on  the  seizure 150 

Attorneys'  fees 2(K) 

Total $500 

When  the  case  came  up,  the  Court  of  Ajipeals,  which  had  jurisdic- 
tion over  the  controversy,  as  the  amount  chiimed  exceeded  one  hundred 
dollars  ($100),  concluded  that,  as  the  record  wiis  not  in  a  condition  to 
present  questions  of  law  for  solution,  and  as  the  demand  was  evidently 
tictitious  and  magniliedso  as  to  give  it  jurisdiction  over  the  facts,  when 
in  reality  it  had  none,  dismissed  the  appeal. 
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The  jiulgort  of  tlie  Court  of  Appeals,  having  exercised  a  legal  discre- 
tion cannot  be  compelled  by  manrhtrnm  to  try  the  case  differently  from 
wliat  they  have. 

By  the  amendment  re-enacting  Article  148  of  the  Constitution  (Act 
125  of  1882),  the  lower  limit  of  the  jurisdiction  of  that  court  was  re- 
duced from  fw?o  tor?  n^  hundred  dollars.  Under  the  second  paragraph  of 
the  article,  it  has  jurisdiction  on  questions  of  law  alone,  in  cases  in- 
volving less  than  five  hundred  dollars,  exclusive  of  interest,  and,  u{>ou 
the  law  and  the  facts  ^^  in  other  cases. " 

It  is  apparent  that,  as  the  controversy  involved  nominally  $500  ex- 
actly, which  is  more  than  less  than  $500,  it  had  jurisdiction  over  the 
facts  and  the  law,  and,  under  the  ruling  in  St^te  ex  rel.  Cazentre  vs. 
Judges,  recently  decided,  41  Ann.,  p.  955,  thoy  had  the  power  to  di8nii$8 
the  appeal,  l>ecause  the  amount  claimed  by  the  relator,  here,  had  been 
in  Hated  so  as  to  make  the  case  examinable  on  the  facts  and  law,  on  ap- 
l)eal. 

It  is  likewise  clear,  after  finding  that  by  reason  of  the  intlation,  it  could 
not  pass  on  the  facts,  the  Court  of  Appeals  wjis  not  bound  to  pass  upon 
the  case  as  involving  (luestions  of  law,  because  of  material  deficiencies 
in  the  record  before  it. 

Appellants  to  that  court  must  shape  their  records,  so  a«  to  present? 
either  questions  of  law  exclusively  in  cases  involving  less  than  $500,  or 
both,  questions  of  law  and  facts,  "in  other  cases. '' 

They  must  take  the  risk  when  they  rank  a  case  in  the  last  category, 
that  If  the  demand  is  fictitious,  the  court  will  dismiss  the  appeal,  with- 
out passing  on  questions  of  law,  utUess  they  are  presented  by  the  i*ecord, 
in  the  shax>e  and  form  in  which  they  should  be  set  forth,  in  order  that 
the  same  may  be  considered  and  determined. 

The  judges  of  the  Court  of  Ax)peals  thus  viewed  the  matter,  for  they 
say  that  they  declined  to  pass  upon  the  facts,  as  the  claim  was  inflated, 
and  refused  to  determine  any  question  of  law,  as  the  record  contained 
no  statement,  bill,  or  assignment  of  errors. 

The  relator  has  not  undertaken  to  show  that  the  ruling  was  arbitrarif. 
As  we  have  no  authority  to  inquire  into  the  coiTcctness  of  the  reasons 
assigned  by  the  judges  of  the  Court  of  Appeals  and  as  the  decree  made 
by  them  is  one  which  they  had  the  i)ower  to  render  fiirally,  we  cannot 
grant  the  relator  any  relief. 

It  is  therefore  adjudged  and  decreed  that  the  restraining  order  herein 
made  be  rescinded  and  the  application  tor  a  mandamus  be  refused  with 
costs. 
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Pavinjf  Coinpaiiy  vm.  City  et  iiIh. 


No.  10,388. 

TlIK  BAKltKlt    AsiMIALT    P.VVINi}    CoMPANV    VS.    TllK    CiTV    OF    NkW 

Orleans  kt  als. 

DtOitH  Htid  other  iiH'orptirt'al  ri'flitM,  when  tivatwl  hm  pmperty  tVu*  tin*  puriJoseH  of  taxutiou , 
can  hv  aaKOHaed  only  at  the  d<}niii'il  or  phut'  of  ivsidfiicf  of  the  nvditor,  witliont  rc«;:aiil 
to  the  doniicil  of  the  debtor.  The  priu<'iph'  appIieH  to  corporatioua  as  well  aa  to  natural 
)H'raou8.  Hence  debtw  due  t4»  a  foreign  eorporation  by  renident**  of  this  State,  cannot  be 
taxed  in  thiw  State. 

APPEAL  from  the  Civil  District  Court  for  the  I'arisli  of  Orleans. 
Voorhien,  J. 
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Leonj  and  JiUiir  for  Plaintiff  and  .Appellee 


1. 

Two  jcroiindH  for  the  relief  mmjfht  were  i»re8ejit«d   in   the  roiirt    below  :  a.  Plaiutitt'  had 

no  pmperty  eoven'd  by  the  w<irdA  of  the  aHMetMUient :  b.    If  debtn  due  it  wei-e  within  tlie 

wonlttof  the  aKMesHnient.  sneh  pniikerty  wa«  not  taxable  in  this  State. 

Either  of  the«e  jti:round.s  is  suflirient  to  HU]iport  tlio  jmlK">«*"f  appealed  from.     It  does  not 

appear  wliieh  of  tlie  two  yirevailed  in  the  lower  eourt. 

Aa  the  amount  inv<dve*l  does  not  exeee<l  $2000  this  Court  cannot   consider  the  tirst  of 

these  Krvunds. 

Hence  this  Court  sliould  not  entertain  jurisdiction   of   this    appeal.    Dtherwise  plaintiff 

might  Xh*  entirely  deprived  of  nil  benelit  of  a  valid  ol».jertion  which  is  sufficient  t«  entitle 

it  to  the  relief  prayed  for  and   wliic'h.   perhaps,   was  tlie  only  issue  decided  in  the  court 

below.  *  •  * 

II. 

A  eorpoi-ati«m  is  aciti/.en  and  resident  of  Ihe  State,  wliieh  created  it  and  under  whose 
laws  It  was  orKanizeil.  Anj;.  and  Ames  tui  ( 'oriK)rations  <10  Ed.).  §  194  ;  Railroiul  Co.  va. 
Kountz,  104  r.  S.  p.  11  ;  County  of  Yuba  vs.  Pioneer  (lold  Mininj;;  Co.,  32  Fe*l.  Rep.  183. 
•  By  doinj;  business  away  from  their  lej;al  residence  they  (corporations)  do  not  change 
citizenship,  but  simply  extend  the  tield  tif  their  operations.  They  reside  at  home,  but 
do  buaincHs  almiad.*'    KaihiNid  (N».  vs.  KiNuit/..  104  W  S.  p.  11. 

A  debt  Is  ail  incor|Ma-eal  right  wliiih  hjis  in*  actual  «i7irjr,  but  follows  the  domicil  of  the 
owner. 

The  taxing ]>owers  of  a  State  are  limited  to  persons  and  pmperty  within  and  subject  to 
itMjuris<liction.  They  do  not  extend,  theii-fore.  to  incorinneal  lights  owned  by  a  citizen 
of  another  State.  Meyer  et  al.  vs.  Pleasants.  Sherift*.  etc.,  41  Ann.  (Sou.  ilep.);  Murray 
vs.  Charleston,  96  U.  S.  432:  Kirtland  vs.  llolchkiss,  100  U.  S  496;  SUite  Tax  on  Foreign 
Held  Bonds,  1.5  Wall,  300 ;  City  of  Baltimore  vs.  Hussey,  9  Atlantic  Reporter,  19;  Oliver 
vs.  Washington  Mills,  11  Allen,  282:  Coolcy  on  Taxation,  pp.  14.  l.'i;  270. 
Hence,  debta  due  the  plaintitf  Company,  a  corporation  cmate^l  and  organizisl  uiulerthe 
laws  of  the  State  of  Went  Vir^'iuia,  and  a  eiti/.eti  of  that  State,  ale  not  taxalde  in  this 
State. 

Article  2:J«  tif  the  Constitution  of  this  Stale  d«»eH  not  liiiiig  loreign  cor|Mn-atlons  within 
the  taxing  jurlwlictlon  of  the  State.  ev«n  if  it  were  competent  tV>r  any  State  to  confer  on 
itself  tliei)ower  to  tax  persons  not  citizens  of.  or  property  ntit  a<-tually  within,  this  State. 
It  does  not  expn'Hsly  so  pmvide,  an«l  it  is  not  iHHessary  lo  give  it  such  an  etl'ect  to  a<-com- 
plisli  the  obvious  purpose  of  the  provision. 
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7.     Eitj^a^fnjT  in  business  and  being  suable  iu  a  State  do  not  make  a  corporation  a  citizen  of 

that  State.    Kailroad  Co.  vs.  KiKuitz,  104  U.  S.  p.  11. 
K.     Tlie  i-esidence  of  the  debtors  is  entirely  immaterial  in  determining  tlie  taxability  of  debt«. 

Hence,  if  any  debts  due  foreign  corporations  aro  taxable  in  this  Stat-e.  all  their  credits, 

clioses  in  action,  and  other  incorporeal  rights,   wherever  the  obligors  may  Ije,  arc  an 

taxable ! 


T,  Mi'C.  Hf/man,  Assistant  City  Attoruey,  for  Defeudant  find  Appell- 
aut: 


The  opinion  of  tlie  Court  was  delivered  by 

PocHE,  J.  Plaintitf,  in  this  suit,  contests  the  right  of  the  State  and 
city  to  levy  and  enforce  a  tax  on  "  money  loaned  on  int^jrest,  credit* 
and  bills  receivable  for  money  loaned  or  advanced,"  owned  by  the 
plaintiff  corporation  in  the  city  of  New  Orleans.  Its  ground  of  resist- 
ance is  that  as  a  foreign  corporation  it  is  not  liable  to  taxation  in  this 
State  for  that  kind  of  property  or  rights,  which  can  be  assessed  only  at 
the  domicil  of  the  owner. 

This  appeal  is  from  a  judgment  in  favor  of  plaintiff. 

The  suggestion  ot  appellee's  counsel  that  the  matter  in  dispute  is  less 
than  the  lower  limit  of  our  jurisdiction,  is  not  well  founded. 

The  contention  involves  the  legality  of  the  tax  assessed  against 
plaintiff's  property,  and  not  the  correctness  or  legality  of  the  aseess- 
ment.  If  under  the  law,  plaintiff's  property  as  hereinabove  described 
is  not  liable  to  taxation  in  Louisiana,  the  tax  sought  to  be  enforced 
would  undoubtedly  be  illegal,  and  it  follows  that  the  legality  of  the  tax 
being  involved,  the  amount  thereof  is  not  the  proper  test  of  jurisdiction 
on  appeal.  Constitution  Art.  81,  Meyer  et  al.  vs.  Pleasant,  41  Ann. 
Southern  Reporter,  Vol.  6,  No.  10,  p.  258. 

On  the  merits,  we  think  that  the  case  is  with  plaintiff,  and  tliat  the 
conclusions  of  the  District  Judge  are  correct. 

The  record  shows  that  plaintiff  is  a  foreign  corporation,  domiciled  in 
the  State  of  West  Virginia,  and  that  the  property  sought  to  be  taxed 
consists  exclusively  of  debts  due  the  corporation  by  citizens  of  this 
State  for  pavinj^  work  previously  doije. 

In  the  case  of  Meyer  vs.  Pleasant,  hereinabove  referred  to,  it  was 
held,  in  harmony  with  settled  jurisprudence,  that  the  situs  of  a  debt  as 
property  is  at  the  domicil  of  the  creditor,  and  it  was  decided  that  a 
judgment  rendered  in  the  Parish  of  Union  in  favor  of,  and  owned  at 
the  time  by,  the  Meyers,  was  not  liable  to  taxation  in  that  parish,  for 
the  reason  that  the  owners  of  the  judgment  were  residents  of  the  City 
of  New  Orleans,  and  not  of  the  Parish  of  Union. 
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If  tlie  rule  applies  to  residents  of  difFeroiit  parislies,  a  fortiori  will  it 
protect  citizens  or  residents  of  other  States. 

The  principle  seems  to  be  conceded  by  the  city  attorney  in  so  far  as 
natural  persons  are  concerned,  but  he  denies  it**  application  in  the  case 
of  corporations. 

His  contention  is  predicated  mainly  on  the  revenue  act  of  1888, 
which  levies  an  anuual  tax  on  all  property  situatcMl  within  the  State, 
including  rights  and  credits  similar  to  the  effects  assessed  to  plaintiff, 
and  on  the  provisions  of  article  23()  of  the  State  Constitution  which 
provides  that,  "  no  foreign  corporation  shall  do  any  business  in  this 
St4ite  without  having  one  or  more  known  places  of  buKiness,  and  an 
authorized  agent  or  agents  in  the  State  upon  whom  process  may  be 
served." 

The  record  shows  that  plaintiff  has  complied  with  that  constitutional 
requirement,  and  hence  it  is  argued  for  the  city,  that  as  an  effect  of  the 
article  the  plaintiff  has  assumed  *^  the  duties  and  obligations  of  a  citizen 
of  the  State,  a  natural  person." 

I7nder  well  settled  jurispiudence  and  with  the  sanction  of  the 
Supreme  Court  of  the  United  States,  through  several  decisions,  there 
is  no  longer  any  question  as  to  the  right  of  a  St-ate  to  exact  of  foreign 
corporations  conditions  similar  to  those  contained  in  our  article  '2:36, 
before  they  can  do  business  within  any  part  of  the  StAte,  and  in  that 
connection  it  has  been  held  by  that  exalted  tribunal  that  corporatiims 
are  not  citizens  within  the  meaning  of  that  clause  of  the  Constitution 
of  the  United  States,  which  declares  that  "  the  citizens  of  each  State 
shall  be  entitled  to  all  the  x>rivileges  and  immunities  of  citizens  in  the 
several  States."  Paul  vs.  Virginia,  8  Wall.  168;  Liverpool  Insurance 
Company  vs.  Massachusetts,  10  Wall,  566;  Lafayette  Insurance  Com- 
pany vs.  French,  18  Howard  404;  Doyle  vs.  Insurance  Company  04,  U. 
S.  5.55. 

But  we  find  nothing  in  those  opinions  or  in  the  Article  2lM}j  of  our 
Constitution,  on  which  the  argument  of  counsel  for  the  City  can  find  the 
slightest  support,  when  he  contends  that  a  compliance  with  the  Article 
by  a  foreign  corporation  assimilatt^s  it,  in  duti(>s  and  obligations,  to  a 
citizen  of  the  State. 

The  discussion  of  the  case  does  not  involve  the  question  of  citizenship, 
but  merely  that  of  domicil. 

And  on  that  subject  it  is  beyond  question  the  right  of  a  corporatitm,  as 
well  as  of  a  natural  person,  to  have  a  legal  dmnicil.  And  that  domicil  is 
in  the  St-ate  where  it  was  incorporated.  With  the  leave  of  other  States  a 
corporation  can  extend  its  operations  to  other  States,  but  it  does  not 
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tlierohy  juMiuirc  a  new  doinicil  in  every  State  in  wliioli  it  does  bu8ines8. 
It  retains  the  doniieil  of  its  hirtli,  and,  like  natural  persons,  it  is  at  that 
domiril  that  its  obligations  for,  and  it«  liability  to,  taxation  for  debtn  or 
other  in(ori>orejijl  rights,  which  it  owns,  must  be  tested  and  settled.  Rail- 
road Company  vs.  Koontz,  104  U.  S.  p.  11;  County  of  Yuba  vs.  Pioiie<T 
(iold  Mine,  ;}2  Ftnleral  R<»porter,  183. 

Notbiiig  in  the  language  of  our  Article  2J36  ciui  suggest  the  slightest 
intention  on  the  part  of  the  framers  of  the  (Constitution  to  affect  or  alter 
the  right  of  a  foreign  corporation  to  have  and  maintain  its  doiuieil  in 
another  State  or  to  declare  that  by  having  one  or  more  known  places 
of  business  and  an  authorized  agent  or  agents  in  this  State,  a  foreign 
corporation  thereby  ceases  to  be  a  **  foreign  corporation ►"  On  the  con- 
trary, the  very  essence  of  the  provision,  which  has  for  object  to  secure 
the  service  of  process,  which  could  not  otherwise  be  acconiplished, 
shows  the  clear  and  uniuistakable  intention  to  provide  for  *' foreign  cor- 
porations," which  jue  contemplated  to  remain  ** foreign  corporations,^ 
and  not  to  become  home  or  resident  corporations.  Viewing  the  questiiin 
from  every  standpoint  and  in  every  possible  light,  we  fail  to  see  any 
reasons  which  could  justify,  or  discover  any  principle  of  law  or  any  judi- 
cial utterance  which  could  sanction,  the  distinction  contended  for  l>e- 
tween  corporations  and  natural  persons,  on  t]w  (piestiou  of  their 
respective  rights  of  domicil  and  of  the  legal  effects  flowing  thei-e- 
frt>m.  Our  conclusion  is  that  the  tax  levied  against  the  plaintiff 
corporation  caunot  be  sustained:  and  that  the  assessment  should  l>c 
cancelle<l.  It  is  therefore  ordered  that  the  judgment  appealed  from  be 
affirmed  with  costs. 


No.  10,223. 
Lkoxide  La(  hoix  vs.  P.  Nodal  &  Co. 

A  imrty.  avowiMlly  not  the  owiht  <»f  a  tra4le-iiiai-k  ft»i  tho  use  of  which  he  had  boeii  siuhI  under 
tlu'  aHi'uxatiuii  tliat  it  wa»  an  imitation  of  another  trade-mark,  ha-s  no  ntjudin*;  in  ooiirt  to 
«ue  for  dalua;r•'^v«r^  a  vindiration  of  Huch  trade-mark,  after  the  di^miftaal  of  plaJutiflTtfi  ac" 
tion  on  his  own  motitm. 

APPEAL  from  the  Civil  District  Court,  for  the  l*arish  of  Orleans, 
It  iff h for  J. 


Fttrnir,  fftnuis  d*  Knrlfsclniilf  for  Plaintitf  aiul  Appellee  : 

I. 

A  \N  arrantor  is  «»nl.v  a  drfiMnlMnt  in  a  n-stricted  scuHe  ol"  tiif  term.  i.  e.  in  Knch  a  neuM*  si«»  to 
••nablr  him  lo  wMst  by  all  lejjal  moaii.s  or  defonse  a  jndgmunt  a^aiu^t  the  def«D(taiit. 
whirl!,  hy  rt'Hson  of  the  rtH'our«»'  against  him.  would  atfect  his  interest:  but  no  Judgment 
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cau  bi"  roiider«Hl  a^aiDSt  the  warniiitor,    except  one  in  favor  of  do  fetid  aiit  for  hiicIi  amount 
a**  he  may  he  liable  for  under  hiH  wan-anty.    See  St<»ele  vs.  Smith,  llth  Ann.  p.  172. 

n. 

A  )M'tition  praying  for  a  jmlKUient  ai^ainst  defendantn.  reco;;iii%ing  the  tittle  of  pliiintiftVi  to 

«neh  g(NMlM  as  they  may  hei-eafter  aequire,  and  forbiddiuj;  plaintift's  from  Klanderlng  the 

title  of  defendaDt4«  to  aoll  Huch  f;oo<N  an  they  may  hei-eafter  acquire  fi-om  a  third  person, 

exhibits  no  cause  of  ot^tion.  and  a  r»(*onventional  demand  is  of  course  subject  to  t)u*  same 

rules. 

III. 

Answei*s  to  tntetTon;atories  on  facts  and  articles  form  part  of  the  pleadings  and  of  the  reconl. 
They  bind  a  party  as  fully  as.  and  are  really  part  of.  the  answer  itself.  Whiting  vs.  Ivey, 
3  Ann.  049;  Walker  vs.  Villavaso.  18  Ann.  716;  McLear  &.  Kendall  vs.  Succession  of 
Hunsicker.  'JO  Ann.  546. 


H,  T,  Floraiur  for  Diifeiidjints  jiiitl  Apju'llaiits. 


Tlie  opinion  of  tlie  Court  was  tieliveretl  by 

P(>cii6,  J.  Defendants  appeal  from  a  judgment  wliidi  tlisniissed  tlioir 
reconventioiial  demand  on  tlie  ground  that  it  disclosed  no  cause  of  jm*- 
tion. 

Plalntiflf's  action  \va«  baned  on  an  alleged  infringement  of  Iiih  trade- 
mark for  cigarette  paper,  which  defendants  were  charged  to  have  imi- 
tat^'d  in  selling  a  spurious  article  bearing  such  trade-mark ;  in  conse- 
quence of  which  he  prayed  for  damages  in  the  sum  of  ten  thousand  dol- 
hirs  and  for  an  injunction.  To  his  petition  he  Jinnexed  interrogatories 
on  fact*  and  articles  intended  to  bring  out  the  substantial  fticts  alleged 
in  his  pletidings. 

In  their  answers  to  tlie  questiims  thus  propounded  to  them,  the  de- 
fendants denied  emphatically  that  they  had  sold  cigarette  paper  corre- 
sponding in  all  i*espect*>  with  that  (;overed  by  plaintiff's  trade-mark,  and 
which  had  not  been  manufactured  by  him.  For  answer  to  the  suit  they 
filed  a  general  denial,  followed  by  a  special  denijil,  tluit  the  cigarette 
paper  which  they  IumI  sold  was  an  imitation  of  that  manufactured  by 
plaintiff. 

They  then  aver  that  two  other  named  parties  were  the  owners  of  the 
trade-mark  under  which  tliey  were  selling,  and  they  call  said  parties  in 
warranty.  Tliey  conchule  with  a  prayer  to  be  decreed  entitlc'd  to  sell 
tlie  jmper  bearing  the  tra<le-nuirk  of  their  warrantors,  which  they  annex 
to  their  answer,  and  claiming  in  rt»convention  tlamage.s  against  plaintiff 
for  having,  by  his  suit,  slandered  their  business,  and  iiuimmUmI  their  legal 
and  free  use  of  their  warrantors'  trader-mark. 

The  warrantors  pleaded  before  service  of  pn)cess,  aflirming  tlu*ir  title 
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to  the  tmde-inaik  annexed  to  dcfendantft'  answer,  and  praying  tliat  de- 
fendants be  quieted  in  their  right  to  re-sell  cigarette  paper  hearing  their 
said  trade-mark.  At  this  juncture  plaintiff  discontinued  his  suit,  but 
defendants,  backed  by  their  warrantors,  insisted  for  a  trial  of  their  re- 
conventional  demand,  which  the  court  dismissed  on  plaintift^s  suggestion 
that  at  that  stjige  of  the  proc^jedings  it  disclosed  no  cause  of  action. 
From  the  foregoing  statement  of  the  pleadings  it  appears  to  our  satis- 
faction as  follows : 

That  defendants  were  not  the  owners  of  the  trade-mark  which  they 
sought  to  vindicate,  and  that  therefore  tliey  had  no  cause  or  rea^^on  to 
Jiulicially  clfiim  any  other  right  tiian  that  of  using  it  in  their  dealings 
under  the  authority  of  their  warrantors.  But  that  right  was  conceded 
and  faily  recogni/ed  by  the  di.scontinuance  of  plaintiff's  action  which 
was  the  only  obsta<-le  in  their  way.  That  left  them  without  any  griev- 
an«\'  or  complaint  which  they  could  judicially  assert,  and  therefoi*e  the 
cas(  was  thus  stripped  of  all  litigious  contention.  The  ends  of  justice 
were  fulfil letl  and  the  mission  of  the  court  was  thus  acconipUshed. 

We  therefore  conclude  that  there  is  no  error  in  the  disposition  made 
of  the  case  by  the  District  C'ourt. 

Judgment  attirmed. 


AiiKK'OLK    Akmaxt,    Ikstamkxtahy   LxKCi'TOu,    VS.    Nkw    Ouleaxs 

AND   CAUnOLLTOX    KaII.KOAD   CoMPAXV. 

1.  Tlieilei'ivo  of  a  court  of  eomiM'toiit  juriwliftioij  a|>]H)iutiiijc  a  testamentary  executor  wh<» 
luirt  duly  qiia1iti(Ml  .slauds  nHpn'nia/acif  valid :  and  au  exception  to  the  capacity  of  the  ex- 
ecutor, not  i»uttiugat  insue  the  n'<;ularity  of  hin  appoiutineut  and  qualificatiou.  hut  iMnetl 
on  ;;i-uund4  extraneoun  to  the  pivbate  proceeding,  throws  on  the  exeepto/ the  bunlen  of 
pitivinj:  tUeni.  and,  in  abseuce  of  pi-oof,  the  exception  is  pi-operly  overruled. 

2.  Dividend!*  declared  (ui  stock  in  corpor;itiouH.  like  irre^jular  deposits  in  l>auks,  are  ijayaWr 
on  demand,  and  until  demand  and  refusal.  pre.4criptiou  does  not  ue<;in  to  ran  againet  tbc 
person  entitled. 

li.  Where  the  stt»ck  of  au  exjnrinsi  corporation  is  merged  into  the  stock  of  a  new  one,  or^an- 
i/.ed  as  its  succe.=<sor,  acquirini;  its  franchi-ses  and  assuming  its  obligations,  a  provi.<umi  in- 
serted in  the  charter  of  the  new  conii>iu:y  forfeiting  dividends  not  claimed  within  tliree 
years  from  the  time  wlien  declared,  is  not  binding  ajwu  the  old  st«<^k holders  except  from 
the  tinu-  when,  expressly  <»r  by  implication,  they  ciinseut  thereto  by  assmuiug  the  quality 
ot  .<«to4'!vholdei*s  in  the  iu*\v  company.  An  old  stockholder  who  has  been  ignorant  of  his 
riuhts  and  of  the  transfer  and  who  claims  his  dividends  as  soon  as  informed  of  their  es- 
isti-.w.'.  caiiuot  iM'atfecti'd  by  such  provision  except  in  fuhn'o. 


APPEAL 
lUnhl 


PrEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 
'Iff  It  tor  J  J. 


NEW  ORLEANS,  DECEMHEK,  18«9.  1021 

Artuant,  Exi»futor  vh.  liaih-oad  Com  puny. 

T. '/.  Semmes  d'  Legendre  for  Plaintift*  and  AppelUn*  : 

A  dt'btor  cauuot  iuquire  into  the  validity  or  iuvalidity  of  lii8  civilitor'M  will.  H('ii*M  and 
creditoro  alom*  can  attack  contrnctH  and  donationA  niad<>  to  their  prejiidict*.  The  dt*btor  of 
an  entate  cannot  object  to  an  adminiHtratiou  of  it  on  the  j^roiind  tlut  it  ovrvn  no  dcbt-s. 
Ilciin  alon(>  can  urge  that  objection.  A  dccive  ap]M>intin;;  an  adniiuiAtrat4»r  or  executor 
cannot  be  attacked  collaterally.    28  Ann.  807  :  30  Ann.  260. 

A  prec^irionti  poHacsHion  cannot  Herve  as  the  ba«i.s  of  prescript  ion  aojuiremli  enu-»a..  To  ac- 
tiuire  pi*operty  by  ]>reHcription  one  must  potiHCHH  as  owner.    C.  ('.  .'i.'ilO. 

PrcHcrlption  a^ninat  an  action  to  recover  dividendn  on  MtockH  runn  only  from  demand  on  tho 
corporation  for  payment  of  mime.  34  Ann.  .")76:  :w  Ann.  486;  :t2  Ann.  48:^:  20  inn.  :)81  ;  2:) 
Ann.  300;  11  Peunaylvania  417. 

The  iK-t  of  incorporation  of  the  New  OHeaurt  and  Carrollton  Railroad  Company,  >;rauted  by 
the  LegiHlatnre  in  1833,  and  accepted  by  the  Ht<Ktkliolder»  thereof,  i.s  a  contract. 

Righta  acquinni  muler  itcauuot  be  inipain*d  orde.stn\vcd.  32  Ann.  lofi!);  Morawet?.  on  (*or- 
porationa,  Hoctioutt  53,  196,  191 ;  .\nji;ell  on  Corporations.  Hections  333,  33.'>;  Field  on  Cor- 
porations. HectioUH  75,  76. 

Tnder  Article  3  of  the  Chart*ir  of  1882  the  New  Orleans  and  Carndlton  Railn>ad  Cinnpany,  tle- 
fcudant  herein,  expn'saly  assumed  tlie  debts,  contracts  and  oblijiations  of  the  c<impany  or- 
ganiziHl  in  XKiil. 


John  ^f,  Bonner  for  Defoiuhint  and  Appellant  : 

Where  a  Hncccaaion  haa  becm  fully  ailministercd  and  whcrf  there  are  no  debts  to  be  jmid  a 
dative  testamentary  executor  should  not  be  appointed  twenty-eijjht  years  after  the  deatli 
of  the  tcHtatorto  brinffsuit,  but  the  action  should  be  brought  in  the  luinie.s  of  the  heirs. 

.\n  action  to  recover  di\ldends  on  certiticates  of  stock  issued  by  a  corporatiini  is  a  pers<inal 
action  and  is  prcscrilK*d  by  ten  years.     II.  C.  C.  3.'>t4:  32  Ann.  4'<s :  34  Ann.  82."). 

Tho  charter  of  a  corjMin'tion  constitutes  a  contract  iM'tweeu  tin* corporation  and  its  stiN*khold- 
ers,  and  an  article  of  the  charter  providing;  that  dividends  not  caHed  for  in  tlirej-  yean* 
shall  reveit  to  the  company  is  valid  and  binding;  on  the  stockholders. 


The  opinion  of  the  court  was  delivered  by 

Fennek,  J.  An  exception  was  filed  to  the  ri^ht  of  plaintiff  to  stand 
in  judgment  as  t^^stanientary  executor  on  the  grounds  that  the  will 
under  which  he  waft  appointed  is  invalid;  that^  if  invalid,  it  is  not  shown 
that  it  has  not  l)een  co!nplet<»ly  execute<l ;  and  tliat,  as  there  are  no 
dcbtft  due  by  the  succession  in  this  State,  there  is  no  necessity  for  an  ex- 
ecutor or  administrator. 

The  exception  does  not  deny  that  the  plaintiff  has  been  regularly  ap- 
pointed and  qualitied  as  executor  under  the  decree  of  a  court  of  com- 
petent jurisdiction.  Such  a  de<*re(^  must  1m'  treated  as  prima  Jticie 
valid}  and  even  if  it  were  conceded,  aniumenii  ijratUt,  that  defemlan.,  a 
mere  debtor  of  the  succession,  could  attack  it  in  tl»is  colhiteral  wjiy,  yet 
as  the  grounds  of  the  attack  art*  matters  extraiu'oiis  to  tlu'  probate  pro- 
ceeding, the  burden  of  proof  would  lie  on  him,  and  he  has  ollrred  no 
evidenc4'  whatever  on  the  subject. 
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Ox  THE  Merits. 

Tlic  Riiit  is  brought  to  recover  dividends  for  many  years  on  tliirty-ftix 
shares  of  stoek  in  the  defendant  company. 

The  ownership  of  the  stock  by  the  decedent  is  fully  proved,  and  it  U 
also  proved  that  the  dividends  have  been  declared,  have  never  lieen 
paid,  and  stand  a^^  due  on  the  books  of  the  conijiany. 

The  prescription  of  three  and  of  ten  years  is  pleaded. 

Dividends  on  stock  are,  like  irregular  deposits  of  money  in  a  bank, 
payable  only  on  demand,  and  until  demand  and  refusal,  prescription 
does  not  begin  to  run  against  the  person  entitled.  De  St.  Romes  vs. 
Levee,  20  Ann.  :{81 ;  Brown  vs.  Pike,  34  Ann.  576;  State  vs.  R.  R.  Co.,  6 
(iill  (Md.)  863;  R.  R.  Co.  vs.  Hickman,  28  Penn.  St.  829;  Bank  vs.  Gray, 
2S.  \V.  Rep.  (Ky.)  82J>. 

The  defendant  finally  invokes  the  provision  of  its  charter  jm^u^d  in 
lHHi>  declaring:  **  Any  dividend  not  called  for  within  three  yeai-s  from 
the  dntii  of  its  being  made  payable  shall  revert  to  the  company. " 

Defendant  is,  in  effect,  the  successor  of  a  former  c^)rporat.ion  bearing 
the  same  name  whose  charter  expired  in  1883.  The  st-ock  of  the  new 
ctnnpany  was  issued  to  the  old  company  and  distributed  amongst  its 
Kt(Kkholders  in  lieu  of  their  stock  in  the  latt(»r,  and  the  new  company 
assumed  all  the  debts  and  obligations  of  the  old  of  whatsoever  nature. 

The  x>i'<>vision  above  quoted  was  not  contained  in  the  charter  of  the 
old  company,  and,  of  course,  the  new  company  could  not  destroy, 
abridges  or  forfeit  rights  acquired  by  the  stockholders  of  the  old,  witli- 
out  their  consent.  The  provisicm,  therefore,  cannot  affect  dividends 
which  had  accrued  under  the  old  <n  ganization  and  wliich  the  new  com- 
pany bound  itself  to  pay. 

It  is  claimed,  howeve-,  thtat  as  concerns  the  dividends  declared  by  Hie 
new  company,  the  provision  must  be  enforced. 

We  consider  that  the  provision  is  binding  on  all  stockholders  of  the 
old  company  who  consented  to  the  merging  of  their  stock  into  the  stock 
of  the  new  company,  from  the  time  of  such  consent,  whether  given  ex- 
pressly or  by  implication  from  acts  adopting  the  change. 

We  hold  that  by  bringing  this  action  for  dividends  declared  by  the 
new  com|>any,  the"  plaint  if!',  and  those  represented  by  him,  give  such 
consent,  and  will  be  bound  hereafter  by  all  valid  provisiojis  of  the 
charter,  liut  it  fully  aj^pearing  that  they  were  ignorant  of  the  existence 
of  their  rights  and  of  all  the  proc4»edings  had,  until  shortly  l>efore  the 
institution  of  this  suit,  we  cannot  hold  that  this  consent  shall  retnwict 
in  such  manner  as  to  operate  a  forfeiture  of  right**  of  the  existence  of 
which  Ihey  were  ignorant. 

Judgment  altiinuHl. 


NEW  ORLEANS,  DECEMBER,  ISJ^O.         W2ii 

LpBImu'  ot  al.  V8.  Kobortsoii  vt  al. 


No.  10,470. 
Alimionse  LeBlanc!  et  al.  vs.  William  Robkktson  kt  al. 

An  Hctioii  broaf^ht  by  pnrtien  rlainiiiiji  ti>  own   nntiividod  iiit^^resta  in  an  immovable. 

aKAinat  partien  posA«AAinj^  and  claiming  to  own  in  lnfliyiHi«)n  tbe  whob'  innuovabb*,  and 

asking  jnd^ment  derroeing  tbeir ownerHbip  and  for  partition,  combincH  tlic  dnvUdocbar- 

actor  of  a  petitory  action  and  an  action  for  partition. 

To  tbt' petitory  action  defendants  are  entitled  to  plead  tbe  proscription  of  ten  years,  al- 

tliougli  an  action  for  partition  is  only  ban-wl  by  thirty  years. 

PrcHcntiug  titles  adverse  tn,  and  exclusive  of,  the  title  set  up  by  plaintitfs,  tbe  dcfendnntM 

are  not  governe<l  by  Articles  1304  and  130.1  R.C  ('..  i*egnlating  prescription  and  tlie  jioshcs- 

siou  i-equirwl  as  between  cobeirs  and  co-owners. 

Joint  possessors  in  indivisiou  under  titles  covering  the   whole  proin-rty.   ai-c  entitbMl  to 

plead  the  pres<'ription  of  ten  years  and  t<i  sup|>ort  it  by  proof  of  joint  or  common  possi-.n- 

sion,  and  are  not  required  to  show  separato  possession  by  t«arh  co-owner  of  a  defined  part 

of  the  property. 

Finding  the  case  of  dcfenduiit^i  to  present  all  the  elements  required  to  maintain  tbe  ]>res- 

criptiun  often  years,  that  plea  is  snstaineil. 

L  PPEALfroiii  the  Twnity-lirst  Dirttiict  Court,  Parish  of  lln'iia. 
1     Moutoiiy  J. 


fj.  (K  Ifavker  for  Phiiiitiffk  and  App<»lleo»  : 

1.  (?o-heirH  as  well  as  co-ownei*s  have  a  right  to  onjoy  and  p(wse>i.s  the  hereditary  property 
left  to  them  by  their  ancestors.  An<l  when  one  of  said  c(>-heirs  seelis  to  acquire  any  por- 
tion theivof  by  prescription,  without  title,  he  must  prove  conclusively  that  he  lias  pos- 
seBse<l  the  exact  .separate  portion,  which  he  seeks  tu  acquire,  during  '{!)  years  -  separately 
and  as  owner.    R.  C.  C,  1304,  1305. 

2.  One  claiming  by  p«)S8es8ion  alone,  withont  title,  must  show  possession  by  encloHures.  1h\ 
3'ond  which  his  claim  will  not  extend,    fl  M  43.  174, 1  K.  i:>».  10  La.  251. 

3.  Where  the2ocii«  in  quo  is  so  uncertain  that  it  is  impossible  to  determine  over  which  parti- 
cular portion  of  the  land  his  posse.s.sion  extended,  he  cannot  acquire  by  pi-escription 
against  his  co-owner.    C.  (*.,  130.5. 

4.  Possession  by  digging  a  canal  or  oi'casionally  felling  trees  or  grazing  cattle  on  uninclo.sed 
land,  cannot  serve  as  the  basis,  for  the  pn'scription  of  ten.  twenty  or  thirty  years.  U  M. 
43,  1  R.  150;  10  La.  2.51. 

5.  Inonler  to  acquire  against  his  co-owner  under  Article  1305.  R.  ('.  C,  the  pi>ssession  mnst 
1>e  under  the  conditions  and  in  the  manner  set  forth  under  Articles  3500  and  3.50]  and 
affecting  the  acquisition  of  property,  which  severs  that  separate  porticm  from  the  commu- 
nity which  operates  as  a  transfer  of  that  i>articular  tract :  but  not  as  a  bar  to  plaiutitT's  ac- 
tion.   6M.  410. 

Q.  A  sale  of  so  many  acres  of  land  to  be  taken  from  a  traet  of  laud  of  greater  dimensions, 
ownetl  in  indivisiou  by  vendor  and  others,  wherein  the  boundaries  of  the  larger  tract 
alone  ai-e  recited,  dws  not  convey  any  detined  portion  of  s.iid  larger  tra<'t  of  land,  and 
therefore  it  cannot  support  the  ten  years  prescHpt ion.    2  K.,220:  10  La..  27«  ;  11  R..  43fi. 

7.  The  at^tUHi  of  partition  cannot  tK>  prescriln^d  against,  as  long  as  tin*  thing  remains  in  com- 
mon and  this  community  is  either  acknowledgwl  or  proved.  The  only  reason  why.  un<ler 
Article  1305,  R.  C.  C,  the  co-heir,  who  has  separately  possi'sse^l.  can  successfully  oppose 
the  suit  of  his  co-heirs  for  a  partititm.  is  that  having  acquired  that  separate  portion  under 
.Vrticle35<M),  etc.,  of  the  R.  U.  C.  it  becomes  .severed  from  tbe  community. 
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8.  A  sale  of  aininflividod  interest  ia  a  tract  of  land  held  1u  common  between  tlie  vendor  and 
others  will  not  support  the  plea  of  ten  yean*  prescription.  12  Ann.  5;  C,  C.  M79:  2  R. 
220. 

0.  A  vendor  havin/^  no  possession,  actnal  or  civil,  can  transfer  none  to  his  vendee,  who  niast 

prove  a  corporeal  possession  in  himself  to  l>egiu  with.     11  Ann.  87— Ann.  393. 
Hi.  Although  by  the  Civil  Code  of  Louisiana  this  tradition  of  an  immovable  is  always   con- 
sidered as  accompany ing  the  act,  this  presumption  does  not  relieve  the  vendee   from  the 
nece.ssity  of  proving  corporeal  possession  as  the  basis  of  prescription.     15  Ann.  333. 

1 1 .  PiMsession  by  a  tutor  of  property  belonging  to  him  and  to  his  ward.s,    is  pos.'wssion  for 
such  minors.    C.  C.  337. 

12.  A  sale  not  recorded  in  the  parish  wh(>re  th»  land  lies,  cannot  snppirt  prascriptiun.     11  Li. 
340;  11  R.  ."iO;  2  Ann.  HG«:  see  do.  Ann.  2.  5,  6,  7,  lH  and  15  1-2. 


Breaux  d-  Benoudet,  and  J,  B.  Ker  for  Defendants  and  Appellants : 

Whent  a  pitrty  to  a  suit  iutrodiicos  in  evidence  a  written  document,  without  qaalific^tion 
t)f  object,  he  is  b.>und  tiy  all  that  is  recited  therein.  39  Ann.  1089  ;  33  Ann.  801  ;  6  Ann. 
109. 

The  tutor  is  thi'  legal  representative  of  the  minor  in  all  nutters  of  a  judicial  natare.  and 
any  udmissions  made,   or  acts  done  by  him  during  tlie  course  of  such  proceeding's  are 
bimling  upon  tlie  minor  from  necessity  of  thn  case ;  and  a  judgment  rendered  againat  the 
latt4}r  on  a<"count  of  such  admissions  will  be  binding  upon  him.    (;.  P.  615. 
Where  the  administrator  of  an  estate,   in  which  the  minor  interested  as  heir,  flies  bis 
talileau  of  distribution,  notifying  k\\  iiitt;rested  parties  to  show  cause,  within  tho  legal 
delays  why  it  shonhl  not  be  homologated,  and  the  tutor  of  the   minor  si;gna  the   t^blean. 
he  does  an  act  which  tlie  law  anthori7.e.s  him  to  do,  and  after  the  homologation  of  the 
tjibh'jiu  the  judgment  of  homologation  will  be  binding  upon  the  minor.    C.  P.  615. 
Where  the  tutor  of  the  minor  in  such  a  cane  signs  the  tableau,  he  admits  the  correc'tneas 
of  all  the  previous  steps  taken  by  the  administrator  in  inventorying  the  property,   dis- 
tributing the  funds,  etc. 
,    If  the  tutor  of  a  minor  does  an  unauthorized  act,  snsceptible  of  ratification  by  tbe  latter 
after  attaining  the  agt;  of  mnijority,   and  the  minor  allows  four  years  to  elapse  aAer 
nif^joi-ity  without  repndiating  such  vu'X  his  ratification  maj''  be  presumed.     3  Ann.  32$  ; 
3  M.  457;  8  M.  632;  10  M.  735 ;  11  M.  717 ;  6  La.  606  ;  C.  P.  615. 

It  is  true  that  even  where  one  claims  under  the  prescription  of  ten  years  he  most  show 
actnal  xiossession  in  the  beginning ;  bnt  where  he  purchased  by  public  act^  recorded  in 
the  pari.sh  in  which  the  property  is  situated,  his  possession  is  presumed  to  follow  hU 
tith*.  It  is  only  where  a  person  purchases  by  private  act,  not  recorded  in  the  parish  in 
which  the  lu'oporty  is  situated  that  he  ninst  prove  affirmatively  his  actual  posswwiou. 
2  Ann.  787,  868 ;  6  Ann.  772 ;  U  Ann.  417  ;  37  Ann.  417. 

There  is  quite  a  difference  between  a  sale  that  pnriwrts  to  transft^r  only  the  right,  title 
and  interest  of  the  vendor  such  as  it  may  be,  and  one  which  purports  to  transfer  ancou- 
ditiinially  a  certain  portion  of  an  undivided  tract,  such  as  a  third  or  a  fourth. 
The  principle  laid  down  in  3  R.  220 ;  10  R.  80 ;  11  R.  436,  and  4  Ann.  249,  that  where  the 
vi'udee  purchases  only  the  right,  title  and  interest  of  the  vendor,  without  general  wir- 
ranty,  he  cannot  acquire  by  ten  years  prescription,  only  applies  to  the  good  faith  of  the 
vendee  and  not  to  the  tith^  itself.  If  the  intei-e-Ht  of  tlie  vendor  was  set  forth  and  war- 
ranted generally,  the  vendee  would  have  a  just  right  to  lielieve  that  he  waa  ae<|niring  the 
property  from  the  true  owner. 

It  is  good  faith  iilone  which  purifies  the  title  of  its  defects  and  causes  the  possess^^r  nnder 
a  .just  tith^  t!)  \h'  prcfeiTtMl  to  the  true  owner,  who  has  reiuaine<l  so  long  neglectful  of  hia 
riulitH.     Tiie  goml  faith  required  by  law  conHisIs  only  in  the  belief  that  the  person,  wboae 
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righto  we  acqaire,  was  the  real  owner  of  the  property  sold.  4  R.  205 ;  38  Ann.  885 ;  37 
Ann.  417. 

10.  A  universal  le^^atee  cannot  prescribe  where  the  testator  was  in  bad  faith  because  he 
succeeds  t<}  the  oblij^atious  as  well  as  the  rights  of  the  latter ;  but  it  is  different  with 
particular  legatees  or  purchasers  who  are  not  charged  with  the  obligations  of  their 
autliors.  They  acquire  a  new  possession,  independent  of  that  of  their  authors  and  can 
be  possessors  in  good  faith,  though  their  authors  may  have  been  in  bad  faith.  Guffon  vs. 
Blance,  12  Ann. ;  5  Troplong  on  Pres.  No.  436. 

11 .  A  person  cannot  possess  an  uncertain  part  of  a  thing,  but  he  can  possess  an  undivided 
portion  of  a  certain  thing.    Troplong  on  Pres.  Nos.  250,  244  and  721. 

12.  Co-owners  of  undivided  property  are  presumed,  in  the  absence  of  contrary  proof,  to 
possess  for  each  other  as  well  as  for  themselves :  from  which  it  follows  that  their  posses- 
sion extends  over  the  whole  tract,  to  a  imrt  of  which  they  have  title.  Troplong  on  Pres. 
Nos.  375,  360,  403  and  528 ;  40  Ann.  100. 

13.  Their  possession  in  this  respect,  is  similar  to  that  of  partners  to  the  partnership  effects, 
during  t)io  continuance  of  the  partnership.  Each  possesses  for  himself  and  as  mandata- 
ry of  his  co-oMmors  or  copossessors  under  title. 

14.  From  these  principles  it  follows,  that  after  a  partition  between  partners  or  Joint  owners, 
umler  titles,  the  partition,  in  so  far  as  their  possession  is  concerned,  has  a  retroactive 
effiH't,  and  ea<'h  is  presumed  to  have  always  had  possession  of  the  particular  portion 

illotted  to  him  from  the  time  he  entered  into  the  community  or  partnership  :  and  never 
to  have  posst'sscd  the  other  portions  except  as  mandatary  of  his  co-owners  or  co^partuers. 
During  the  continuance  of  the  community  if  he  has  held  under  a  Just  title,  he  has  not 
been  in  doubt  as  to  his  right  of  ownership,  but  only  as  to  the  location  of  the  particular 
Itortiou  to  which  he  had  title.  Marcad^  on  Pres.  pp.  196  and  197 ;  Troplong  on  Pres.  Nos. 
363  and  886. 

15.  It  is  by  the  stat<e  of  things  anterior  to  the  community  that  the  effects  of  each  co-owner's 
possession  is  n<gulated.  If  he  was  in  good  faith  at  the  time  of  entering  into  the  commu- 
nity, he  can  claim  the  pr(»scription  of  ten  years ;  in  the  contrary  case  he  can  only  invoke 
tin*  thirty  3'ear8  prescription.    Marcad6  on  Pres.  p.  196. 

16.  Co-possessors  who  hold  under  titles  adverse  to  one  who  claims  to  have  title  to  an  undivided 
portion  of  the  land,  cannot  be  presumed  to  possess  as  co-owners  with  him.  It  is  only 
when*  the  titles  of  the  co-owners  are  consistent  with  each  other  that  they  can  be  pre- 
sumtMl  to  possess  for  each  other.    Troplong  on  Pres.  Nos.  244  and  245. 

17.  Where  two  possessions  conflict  the  one  which  is  merely  intentional  yields  to  the  one  which 
is  manifest'CKl  by  public  acts  of  eujoyment.  Troplong  on  Pres.  No.  245;  4  Wheaton  213  ; 
5  Peters  319. 

18.  Where  a  person  acquire^i  title  to  one-fourth  of  an  nndividcd  thing,  he  acquires  title  to 
one-fourth  in  evciy  part  of  the  thing ;  and  as  possession  is  presumed  to  follow  the  title 
he  is  presumed  to  possess  one-fourth  in  every  part  of  the  thing. 

19.  AAliere  the  whole  of  an  undivided  thing  has  been  adversely  held  by  several  persons  for 
more  than  t4'n  years,  against  the  true  owners,  the  latter  not  having  had  possession  of  any 
portion  of  the  tract  during  that  time,  have  no  inten^st  in  know^ing  which  particular  por- 
tion each  one  has  possessed.  That  is  a  matter  that  concerns  the  co-possessors  alone, 
since  taking  them  altogether,  they  have  had  possession  of  the  whole.  . 

20.  A  p(>rson  who  holds  under  an  adverse,  though  defective  title,  without  fraud,  cannot  be 
presumed  to  have  poHsesHed  »8  trust^'e  of  the  rfMil  owners.  Gaines  vs.  Lixardi,  I  Wood 
56. 
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The  opinion  of  the  Court  was  delivered  by 

Fennkr,  J.  This  suit  present*  tlie  double  character  of  a  petitory  ac- 
tion and  an  action  for  partition.  Plaintiffs  claim  to  be  the  owners,  by 
virtue  of  inheritance  from  Norbert  LeBlanc,  of  an  undivided  interest  in 
a  certain  tract  of  land;  they  aver  that  the  whole  tract  is  in  possession 
of  the  defendants,  under  claim  of  ownership;  they  ask  for  a  deci-ee  re- 
cognizing them  as  owners  in  indivision  in  the  proportions  claimed  by 
them,  and  also  decreeing  a  partition  of  the  land  between  themselves  and 
the  def^^ndants  who  are  admitted  to  be  part  owners. 

The  defense  is  levelled  exclusively  against  the  petitory  feature  of  tin* 
action.  Defendants  claim  exclusive  ownei^ship  of  the  land  ;  they  deny 
the  ownership  of  plaintiffs  and  also  plead  the  prescriptions  of  four,  U*u 
and  twenty  years. 

The  land  in  controversy  was  originally  a  tract  of  28  arpents  front  on 
Lake  Peigneur  by  40  arpents  in  depth . 

Plaintiffs  present  as  their  muniment  of  title  a  'deed  of  sale  of  siiid 
tract  from  Mrs.  Dubuclet  to  their  father,  Norbert  LeBlanc,  Sr.,  passed 
in  1841. 

The  father  died  in  1849,  and  no  written  trauster  by  him  is  produced. 

Nevertheless,  the  defendants  prove  that,  prior  to  his  death,  the  land 
possessed  and  held  by  Norbert  LeBlanc,  Sr.,  and  certain  others  nnder 
claim  of  undivided  ownership  in  the  following  proportions:  Norln^rt 
LeBlanc,  Sr.,  6  arpents  front  by  40;  Simonette  LeBlanc,  6  by  40  ;  James 
Dillon,  6  by  40;  Drauzin  LeBlanc,  6  by  40;  Norbert  LeBlanc,  Jr.,  2  by 
40;  and  Godefroy  Provost,  2  by  40. 

It  further  appears  that  at  the  death  of  Norbert  LeBlanc,  Sr.,  his  suc- 
cession was  opened,  and  an  inventory  was  taken  of  his  estate,  npon 
which  his  interest  in  this  land  is  set  down  as  6  arpents  front  by  40  in 
depth  in  a  tract  of  28  by  40  which  is  **  undivitled  and  possessed  by 
divers  persons. " 

At  the  taking  of  this  inventory,  jjlaintiffs,  then  minors,  were  duly  re- 
presented by  their  tutor,  an<l  the  other  heirs  of  Norbert,  Sr.,  also  as- 
sisted therein. 

Simonette  LeBlanc  was  the  tutor  of  plaintiffs  and  also  admiuistrat^n- 
of  their  father's  succession. 

The  property  was  sold  on  terms  tixed  on  the  advice  of  a  family-  meet- 
ing called  in  the  interest  of  the  minors.  The  undivided  six  arpents^ 
front  was  duly  sold,  and  the  proceeds  of  that  and  other  property  were 
divided  among  the  heirs,  the  share  of  xilaiiitiffs  being  received  by  their 
tutor,  and  the  administrator  received  his  tinal  discharge. 
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Not  long  after,  Norbert  LeBlaiic,  Jr.,  died,  and  in  his  suceesBion,  his 
interest  in  this  land  was  inventoried  as  two  arpents  by  forty,  and  ac- 
cordingly sold  and  proceeds  distributed. 

At  the  majority  of  plaintiffs^  their  tutor  made  a  full  and  final  settle- 
ment with  them  and  was  duly  discharged  more  tlian   twenty  years  ago. 

The  land  has  always  been  held  and  dealt  with  by  the  parties  above 
indicated  as  owners  in  division. 

Their  respective  interests  have  been,  at  various  times,  sold  and  con- 
veyed to  third  persons,  who  have  held,  possessed  and  administered  the 
land. 

In  1879,  the  then  co-owners  made  a  partition  of  the  laud,  to  which 
one  of  the  plaintiffs,  who  had  become  the  purchaser  of  a  certain  inter- 
est, was  a  party. 

During  all  this  time,  no  claim  for  or  on  behalf  of  plaintiffs  was  ever 
urged  or  heard  of,  until  1887,  when  discovering  the  deed  to  their  father 
of  1841,  and  the  absence  from  the  record^  of  any  conveyance  by  him 
during  his  life,  they  instituted  the  present  suit. 

If  there  was  ever  a  case  in  which  innocent  third  persons,  holding 
under  ancient  titles,  should  be  quieted  by  prescription,  surely  this  is 
one. 

There  is  not  a  suggestion  of  any  intentional  fraud  by  any  one,  made 
in  either  the  pleadings  or  the  evidence  in  the  case.  On  the  contraiy, 
such  of  the  plaintiffs  as  testify  on  the  point  expressly  exonerate 
Simoiiette  LeBlanc,  their  tutor  and  administrator  of  their  father's  suc- 
cession, from  any  intentional  wrong. 

The  case  is  so  clearly  with  the  defendants  under  the  ten  years  pre- 
scription that  it  is  unnecessary  to  discuss  any  other  point. 

The  good  faith  of  defendants  cannot  admit  of  question.  They  hold 
under  a  title  legal  and  valid  in  point  of  form,  and  sufficient  to  ti*ansfer 
the  property  if  made  by  the  true  owner,  which  is  all  that  is  required, 
and  which  is  certain  and  fully  proved.     R.  C.  C.  3479,  3486. 

They  have  shown  a  possession,  during  more  than  ten  years,  in  fact 
and  in  right  as  owners,  continuous,  uninterrupted,  peaceable,  public 
and  unequivocal.     R.  C.  C.  3479,  3487. 

They  do  not  hold  by  any  title  of  inheritance  from  Norbert  LeBlanc, 
Hr.,  but  by  titles  exclusive  of  and  adverse  to  him  and  to  his  succession. 
They  do  not  hold  as  co-owners  with  plaintiffs,  but  by  titles  exclusive 
of  and   adverse    to  any   ownership  by  the  latter.     Therefore  articles 
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1304  and  1305  of  tlie  Civil  Code    relied  on  by    plaintiff  have  no  ap- 
plication. 

As  amongst  co-heirs  or  co-owners  it  is  trne  that  an  action  of  partition 
is  only  barred  by  thirty  years,  and  can  only  be  supported  by  a  separate 
possession  of  a  particular  part  of  the  common  property,  under  the  above 
articles.  But  prescription  is  not  here  i>leaded  against  the  action  of  par- 
tition, it  is  pleaded  against  the  i>etitory  action.  It  is  not  set  up  against 
the  right  of  a  co-owner  to  provoke  a  partition  ;  but  against  the  claim  it- 
self of  co-ownership,  which  plaintiffs  are  bound  to  e^tiiblish  before  their 
right  to  partition  can  arise.  The  proposition  that  joint  possessors  in  in- 
division  under  titles  covering  the  whole  jiroperty  cannot  plead  prescrip- 
tion against  a  claim  of  adverse  title  by  third  persons,  without  showing 
separate  possession,  by  each,  of  particular  and  defined  portions  of  the 
property,  ftnds  no  support  in  reason  or  authority.  It  would  mean  that 
joint  possessors  in  indivision  could  never  prescribe,  and  that  prescription 
could  not  begin  until  after  partition.  There  is  nothing  in  the  law  which 
prevents  joint  titles  being  acquired  by  prescHption  or  joint  possession 
being  the  basis  thereof.  On  the  contrary,  the  law  is  cle.jir  that  joint 
owners  can  possess  in  common  the  thing  belonging  to  them  in  indivision 
and  that  they  may  prescribe  against  the  true  owner  by  such  a  possession 
for  the  required  length  of  time.     Troplong,  Pres.  Nos.  244  and  250. 

The  judge  a  qtw  fell  into  error  in  applying  to  this  ca«e  the  rules  regu- 
lating the  prescription  between  co-heirs  and  co-owners  laid  down  in 
R.  C.  C,  1304,  1305. 

The  contention  of  plaintiffs  that  the  titles  ot  defendants  are  too  equi- 
vocal to  be  the  basis  of  good  faith  is  unti^nable.  They  quote  certain  de- 
cisions (3  Rob.  220 ;  10  La.  27(5  J  11  Rob.  436,  etc.)  which  hold  that  a 
title  whereby  the  vendor  only  sells  his  right,  title  and  interest  in  tlie 
thing,  such  as  they  are,  and  without  Avarranty,  indicates  a  defective  title 
and  bars  the  good  faith  necessary  to  this  prescription.  These  decisions 
have  no  application  to  the  titles  of  defendants,  wiiich  convoy  the  right, 
title  and  interest  of  the  vendor  in  the  whole  undivided  tract,  but  fully 
describe  the  extent  of  those  interests  as  being  so  many  arpents  thereof,* 
and  which,  besides,  i>resents  full  covenant;S  of  warranty. 

For  these  rwisons,  we  feel  bound  to  reverse  the  judgment  appealed 
from. 

It  is,  tlierefore,  ordered  and  decreed  that  the  judgment  appealed  from 
be  avoided  and  reversed  j  and  that  there  be  judgment  in  favor  of  de- 
fendants and  rejecting  the  demands  of  plaintiffs  at  their  cost  in  Iwth 
courts. 
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No.  10,152.  , 

41  1039 

Mrs.  Michael  McGuire  vs.  William  B.  Rin(;rose.  iob^mi 

41  1U5»1 

1 .  The  o'viier  of  an  animal  Ih  answerablo  for  the  damage  ho  has  caused.  1^    ^^1 

2.  Wh«n  a  maater  has  turned  loose  a  dauf^erons  and  ferocious  dog,  he  must  pay  for  the  harm 
he  has  done. 

3.  It  is  the  clear  duty  of  the  master  in  loosing  his  dog  for  his  own  a<l vantage,  to  see  to  it  that 
lie  d<M»8  not  ii^jupe  innocf^nt  passers  on  the  public  street ;  and  to  that  end  he  is  held  to  the 
exercise  of  tlie  gi-eat^st  po.><siblo  care,  and  must  irpair  tlie  damage  occasioned  by  his 
neglect. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhies,  J. 


Charles  Carroll  for  Plaintiff  and  Appellee: 

Defendant  is  resjionsible  in  damages  for  the  iiviury  inflicted  upon  plaintiff  while  on  the  pub- 
lic highway  by  defendant's  dog.     C.  C.  2.316,  2317,  2321. 

The  fact  that  the  dog  was  chained  during  the  day  and  loose  at  night,  justifies  the  presump- 
tion that  defendant  knew  the  vicious  character  of  the  animal.  Buckley  vs.  Leonard,  4 
Denio,  500. 

The  owner  of  an  animal  must  keep  him  so  that  he  shall  not  commit  iivjuiy ;  and  when  such 
an  animal  does  damage,  the  owner  is  liable,  although  it  be  shown  tliat  the  animal  had 
never  before  evinced  any  fierceness.  Basazzio  vs.  Harris,  1  Foster  and  Tomlinson  nisi 
pritu,  92 ;  1  Comstock,  515;  8  Barb.  630 :  38  Barb.  14 ;  14  Cal.  138 ;  35  Ann.  1094,  and  cases 
there  cited. 

In  assessing  the  damages,, not  only  mental  and  bodily  sutttriug  are  to  be  considered,  but  the 
trouble  and  expense  to  which  plaintiff  has  been  pat  by  tlio  wrongful  act  of  defendant  are 
to  be  taken  into  account.  Among  the  expenses,  i*easouable  attoruey^'s  fees  should  proper- 
ly be  included.    20  Ann.  218  ;  5  Ann.  5,  21,  22. 

Under  the  evidence  in  this  case,  plaintifi'  should  be  allowed  the  full  amount  claimed  in  her 
petition. 


Andrew  J.  Murphy  for  Defendant  and  Appellant. 


Th^  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiif  is  a  washerwoman,  depending  for  her  liv- 
ing, and  that  of  one  minor  child,  upon  her  daily  earnings,  who  occupied 
a  rented  room  of  a  boanling  house  on  St.  Charles  street,  in  the  City  of 
New  Orleans,  and  wluch  has  an  entrance  on  Church  street  that  passes 
immediately  in  tlie  rear.  Nearly  opposite  this  entrance  are  the  defend- 
ant's stables,  where  his  liorses  are  kept ;  and  his  residence  is  only  two 
doors  from  the  boarding-house. 

On  the  morning  of  the  14th  of  November,  1885,  plaintiff  left  her  place 
of  abode  on  her  way  to  her  daily  work,  and  had  only  walked  a  short 
way  down  Church  street,  wiien  she  was  set  upon  and  severely  bitten  by 
a  ferocious  dog  belonging  to  the  defendant,  and  this  action  is  for  the  re- 
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c'overv  of  djiiimt^es  for  the  Kiiffering,   loss  and  expenses  sustained,  and 
wliicli  she  places  at  the  sum  of  $2225,  itenuzed  as  follows,  viz  : 

Dr.  Veazie,  medical  and  surgical  attention $      «<)  (K» 

Dr.  Angell,  medical  and  surgical  attention 10  (H) 

Mrs.  Reynolds,  board  two  months  while  plaintiff  was  confined 

to  her  room  and  disabled JO  00 

Mrs.  Grady,  wiishing  during  same  period 7  00 

Drugs  and  medicines 18  00 

Wages,  six  months 90  00 

Suffering,  pain,  fever,  sickness,  fear,  etc 1 ,000  00 

Vindictive  damages 1,000  (K) 

Total $2,225  00 

There  was  a  judgment  in  the  court  below  in  plaintiff's  favor  for  ^.500, 
and  defendant  has  appealed.  In  this  court  plaintiff  has  answered  tlte 
appeal,  and  asked  that  she  have  the  allowance  increased  to  the  full 
amount  claimed. 

The  proof  is  that  the  plaintiff  was  bitten  in  the  groin  by  tlie  dog,  she 
receiving  then  severe  w^ouuds,  which  were  treated  b}'^  two  physicians. 
From  these  wounds  fever  resulted,  and  she  remained  under  treatment 
very  nearly  two  months,  and  during  her  confinement  suff'ered  gi*eat  paiu 
and  anxiety  of  mind.  At  the  time  of  the  (K-ciirrence,  plaintiff  was  in 
good  health  and  physically  strong.  At  the  time  of  the  trial  she  had  not 
fully  recovered  her  strength,  and  for  a  long  while  was  necessitated  to 
employ  assistance  in  the  performance  of  her  work. 

The  dog  w^as  a  vicious  one,  and  was  usually  chained  during  the  day 
and  released  at  night.  He  had  previously  bitten  one  person  and  at- 
tacked another  in  the  street,  anterior  t-o  this  occurrence. 

The  code  provides,  that  *^the  ownerof  an  animal  is  answerable  for  the 
damage  he  has  caused,"  and  "  when  the  master  has  turned  loose  a  dan- 
gerous or  noxious  animal  •  •  he  must  pay  for  all  the  harm  done. "  R. 
C.  C,  2321. 

This  case  is  quite  similar  to  that  of  Montgomery  vs.  Koist«r,  .'ij  Ann. 
1092.  The  i)laintiff  was  atttwked  and  injured  by  two  dogs  of  defendant, 
wiiile  walking  in  the  public  street  at  night,  on  arriving  opposite  an  alley- 
way opening  into  defendant's  premises.  The  court  say  :  *'  These  weiv 
watch-dogs  kept  by  defendant  for  the  protection  of  his  premises,  and 
their  dangerous  character,  and  knowledge  thereof  by  defendant,  may  Ik* 
inferred  from  their  size,  their  actual  conduct,  the  admitted  purpose  for 
which  they  were  kept,  and  the  very  care  exercised  in  their  custody  ;  for 
it  appears  that  it  was  his  practice  to  chain  up  the  dogs  erery  mornings  at 


NEW  ORLKANS,  DECEMBEK,  1889.  1031 

Clim*,  Tutrix  vh.  Railroad  Company  and  City. 

daylight,  and  to  release  them  at  night  ♦  *  It  was  defendant^  clear 
duty,  in  looning  his  dogs  at  niglit  for  his  own  advan/age  and  protection, 
to  see  to  it  that  they  should  not  escape  and  injure  innocent  passers  on 
the  street,  and,  to  that  end,  to  exercise  the  highest  care.        •         ♦         ♦ 

"The  rule  at  common  law  is  ancient  and  well  settled,  that  one  keeping 
a  dangenms  or  niivschievous  animal,  with  knowledge  of  its  propensities 
must,  at  his  peril,  keep  him  up  safe  from  doing  hurt,  for,  though  he  use 
dilligence  to  keep  him  up,  if  he  escape  and  do  harm,  the  owner  is  liable 
to  answer  in  damages.  *  •  •  Our  law  does  not  furnish  a  more  lenient 
rule. " 

It  appears  t<>  us  unnei-essary  to  add  to  this  any  additional  authority. 
We  think  the  defendant  is  clearly  liable  in  damages  to  the  plaintiff  for 
the  actual  injury  suffered,  and  a  suitable  allowance  for  her  loss  of  time, 
pecuniary  outlay,  and  physical  suffering;  but  we  are  disinclined  to 
award  any  vindictive  damages.     It  is  not  a  proper  case  for  that. 

In  the  cas<*.  just  cited  the  judge  below  awarded  the  plaintiff  $5(K),  and 
this  aiioiint  was  considered  by  us  satisfactory.  Hence,  we  conclude 
that  a  like  sum  awarded  by  the  judge  a  quo  is  not  excessive. 

Judgment  affirmed. 


Xo.  10,:^1M. 

MUS.    MaKV   (/line,    iNDrVIDCALLV  AND   AS  Tl  TUIX,  VS.  CRESCENT  ClTY 
RaILUOAD   (V)Ml»AXV    AND   ClTV    OP   XeW    OkLEANS. 


WIk'h  ill  tlip  petition  of  plaintitt'it  i-s  avorred  that  two  c^irporations — one  muuicipal  and      S-_???l. 
the  otlier  private— are  liahle  in  ttoluio  for  dauiatfi'rt.  the  quOHtion   raised  hy  an  ezcoptiou  of      Lj*  ^^j 
nii8-.ioiiider  iH  whether,  aM  nmtt^tr  of  fact,  defendants'  solidarity  of  oblif^ation  is   (Ulegfd, 
and  not  whether,  as  matter  of  law,  it  exists. 

The  liability  of  municipal  coiporations  for  the  acts  of  their  agents  is  a  /general  rule  of 
law,  too  well  settled  Ut  lie  seritmsly  questioiii'd. 

In  the  alHtenee  of  an  express  statnte  impost ii;r  the  duty  and  declaring  the  liability,  muni- 
cipal coriMrattons  liaviuj;  the  |H>wers  oi-diuarily  conferred  upon  them  respecting  bridges. 
8ii*eetM  and  sidewalks  within  their  limits,  owe  to  the  public  the  duty  to  keep  thorn  in  a 
safe  condition  for  use,  in  the  usual  mode,  by  travelers,  and  are  liable  in  a  civil  action  for 
s|iecial  iiOuricta  resulting  from  neglect  to  perform  this  duty. 

In  caae  the  defective  condition  of  a  public  stivet  is  caused  by  the  fault  or  neglect  of  a 
street-car  company  in  the  manner  in  which  its  track  is  laid,  or  in  it«  failure  to  keep  the 
streets  traversed  by  its  track  in  gtMsl  repair  and  safe  for  use  by  the  public,  such  corpora- 
tion must  answer  for  the  consequences. 

Obligations  are  in  »olido,  on  the  part  of  the  debtoi-s.  when  they  are  all  obliged  to  the 
same  thing,  although  one  of  the  debt4irs  be  obligml  differently  fi-om  the  other  to  the  pay- 
ment of  the  same  thing. 

Obligations  in  itolulo  are  either  perfect  or  imp^-rfect.    They  «re  said  to  1m*  imperfect  when 
obligors  bind  themselves  to  the  same  thing  by  difteivnt  acts,  or  at  dilTerent  times. 
It  is  the  implied  and  not  the  contractual  liability  of  natural,   as  weSl  aa  of  artificial  per- 
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MiiiA,  which  in  tr«at«d  of  iu  the  chapter  of  t^e  code  entitled  "Offenses  aud  Quvi 
Otfenses  "  and  it  is  founded  on  fault,  negligence,  imprudence  and  want  of  skill,  and  con- 
stitutes  the  act  illegal,  and  the  obligation  of  the  participants  solidary. 

APPEAL  from  the  Civil  District  Court  for  the^  Parish  of  Orleans. 
Monroe,  J. 


B.  B.  Forman  for  Plain tiif  and  Appellant : 

It  is  the  legal  daty  of  Uie  City  of  New  Orleans  to  keep  its  stre«4ri  in  repair ;  Act  20, 
1882,  §7  and  ^,  pp.  20  and  30;  and  is  liable  in  damage  to  a  immon  iivjured  by  a  daugeronA 
place  in  a  public  street.  O'Neil  vs.  New  Orh^ans,  30  Ann.  229 ;  Fenniniore  vs.  New  Or- 
leans, 20  Ann.  124 ;  Dillon,  Vol.  2,  §788  and  §789. 

It  is  the  legal  duty  of  a  street  railway  company  traversing  with  its  tracks  and  cars  the 
pnblic  streets  of  a  city,  to  keep  its  rails,  tracks,  the  space  between  the  rails  aud  conti- 
guous thereto  in  good  onler  and  repair  and  safe  so  as  not  to  obstruct  or  reuder  daugeroms 
Uie  free  use  of  the  street,  and  is  liable  in  damagcii  to  a  i>ersou  iiuun.<d  by  a  breach  of 
that  duty.  Domingues  vs.  Orleans  Railroad  Company,  35  Ann.  751. 
When  two  perions  are  under  the  same  legal  duty  to  do  or  refrain  from  doing  the  samf 
thing  and  at  the  same  time  aud  place,  are  guilty  of  a  breac*h  of  that  legal  duty,  they  sn> 
together  guilty  of  a  quasi  offense  and  may  be  Joined  iu  tht  same  suit  for  the  iiuur>'  done. 


John  M.  Bonner  for  Defendant  and  Appellee.s  : 

.  An  obligation  arising  fh>ro  the  operation  of  law  in  different  fnmi  an  obligation  arising 
purely  from  contract,  ami  two  defendants  having  no  privity  of  intt^rest  or  contract  should 
not  be  Joined  in  the  same  action.  14  Ann.  181 ;  15  Ann.  502 ;  24  Ann.  614:  32  Ann.  1165. 
Wbere  a  contract  contains  no  stipulation  pour  autrui,  a  third  person  who  is  neither 
party  nor  privy  to  the  contract  cannot  sue  tl»ereon.  14  Ann.  246  ;  34  Ann.  1123 ;  48  iUtnn. 
525;  40  Ann.  460;  33  Ann.  p.  1  and  note;  Keokuk  vs.  Independent  District,  h3 
Iowa;  Loeber  et  al.  vs.  N.  O.  and  Car.  R.  R.,  not  reported. 

,  Where  a  petition  is  general  and  indefinite,  aud  fails  to  give  certain  details  of  information 
necessary  to  enable  defendant  to  make  a  proper  defence,  exceptions,  whose  object  is  to 
elicit  the  information  withheld,  are  well  taken  and  should  l>e  sustained. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  This  action  is  for  the  recovery  of  damages  again Ht  the 
defendants  in  soUdo^  for  having  negligently  caused  the  death  of  John 
Cline,  husband  of  the  plaintiff  Mary  Cline,  and  father  of  her  daught<'' 
Kate.  In  the  petition  it  is  charged  that  ''on  or  abont  January  21. 
1889,  John  Cline  ♦  •  was  driving  upon  Calliope  street,  between 
St.  Charles  avenue  and  Pry  tan  ia  street,  and  while  in  the  exercise  of  diif 
care  and  caution,  and  (vithout  negligence  on  his  part,  ignorant  of  the 
dangerous  condition  of  the  street,  his  vehicle  got  into  a  hole  in  tlie 
street  by  the  side  of  the  railroad  track,  and  ran  against  a  loose  rail  of  said 
Railroad  Company,  and  suddenly  and  unexpectedly  was  st-opped  there- 
by, and        *        *        was  violently  thrown  upon  the  loose  rail  and 
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Bpike  of  8Jiid  Railroad  Company,  and  had  liis  skull  broken.    Hesiiifered 
great  pain  4ind  agony  of  mind  and  body,  and  then  died." 

Tlie  City  answered,  but  the  Raiboad  Company  filed  several  exceptions, 
tlie  first  of  which  was  sustained  by  the  Judge  of  the  Court  below,  and 
the  suit  dismissed  <juoad  said  company,  and  from  that  judgment  the 
plaintiff  appeals. 

I. 

The  exception  which  was  siistiiined  is  as  follows,  viz : 

"  The  plaintiff  has  no  right  to  join  the  City  of  New  Orleans  and  this 
defendant,  in  the  same  Jiction,  and  sue  them  in  solido  in  the  same  suit." 

This  exception  puts  on  trial  the  adequacy  of  the  avermentit  of  i)lain- 
titf's  petition,  and  hence  we  quote  them  : 

**  The  petition  of  Mrs.  Mary  Cline  in  her  own  right,  nnd  as  tutrix  of 
her  minor  daughter  Kate  Cline,  respectfully  shows  that  petitioner  resides 
in  this  city,  and  that  the  Crescent  City  Railroad  Company,  a  corporation 
of  which  William  J.  Behun  is  President,  and  which  is  domiciled  in  New 
Orleans,  and  the  City  of  New  Orleans  are  indebted  in  solido  to  ycmr  pe- 
titioner in  the  sum  of  $3(),(KX)  damages  for  this,  to- wit : 

"  It  is  the  legal  duty  of  the  City  of  New  Orleans  to  keex)  its  streets  in 
good  order  and  repair  and  safe  for  use  by  the  inhabitants.  Calliope 
street  is  a  public  street,  paved  many  years  ago  between  St.  Charles 
avenue  and  Prytania  street  with  square  blocks  of  granite  at  the  expense 
of  the  abutting  i)roprietors. 

**The  said  Railroad  Company  by  virtue  of  the  city  ordinances  and 
contracts  by  which  it  acquired  the  franchise  to  lay  its  tracks  and  run 
its  cars  through  the*  public  streets,  including  Calliope  street,  between 
St.  Charles  avenue  and  Prytania  street,  is  bound  to  keep  the  streets 
through  which  its  tracks  are  laid  and  its  cars  run  in  good  order  and  re- 
pair and  safe  for  the  use  of  the  people  and  is  so  bound  as  a  part  of  its 
duty  to  the  public  independently  of  its  contract.  The  said  City  and 
said  R^iilroad  Company  were  both  guilty  of  a  gross  breach  of  their  duty 
as  above  set  forth  from  the  1st  to  the  21  st  of  January,  1889,  during 
which  time  Calliope  street,  between  St.  (diaries  avenue  and  Prytania 
street, was  in  a  very  bad  and  dangerous  condition,  which  fact  wa«  well 
known  to  the  officers  and  agents  of  the  said  two  corporations,  whose 
duty  it  was  to  keep  the  said  street  at  that  pla^^e  in  repair  and  safe 
for  the  use  of  the  inhabitants.  There  was  a  deex)  hole  by  the  side  of 
the  track  of  the  said  Railroad  Company,  a  loose  rail  and  a  spike  which 
were  to  the  knowledge  of  the  officers  of  the  sjiid  two  corporaticms  dan- 
gerous, and  which  liad  j>reviou8ly  to  the  20th  January,  1889,  caused 
injury  to  various  persons  lawfully  traversing  said  street  at  said  place. 
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Sanl   l»ad  and  dangerous  condition  of  sjiid  street  was  due  to  gross  eai-e- 
lessiiess  and  ne^li^en<!e  of  the  naid  two  cori>oratioTiK/'' 

Tlie  ipiestion.  therefore,  is  wliether,  as  matter  of  fjtct,  defendant's  soli- 
darity of  obligation  is,  in  le^\  affect,  aUe(jed,  and  not  wliether,  a*4  mat- 
ter of  hiw,  it  vxiHtn.  'Vo  decide  the  hitter,  would  lie,  in  ^^reat  measure, 
to  deiidc  tlie  law  questions  in  the  ease,  before  the  merits  ai-e  reached ; 
while,  in  adherinj<  to  the  former,  we  assume  that  the  allegations  of  plain- 
tiffs' iM»tition  ail'  proved,  and  judge  of  the  prima  /acien  of  the  case. 

The  view  taken  of  it  by  defendant's  counsel  is  -quoting  from  his  brief 
at  page  3— that  **  if  these  defendants  lie  bound  to  repair,  and  keep  in  re- 
pair the  public  streets,  the  ohlhjation  io  dv  so  arhteM  from  tiro  entirely  dif- 
ferent HoureeH.  In  the  case  of  the  City  of  New  Orleans,  the  obligation 
arises  from  the  ad  of  the  Legislature,  and  in  an  obligation  imposed  en- 
tireltf  bi/  Infr,  Hut,  on  the  part  of  the  Crescent  City  Railroad  Company, 
(he  oblitjatioH  grotrn  out  of  its  contraet  trith  the  eitt/,  and  is  pnrely  am- 
tractnal  in  its  nature.  There  is,  therefore,  no  solidaritif  of  obligsition." 
(Italii's,  except  the  last,  are  ours.) 

Now,  if  his  proposition  lie  conc<*de<l,  it  only  serves  to  demonstrate 
what  the  nnnrees  of  the  defendant's  oldigations  are,  and  not  what  tliey 
are  aUefjed  {o  be.  Hut  the  plaintiffs'  petition  not  only  avers  it  U>  be  '*  the 
legal  duty  of  the  City  of  New  Orleans  to  keep  its  streets  in  good  order 
and  repair,  and  safe  for  the  use  cff  its  inhabitants;"  and  that  *Hhe  rail- 
road c<Hnpany,  by  virtue  of  the  city  ordinances  and  contracts,  by  which 
it  acipiired  thc^  frauchist^  to  lay  its  tracks  and  run  its  cars  througli  the 
public  streets,  *  *  *  is  bouml  to  keep  the  streets  through  which  its 
I  racks  are  laid  and  its  cars  run,  in  good  order  and  repair,  and  safe  for 
the  nxe  of  the  people; ''  but  the  additional  averment  is  made  that  the  mil- 
road  company  **  is  so  bound,  as  a  part  of  its  dut}-  to  the  public,  inde- 
pendenthf  of  its  eontract,  "     (Italics  ours.) 

It  is  also  avered  that  **  the  said  city  and  said  railroad  company  were 
both  guilty  of  a  tfross  breach  of  their  duty,  as  above  set  forth,  from  the 
Isl  to  the  21st  of  January,  1889,  etc.'' 

It  is  also  avered  that  **  th<n-e  was  a  deep  hole  by  the  side  of  the  track 
of  tlu;  railroad  company,  a  loose  rail  and  a  sj»ike,  which  were,  to  the 
hnowledye  of  the  officers  of  the  said  ttvo  corporations,  danyerons,  *  *  and 
that  said  bad  and  dangerous  condition  of  said  street  was  due  to  the  ,</i^'<* 
v'lrvU'SHness  and  neyliyence  of  the  said  tiro  corporations.  " 

From  all  of  these  averments  it  appears  that  plaintiffs'  chief  reliant^, 
for  the  establislnnent  of  the  solidarity  of  the  <lefeudants'  obligations, 
iloes  not  rest  upon  tlie  stipulations  of  the  city  charter,  and  that  o(  the 
railroad  company,  so  much  as  upon  than  breach  of  a  public  duty,  ^nd 
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tlieir  fjroHH  carelessness  and  ne(jH(jenee,  whicli   are  alleged    to   have   beeu 
iiuitnnl  t<>  both,  uud  caused  the  fatal  accident  to  Cliiie. 

It  is  made  the  .duty  of  the  city  **  to  open  and  keep  open  and  free  from 
obstruction  all  streets,  public  squares,  etc.,  •  *  and  to  keep  the  streets 
and  crossings  ♦  •  clean  and  in  re])air,  etc. ; ''  and  tlie  Council  are  re- 
quired to  pass  such  ordinances  as  may  be  necessary  and  proper  for  that 
purpose,  and  to  see  to  their  faithful  execution.  Sees.  7  and  ')(J  of  Act  20 
of  IS.'^^i. 

In  the  contract  between  the  city  and  the  Crescent  City  Railroad  Cinn- 
paiiy,  there  is  a  provision  to  the  ettect  *'  that  the  streets  through  which 
the  road  will  be  built  shall  be  kept  in  repair,  from  curb  to  curb,  during 
the  continuance  of  the  term  embraced  in  its  charter,*  at  the  expense  of 
said  company."    Jewell's  Dig.  (1887),  j).  257,  Art.  82H. 

The  foregoing  provisions  embrace,  substantially,  the  contractual  rela- 
tions between  the  city  and  the  public,  and  the  Crescent  City  Railroad 
Company  with  the  city,  towards  the  public — treating  the  city  charter  as 
a  contract  merely  for  the  purposes  of  arguuient.  For  it  is  a  recognized 
principle  that  '*  municipal  corporations,  as  respects  tlie  property  which 
th(»y  hold,  control  and  manage  for  the  benefit  of  their  citizens,  are  gov- 
eined  by  the  same  rules  and  subject  to  the  same  liabilities  as  individuals 
are.  '^     Cooley's  Const.  Lim.,  p.  276. 

Then,  let  us  see  whether  there  is  any  substantial  foundation  in  law  for 
the  averments  in  the  petition,  that  it  is  the  legal  f//i^/  of  the  two  de- 
fcMidants  to  keep  the  streets  of  the  city  through  which  this  railroad 
passes  **in  good  order  and  repair  and  safe  for  the  use  of  the  people:"' 
and  that  the  railroad  company  **  is  so  bound  independently  of  its  con- 
tract. ■' 

I. 

We  will  first  consider  the  obligations  of  the  city.  In  a  well  reasoned 
opinion,  and  upon  a  careful  review  of  authority,  our  predecessors  nuiin- 
tained  the  doctrine  of  implied  nuniirlpal  Uahility,  in  O'Xeill  vs.  The  City 
of  New  Orleans,  30  Ann.  220,  and  said : 

*'  Hy  the  twenty-sixth  section  of  its  charter,  the  City  of  New  Orleans 
is  bound  to  keep  in  repair  its  paved  and  unsaved  streets,  and — though 
not  an  insurer  against  accidents — it  is  liable  for  those  injuries  wiiich  re- 
sult from  its  neglect  to  maintain,  in  a  safe  condition,  the  sidewalks  and 
briilges  within  its  limits." 

'i'his  iloctrine  has  been  constantly  maintain<Ml  in  a  variety  of  cases 
thnmgh  a  long  siM'ies  of  years.  In  Johnson  vs.  Municipality,  5  Ann, 
KM),  it  was  substantially  stated  that  the  liability  of  municipal  corpora- 
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tioi)8  for  the  acts  of  their  agents  is  a  general  rule  of  law,  too  well  settled 
to  be  seriously  questioned. 

This  case  was  preceded  by  similar  opinions  in  McGary  vs.  Cit^'  of  La- 
fayette, 12  R.  iH)S ;  Chose  vs.  Mayor,  9  La.  343  j  Ware  vs.  Barataria 
Canal  Company,  15  La.  168  j  Mebie  vs.  Canal  Bank,  11  La.  86. 

It  was  also  held  to  be  «a  correct  exposition  of  law  in  a  recent  and  con- 
spicuous case.  State  ex  rel.  Folsom  vs.  Mayor,  *J2  Ann.  716,  in  which  the 
court  had  under  consideration  two  judgments  against  the  City  of  New 
Orleans  for  damages  done  to  the  property  of  relators  by  a  mob  or  riot- 
ous assemblage.     In  treating  of  this  subject,  we  said  : 

"  We  are,  however,  unable  to  perceive  any  distinction  between  the 
obligations  arising  under  section  2453  of  the  Revised  Statutes  and  those 
arising  under  the  articles  of  the  Civil  Code  relative  to  offenses  and  quaMi 
otfenses.  It  merely  expressly  extends  to  municipal  corporations  that  re- 
sponsibility for  damage  occasioned  by  their  fault  or  negligence,  or  by  tlie 
fault  or  negligence  of  their  servant*  or  overseers,  which  rests  upon  na- 
tural persims,  under  Articles  2315,  2316  and  2;J20  of  the  Civil  Cmle.  It 
has  been  a  subject  of  frequent  judicial  discussion,  and  of  contrary  deci- 
sions, whether  or  not  such  responsibility  would  not  attach  even  in  the 
absiMice  of  such  sj^ecial  statute,  on  the  grounds  that  powers  are  granted 
to  municipiil  corporations  especially  designed  to  enable  them  to  preserve 
peace  and  order,  and  that  it  is  their  duty  to  exercise  such  powers  as  to 
afford  ade<iuate  protection  to  property  against  mobs  and  riots.  It  can- 
not be  doubted  that  these  principles  are  the  underlying  reasons  of  the 
stiitute.  But,  w^hatever  may  be  the  source  of  these  obligation.s,  it  is 
plain,  they  do  not  spring  from  contract.  " 

Mr.  Dillon  instances  as  an  "  Jictionable  defect "  arising  from  the  im- 
plied liability  of  a  municipal  corporation,  "a  hole,  or  excavation  in  a 
traveled  path,  or  so  immeiliately  contiguous  as  to  make  the  highway 
unsafe."  2  Dillon's  Munic.  Corp.  (second  edition)  sec.  788. 
.  And  he  expresses  the  opinion  that  "  it  may  be  fairly  deduced  from  the 
many  cases  upon  this  subject,  referred  to  in  the  notes,  that  in  the  ab- 
sence or  any  express  statute  imx)Osing  the  duty,  and  declaring  the  liabi- 
lity, niuniciiKil  corporations  proper  having  the  powers  ordinarily  con- 
U  lied  uj>()n  them  respecting  bridges,  streets  and  sidewalks  within  their 
limits,  owe  to  the  public  the  duty  to  keep  them  in  a  safe  condition  for  use 
in  the  usual  mode  by  travelers,  and  are  liable  in  a  civil  action  for  sp<M'ial 
iiijnri<*s,  resulting  from  neglect  to  perform  this  duty.  Such  a  duty  and 
liability  are  c(»nsidered  to  exist  witlumt  a  positive  statute,  when  the  fol- 
lowing conditions  concur: 

*'l.  The  place  in  question,  whether  bridge,  sidewalk,  or  street,   must 
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be  one  whicli  it  is  tlie  duty  of  the  corporation  to  repair  or  keep  in  a  wife 
condition.     *     • 

"  2.  Tliis  duty,  or  burden  must  appear  upon  a  fair  view  of  the  charter, 
or  statutes,  to  be  imposed,  or  rest  upon  the  municipal  corporation  as 
such.     *     ♦ 

"  3.  The  power  to  perform  tlie  duty  of  maintaining  the  streets  in  a 
safe  condition,  by  tlie  autliority  to  levy  taxes,  or  impose  local  assess- 
ments for  tlie  purpose,  must  be  conferred  upon  the  corporation."  Ibid, 
sec.  789. 

Upon  a  fair  interpretation  of  plaintittV  petition  these  three  conditions 
may  be  assumed  to  concur  in  the  instant  case ;  and,  in  Davies  vs.  City 
of  New  Orleans,  40  Ann.  806,  it  was  substantially  decided  that  the 
power  existed  in  the  city  to  raise  revenue  for  such  purposes. 

But,  in  order  to  make  this  proposition  perfectly  plain  and  free  of  am  - 
bifTuity,  the  same  author  further  says : 

**  When  the  duty  to  keep  streets  in  repair  is,  in  terms,  enjoined  upon 
the  corporate'  authorities,  and  they  are  supplied  with  the  means  to  per- 
form it,  there  is  little  difficulty,  we  think,  in  holding  the  corporation 
liable,  on  the  general  principle  of  law,  without  an  express  statute  de- 
claring the  liability  to  a  civil  action  by  any  one  specially  injured  by  its 
neglect  to  discharge  this  special  duty."     Ibid,  same  section. 

For  the  present  purpose  we  need  not  determine — and,  at  this  juncture, 
could  not — whether,  as  matter  of  fact,  the  city  is  furnished  with  ade- 
quate means  Uy  keep  the  streets  in  repair ;  nor  whether,  as  matter  of  law, 
the  city  could  relieve  herself  from  pecuniary  liability  to  strangers,  on 
the  plea  of  inadequacy  of  means  for  such  purpose,  owing  to  the  existing 
constitutional  limitation  upon  the  city's  exercise  of  the  taxing  power. 
We  may  content  ourselves  with  saying  that  a  review  of  adjudicatt^d 
cases  and  text  writers  on  this  question,  while  they  have  been  (iuesti<med 
and  criticized  by  some  judicial  opinions  of  ability,  seem  to  favor  the  ini- 
l>lied  liability  of  municipal  corporations  in  cases  lik<»  this. 

II. 

The  contractual  obligation  of  the  railroad  company  is  to  ke(q)  in  repair 
from  curb  to  curb,  the  streets  of  the  city  through  which  its  road  is  built, 
during  the  continuance  of  its  contract,  and  at  its  own  expense;  it^  im- 
plied liability — if  such  exists  -is  for  the  reparation  of  such  damage  as 
nmy  be  occasioned  through  its  fault,  or  neglect,  in  not  keeping  such 
strectts  ill  repair,  and  saife  for  the  ordinary  purposes  and  us4»s  of  the  pub- 
lic, and  its  own  tra<'ks  in  like  safe  conditi4m,  so  that  the  public  may  not 
be  imperiled  by  their  use. 
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In  state  ex  reL  New  Orleans  vs.  Railroad  Company,  37  Ann.  589,  we 
declined  to  compel  the  defendant,  by  mandamus,  to  put  Jackson  street 
in  repair,  "  from  curb  to  curb, "  as  the  obligation  of  the  company  '*•  is 
and  could  be  nothing  but  a  contract  obligation,  ^'  and  could  not  lu*  en- 
forced by  such  extraordinary  means. 

In  Loeber  vs.  New  Orleans  and  Carrollton  Railroad  Company,  40  Ann. 
— ,  unreported,  we  held  that  the  contract  of  defendant  with  the  city  con- 
tained no  stipulation  pour  autrui  that  private  citizens  could  enforce. 
But  it  has  nowhere  been  held  that  the  implied  liability  of  a  corporation 
could  not  be  enforced  by  strangers  and  third  persons.  Nor  in  the  casi* 
relied  upon  by  defendants'  counsel,  Delaney  vs.  Rochereau  &  Co.,  34 
Ann/  1123,  wa^^  it  so  held.  In  that  case  no  corporation  was  a  party  ; 
and  the  court  simply  decided  that  "  an  agent  is  not  responsible  for  any 
negligence  in  the  performance  of  duties  devolving  upon  him  purely  fr«>ni 
his  agency,  since  he  cannot,  as  nfjent,  be  subject  to  any  obligations  t<i- 
wards  third  persons  other  than  those  of  his  principal.  Those;  duties  are 
not  imposed  upon  him  by  law." 

Hut,  in  a  more  recent  case  the  implied  liability  of  a  street  railroad  caui- 
pjiny  was  enforced  by  a  decree  of  this  court,  upon  quite  a  siniilai  state 
of  facts  to  the  one  presented  here.  The  court,  in  speaking  of  the  causes 
of  plaintiff's  injury,  said  : 

*'  One  of  the  rails  had  become  loose.  The  spikes  were  out  of  plac'e, 
and  the  end  of  the  rail  was  elevated,  pointed  upwards.  The  wheel  of 
the  wagon  struck  it  plump,  the  vehicle  leaped  in  air,  and  he  was  thrown 
violently  to  the  ground.  The  wheel  passed  over  his  legs  and  ehejif. 
producing  bruises  and  contusions.  " 

In  applying  the  law  to  this  state  of  facts,  we  said  :  "  The  defendants' 
counsel  can  scarcely  be  serious  in  contending  that,  as  the  accident  wa^* 
caused  by  the  defective  condition  of  the  street,  the  city  alon^*  is  respon- 
sible. Tlie  defendant  made  the  defect  in  the  street.  The  defendant,  for 
its  convenience  and  profit,  had  iron  rails  (laid)  on  thesti^eet,  and  its  rails 
occasioned  the  injury.  It  must  answer  for  it. "  Dominguez  vs.  The  Or- 
leans Rjiilroad  Co.,  35  Ann.  751. 

Further  citation  of  authority  on  this  head  need  not  be  given. 

III. 

Defendjints'  counsel  argues  that  **  when  two  persons  are  guilty  of 
itetfli<iem'e,envh  is  responsible  for  the  consequences  of  /iw  oini  acts;  hut 
where  two  or  more  persons  ml  fully  wrong  another,  they  become  eo- 
trespassers  an<l  are  responsible  /»  tfo/wfo  under  the  very  letter  of  the  \w\^  : 
citing  R.  C.  C.  2:fc24.     C<mtinuing,  he  siiys: 
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**But,  as  *an  obligation  iw  nolid^)  is  not  presumed,'  and,  as  tliia  rule 
ceajtca  to  prevail  only  in  cases  where  an  obligation  in  soUdo  takes  place  of 
right,  by  some  provision  of  the  law,  and  as  no  provision  of  law  has 
.l)een  cited  that  authorizes  the  defendants  in  this  case  to  be  sued -in  solidv, 
the  exception  of  inis-joinder  should  he  sustained."  K.  C.  C.  2093,  Brief  at 
page  8. 

But  t!ie  Code  provides  that  "there  is  an  obligation /ii  w/iVfo  on  the 
part  of  the  debtors  when  they  are  all  obliged  to  the  mine  thing,  "  R.  ('. 
('.2091.  It  also  provides  that  "the  obligation  may  be  in  golido,  al- 
though one  of  the  debtors  be  obliged  differently  from  the  <»thers  to  the 
payment  of  one  and  the  same  thing."     R.  C.  C.  2092. 

It  has  been  held  that  solidarity  may  be  perfect  or  imperrect,  and  that 
it  is  imperfect  when  "  obligors  bind  themselves  to  the  same  thing  by  dif- 
ferent acts,  or  at  difterent  times."  Gay  &  Co.  vs.  IManchard,  32  Ann. 
500;  12  R.183;  2  Ann.  332,  792;  15  Ann.  168;  Marcade,  vol.  4,  p.  509. 
And  the  rule  announced  in  R.  C.  C.  2093,  is  supplemented  by  another 
which  is  contained  in  R.  C.  C.  2107,  which  declares  that  "there  are  many 
contracts  in  which  the  obligation  is  declared  by  law  U\  be  in  nolido, 
without  any  express  stipulation  to  that  effect;  these  will  be  found  in  the 
different  chapters  which  treat  of  such  contracts.  " 

Some  of  these  may  be  found  in  the  chapter  which  treats  of  "  offenses 
and  qiiitsi  offenses,"  and  in  which  is  found  article  2J^24,  cited  above. 

It  declares  that  "every  act  whatever  of  man  that  causes  damage  to 
another  obliges  him  by  whose  fault  it  happened  to  repair  it."  R.  C.  C. 
2315. 

That  "  every  person  is  responsible  for  the  damage  he  occasions,  not 
merely  by  his  Jict,  but  by  his  negligence,  his  imprudence,  or  his  want  of 
skill."  R.  C.  C.  2316.  That  "  we  are  responsible,  not  only  for  the 
damage  occasioned  by  our  own  act,  but  for  that  which  is  caused  by  th<* 
act  of  persons  for  whom  we  are  answerable,  or  of  the  thinys  which  we 
have  in  our  custody."     R.  ('.  C.  2317. 

That  "  masters  and  employers  are  answerable  for  the  damage  occa- 
si(med  by  their  servants  and  overseers  in  the  exercise  of  the  fnnctions 
in  which  they  are  employed."    R.  i\  (\  2320. 

All  of  these  obligations  have  been  recognizeil  as  being  soli<hiry  in 
effect,  though  not  so  stipulated. 

In  Yates  vs.  Southwestern  Brush  Elc^ctric  Light  and  PoAver  Company, 
40  Ann.  467,  they  were  held  to  be  applicable  to  a  private  corporation. 
They  were  likewise  in  Knoop,  llanneman  &  Co.  vs.  Blaffer,  39  Ann.  23, 
and  in  City  of  New  Orleans  vs.  Southern  Bank,  31  Ann.  5^)(>. 

In  all  such  cases  it  is  the  im}died  and  not  the  eontraetual  liability,  of 
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natural  persons  or  of  artificial  l>ein^  that  is  treated  of,  and  it  is  found- 
ed on  fault,  negligence,  imprudence,  or  want  of  skill,  and  constitutes 
tlie  act  an  offense,  or  qtuifti  offense,  and  the  obligation  of  participaiit.K. 
solidarv'. 

In  all  such  oases,  the  right  of  the  plaintiff  to  join  in  one  suit,  all 
parties  to  the  reprobated  act,  may  be  regarded  as  elementary. 

We  do  not  consider  the  case  of  New  Orleans  Insurance  Assm'iation 
vs.  Harper,  32  Ann.  1165,  as  applicable.  In  that  suit  the  sheriff  incum- 
bent, and  the  successor  of  the  sheriff  ex-officio,  were  sued  in  hoIUIo  for 
damages  sustained  in  the  loss  of  property  seized  by  the  latter,  and 
taken  possession  of  by  the  former  when  he  acceded  to  the  sheriflTB 
office.  The  court  said  :  **  The  defendants  c4innot  l>e  liable  in  mlido,  for 
they  must  each  have  participated  ei^ually  in  the  act,  or  omission  that 
caused  the  loss.  This  was  impossible,  for  during  the  time  that  Harper 
was  under  responsibility  growing  out  of  his  charge  of  the  property  as 
sheriff,  Waggaman  did  not,  and  could  not  share  the  responsibility,  for 
he  was  but  a  private  individual,  having  no  connection  with  the  mat- 
ter," and  rwn  versa. 

In  Holzab  vs.  Railroad  Company,  38  Ann.  186,  a  question  was  pre- 
wMited  of  an  improper  joinder  of  the  Carroll  ton  sti*eet-car  company 
with  the  Illinois  Central  railroad  company  as  defendants,  and  which  was 
excepted  to  on  the  ground  that  the  latt<*r  was  sued  for  damages  for  a 
tort,  in  the  same  action  wherein  the  former  was  sued  for  damiiges  re- 
sulting from  a  breach  of  its  contract  of  safe -carriage,  and  the  Court 
held,  on  the  authority  of  Arrow  Smith's  case,  17  La.  419,  and  Sere  vs. 
Armitage,  \)  Mart.  394,  that  such  joinders  of  action  was  not  objection- 
able, but  indicated  that  a  severance  on  the  trial  would  be  admissible. 

Uiggs  &  Bro.  vs.  Bell,  3J>  Ann.  1030,  was  confessedly  a  ''suit  based 
on  a  vontmct,  as  to  certain  defendants,  and  upon  a  tort  as  to  others," 
and  the  Court  said :  ''If  they  lia4l  the  right  thus  to  sue  the  principal 
aiid  sureties,  although  liable  for  different  causes  and  for  different 
amounts,  it  is  impossible  to  discern  why  they  could  not  bring  in  the 
alleged  instigator  who  may  be  held  liable  for  the  same  reason  that  the 
principal  can  be  *  •  ♦  for  the  wilful  perpetnition 

of  a  wrong,  from  which  damages  have  resulted,"  etc.  The  right  «f 
severance  was  again  recognized. 

Williams  vs.  Pullman  Palace  Car  Co.,  et  al,  40  Ann.  417,  was  a  suit 
against  the  Pullnum  Car  Company  and  the  Louisville  New  Orleans  and 
Texas  Railway  Company  iw  solido^  for  damages  for  personal  injuries  re- 
<-eived  at  the  hands  of  the  porter  of  the  former.  On  motion  mwle  in 
the  Court  below  separate  trials  were  grantcnl,  which  resulted  in  a  ver- 
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diet  in  favor  of  the  plaintiff  and  against  the  Pahice  Car  Company,  and 
against  tlie  plaintiff  and  in  favor  of  tlie  Railway  Comi)any  j  hut  in  this 
Court,  each  judgment  was  reversed.    Vide  pp.  87  and  417. 

In  Weymouth  vs.  The  City  of  New  Orleans  and  Aycock,  40  Ann.  344, 
claim  was  made  against  both  defendants  in  solido  for  damages  resulting 
from  the  death  of  two  little  children  by  falling  into  a  well  situated  in  a 
market-house,  and  which  was  alleged  to  have  been  caused  by  negli- 
gence and  want  of  skill  on  the  part  of  the  city  and  Aycock,  their  ser- 
vants and  agents.  A  plea  of  no  cause  of  action  as  to  the  city  was  sus- 
tained, and  no  appeal  was  taken  therefrom  j  and,  in  this  Court,  judg- 
ment in  favor  of  Aycock  was  reversed,  .on  the  ground  that  he  did  not 
lease  the  market,  but  the  privilege  or  fi*anchiHe  of  collecting  and  appro- 
pnating  the  revenues,  and  that  the  city  held  and  owned  the  market 
liouse  as  a  locu^  puhlicus,  subject  to  her  own  control  and  police  authority. 

All  of  these  cases  serve  to  show  why  the  policy  of  the  law  should  be 
in  favor  of  permitting  the  joinder  of  all  parties  in  one  suit  who  are 
charged  with  participation  in  an  offense,  or  qmuti  offense,  whereby 
damage  results,  and  whose  obligations  are  averred  to  bo  in  solido,  re- 
serving their  rights  to  sever  on  the  trial. 

We  think  the  lower  judge  should  have  so  ruled. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled,  and  the  cause  re-instated,  and  remanded  for  further  pro- 
ceedings according  to  law  and  the  views  herein  expressed,  the  cost  of 
appeal  to  be  taxed  against  the  defendant  and  appellee,  and  those  of  the 
lower  court  to  await  the  final  determination  of  the  cause. 


No.  10,358. 

(Ieouok  Wilson  vs.  Gkkat  Southkiin  TKLErnoxK  and  Tk-legrapii 

Company. 

Where  a  telephone  aiul  U^lrgrapli  company  han  a  ri^ht  to  erect  polcH  and  neoiire  the  Baine,  it 
i«  negligence  t»»  «o  secure  them  by  guy  wiren  oa  to  endanger  the  wifety  of  the  public. 

Where  a  city  ordinance  forbidH  the  iifle  of  the  neutral  ground  on  a  Htreet  to  vehicles,  the  pro- 
hibition does  not  authorise  a  telegraph  or  telephone  company  which  liflA  permission  to 
erec>t  poles  and  put  wires  thereon,  to  so  place  the  wires  as  to  endanger  human  life. 

A  driver  of  a  Are  engine  lias  tlio  right  to  cross  the  neutral  ground  at  points  between  crossinga, 

if  it  is  for  the  purpose  of  arriving  sjK^edily  at  a  tire. 
Although  a  prt»prietor  may  do  with  his  estate  what«v««r  he  pleases,  still   he  cannot  make  any 

work  on  it,  which  may  deprive  his  neighbor  of  the  liberty  of  ei^foyiug  his  own,  or  which 

may  be  cause  of  damage  to  him. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorluesj  J. 


B,  B»  Forma%i  for  Plaintiff  and  Appellee  : 

1 .  A  private  corporation  has  no  right  to  erect  poles  and  string  wires  through  the  pnblir 
streeta  of  New  Orleans,  without  the  oonoent  of  the  City  Council,  expressed  by  an  ordi- 
nance promulgated  and  produced  in  evidence,  (Act  124  of  1880,)  and  is  a  trespasser  and 
guilty  of  a  public  nuisance. 

2.  Even  if  it  had  such  a  graut  of  franchise  fram  the  City  Council  it  had  no  legal  riglit  to 
impede  or  obstruct  the  free  use  of  a  public  street  and  highway.    (lb.) 

3.  Defendant  was  guilty  of  gross  negligence  and  breach  of  duty,  when  it  erect-ed  and  main- 
tained a  guy  wire  along  a  public  sti^eet  much  used  anddiiven  upon,  within  six  feet  of  the 
roadway,  liable  at  any  moment  to  cau«e  severe  personal  injury  in  direct  violation  of  the 
expreas  provisions  of  City  Ordinance  No.  519,  C.  S. 

4 .  Such  a  dangerous  obstruction  to  a  public  and  much  used  street,  was  groes  and  criminal 
negligence,  even  if  there  had  l>een  the  grant  of  a  franchise  bv  the  City  Council,  and  the 
general  police  ordinance  No.  319  had  never  been  passed. 

5.  In  assessing  damages  where  there  is  gross  negligence  and  a  flagrant  breach  of  public 
duty,  it  is  proper  to  blend  the  interests  of  society  and  of  the  iignred  individual,  and  to 
allow  such  damages  as  would  not  onlj'  fully  compensate  the  ii\jured  person  for  his  in- 
juries, his  pain  and  his  suflferings,  but  also  such  as  would  prevent  a  repetition  and  servp 
as  a  warning.    Black  vs.  R.  R.  Co.,  10  Ann.  40. 

Merely  compensatory  damages  allowed  in  following  cases :  Chopin  vs.  R.  R.  Co.,  17  Ann.  19. 
loss  of  a  leg,  $25,000 ;  Summers  vs.  R.  R.  Co.,  34  Ann.  139,  broken  elbow,  $7,500;  Ket- 
chum  vs.  R.  R.  Co.,  38  Ann.  777,  loss  of  arm.  $10,000 ;  Wardle  vs.  R.  R.  Co.,  35  Ann.  202. 
shook  to  spine,  $5,000 ;  Peniston  vs.  R.  R.  Co.,  34  Ann.  778,  broken  leg,  $6,000:  Bark)^ 
dell  vs.  R.  R.  Co.,  23  Ann.  180,  loss  both  legs,  $15,000:  Domingnes  vs.  R.  R.  Co.,  35  Ann. 
751,  bruises,  $1,500 ;  Spring  Co.  vs.  Edgar,  99  U.  S.  645,  bruises,  $6,300 :  aty  of  Panama, 
101 U.  S.  453,  broken  arm,  $15,000;  R.  R  Co.  v.h.  Gladman,  15  Wall,  401.  $9,000;  R.  R.  vs. 
Stout,  17  Wall,  657.  ii^ured  foot,  $7,500 ;  K.  R.  Co.  vs.  Herbert,  116  U.  S.  642,  lo^a  of  leg. 
$10,000;  R.  R.  Co,  vs.  Mares,  123  U.  S.  710.  loss  of  both  legs,  $20,000:  Miller  vs.  Herves,  1 
Woods  363,  broken  ribs,  $8,000;  R.  R.  Co.  vs.  Drysdale,  51  Ga.  644,  broken  arm,  $3,000: 
Westorville  vs.  Freeman,  66  Ind.  255,  broken  hip,  $2,000;  R.  R.  Co.  vs.  Donahue.  70  Pa. 
119,  loss  of  toes.  $5,216  66 ;  Campbell  vs.  Portland.  62  Maine  552,  $9,500. 


Baynej  Denegre  &  Bay  tie  for  Defendant  and  Appellant: 

By  Act  124  of  1880  (City  of  New  Orleans  vs.  Telephone  Co.,  40  Ann.  42),  the  TeJephone  Com- 
pany had  the  right  to  erect  such  piers,  poles,  abutments,  constructions,  etc.,  an  might  foe 
necessary. 

The  company  erected  a  guy  wire  on  the  middle  or  neutral  ground  of  St.  Cluu>les  avenue. 

This  guy  wire  was  necessary. 

The  middle  or  neutral  ground  was,  by  city  oi'dinance,  prohibited  to  horses  and  vehicles. 

The  Telephone  Company  erected  the  wire  at  a  sufficient  height  to  avoid  possibility  of  damage 
or  danger  to  pedestrians. 

It  was  net  negligence  on  the  part  of  tlie  cMimpany  that  the  guy  wire  was  not  sufficieutly  high 
to  avoid  damage  to  vehicles  and  e<|uestrianH  entering  upon  and  uning  ground  the  ni«e  of 
which  wasprohibitetl  by  city  ortliuauces. 
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The  pliunUff  having  iiynrtMl  hiniAeH',  in  ron.siH)ii(>nco  of  n  viohitioii  of  th«>  city  onlinanre,  can- 
not recover. 

The  aHowancc  1)3'  jurieM  of  oxcohsivo  (laiua;;e8  niust  be  (liHcnuntcnancrMl.  Peyton  vm.  T.  &  I* 
H.  R.  (?o.,  41  Ann.  861. 


The  opiiiiou  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  sues  the  defcudaut  company  for  t<>u  tliou- 
sand  dollars  damages  for  injuries  sustained  by  a  guy  wire  erect<^d  for  the 
purpose  of  supporting  the  posts  of  said  company.  He  alleges  that  the 
wire  was  erected  and  maintained  by  the  defendant  company  with  gross 
carelessness  and  negligence  so  as  to  be  dangerous  to  the  lives  of  people 
using  tlie  public  highway,  and  that  said  guy  wire  was  placed  at  a  less 
distance  from  the  ground  than  required  by  the.  city  ordinance. 

The  answer  of  the  defendant  is  a  general  denial,  and  avei*s  that  if  the 
plaintiffs  suffered  any  damage,  that  the  same  was  due  to  his  own  negli- 
gence and  carelessness.  The  case  was  tried  by  a  jury,  and  there  was  a 
verdict  in  favor  of  the  plaintiff  for  $1750,  upon  which  judgment  was 
rendered,  from  which  the  defendant  company  appeals. 

The  guy  wire  had  been  erected  about  three  days  before  the  accident 
to  plaintiff,  in  order  to  sustain  and  strengthen  the  posts  of  the  defend- 
ant company,  placed  on  the  neutral  ground  on  St.  Charles  avenue.  The 
posts  are  situated  about  tliree  feet  six  inches  from  the  street,  and  the 
guy  wire  was  some  six  or  seven  feet  alwve  the  ground,  not  high  enougli 
to  be  clear  of  vehicles  passing  on  the  neutral  ground.  Outside  of  the 
asphalt  pavement,  and  inside  of  the  neutral  ground,  about  three  and  a 
half  feet  from  the  edge  of  the  pavement  there  was  located  a  fire  plug, 
where  the  accident  occurred. 

The  plaintiff'  was  the  driver  for  an  engine  company,  and  on  the  21st 
of  July,  1888,  between  1  and  2  o'clock  A.  M.,  an  alarm  of  fire  was 
sounded  and  he  was  driving  his  engine  Ui  the  fire.  lie  was  proceeding 
along  St.  Charles  avenue  at  the  usual  speed  with  wliich  fire  engines 
travel  to  a  fire.  He  passed  the  fire  plug,  where  an  engine  would  supply 
itself  with  water  to  i)lay  upon  the  fire  in  the  neighborhood.  In  .it- 
tempting  to  turn  his  engine,  which  had  passed  the  fire  plug  only  a  short 
distance,  it  partly  went  on  the  neutral  ground.  The  driver,  the  plain- 
tiff, was  struck  by  the  guy  wire  and  severely,  if  not  seriously  injured. 

The  telephone  and  t<!legraph  company  had  the  undoubted  right  to 
erect  its  poles  and  to  secure  them.  But  this  permission  does  not  author- 
ize them  to  put  them  up  and  to  Si'cure  them  by  wires  strung  so  as  to 
endanger  human  life.  The  city  ordinances  forbid  the  use  of  the  neutral 
ground  on  St.  Charles  avenue  to  carriages  and  other  vehicles,  but  this 
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prohibition  did  not  authorize  the  defendant  company  to  erect  it«  wires 
»o  as  to  injure  any  one  who  might  be  trespassing  upon  the  neutral 
ground.  No  one  even  to  protect  liimself  against  trespassers  ha»  a  right 
to  erect  death  traps  on  his  premises.  The  posts  were  placed  in  danger- 
ous proximity  to  tlie  street,  and  ordinary  jjrudence  and  a  due  regard  for 
the  safety  of  the  public  would  have  dictated  that  the  guy  wires  sliould 
be  placed  beyond  the  possibillity  of  injuring  any  one.  Hooker  vs.  Mil- 
ler, 18  Ann.  Rep.  p.  18. 

A  person  using  the  street  without  any  intention  of  violating  the  city 
law,  might  by  accident  be  driven  with  a  vehicle  on  the  neutral  ground. 
In  a  case  of  that  kind  it  would  hardly  be  considered  that  he  contributed 
to  his  own  accident  if  he  should  be  injured  by  the  wire. 

In  the  instant  case  the  plaintiff  Avas  engaged  in  a  lawful  and  a  laud- 
able purpose.  There  is  a  commendable  rivalry  among  firemen  as  to 
who  shall  arrive  early  and  do  the  fii*st  service.  This  has  been  often 
encouraged  and  on  the  approbation  of  the  public  it  has  become  the  un- 
written law  of  the  city  to  that  extent,  that  what  might  be  considered 
furious  driving  under  ordinary  circumstances,  is  regarded  with  favor 
and  without  penalty. 

The  evidence  shows  that  the  engine  driven  by 'plaintiff  could  not 
turn  in  less  than  thirty-five  feet  space.  The  plaintiff  had  slackened 
his  pace  and  was  with  deliberation  getting  his  engine  in  position  when 
he  encountered  the  defendants'  wire  and  was  injured.  The  fire  plug 
was  placed  for  use  in  its  position  on  the  neutral  ground.  It  was  the 
plaintiff's  duty  to  go  to  it  with  as  little  delay  as  possible.  He  exer- 
cised reasonable  care  in  approaching  it.  We  fail  to  ascertain  from  the 
record  that  he  contributed  by  his  negligence  to  the  accident. 

In  comparing  dautsiges  allowed  in  previous  cases  similar  to  this  for 
injuries  suffered  from  accidents  inflicted  by  railroad  and  other  agencies, 
with  the  amount  allowed  by  the  jury  in  tlie  instant  case,  we  Hiink  the 
amount  is  excessive.  The  judgment  appealed  from  is  therefore  amend- 
ed so  as  to  allow  $11K)0  damages  instead  of  $176(),  and  as  so  amended  it 
is  ordered  aflirmed  in  all  other  respects.  The  cost  of  appeal  to  be  paid 
by  plaintiff. 

DiSSKNTING   OriNION. 

Fenner,  J.  I  cannot  consider  that  a  case  of  juridical  negligence  has 
been  estAlilishod  against  the  defendant. 

The  city,  by  its  ordinances,  has  assimilated  the  neutral  ground  on  St. 
Charles  avenue  tt»  a  park  and  has  prohibited  horses  and  vehicles  from 
going  on  it. 
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DefeiidaiifM  telephone  polea  and  the  guy  wires  supporting  them  are 
located  on  the  neutral  ground.  It  is  shown  and  the  majority  o^nnion 
eoiicedes  that  they  are  placed  there  nnder  competent  legal  authoriza- 
tion. 

The  testimony  shows  that  gny  wires  are  essential  to  the  snpport  of 
telephone  poles  l>earingthe  weight  of  so  many  wires. 
■  The  complaint  is  simply,  that  in  their  erection  care  was  not  taken  to 
make  them  safe  for  the  passage  of  horses  and  vehicles. 

The  place  was  not  a  highway  for  horses  and  vehicles  which  were  pro- 
hibited by  law  from  passing  thereon. 

1  tliink  the  defendant  was  not  bound  to  provide  against  injury  result- 
ing from  such  use. 

I  must  not  be  understood  as  blaming  the  gallant  fireman  for  driving 
across  the  neuti^l  ground  in  order  to  reach  a  fire  more  quicklyv  Neither 
should  I  blame  him  if,  from  the  same  motive,  he  had  driven  across  va- 
cant private  land  lying  along  the  avenue,  but,  in  either  case,  he  wiis 
bound  to  know  that  he  wiis  driving  on  a  pla(!e  not  destined  for  such  use, 
and  on  which  obstacles  thereto  might  lawfully  exist,  and,  however 
praiseworthy  his  motive,  I  think  he  took  npon  himself  the  consequent 
risk. 

1,  therefore,  dissent. 

On  Applicatiux   for  Reheauing. 

Herml'dez,  C.  J.  The  defendant  company  claims  the  right  to  erect 
»uch  piers,  poles,  abutments,  constructions,  etc.,  as  might  be  necessary, 
under  the  provisions  of  Act  124,  of  1X80,  p.  168,  v/hich  is  a  general 
statute,  but  a  reference  to  that  legislation  shows  that  whatever  be  the 
privileges  it  accords  to  the  corporations  mentioned,  they  are  coupled 
with  the  proviso  that  the  ordinary  use  of  the  ways  through  which  the 
same  may  l>e  exercised  shall  not  Ih3  obfttruct^iL 

By  being  allowed  the  right  of  using  the  neutral  ground  for  their  pur- 
poses, the  company  was  not  tlu»Tefore  permitted  to  obstruct  the  same, 
but  on  the  contrary  was  bound  not  to  interfere  with  its  ordinary  uses, 
one  of  which  as  is  testified  to,  was  to  be  driven  across  in  cases  of  neces- 
sity for  the  extinguishment  of  fires. 

It  will  not  do  to  say  that  the  city  ordinances  have  prohibited  the  use 
of  the  middle  ground  to  horses  and  vehicles,  and,  therefore,  that  the 
crossing  in  the  circumstances  mentioned  in  the  opinion  was  illegal. 

The  ordinances  referred  to  general  and  continual  uses  and  in  no  way 
to  special  and  accidental  uses,  demanded  for  public  safety. 
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KivtT  ami  (VwHt  Lhii»  vh.  Tax  Colh-ctor, 


It  is  (>rror  to  suppose  that  tlie  ooiiipaiiy  would  Yiave  done  as  it  pleaM^d 
ill  ivlatioii  to  its  poles  and  wires  on  that  middle  j^rouud,  without  any 
control  by  law  or  rej^ard  to  the  ri|j:hts  <)f  others.  The  company  did  not 
iHH'oine  the  owner  to  any  extent  of  that  ground  which  is  public  property 
and  the  title  of  which  could  not  be  and  was  not  divested  in  it«  favor. 

Even  had  the  company  something  of  a  real  right  in  or  to  the  same,  it« 
negligent  action  which  has  entailed  such  grievous  injury  on  the  plaintiif 
could  not  on  that  account  be  excused. 

It  is  written  in  the  law,  in  em]jjiatic  langiiage :  *' Although  a  pro- 
prietor may  do  with  his  estate  whatever  he  pleases,  still  he  cannot  make 
any  work  on  it  which  may  deprive  his  neighbor  of  the  lilierty  of  enjoy- 
ing his  own  or  whi<-h  may  be  cause*  of  damage  to  him. ''  R.  C.  C.  <i67, 
50.'). 

II<»nce  the  maxim  :     Sic  uterc  tito,  ut  aUeuuni  iwn  hvdaJt, 

The  company  ought  to  have  forest^en  possible  injury  by  laying  the  guy 
wire  as  it  did.  It  is  in  fault  ahinitio.  It  could  have  laid  it  higher,  so 
that,  happening  the  occurrence  which  has  tak<»n  place,  no  injury  would 
hav<»  resulted. 

Fenner,  J.,  adheres  to  his  original  disscMit. 


Xo.  10,368. 
Rki>  RivKii  Axn  ('(kvnt  Line   vs.    C.    H.    Pakker,    Tax  Collector. 

T\w  amount  of  pru]M«rty  as  lo  ilt^scriptioii  ami  valuation  oaiiiiot  he  attackMl  in  any  other  m«Ml<* 
or  witliin  any  otlifi*  iUiiv  than  thoHi'  prfHcnbt'd  by  tlio  Mt<utut4*. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
/•;///>,  J. 


W.  S,  Uvm-aU't  for  Plaintiff  jind  Appi'lhint. 


WnUer  IL  Jio(/cnij  Attorney  General,  and  Wffinie  Rogera  for  Defend- 
ant and  Aj)pellee. 

The  opinion  of  the  Court  was  delivered  by 

McKnkry,  J.  Plaintitf  alleges  that  notice  was  served  at  the  doiuicil  of 
the  company  in  the  city  of  New  Orleans,  to  pay  taxes  due  upon  steamlioat^ 
or  water  crafts  owned  by  the  conqiany,  amounting  with  interest  to 
.'?2,274  80,  and  that  the   tax  collector  threatens"  to  seize  and  will  sell, 
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unless  enjoined  from  so  doing,  tlie  movable  property  of  the  company 
consisting  of  steamboats  running  in  the  port  of  New  Orleans,  with 
merchandise  and  engaged  in  commerce  and  navigation  on  the  inland 
waters  of  Louisiana. 

The  plaintiff  alleges  that  said  company  is  not  liable  for  the  taxes 
assessed  against  it  upon  the  movable  proi)erty  specified  in  the  assess- 
ment rolls  of  the  Board  of  Assessors  of  the  Parish  of  Orleans  for  the 
years  1885  to  1887  inclusive,  for  the  reasons  that  the  property  is  not 
set  forth  in  detail;  that  it  does  not  designate  the  property  upon 
which  said  demand  for  taxes  is  made,  and  that  it  is  impossible  to 
ascertiiiu  from  said  assessments  what  special  property  or  properties, 
movable  or  movables,  water  crafts  or  vessels  of  any  nature  are  to  be 
designated  by  said  aissessinent,  and  that  it  is  null  and  void  for  un- 
certainty, and  that  any  proceedings  tending  towards  the  seizure  of 
the  property  threatened  to  be  seized  will  be  illegal  and  improper, 
null  and  void 

An  injunction  issued  as  prayed  for.  On  the  trial  it  was  dissolved 
without  damages.  * 

On  the  assessment  rolls  for  the  several  years  for  which  the  proper- 
ty was  assessed,  it  is  described  under  the  name  of  "  Taxable  Per- 
sons,''  "Red  River  and  Coast  Line,  46  Camp  street,"  and  under  the 
blank  for  description  of  property — "  cash  value  of  stock  or  interest 
in  all  steamboats,  steamships,  ships  and  all  other  water  craft  in  and 
out  of  the  State," — the  assessment  is  for  the  year  1888,  $45,000;  and 
for  the  years  1887,  '86,  '85,  for  $85,000.  The  revenue  acts  of  each  of 
the  years  under  which  the  assessment  was  made,  provides  the  mauuer 
in  which  the  tax  payer  can  have  the  errors  as  to  description  and  valua- 
tion corrected.  If  the  tax  payer  fails  to  avail  himself  of  the  provisions 
of  the  law  for  his  relief,  after  having  been  duly  notified  of  the  assess- 
ment, he  cannot  complain  of  the  errors  of  description  and  valuation 
after  the  assessment  rolls  have  been  definitely  closed  for  examination 
and  correcti<m.  State  vs.  V.  &  A.  Meyer  &  Co.,  39  Ann.  206 ;  32  Ann. 
157. 

The  plaintiff  took  no  proceeding,  either  in  the  mode  or  within  the 
time  provided  by  the  revenue  laws  of  the  years  under  which  assess- 
ments were  made,  to  correct  the  description  or  t-o  object  to  the  valua- 
tion of  the  property. 

The  property  was  placed  on  the  assi\ssmeut  roll  in  1885,  and  no  ob- 
jection having  been  made  to  the  description  of  the  property,  the  asses- 
sors might  well  presume  that  the  plaintiff  had  no  objection  to  urge 
against  the  description.    The  plaintiff  acquiesced  in  it  by  long  silence. 
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The  objwtioiiH  herein  iir^ed  Imve  l>een  repeatedly  presented  and  as 
repeatedly  lield  that  the  assensnient  could  not  be  attached  in  any  other 
manner  than  that  i)rescribed  bj'  statute. 

The  plea  of  three  years  i)rescription,  against  the  tax  of  1885  can  not 
avail  the  plaintiff  as  the  assessment  was  made  under  the  revenue  act 
ofl882,  amended  in  18S4,  wliich  fixes  the  time  of  prescription  at  five 
years. 

We  see  no  reasons  to  allow  damages  or  attorneys  fees  for  the  disso- 
lution of  the  injunction,  and  the  reconventional  demand  of  defendant 
is  rejected. 

Judgment  tiflirmed. 


I  41  1048,  = '-^ ~- ^^" '■ 

I  4C  MO 

41  10481  No.  10,43:2. 

47  624  ' 

ilj??!,  H.  B.  Claflix  &  Co.  vs.  D.  A.  Maykr. 

411048 

flllJ08|  W}ii>rt^aii  ap'iitiii  New  Orleans,  for  iion-roHidt^nt  ileHlero.  lias  aiitliority  only  t4)(>xliibit  sani 
ple»  and  nMH»ive  ordere  which  hu  cninmuuiraUM  to  liis  principal  for  acceptance  or  rvjec 
tion;  held  that  an  ordor  »o  tranHniitUvl  was  nimilar  iu  ovcry  renpect  t4)  »u  order  to  pur- 
chase Hont  direct  by  thu  buyer  to  the  Hcller.  and  when  acoe]tted  and  AIUmI  and  the  goods 
deliYered  to  the  can-ier  and  innnred  by  the  buyer  that  it  was  a  contract  where  said  onler 
yra»  accepted  and  filleil  and  the  ^^oods  delivered. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Kiny,  J, 


Percy  Roberta  for  Appellants. 


W.  8,  Parkcrson,  Andrew  IL  WiUton,  (ieortje  (\    Walahe  and  Jumen  (\ 
Moise  for  Appellees. 


On  Rl'lk  to  Rank  (Creditors. 
The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  The  plaintiffs,  H.  B.  Claflin  &  Co.,  att4iched  the  mer- 
chandise and  stock  of  goods  of  the  defendant,  in  the  city  of  Xew  <_>r- 
leans.  Other  creditors  proceeded  against  the  defendaut,  some  by  attach- 
ment, and  others  sequestered  liis  stock,  claiming  a  vendor's  privilege 
there-on. 

On  a  rule  to  rank  tlie  creditors  taken  by  Claflin  &  Co.,  there  was  judg- 
ment sustaining  the  privileges  of  the  creditors  who  sued  out  writs  of  se- 
questration. From  this  judgment  the  other  creditors  have  appealed. 
Tlie  question  presented  in  this  appeal  is  whether  the  creditors  wbo 
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8iuh1  niid  »cqiieHt4^red  and  claimed  the  vendor's  i)rivilege,  executed  their 
contract*  liere  or  elsewhere,  out  of  the  State  of  Louisiana. 

It  is  conceded  that  under  the  law  in  the  States  where  the  creditors  re- 
side there  is  no  vendor's  privilege  resulting  from  the  coutnict.  Hence, 
tlie  privilege  springs  from  the  law  of  Louisiana,  and  it  the  contracts 
weit»  executed  in  this  State  the  vendors  have  a  privilege  on  the  goods 
seijuestered  Jind  identified  by  them. 

The  only  creditors  who  have  identified  the  goods  sold  by  them  to  de- 
fendant ai-o  Geo.  A.  Plummer  and  the  Metropolitan  Knitting  Company. 
All  goods  were  unpticked  and  mixed  with  defendants'  general  stock,  and 
had  been  so  mixed  for  several  months.  There  is  no  evidence  identifying 
the  goods  of  the  other  creditors.  And  in  relation  to  the  contract  for  the 
purchase  of  goods  from  these  creditors,  Mayer,  the  defendant,  says  he 
b«>ught  some  by  letter,  some  through  an  agent  of  his  in  New  York,  some 
by  sample,  and  others  pers^mally  in  New  York.  He  was  unable  to  iden- 
tify those  purchased  by  sample.  The  sheriff's  return  shows  which  goods 
were  seized  under  the  writs  and  sold  upon  which  the  sequestrators 
claimed  their  privilege,  but  the  goods  were  not  identified  with  that  cer- 
tainty that  the  law  requires.  Mayer,  in  his  evidence,  states  he  saw  them 
biking  out  goods  which  were  not  purchased  from  these  plnintiifs  and 
others  for  which  he  had  paid.  This  plainly  establishes  the  fact  that  the 
evidence  upon  which  the  plaintiff  relied  for  identification  was  unsatis- 
factory. Admitting  that  the  contracts  of  these  creditors  were  completed 
in  Louisiana,  which  is  very  doubtful,  they  clearly  liave  no  privilege  on 
the  goods  sequestered,  because  the^'  have  not  been  identified. 

Plummer  and  the  Metropolitan  Knitting  Company  had  agents  in  New . 
Orleans,  who  exlubited  samples  to  the  defendant,  from  which  he  made 
selections  and  based  his  orders.  These  orders  were  communicated  by 
these  agents  to  their  principals.  It  appears  from  the  evidence  their  au- 
thority, was  confined  exclusively  to  soliciting  orders,  without  any  power 
to  bind  their  principals,  who  could  accept  or  reject  the  offer  to  buy 
which  they  received  through  their  agents  in  New  Orleans.  The  com- 
X>letion  of  the  contract,  the  acceptance  of  the  price  and  conditions  de- 
pended entirely  upon  the  non-resident  creditors.  Where  the  agent  exhi- 
bited the  samples,  under  their  restricted  authority,  and  transmitted  the 
orders  to  their  x)rincipals,  there  was  no  obligation  created  which  the 
buyer  could  enforce.  Where  the  proposal  to  purchase  as  forwarded  by 
the  agent,  was  accepted  by  his  principal,  there  was  then  a  contract 
created  which  the  buyer  in  New  Orleans  could  enforce. 

There  was  no  stipulation  for  delivery  in  New  Orleans,  and  the  pre- 
sumption  is   that  the  goods  were  to  be  delivered  in  New  York,  where 
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tliey  were  situated.  They  were  delivered  to  a  carrier  at  deliMidsi]it<«* 
risky  as  lie  Iia<l  under  an  open  policy  insured  the  goods.  Had  tliey  been 
lost  or  destroyed  in  transit,  he  would  have  undoubtedly  been  tlie  pro|K*r 
party  to  collect  the  insurance. 

Several  cases  are  relied  u]>on  by  the  plaintiffs  in  the  sequestration 
suits,  to  which  they  refer. 

In  Onerend,  Garny  &  Co.  vs.  Robinson  &  Olroyd,  21  Ann.  728,  the 
got)ds  were  ship[>ed  to  an  i\gent  in  New  Orleans  with  special  inatrucUons 
not  to  deliver  them  to  the  defendant  until  the  latter  should  have  coni- 
jjlied  with  certain  specified  conditions  about  furnishing  security.  The 
sale  wa«  C4)nipleted  in  Louisiana,  and  became  a  Louisiana  contract. 

In  Millard  vs.  Xihoul,  21  Ann.  412,  tlie  sale  was  made  by  sample  ex- 
hibited, the  goods  selected  and  the  seller  by  his  agent  in  New  Orleans 
promised  and  agi-eedto  deliver  them  in  Xew  Orleans.  The  agreement  wa*« 
made  in  New  Orleans,  and  the  goods  delivered  in  New  Orleans,  and  it  was 
executed  in  New  Orleans  and  became  a  Louisiana  contract.  And  to  the 
Slime  effect  is  the  doctrine  declared  in  Mclllvane  &  Spiegal  vs.  Segavxe 
&  (lodchaux,  36  Ann.  359.  The  contract  clearly  stipulated  that  the 
boilers  purchased  should  be  delivered  on  the  plantation  of  defendant, 
Legasse.  The  accei)t4ince  of  the  boiler  by  Mr.  Legarre  was  a  suspensive 
condition,  stix>ulated  for  in  the  cbntract  "  under  which  it  could  not  be 
executed  before  delivery  of  the  things  sold  in  Louisiana.^^ 

The  warranty  resulting  from  a  sale  by  sample  of  the  manufacturer  for 
instance,  against  secret  defects  of  manufacture  and  the  merchant  as  to 
quality,  are  not  of  the  essence  of  a  contract  or  essential  to  it. 

This  warranty  in  fjict  is  implied  in  every  sale,  and  may  be  modified,  ur 
renounced  at  the  will  of  both  parties  without  changing  the  char.vter  of 
the  c<mtract  orde8tn)ying  its  effect.     R.  ('.  (-.  Art.  1764,  sec.  2. 

T^'ere  is  alw)  in  a  sale  by  sanipie  an  implied  condition  that  the  buyer 
sluill  have  a  fair  opportunity  of  comparing  the  bulk  with  the  sample, 
and  a  refusal  to  allow  this,  will  justify  the  buj-er  in  rejecting  the  con- 
tract.    Benj.  Sales- Bennett,  Ed.,  sec.  649. 

This  implied  condition,  unless  expressly  stipulated  and  renounced  ai(  a 
suspensive  condition  preventing  the  executing  of  the  contract  befort* 
delivery,  cannot  prevent  the  execution  of  the  contract  at  the  place  of 
final  acceptance  of  the  proposal  to  buy. 

If  the  sale  \um\  been  in  New  York  by  samples  exhibit'ed  there,  and  thf 
price  paid  and  goods  delivertnl  innnediately  without  opportunity  to  ex- 
amine them  immediately  before  shipment,  the  implied  condition  for  in- 
spection at  New  Orleans  would  still  exist.     If  the  goods  were  not  accord' 


NEW  ORLEANS,  DECEMBER,  1889.  1051 

Stat4)  VH.  DeHchaniiM. 

ing  to  (luality  as  represented,  the  buyer  could  sue  for  a  dissolution  of  the 
sale  or  return  the  goods  to  the  seller. 

This  implied  conditions  in  a  sale  by  sample  is  not  the  view  and  trial 
to  the  satisfaction  of  the  buyer,  contemplated  in  Art.  24(>0,  R.  C.  C, 
which  operates  as  a  suspensive  condition  of  the  sale. 

In  the  insttint  case  there  is  no  difference  between  the  proposal  to 
purchase  forwarded  by  the  agent  and  one  transmitted  through  the  mails 
by  the  buyer.  It  is  not  doubted  that  purchases  by  order  by  the  buyer 
himseJf,  become  contracts  of  the  phice  where  the  order  is  tilled.  The 
agents'  authtn-ity  here  was  limited  and  restricted.  He  could  not  bind 
his  princip:U  and  his  sole  duty  was  to  exhibit  the  samples,  receive  and 
forward  orders  for  goods.  In  this  ciise  the  order  was  filled,  tlie  goods 
delivered  where  the  contract  was  consu mated,  and  the  goods  insured 
by  the  buyer.  The  title  to  the  goods  was  in  the  defendant  the  moment 
the  goods  were  set  aside  and  placed  at  his  risk. 

Thei-e  seems  to  be  no  opposition  to  the  general  privilege  for  clerk's 
hire,  presented  by  A.  Costcnado.  The  judgment  appc^aled  from  is 
therefore  amended  by  rejecting  the  vendore  privilege  on  the  goods  se- 
questered by  the  Metroi>olitAn  Knitting  Company,  Wachumtt's  Shirt 
Company,  George  A.  Plumner,  Noyes,  Smith  &  Co.,  James  Talcott, 
and  in  other  respects  it  be  affirmed,  the  appellee^s  herein  to  pay  costs 
of  appeal. 


No.  10,414. 
Thk  Statk  of  Louisiana  vs.  Etiknnk  Dkschamps. 

A  inotiou  for  n  eoutiniiauie,  miule  for  tlwftmt  time,  by  au  attorney,  lussiguod  to  defeiiil  an  ac-    j^^    ^33 
ciiHecl  in  a  capital  awe,  ought  t«  Ir»  allowed,  wlieu  8up]x)rte<l  l»y  hia  affidavit,  that  ho  has    I  '41  tAKi 
not  liad  Hufficieut  time  to  pivpare  a  suitable  and  valid  defense  which  be  believer  there  is    1 112    335 
in  tlie  case,  leas  than  forty -eight  hours  having  intervened   between   his  appointment  and 
the  calling  of  the  case,  which  involves  questions  of  fact  and  law,   which  require  nuich 
study  and  research. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Marr,  J. 


Walter  If.  A*o(/<'r/i, Attorney  General,  for  the  Stjite,  Appi»llee. 


Jame^  If,  Dowlhuj  and  MoMahon  d*  Pratt  for  Di'fendant  and  Appel- 
lant. 
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The  opinion  of  the  Court  was  delivered  by 

Hekmi'dez,  C.  J.  The  defendant  was  prosecuted  for  niui-der,  trini, 
convicted  and  Hentenced  to  death. 

On  appeal,  lie  con)X)lains  tliat  the  District  Judge  erred  : 

1.  In  refusing  a  continuance. 

2.  In  liearing  an  incompetent  witness. 

3.  In  iiduiitting  certiiin  testimony.  • 

4.  In  giving  an  improper  charge. 

The  record  contains  three  bills  and  a  motion  for  a  new  trial  to  the  re- 
fusal of  wliich,  a  bill  Wiis  taken. 

The  following  is  an  extract  from  the  statement  of  the  trial  Judj^e, 
contained  in  the  bill  taken  to  his  refusal  to  grant  a  continuance. 

*M)n  the  29th  April,  when  the  accused  was  brought  to  the  Bjir  for 
trial,  he  informed  the  Court  that  he  had  no  counsel  and  asked  the  Court 
t4)  appoint  counsel  for  him,  such  aa  the  Court  might  select. 

'*  After  positive  refusal  by  some  half  a  dozen  meml^ers  of  the  Har 
t\w  appointment  was  made  and  the  case  was  continued  to  1st  May."^ 

On  that  day,  tlie  counsel  thus  appointed  made  affidavit,  stating  '*  tliat 
Ire  is  entitled  to  an  indulgence  from  the  Honorable  Court,  of  a  reason- 
able time  in  which  to'  prepare  a  suitable  and  valid  defence,  which  coun- 
sel believes  there  is  in  this  case  ;  that  he  has  not  had  sufficient  time  to 
do  so,  as  less  than  forty -eight  hours  have  intervened  since  his  assign- 
ment as  counsel  and  the  calling  of  the  accused  to  the  Bar  of'  the  Court 
for  trial ;  that  he  has  l>een  altogether  unable  to  prepare  the  case,  in- 
volving, as  it  does,  the  life  of  a  human  being,  embracing  point*  of  law 
and  fact,  requiring  miuh  study  and  research,  which  he  has  been  imable 
to  devote  to  it." 

Wlien  the  case  was  called,  counsel  moved  for  a  continuance,  based  on 
the  affidavit  made  by  him,  which  was  refused  by  the  Court. 

For  so  doing,  the  trial  judge  states  in  the  bill  taken  to  his  ruling : 

**The  time  allowed,  I  considered  sufficient  to  enable  counsel  to  ascer- 
tain what  defence,  if  any  there  was,  and  to  obtain  fi-om  the  accused  the 
names  of  witnesses  by  whom  any  exculpatory  facts,  or  matters  of  dt- 
fence  could  be  proved,  and  such  infornmtion  might  have  been  grouud 
for  affidavit  and  motion  for  continmmce. 

"The  counsel  for  accused  in  answer  to  inquiry  by  the  C-ourt  said,  lit- 
would  require  about  a  month  to  prepare  suitable  defence. 

*' As  the  Court  will  be  in  vacation  from  1st  June  to  1st  Septend>er, 
this  simply  meant  a  continuance  for  four  months. 

"  The  accused  never  in  any  way  intimat*»d  to  the  Court  that  be 
had  any  defence. 
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'*  He  never  mentioued  any  fact  which  he  expected,  or  deaired  to 
prove  ',  nor  did  he  ever  ask  for  delay  to  procure  testimony,  or  to  have 
witnesses  in  his  behalf,  siininioned. 

"  I  considered  the  affidavit  insufficient,  in  that,  it  does  not  indicate 
any  line  of  defence.  It  does  not  mention  any  fact  to  be  proven,  nor 
does  it  ask  for  delay,  to  liave  witnesses  summoned  on  behalf  of  the  ac- 
cursed. On  such  showing,  I  did  not  consider  that  I  would  be  justified  in 
granting  a  continuance." 

Tlie  question  here  presented  is :  Whether,  under  the  showing  nuvde 
bj'  the  counsel  appointed  to  the  accused,  by  the  Court,  a  continuance 
ought  or  ought  not  to  have  been  granted. 

W^hen  arraigned,  the  accused  pleaded  not  f/uilty  and,  when  called  upon 
to  stand  his  trial  on  the  2$)th  of  April,  he  announced  that  he  had  no 
counsel  and  asked  that  one  be  appointed  to  him.  The  ('ourt  at  once 
assigned  counsel  and  continued  the  case  to  the  day  after  the  next.  May 
1st. 

There  is  nothing  to  show  when  the  counsel  appointed,  was  informed 
or  notified  of  his  assignment  and  when  he  accepted  the  same,  excex)t 
his  appearance  on  the  day  fixed  for  the  trial,  when  he  made  the  affidavit 
and  motion  for  a  continuance. 

Supposing,  however,  that  he  knew  of  the  appointment  and  accex)te(l 
it  at  the  very  moment  that  it  was  nuule,  it  is  evident,  that  a  very  short 
time  intervened  l>etween  that  of  the  appointment  and  that  when  the 
case  was  called  for  trial,  surely  less  than  foity-eight  hours. 

Now,  on  that  day,  1st  May,  the  counsel,  a  sworn  officer  ii  liie  Court, 
in  whom  the  Judge  placcnl  reliance,  to  whom  the  life  of  the  accused  had 
l»een  entrusted,  who  had  no  personal  interest  to  starve,  nothing  to  gain 
by  delaying  a  trial,  makes  affidavit,  that  he  is  entitled  to  the  indulgence 
of  the  Court  for  a  reasonable  time,  in  which  to  prepare  a  suitable  and 
valid  defence,  which  he  Iwlicvcft  there  is  in  the  case ;  that  he  has  not  had 
sufficient  time  to  do  so,  as  less  than  forty-eight  hours  have  intervene<l  ; 
that  he  has  been  alt4)gether  unable  to  prepare  the  case  which  involves 
cjuestions  of  fact  and  law,  which  require  much  study  and  research, 
which  he  has  been  unable  to  devote  to  it. 

The  affidavit  should  have  been  taken  for  true  and,  if  true,  surely  was 
Hiifficient  authority,  under  the  circumstances,  to  grant  a  continuance 
for  a  rea^tonahlc  time. 

No  Court  can  expect  from  counsel,  appoint^'d  by  it,  to  d(>fend  an  ac- 
euMHl  in  a  capital  case,  that  they  should  iissmne  th<»  great  resptmsibility 
ini|N>sed  upon  them,  without  lM»ing  allowed  a  reasonable  time  to  inquire 
into  the  facts  and  the    law, -should  they  require  it,— and   no  Court 
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Hhonld  compel  such  counsel  to  proceed  with  the  defence  of  such  a  caM*. 
under  such  circumstAnces,  when  the  counsel,  under  his  solemn  oath, 
df^olares  that  he  Mieres  there  is  a  defence  to  he  made ;  but  that  he  has 
not  had  sufficient  time  to  prei)are  it,  when  the  time  intervening  l)etween 
the  time  of  appointment  and  tliat  of  tlie  trial  is  less  thaa  ibrtj-eiglit 
hours. 

We  have  been  shown  no  precedent  and  we  know  of  none,  in  which  a 
continuance  for  a  reasonable  time,  ma<le  for  the  first  time  in  a  capital 
case,  under  such  circumstances,  has  not  been  granted 

In  State  vs.  Ferris,  16  Ann.  425,  wliich  was  a  murder  case,  the  thi'ii 
('ourt  said  in  reference  to  accused  in  criminal  cases  : 

"  The  law  securing  to  them  the  assistance  of  counsel  did  not  intend 
to  extend  a  barren  right,  for  of  what  avail  would  lie  the  principle  of 
counsel "        •        •        ♦  if,  on  the  spur  of  the  moment,  witliont 

an  opportunity  of  studying  the  case,  the  former  sliould  be  compelled  to 
enter  upon  an  investigation  of  the  cause. 

In  the  case  of  State  vs.  Horn,  34  Ann.  100,  which  was  a  penitentiary 
case  only,  counsel  appointed  to  the  accused  having  made  affidarit  that 
he  had  not  time  to  prepare  a  defence  and  having  retired  on  the  over- 
ruling of  his  motion,  and  the  accused  having  made  affidxivit  for  the  al- 
lowance of  time  to  prepare,  and  the  Court  having  refused  a  continuance, 
this  Court  considered  the  showing  sufficient,  quashed  the  verdict  and 
i*emanded  the  case. 

In  State  vs.  Boyd,  37  Ann.  781,  which  was  ti  capital  case,  the  Court 
had  appointed  two  members  of  the  Bar  to  defend  the  accused,  allowing 
them  three  hours  for  preparation.  At  the  explication  of  that  time  they 
made  affidavit  and  a  motion  for  further  delay,  as  they  had  not  had 
sufficient  time  to  prepare  the  defence. 

Tliis  Court  there  lield  that,  in  a  capital  case,  under  sucli  a  showing, 
the  trial  judge  ought  to  have  allowed  time  and  that  the  ruling  was 
erroneous. 

In  State  vs.  Simpson,  38  Ann.  24,  which  involved  a  penitentiary 
offense  only,  the  Court  said,  that  tlie  riglit  to  be  lieard  by  counsel,  gaar- 
anteed  by  the  Constitution  to  tlie  accused,  was  not  an  empty  formalitv, 
but  an  inestimable  privilege  and  that  counsel  should  Im?  allowed  reason- 
able time  to  prepare  the  defence.     It  ruled  accordingly. 

In  StAte  vs.  Brooks,  ^  Ann.  241,  in  which  the  penalty  wai%  no  more 
than. hard  labor,  this  Court,  on  an  affidavit  of  the  accused,  fort-ilied  by 
that  of  his  counsel,  asking  for  time  to  prepare,  reiterated  the  language, 
with  approbation,  found  in  tlie  Kith  Ann.  p.  424. 
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In  all  these  prosecutionB,  the  verdicts  were  quashed  and  the  cases 
remanded. 

The  ralings  in  State  vs.  Wilson,  33  Ann.  261  j  Stote  vs.  Doyle, »% 
Ann.  91 ;  in  State  vs.  Johnson,  36  Ann.  852 ;  have  no  real  bearings  upon 
the  question  under  consideration,  as  the  facts  are  materially  dissimilar. 

In  tlie  Wilson  case  the  affidavit  was  not  made  by  the  appointed  attor- 
ney. It  did  not  state  that  there  was  a  valid  defence,  that  the  case  in- 
volved questions  of  fact  and  law  which  required  much  study  and  re-  ^ 
search  and  that  counsel  needed  a  reasonable  time  to  prepare  such  de- 
fence. In  the  instant  case,  the  affidavit  is  made  by  the  assigned  coun- 
sel, who  distinctly  states  these  special  causes  for  a  continuance.  The 
oath  of  tlie  attorney  was  entitled  to  much  weight,  as  he  was  the  best 
judge  of  the  condition  of  the  case  he  was  called  on  to  defend,  of  his 
readiness  to  do  so,  as  the  prosecution  was  for  a  capital  offence  and  the 
application  was  made  for  th^firnt  time,  and  had  not  unnecessary  delay 
for  its  purpose. 

In  the  Boyle  case,  there  was  no  comphiijit.  The  accused  had  not 
asked  for  the  appointment  of  counsel,  had  not  prayed  for  a  continu- 
ance owing  to  the  absence  of  his  counsel,  and  tlie  case  had  proceeded 
i*egularly  without  the  aid  of  counsel. 

In  the  case  of  Johnson,  the  accused  had  asked  a  continuance  on  lut- 
count  of  the  absence  of  his  counsel,  which  the  Court  declined,  assign- 
ing counsel  to  him,  who  did  not  make  affidavit  that  he  had  not  had 
and  required  time  to  prepare,  and  who  invoked  every  technical  de- 
fence which  legal  ingenuity  could  suggest. 

In  the  instant  case,  the  counsel  appointed  to  defend  the  accused, 
made  affidttmt  and  asked  time  to  prepare,  under  circumstances  and 
in  a  form  which  entitled  him  and  the  accused  to  a  reasonable  delay 
and  charged  injury  to  the  accused  in  the  motion  for  a  new  trial. 

The  reasons  assigned  by  the  district  judge  in  justification  of  his  re- 
fusal are  lengthy.  In  a  portion  of  his  statement,  found  in  the  bill  of  ex- 
ceptions and  which  we  have  not  deemed  necessary  to  transcribe,  he  says 
substantially,  that  several  counsel  appointed  by  him  had  eitlier  declined 
to  act,  or  had  not  been  accepted ;  that  others,  chosen  by  the  accused, 
had  refused  to  represent  him. 

All  this  may  be  true,  but  how  does  it  militate  against  the  motion  for  a 
continuance  made  by  the  attorney  appointed  by  the  court  and  accepted 
by  the  accused  ? 

The  reasons  given  by  the  trial  judge  declining  the  continuance,  may 
be  condensed  lis  being : 
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1.  The  accuHed  refused  to  accept  counsel  appointed  to  liini  by  tlie 
court. 

2.  Tlie  time  which  ha<l  intervened  between  the  last  appointment  of 
counsel  and  that  of  the  motion  for  a  continuance,  was  sufficient  to  an- 
certain  the  defense,  //  anif,  and  to  summon  witnesses. 

3.  The  accused  never  intimated  that  he  had  any  defense,  never  men- 
tioned any  fact  which  he  expected  or  desired  to  prove,  never  sisked  dflay 
to  procure  testimony,  or  to  summon  witnesses. 

4.  The  affidavit  does  not  indicate  any  line  of  defense,  mentions  no 
fact  to  l>e  proved,  .asks  no  time  to  have  witness<»ft  summoned. 

5.  The  time  iisked  was  one  month.  Allowing  that  time  would  have 
l>C4'n  allowing /o?H*  months. 

I. 

The  law  provides,  R.  S.  992,  "  that  every  person  shall  be  allowetl  to 
make  his  full  defense  by  counsel  learned  in  the  law,  and  the  court  he- 
fore  whom  he  shall  be  tried,  shall  immediat<^ly,  upon  liis  request,  asftij^n 
to  liim  such  counsel  as  he  shall  desire.  " 

Under  this  provision,  the  accused  was  not  bound  to  accept  any  coun- 
sel appointed  to  him.  He  had  a  right  to  refuse  counsel  assigned  whom 
he  thouglit  he  should  not  acc<»pt,  and  lie  was  under  no  obligation  to  ad- 
duce reascms  to  justify  his  conduct.  The  law  makes  it  the  duty  of  tlie 
court  **  to  assign  him  such  counsel  as  he  may  request. " 

II. 

How  would  the  trial  judge  know  that  forty-eight  hours  or  less  wen* 
sufficient,  liow  could  he  know  that  more  than  forty-eight  hours  was  not 
necessary  to  enable  counsel  to  prepare  a  defense  in  a  case,  of  the  natuiie 
of  which  he  could  officially  then  have  had  no  knowledge  ? 

He  is  not  presunuul  to  know,  before  trial,  the  facts  upon  which  a  pro- 
secution rest«  or  a  defense  is  based. 

Whatever  knowledge  or  information  he  may  have  wquire^I  on  tlie  sub- 
ject, it  is  his  duty  officially  to  ignore  and  such  knowledge  must  neces- 
sarily before  the  trial  be  imperfect,  as  it  is  only  after  trial  that  the  factJ* 
may  be  considered  as  developed. 

How  could  he  know  what  points  of  law  could  l>e  raised,  either  by  the 
prosecution  or  by  tlie  accused,  and  what  degree  or  extent  of  resean-li 
and  study  was  necessary  for  a  proper  vindication  of  the  constitutional 
rights  of  the  accused  ? 

From  an  expression  which  has  esca])ed  the  trial  judge,  it  would  seem 
that  he  momentarily  lost  sight  of  the  presumption  of  innocence  in  favor 
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of  an  accascd,  before  tria],  for  lie  saya,  tliat  tlio  time  allowed  was  sutli- 
cient  to  enable  the  coausel  to  ascert-ain  what  defense,  if  anij,  there  was. 
•  An  accused  who  has  pleaded  not  guilty  has  always  a  defense  to  make 
and  rights  to  vindicate,  not  only  to  repel  the  charges  against  him,  but 
also,  however  guilty  he  may  be  in  fact,  to  have  himself  tried  in  the  man- 
ner and  form  prescribed  and  required  by  law,  particularly  in  capital 
cases. 

Of  coui'se,  if  the  accused  could  be  presumed  conclusively  to  be  guilty 
and  was  so,  he  could  not  have  established  his  innocence,  and  the  as- 
signed attorney  would  not  have  needed  and  could  not  have  required  any 
time  to  prepare  the  defense,  but  on  the  contrary,  if  the  accused  was  to 
be  presumed  innocent  he  could  have  urged  a  defense  and  surely  in  a  pro- 
secution of  such  gravity, — less  than  forty-eight  hours  would  have  been 
too  short  a  delay  for  the  newly  appointed  counsel  to  ascertain  the  fticts 
and  prepare  the  law,  the  more  so  if  such  counsel  be  an  utter  stranger  to 
the  accused,  whose  language  he  did  not  sjieak,  and  had  been  recently 
admitted  to  the  bar,  and  therefore  was  not  experienced  in  the  defense  of 
capital  cases. 

It  is  worthy  of  notice  that  in  the  motion  for  a  new  trial,  the  appointed 
attorney  reiterated  that  he  had  not  had  time  to  prepare,  that  he  had  had 
no  opportunity  of  properly  conferring  with  the  accused,  not  even  un- 
derstanding his  language,  that  improper  evidence  had  been  admitted, 
that  an  important  erroneous  charge  had  been  given  by  the  court  oper- 
ating to  the  prejudice  and  injury  of  the  accused. 

It  is  palpable  from  all  the  circumstances  of  the  case,  that  the  com- 
plaint of  the  assigned  counsel  that  he  has  not  had  and  needed  further 
time  to  prepare,  is  well  founded  and  that  his  motion  for  delay  made  for 
the  first  time  ought  to  have  been  favorably  considered. 

III. 

It  was  not  necessary  that  the  accujsed  should  intimate  his  defense  or 
mention  his  witnesses  to  the  judge  or  to  any  one  else.  It  is  a  possibility 
that  he  may  have  had  a  defense  which  he  intended  to  set  up  suddenly, 
to  the  surprise  and  defeat  of  the  prosecution,  or  that  his  witnesses,  if  any 
be  had,  would  be  present  in  court  without  being  summoned,  and  that  he 
would  have  had  something  to  make,  by  such  a  course. 

He  is  entitled  for  his  defense  to  all  the  means  which  the  law  does  not 
forbid,  or  which  it  allows  him,  and  no  one  has  a  right  to  inquire  into  them 
unless  when  he  intends  to  procure  wanting  evidence  or  testimony  which 
he  had  secured  and  of  which  circumstances  would  deprive  him  other- 
wise. 
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IV. 

Neither  the  counsel,  nor  the  accused,  was  bound  to  divulge  a  line  of 
defense.  Surely,  the  counsel,  if  so  bound,  could  not  have  done  so,  with- 
out having  had  sufficient  time  to  inquire  and  without  having  ascertained 

the  same. 

V. 

It  does  not  follow  that,  because  counsel  asked  oiw  mouth  to  prepare 
the  defense,  that  the  court  was  bound  to  allow  that  time  and  still  lesf; 
four  months. 

The  court  might  have  allowed  less  than  one  month,  or  might  have  al- 
lowed more  if  necessary.  The  happening  of  the  coming  vacation  terra 
to  which  allusion  is  made  would  not  have  closed  the  division  of  the  court 
l)efore  which  the  accused  had  been  for  trial.  The  act  of  1880  (Xo.  98, 
sec.  7)  does  not  force  an  adjournment.  It  leaves  it  discretionary  with 
the  judges  of  the  Criminal  District  Court  for  the  Parish  of  Orleans  to 
arrange  between  themselves,  so  as  to  suit  their  convenience;  but  in  so 
doing,  the  law  expects  that  the  judges  shall  keep  in  view,  due  regard  to 
a  proper  and  speedy  administration  of  criminal  justice. 

We,  therefore,  conclude  that,  as  the  trial  judge  has  not  exercised  a  just 
legal  discretion  in  declining  to  allow  further  time,  and  as  the  accused  was 
thus  unduly  denied  an  important  privilege,  a  great  right  and  the  full  jus- 
tice, to  which  he  was  entitled,  the  bill  of  exception  was  well  taken  and 
the  complaint  on  appeal  is  well  found. 

This  view  of  the  case  dispenses  us  from  the  necessity  of  considering 
the  other  points,  or  matters  to  which  our  attention  has  been  cidled  by 
the  assigned  counsel. 

In  ruling  as  we  have  done,  far  has  been  from  our  mind,  anj-  intention, 
in  the  least  to  reflect  on  the  character  and  motives  of  the  trial  judge, 
which  are  above  all  suspicion,  as  we  hold  him  in  great  respect.  We  only 
rule  that,  in  an  extreme  desire  to  vindicate  the  public  law,  he  has  erred 
in  not  sufficiently  safeguarding  the  rights  of  the  accused. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  of  the  jury  be 
quashed,  that  the  judgment  and  sentence  thereon  be  annulled  and  re- 
versed, and  that  this  cause  be  remanded  to  tlie  lower  court  for  further 
proceedings  according  to  law. 


DlJ?SENTIN(i    OriNION. 

McEnery,  J.  The  defendant  was  indicted  on  February  18,  1889. 
On  the  23d  February,  tlie  court  appointed  Charles  J.  Theard  to  defend 
the  accused.     The  accused  had  made  an  application  for  the  appointment 
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of  an  attorney.  Mr.  Tlieard  declined  the  appointment.  The  accused 
was  then  on  the  2.3d  February  arraigned,  and  remanded  to  await  farther 
proceedings.  On  the  27tli  February  an  able  and  experienced  lawyer  iu 
criminal  trials  was  appointed  by  the  court  to  represent  the  accused.  He 
declined  the  services  of  the  attorney  without  assigning  any  reasons 
therefor. 

On  the  27th  February  the  following  appears  upon  the  minutes  of  the 
court : 

"  The  court  having  appointed  Charles  J.  Tlieard,  Esq.,  as  counsel  to 
represent  the  accused  and  the  appointment  having  been  declined  the 
court  has  this  day  appointed  H.  C.  Castellanos,.  Esq.,  to  represent  the 
said  accused.  The  appointment  being  accepted  in  person  by  the  ap- 
pointed.'' 

On  the  18th  day  of  April  the  defendant  was  ordered  to  appear  for 
trial  on  the  29th  day  of  Ai>ril.  On  the  20th  of  April  this  notice  was 
served  on  the  defendant. 

On  the  29th  of  April  the  accused  again  made  application  to  the  court 
for  the  appointment  of  counsel,  and  the  court  appointed  James.  H.  Dow- 
ling,  Es*!.  The  case  was  continued  on  his  motion  until  Wednesday, 
May  1st  1889. 

On  May  the  first,  the  attorney,  James  H.  Dowling,  filed  a  motion  for 
a  continuance.  The  cause  assigned  in  the  affidavit  and  motion  for  a 
continuance  is  as  follows  :  "  That  he  is  entitled  to  an  indulgence  from 
this  Honorable  Court  of  a  reasonable  time  in  which  to  prepare  a  suit- 
able and  valid  defence,  which  counsel  believes  there  is  in  this  case,  that 
he  has  not  had  sufficient  time  to  do  so,  or  less  than  forty-eight  hours 
have  intervened  since  his  assignment  as  counsel  and  the  calling  of  tlie 
accused  to  the  bar  of  the  court  for  trial,  that  he  has  been  altogether  un- 
able to  prepare  the  case,  involving  as  it  does  the  life  of  a  human  being 
embracing  points  of  law  and  fact  requiring  much  study  and  research, 
which  he  has  been  unable  to  devote  to  it." 

This  motion  was  addressed  to  the  sound  discretion  of  the  court,  which 
should  not  be  interfered  wjth,  unless  there  has  been  an  improper  and 
unjust  abuse  of  such  discretion  in  his  rulings.  Wliarton  Criminal  Law 
3037 ;  33  Ann.  262  j  :16  Ann.  853 ;  37  Ann.  128  j  39  Ann.  673. 

The  learned  District  Judge  in  giving  his  reasons  for  denying  the  con- 
tinuance says: 

"  On  the  23d  February,  1889,  Etieune  Deschamps  was  brought  into 
court  and  was  arraigned  and  pleaded  not  guilty.  On  the  same  day  at 
liis  request  and  upon  his  affidavit  of  want  of  means  to  employ  counsel 
the  court  appointed  a  member  of  the  bar  in  every  way  competent,  and 
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he,  under  date  26tlL  February,  1889,  informed  the  couii;  that  he  deelined 
tlie  appointment.  Therefore,  I,  tlie  judge,  put  myself  into  coniniunica- 
tion  successively  with  quite  a  number  of  the  members  of  the  bar,  all 
of  whom  declined  to  accept  the  appointment. 

"  In  the  meantime  I  was  informed,  and  it  was  generally  understood, 
that  the  accused  was  in  communication  with  a  distinguished  member  of 
the  bar  who  would  probably  be  employed  by  the  accused.  On  the  18th 
April  the  gentleman  stated  to  the  District  Attorney,  who  immediately 
informed  me,  that  he  would  not  undertake  the  case.  Therefore  on  tlie 
same  day  I  ordered  that  a  copy  of  the  indictment  and  of  the  jury  list 
and  notice  that  the  trial  was  fixed  for  Monday,  the  29th  of  April.  I  ob- 
tained the  consent  ot  one  of  the  oldest  members  of  the  bar,  a  lawyer  of 
large  experience  and  of  great  ability  in  criminal  cases,  to  undertake  the 
defence,  and  notice  of  trial  issued  on  the  2()th  April  was  served  on  him 
the  22d  April.  The  accused  refused  to  accept  the  services  of  this  gen- 
tleman and  thereupon  I  had  the  accused  brought  into  court,  the  gentle- 
man who  had  consented  to  defend  him  being  also  present  in  the  court 
room.  The  accused  there  in  open  court  refused  to  accept  the  services 
of  this  gentleman  and  requested  the  court  to  appoint  another  selected 
by  himself,  whose  name  he  gave.  This  gentleman,  a  prominent  mem- 
ber of  the  bar,  was  sent  for  and  he  asked  for  time  to  visit  the  accused 
and  determine  whether  or  not  he  would  accept  the  appointment.  On 
the  23d  April  he  declined  to  tiike  the  case,  and  Wednesday,  24tli  April, 
I  sent  the  chief  deputy  sheriff  to  tell  the  accused  if  he  would  furnish 
the  names  of  witnesses  I  would  see  that  they  were  brought  into  court 
on  the  trial.  The  answer  returned  to  me  was  that  he  had  no  witnesses 
and  it  was  reported  in  court  on  the  day  of  trial  that  he  had  no  witnes- 
ses. 

"On  the  29th  April  when  the  accused  was  brought  to  the  bar  for  trial, 
he  informed  the  court  that  he  ha<l  no  counsel  and  asked  the  court  to  ap- 
point counsel  for  him,  such  as  the  court  might  select.  After  positive  re- 
fusal by  some  half  dozeu  members  of  the  bar,  the  appointment  was 
made  and  the  case  continued  to  1st  May.  The  time  I  allowed  I  eon- 
sidered  sufficient  to  enable  the  counsel  to  ascertain  what  defence^  if  any, 
there  was  and  to  obtain  from  the  accused  the  names  of  witnesses  by 
whom  any  exculpating  facts  or  matters  of  defence  could  be  proved }  and 
such  information  might  have  been  grounds  for  continuance. 

'*  The  counsel  for  accused  in  answer  to  inquiry  by  the  court  said  he 
would  require  about  a  mouth  to  prepare  suitable  defence.  As  the  court 
will  be  in  vacation  from  1st  June  to  Ist  September,  this  simply  meant  a 
continuance  for  four  mouths. 
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"  The  accused  never  in  any  way  indicated  to  the  court  that  he  had  any 
defence.  He  never  mentioned  any  fact  whicli  he  expected  or  desired  to 
prove,  nor  did  he  ever  ask  for  delay  to  procure  testimony  or  to  have 
witnesses  in  his  behalf  summoned.  I  consider  the  affidavit  insufficient 
in  tliat  it  does  not  indicate  any  line  of  defence.  It  does  not  mention 
any  fact  to  be  proven,  nor  does  it  ask  for  delay  to  have  witnesses  sum- 
moned in  behalf  of  the  accused.  On  such  showing  I  did  not  consider 
that  I  would  be  justified  in  granting  a  continuance." 

As  a  general  rule  error  does  not  lie  to  the  action  of  the  court  on  a 
motion  for  a  continuance,  which  is  in  the  discretion  of  the  court,  though 
when  a  bill  of  exception  is  taken,  tlie  decision  in  a  bcrong  case  may  be 
reviewed.     Wharton  Criminal  Law  $  3037. 

This  court  has  guarded  this  discretion  in  such  matters,  and  its  ex- 
pressions on  the  subject  have  been  emphatic.  Thus,  in  one  case  we 
said ;  "  The  legal  discretion  of  the  trial  judge  iu  a  criminal  case,  in 
matters  of  continuance  will  not  be  interfered  with,  unless  the  ruling 
complained  of  is  glaringly  erroneous  and  manifestly  unjust."  State  vs. 
Johnson,  36  Ann.  853. 

In  the  case  of  State  vs.  Clark,  37  Ann.  128,  we  said :  "  Continuances 
are  peculiarly  within  the  legal  discretion  of  the  trial  judge  in  criminal 
cases.  Refusals  to  grant  them  will  not  be  interfered  with,  unless  in 
cases  of  flagrant  error  or  gross  abuse  of  power."  State  vs.  Clark,  37 
Ann.  128. 

In  a  case  similar  to  the  one  at  bar  the  fa<tts  are  stated  iu  the  opinion 
as  follows : 

**  An  attorney  was  appointed  on  the  14th  to  defend  him  and  the  case 
was  fixed  for  the  16th  following.  On  that  day  a  motion  was  filed  for  a 
continuance  on  the  grounds  stated,  viz. :  that  the  counsel  appointed  by 
the  court  had  not  sufficient  time  to  prepare  his  defence,  supported  by 
affidavit,  but  it  was  overruled.  It  stjited  no  special  cause  for  delay. 
The  attorney  does  not  appear  to  have  been  shocked  at  the  ruling.  He 
did  not  resign  his  trust,  but  proceeded  with  the  trial  of  the  case  and 
gave  the  accused  his  able  and  generous  assistance.  After  a  verdict  of 
guilty  a  motion  was  made  for  a  new  trial,  but  no  attempt  appears 
to  have  been  made  to  show  that  by  the  refusal  of  the  judge  to  con- 
tinue the  ciise  the  prisoner  had  sustained  any  injury,  and  that  the 
judge  should  have  granted  the  postponement  of  the  case.  The  motion 
charged  besides  that  the  verdict  was  contrary  to  law   and  evidence." 

This  case  is  similar  in  every  respect  to  the  instant  case,  the  only 
difference  being  in  those  features  of  the  latter  which  are  less  favor- 
able to  the  defendant. 
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state  V8.  DeM'hanips. 

In  thiH  v'Aiui  we  said :  '^  It  is  left  to  the  sound  discretion  of  a  dis- 
trict judge  iu  such  cases  to  determine  what  time  should  be  allowed 
counsel  appointed  b^-  him  to  represent  the  accused  in  order  to  pre- 
pare his  defence,  16  Ann.  425.  And  also  to  pass  upon  application  for  a 
continuance  on  the  day  of  trial,  23  Ann.  569,  as  well  as  upon  motion  for 
a  new  trial.  Unless  it  be  shown  that  some  special  and  sufficient  reason 
was  assigned  and  made  good  in  support  of  ai>  application  for  a  contin- 
uance, and  that  the  district  judge  acted  arbitrarily,  and  was  guilty  of  a 
denial  of  justice,  his  rulings  in  two  instances,  the  one  offering  the  other 
at  difterent  stages,  particularly  when  the  last  was  made  on  a  motion 
after  a  verdict,  will  not  be  reversed  on  appeal."  State  vs.  Wilson,  33 
Ann.  262. 

In  the  case  of  the  State  vs.  Berrj'  Johnson,  36  Ann.,  p.  853,  *^  it  appears 
where  he  (accused)  was  arraigned,  one  week  previous  to  his  trial  the 
court  offered  to  assign  counsel  for  his  defense.  The  offer  was  declined 
for  the  reason  that  he  had  secured  counsel  of  his  own.  On  the  day  of 
trial  he  informed  the  court  that  his  counsel  had  abandoned  him,  and  he 
therefore  prayed  for  a  continuance  on  that  ground.  Whereupon  the 
court  having  assigned  him  counsel  who  now  represents  him,  refused  the 
continuance,  but  allowed  two  hours'  delay  to  the  attorney  thus  ap- 
pointed. " 

In  this  case  the  court  said:  ** Our  jurisprudence  has  finaly  settled 
the  rule  that  this  court  will  not  interfere  with  the  legal  disci-etion  of  the 
trial  judge  unless  gross  injustice  has  been  done  to  the  accused.  The  de- 
fendant chose  to  rely  on  his  own  selection  of  counsel  and  otlier  than  to 
accept  the  guidance  of  the  court,  and  he  must  abide  the  consequeuces. " 

In  the  instant  case  the  accused  had  ample  time  to  prepare  for  bis  de- 
fense, to  ponsult  with  counsel  and  communicate  to  him  his  defense,  had 
he  accepted  the  services  of  the  able  and  experienced  attorney  appointed 
to  represent  him  by  the  court.  No  reason  is  assigned  tor  declining  tlie 
services  of  this  attorney.  While  the  Constitution  of  the  State  guarantees 
to  every  accused  party  the  right  to  be  heard  by  counsel,  and  in  further- 
ance of  the  provision  the  statute  law  directs  the  judge  to  appoint  coun- 
sel learned  in  the  law  to  represent  hiiu  when  he  is  unable  to  employ  one, 
there  is  no  law  absolutely  requiring  him  t-o  be  heard  by  counsel.  It  is 
his  privilege  to  go  to  trial  without  an  attorney,  and  to  decline  to  accept 
the  services  of  counsel  tendered  him,  and  he  must  abide  the  conse- 
quences of  sucli  refusal.  The  District  Judge,  it  seems,  in  this  case  ex- 
hausted all  the  resources  he  possessed  in  the  interests  of  the  accused. 
Nothing  else,  iu  the  administration  of  justice  and  a  sense  of  duty  to  so- 
ciety and  the  State  could  have  been  done. 


NEW  ORLEANS,  DECEMBEU,  1889.  1063 

State  TB.  BettehampB. 

After  having  declined  tlie  services  of  counsel  appointed  by  the  court, 
he  was  notified  of  the  day  fixed  for  liis  trial,  and  was  requested  by  the 
judge  to  furnish  the  names  of  witnesses  whom  lie  desired  to  have  sum- 
moned on  his  behalf.  He  replied  he  had  none.  On  the  29th  of  April  an 
attorney  was  appointed  by  the  court  at  the  request  of  the  accused,  and 
on  his  motion  tlie  case  was  continued  until  the  Ist  of  May,  when  he 
asked  for  a  furtlier  continuance  for  the  reasons  alleged  in  the  motion.  In 
tills  motion  it  is  not  even  suggested  that  the  accused  had  any  defense,  or 
that  he  had  any  witnesses  to  summon.  The  only  reason  is  that  the  at- 
torney desired  time  to  prepare  a  defence  for  his  client.  On  the  trial, 
after  the  State  had  concluded  her  evidence,  the  accused  retired  with  his 
attorney  for  consultation,  and  announced  on  the  return  to  the  courtroom 
that  the  accused  had  no  testimony  to  offer. 

That  this  is  a  capital  case  can  make  no  difiei-ence  In  the  rulings  of  the 
court  to  distinguish  it  from  cases  of  a  lower  grade  in  the  list  of  crimes. 
There  is  no  law  requiring  the  trial  judge  to  view  with  more  favor  appli- 
cation for  continuance  in  capital  caHCS  than  those  made  for  offenses 
punishable  at  hard  labor. 

Under  the  facts  in  this  ca«e  the  action  of  the  trial  judge  in  refusing  a 
continuance  does  not  seem  to  have  been  "glaringly  erroneous;  mani- 
festly unjust;"  "a  flagrant  error  or  gross  abuse  of  powers. "  On  the 
ront-^ary,  the  district  judge  was  anxious  and  solicitous  in  the  defense 
of  the  accused,  and  was  zealous  in  his  efforts  to  secure  for  him  the  services 
of  learned  and  experienced  counsel. 

For  these  reasons,  I  respectfully  dissent  from  the  opinion  of  the  ma- 
jority of  the  eourt. 

Fenner,  J.,  concurs  in  this  opinion. 


On  Application  kok  Uehearino. 

Watkins,  J.  This  application  is  made  on  the  i)art  of  the  Attorney 
General,  and  the  gravamen  of  his  complaint  is  contained  in  the  two  fol- 
lowing extracts  we  have  selected  from  his  brief,  viz. : 

1.  "  It  will  be  very  difficult  in  the  execution  of  criminal  justice,  to 
meet  the  many  devices  and  att<5inpt4jat  delay — if  the  facts  of  the  present 
case  justify  the  ruling  just  i)ronounced.  If  only  forty-eight  hours  had 
been  granted  counsel  for  the  accused  and  a  longer  time  refused,  some 
nile  of  conduct  as  controlling  the  trial  judge's  discretion  might  be 
adopted,  and  if  the  opinion  of  the  court  was  unanimous  as  to  facts,  a 
rule  of  practice  might  be  held  adopted." 
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2.  "  If  tlie  facts  of  this  case  could  have  been  considered  by  the  whole 
court  as  lixing  the  time  and  seasonableuess  of  the  application  and  ap- 
pointment of  counsel,  the  matter  could  have  rested,  but  I  re8X>ectfiailj 
submit,  that  as  the  opinions  now  stand,  there  is  so  much  of  divergence 
and  conflict,  that  I  pray  the  court  to  reconsider.^ 

Int-ervening  between  these  paragraphs  the  Attorney  General  is  pleased 
to  indulge  in  some  animadversions  upon  the  disparity  existing  betiveeu 
the  statement  of  fact  contained  in  the  opinion  of  the  court,  and  the 
statement  of  dissenting  justices,  in  respect  to  the  date  of  the  appoint- 
ment of  counsel  by  tlie  trial  judge,  to  represent  the  accused,  and  he 
concludes  them  by  saying  : 

"  It  will  be  impossible  to  establish  any  rule,  in  this  regard,  if  we  are 
to  follow  this  case,  and  its  facts,  as  a  precedent." 

In  purport,  the  Attorney  General  has  tendered  the  proposition  for  our 
consideration,  that  the  opinion  of  this  court  does  not  establish  '^  a  rule 
of  practice,"  because  the  court  is  not  "  unanimous  as  to  facts,"  and  be- 
cause "  as  the  opinions  now  stand,  there  is  so  much  divergence  and  con- 
flict," we  ought  to  reconsider  the  case.  (The  word  "  opinions  "  was 
italicised  by  us.) 

There  seems  to  be  a  notion  prevalent  that  expressions  of  opinion  by 
a  m^ority  of  the  court,  constitute,  in  some  sort,  a  decree  in  resi>ect  to 
the  facts  of  a  case,  that  carry  w^ith  them  the  force  of  authority.  For  the 
information  of  those  who  entertain  such  a  notion,  it  is  sufiicient  to  say 
that,  however  much  consideration  may  be  due  to  the  views  of  dissent- 
ing justices,  the  opinion  of  the  court,  as  expressed  by  the  m^ority,  oniy, 
is  authoritative  in  the  enunciation  of  fiicts,  as  well  as  of  legal  princi- 
ples, in  any  given  ca«e.  Such  is  the  X)lain  and  emphatic  meaning  of 
that  provision  of  the  Constitution,  which  says,  "  no  judgment  shall  be 
rendered  by  the  Supreme  Court,  without  the  concurrence  of  three 
judges." 

There  cannot  be,  in  the  very  nature  of  things,  two  opinions  of  this 
court,  unless  they  concur. 

The  substance  of  the  motion  for  a  rehearing  is,  that,  because  of  tlie 
disagreement  in  reference  to  certain  facts,  the  opinion,  as  it  stands,  is 
not  a  safe  guide  for  the  law  ofiicers  of  the  State,  **  in  the  execution  of 
criminal  justice." 

The  views  entertained  and  expressed  by  our  predecessors,  on  an  ap- 
plication for  a  rehearing  in  Folkes  vs.  Howis,  11  Ann.  448,  strike  us  as 
being  so  peculiarly  applicable,  that  we  quote  from  them  in  extenso,  as  a 
fitting  answer  to  the  one  on  hand. 
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Said  Merrick,  Chief  Justice,  us  the  org«aii  of  the  court : 

"  We  find  in  the  application  for  a  rehearing  in  tljis  case  the  following 
passage :  •  •  •  We  respectfully  refer  the  majority  of  the  court  to 
the  opinion  of  Judge  Spoftbrd  in  connection  with  what  we  hastily  sug- 
gest. We  will  not  say  that  that  opinion  is  unanswerable ;  although,  in 
our  humble  opinion,  no  answer  suggests  itself.  But  we  submit,  tliat  the 
opinion  should  be  refuted,  or  should  control  the  decision  of  this  case,  in 
the  interest  of  the  jurisprudence  of  our  State.        •        •        •         » 

"  The  high  standing  of  the  gentlemen  who  have  ax)plied  for  a  rehear- 
ing in  this  case,  requires  of  us  some  notice  of  the  petition  for  a  rehear- 
ing so  extraordinary  in  its  tone.  We  have  hitherto  supposed  that  we 
had  discharged  our  duty  when  we  had  respectfully  considered  each  other's 
opinions,  and  decided  ejicli  individual  case,  upon  the  reasons  applicable 
to  it.  We  are  not  aware  that  we  owed  to  counsel,  or  the  public,  the  duty 
of  combatting  the  opinion  of  the  judge  who  might  be  unable  to  concur 
with  the  majority  in  opinion }  neither  had  we  surmised  the  wa^',  or 
learned  precisely,  how  we  were  to  be  infonned,  and  on  what  occasions  it 
would  be  necessary  and  proper  to  vindicate  any  particular  decision  of 
this  court.  We  thought  that,  in  the  case  before  us,  all  that  was  required 
of  either  the  minority,  or  the  nmjority  of  the  court  was,  that  the  case 
should  be  so  decided,  that  injustice  should  not  be  done  under  the  law,  to 
one  party  or  the  other.         *         •         •♦••♦• 

"  The  minority  of  the  court  have  entertained,  and,  with  marked  ability 
expressed  different  views,  which  are  entitled  to  the  same  respect,  al- 
though not  decisive  of  the  matters  in  controven-^y,  as  the  opinion  of  this 
court,  and  no  more.  Neither  the  opinion  of  the  majority  nor  minority, 
was  written  to  catch  the  approbation  of  this  or  that  man  (motives'  un- 
worthy of  any  judicial  tribunal  whose  sole  object  should  be  to  do  justice 
in  each  case,  according  to  thehiwsof  the  land.) 

"Nor  can  it  be  per.nitted  to  any  one,  how  respectable  soever  his 
standing  may  be,  so  far  to  forget  his  official  intercourse  with  this  tri- 
bunal, what  is  due  to  it,  as  to  point  out,  under  the  pretense  of  interest 
in  its  jurisprudence,  what  particular  opinions  are  worthy  of  favor,  and 
what  need  to  be  viudicaUjd  by  the  court. " 

Comment  would  add  nothing  to  the  force'of  those  conclusions,  and  we 
will  conclude  by  expressing  the  view  that  was  expressed  by  the  majority 
of  that  court :     "Justice  has  been  done.  " 

Rehearing  refused. 

Mr.  Justice  Feuner  dissents. 
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state  vs.  Holcombe. 

No.  10,471. 
The  State  of  Louisiana  vs.  James  Holcombb. 

A  verdict  uiul  8<Miteuce  in  a  cviiiiiaal  case  will  uot  be  disturbed  when  the  tmnacript  contains 

no  miction  to  f|iiaHh,  no  bill  of  exception,  no  motion  in  arrest,  no  assignment  of  error  and 

the  priM'oedingH  appear  to  have  been  regularly  conducted. 
A  motion  for  a  new  trial  which  charges  improper  rulings  by  the  district  judge.  wiU  not 

be  notit-ed,  wlieu  the  rulings  were  uot  objected  to,  at  the  proper  time  and  in  the  proper 

form. 
An  appeal  in  «noh  a  ease  is  almost  triflin^;  with  the  court. 

APPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  St.  John 
Baptist. 
nost,  J. 


Walter  If.  RotjcrSj  .\ttoriiey  General,  for  the  State,  Appellee. 


r,  EdriHijUm  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

lUniMiTDEZ,  C.  J.  The  defendant  was  prosecuted  for  murder,  tried, 
i-onvicted  and  sentenced  to  death. 

lie  has  appealed  fronj  the  verdict  and  judgment. 

The  record  is  perfectly  barren  of  any  motion  to  quash,  bill  of  excep- 
tion', motion  in  arrest  or  assignment  of  error  and  shows  that  all  the 
essential  forms  required  by  law,  in  such  cases,  have  been  observed. 

There  is,  however,  a  motion  for  a  new  trial ;  but  it  states  no  matter 
which  this  court  can  review. 

If  it  be  true,  that  the  district  judge  ruled  incorrectly  on  certain 
l)oint.s,  wliich  it  is  claimed  he  has,  counsel  ought  to  have  objected  at  the 
time,  in  tlie  mode  pointed  out  by  law. 

In  this  court  not  even  a  manuscript  brief  has  been  tiled  in  support  of 
the  ai)peal. 

Complaining  of  a  verdict  and  sentence,  under  such  circumstAnces,  is 
almost  tritiing  with  the  court,  besides  inflicting,  unnecessarily,  heavy 
costs  on  the  parish.     State  vs.  Adams,  40  Ann.  213. 

It  is,  therefore,  ordered  that  the  judgment  herein  be  affirmed. 
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Stato  VH.  (Maire  aiid  (iilMon. 

No.  10,428.  41  10J7 


The  State  of  Louisiana  vs.  Louis  Claire  and  John  Gibson. 

Tliei  iMNiaible  error  of  a  tfial  JudKo  who  oxcuii«^s  a  jtiror  who  haA  Rtat««1  that  he  had  a  prejudice 
in  favor  of  the  .acctised,  and  itjfuneH  tlie  accused  to  oroiM-exaniine  him,  on  Iiih  voir  dire^ 
affortU  of  ittielf  no  legal  jpround  of  complaint  to  the  aocaae<l,  on  appeal. 

The  refusal  of  a  trial  Jud^e  to  permit  a  witnean  t4i  answer  a  qiieation.  tlie  purport  of  which 
waa.  whether  wotinda  received  by  an  acenaed  hail  been  infli(;t4'il  in  a  particular  way  — will 
not  W  inti'rfered  with,  where  the  witneaa  had  previoualy  atatod  that  ho  did  not  kiuiw 
how  the  wounda  liad  been  iutlii't4*d  and  that  he  waa  not  an  expert. 

A  witneaa  who  haa  teatified  in  a  particular  manner,  in  hia  ftr8t  examination  and  who  la  sought 
to  be  contradictetl  by  the  defeuac,  can  lie  heard  in  rebuttal  to  t^eatify  aa  to  a  new 
matter  brought  out,  in  the  attempt  to  contradict  or  iiiipmch  him,  where  the  witneaa  had 
not  teatifieil  on  that  sul>ject  when  examined  in  chief. 

At  any  i-ate,  the  objection  would  go,  if  the  teatimon}' waa  cumulative  oul}',  and  thus  auperflu- 
oua  to  the  effect  and  not  to  the  admiaaibility. 

APPEAL  from  the  Criminal  District  Court  for  tlie  Piirisli  of  Orleans. 
Marr,  J. 


Walter  H.  lioyern,  Attorney  General,  for  the  State,  Appellee. 


J,  II,  Ferguson  and  Jas.  C.  Walker  for  defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Hermudez,  C.  J.  The  defendants  were  prosecuted  for  murder,  tried, 
ctmvicted  without  capital  punishment  and  sentenced  to  hard  labor 
for  life. 

The  record  cont4iins  three  bills  of  exceptions  and  a  motion  for  a  new 

trial. 

I. 

The  first  bill  is  taken  to  the  refusal  of  the  trial  judj?e,  to  allow  to 
the  accused  to  cross-examine  a  juror  on  his  roir  dire. 

It  appears  that,  on  direct  examinaticm  by  the  State,  the  juror  having 
declared  that  he  had  a  prejudice  in  favor  of  the  accuscnl,  the  Attorney 
(ieneral  moved  that  he  be  rejected  and  the  court  did  so,  declaring  him 
incompetent. 

After  the  ruling,  **  the  attorney  for  the  defense  sought  to  cross- 
examine  the  juror  as  t^>  grounds  he  had  for  his  opinion  formed  and 
expressed  and  his  bias  and  jirejudice  for  the  accused.  The  counsel 
for  the  State  olijected  to  this  form  of  procedure  and  the  court  sustained 
the  objection." 
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The  acciii«ed  reserved  a  bill  and  insists  that  it  is  well  taken. 

The  accused  does  not  charge  that  he  has  sustained  any  injury  by  the 
ruling,  or  that  he  will  derive  any  benefit  by  the  remanding  of  the  case. 

It  is  quite  likely,  that  the  trial  judge  should  have  allowed  counsel 
for  the  accused  to  cross-examine  the  juror  and  that  he  erre^  in  declin- 
ing that  privilege :  but  how  can  the  accused  be  benefitted  by  the  com- 
mission of  the  error  f 

If  it  be  true,  on  the  one  hand,  that,  had  the  counsel  been  permitted  to 
cross-examine,  the  juror  would  have  answered  so  as  to  show  that  the 
prejudice  on  his  mind  wjis  not  such  as  to  prevent  him,  on  proper  proof, 
to  find  a  verdict  jigainst  tlie  accused,  it  is  equally  so,  that  he  might  have 
testified  to  t^»e  reverse. 

lu  eitlier  case,  the  district  judge  cmtld  have  ruled  that  the  juror 
was  incompetent  and  rejected  him,  to  be  sure  improperly  in  the  fii-st, 
properly  in  the  second,  instance. 

Of  what  useful  purpose  would  it  be  for  the  accused  to  complain  here 
of  the  improper  rejection  of  the  juror? 

In  State  vs.  Shields,  'IS  Ann.  1410,  we  said  : 

"  Exception  is  taken  to  the  action  of  the  court  in  excusing  a  juryman 
for  a  cause  which  the  defendant  contends  was  not  sufficient,  under 
the  law.  Admitting  the  cause  was  not  sufficient,  the  judge  exercised  his 
discretion  in  determining  the  question  and  his  error  in  such  matter, 
would  afford  no  ground  for  relief." 

In  support,  many  authorities  are  there  quoted. 

In  the  more  recent  case  of  Stsite  vs.  Creech,  3S  Ann.  480,  this  court 
said  : 

"  It  is  no  longer  an  open  question,  in  criminal  jurisprudence,  that  the 
rejecting  of  a  juror  by  the  trial  judge,  even  if  erroneous,  affords 
of  itself  no  legal  ground  of  complaint  to  the  accused." 

The  ruling  in  ^i  Ann.  1410  was  thus  formally  affirmed. 

Surely,  we  could  not  remand  the  case  to  have  it  put  in  statu  qtiOj  so  as 
to  have  the  juror  brought  forward  and  cross-examined,  particularly 
as  there  is  no  certiiiuty  that  1)3'  his  answers,  he  would  certainly  be 
admitted  as  a  juror  in  the  case. 

II. 

Tlie  secoiul  bill  is  to  the  refusal  of  the  trial  judge  to  allow  a  witness, 
on  the  stand,  to  be  asked :  "  Whether  or  not,  certain  wounds  on  the  fece 
and  person  of  Claire  (one  of  the  accused),  could  have  been  inflicted  by 
the  use  of  an  oyster  shell,  in  the  hands  of  a  third  party,  beating  him 
therewith." 
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Tlie  patting  and  answering  of  the  qnestion,  was  on  objection  by  the 
State,  refused  by  the  court. 

The  accused  contend  that  to  be  an  expert,  it  is  not  necessary  to  have 
grmhiated  as  a  physician  and  surgeon,  and  that,  as  it  was  proved  tliat 
tlie  witness  had  had  nine  years'  experience  in  the  treatment  of  wounds 
and  brniftea,  lie  may  rightly  be  termed  an  expert. 

Tile  court  had  permitted  the  witness  to  answer  fully  and  minutely,  as 
to  all  the  wounds  and  bruises  he  examined  and  saw  and  to  so  describe 
them/ 

It  excluded  the  question,  on  the  ground,  that  the  witness  had  already 
sworn,  he  could  not  tell  how  the  wounds  were  caused  and  shown,  by  his 
testimony,  that  he  was  not  an  expert. 

Surely  after  such  statement  by  the  witness,  the  court  was  right  in  not 
permitting  him  to  be  subject  to  further  examination. 

III. 

The  third  bill  of  exception  relates  to  the  ruling  of  the  trial  judge, 
permitting  a  State  witness,  whom  the  accuw»d  had  undertaken  to  contra- 
dict, to  be  heard  in  rebuttal. 

It  appears  that  the  witness  had  stated  when  lirst  examined,  that  *'  the 
first  shot  was  fired  behind  the  lunch  counter,"  and  that  a  witness  for  the 
accused  and  one  of  the  accused,  undertook  to  contradict  him  by  stating, 
that  the  first  shot  was  fired  from  the  front  of  the  street,  towards  St. 
Charles  street,  and  not  fired  at  Mealey  j  further,  that  afterwards, 
the  Statue  witness  was  asked,  whether  it  was  true  that  the  first  shot  was 
fired  as  just  stated. 

The  district  judge  says,  that  the  matter  testified  to  by  Claire  was 
direct  and  new  matter,  and  the  State  witness,  although  he  had  been  ex- 
amined as  to  the  facts  of  the  case,  as  a  witness  for  the  State,  was  after  a 
statement  of  the  particular  fact  testified  to  by  Claire,  called  in  rebuttal 
and  asked  only  as  to  said  particular  matter.  The  court  annulled  the  ob- 
jection and  the  witness  answered  "  nOj'*  and  stated  where  the  first  shot 
was  fired. 

There  is  nothing  to  show  that  the  witness,  in  his  first  examination,  had 
testified  in  the  way  he  did,  when  called  back.  lie  could,  therefore,  be 
brought  again  to  the  stand  to  testify  as  to  a  new  matter,  in  contradiction 
ot  what  might  have  l)een  said  counter,  or  in  explanation  of  his  owii  pre- 
vious declaration. 

At  any  rate,  even  his  second  testimonj'  was  merely  c"m"lativc,  it 
could  only  be  considered  as  superfiui^us.  The  objection  went  more  to 
the  effect  than  to  the  admissibility. 
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IV. 

It  is  hardly  necessary  to  notice  tlie  motion  for  a  new  trial,  further 
than  by  saying  that  it  rehites  to  matters  within  the  province  of  the  jury 
and  not  that  of  this  court. 

The  [accused  themselves  say  nothing  about  it  and  they  disjMMise  the 
court  from  further  remark. 

Judgment  affirmed. 


!  *1  1<^'  XT        1A  ion 

•111  870  No.   10,420. 


The  State  of  Loiisiana  vs.  NirriOLAs  Laqve. 

In  ft  trial  for  ranrder,  threats  made  b}'  a  brother  of  the  accused  agaiust  the  deccaMed,  are  not 
admlHsible  in  erldence,  if  it  appeani  that  the  brother  has  not  been  indicted  fur  the  offence, 
and  that  no  testimony  has  been  introduce<l  tending  to  show  a  conspiracy  between  the 
brothers  for  the  perpetration  of  tlie  crime  cliarged  t4>  the  accused. 

Ill  such  a  case  the  brother  is  a  third  ]>er8on,  whose  at'ts  and  wordH  spoken  can  have  no  possible 
bearing  on  the  giiilt  or  inno<-ence  of  the  accused. 

The  testimony  of  a  witness  taken  at  a  preliminary  examination  in  a  murder  case  is  not  admis- 
sible as  evidence  at  the  final  trial,  unless  it  is  shown  that  the  wituefts  has  left  the  Slate, 
or  cannot  be  found,  or  having  l>een  summoned  was  taken  sick  on  the  way.  The  showing 
that  the  witness  has  removed  to  an  ail  joining  parish,  is  not  snflicient  t«  justify  the  intn> 
dtiction  of  his  testimony  taken  at  tlie  preliminary  trial,  and  to  thus  deprive  the  accitaed  of 
his  constitutional  right  to  be  c<mfrunti>d  with  the  witnesses  agaiuAt  him.  R.  S.  li)70, 
sec.  1036. 

APPEAL  from  the  Tiventy-sixth  District  Court,  Parish  of  St.  Charles. 
Bost,  J. 


Walter  If.  Roffers,  Attorney  General,  for  the  State?,  Appellee. 


F,  B,  Earhart  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PociiJ^;,  J.  This  is  an  appeal  from  a  conviction  of  murder  without 
capital  punishment,  and  the  defendant  urges  numerous  errors  t^  his  pre- 
judice on  the  trial  which  resulted  in  his  conviction. 

1.  He  complains  of  the  ruling  of  the  trial  judge  in  a<lmitting  testimony 
of  threats  made  by  his  brother  against  the  deceased.  It  appears  from 
the  indictment  that  the  brother  had  not  been  implicated  in  the  charge, 
and  the  bill  of  exception  fails  to  suggest  that  any  evidence  hml  been 
offered  to  show  any  conspiracy  between  the  two  brothei-s  for  the  purpose 
of  jierpetrating  the  crime  charged  to  the  accused. 
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Tlie  only  reason  given  in  the  bill  by  the  trial  judge  in  Biipport  of  his 
ruling  is  that  defendant s  objection  went  only  to  tlw  effect,  and  not  to 
the  admissibility  of  the  proffered  testimony. 

But  in  this  he  seems  to  have  entirely  misunderstood  the  scope  of  the 
objection.  For  all  purposes  of  the  trial  of  the  guilt  or  innocence  of  the 
accused,  and  particularly  of  the  relevancy  of  the  proflered  testimony, 
the  brother  was  a  third  person;  and  his  acts  or  words,  under  the  show- 
ing made,  could  have  no  possible  bearing  or  effect  on  tlie  only  question 
at  issue,  which  was  the  guilt  or  innocence  of  the  accused  of  the  charge 
propounded  against  him. 

There  is  no  intimation  in  the  bill,  or  in  the  whole  record,  that  there 
was  the  slightest  suspicion,  supported  by  any  testimony,  that  the  brother 
had  any  connection  with  any  difficulty  or  trouble  existing  between  the 
deceased  and  the  accused ;  or  that  the  alleged  threats  were  in  any  way 
part  of  the  res  gestcc.  The  question  is  completely  covered  by  the  ruling 
of  this  court  in  the  case  of  Perry,  16  Ann.  444,  in  which  the  rule  was 
formulated  thus : 

"  The  threats  of  a  third  person  muat  not  be  allowed  to  militate  against 
a  prisoner,  and  when  they  do  not  constitute  part  of  the  res  (jesUr,  are 
inadmissible  in  evidence  to  criminate  the  prisoner,  and  more  especially 
in  cases  of  murder,  to  prove  on  his  part  premeditated  malice. " 

In  that  case  the  court  quoted  with  approval  the  following  language  of 
a  writer  on  criminal  jurisprudence : 

"  The  existence  of  a^ conspiracy  being  proved,  the  act  of  any  one  man 
engaged  in  such  conspiracy,  though  not  on  his  trial,  is  evidence  to  crimi- 
nate those  with  whom  he  co-operated.  But  the  declarations  of  a  person 
unconnected  with  the  defendant  on  trial,  excejjt  as  he  may  at  particular 
occasions,  be  in  his  company,  cannot  in  any  case  be  received  in  evi- 
dence. " 

It  is  easy  to  conceive  that  such  testimony  must  have  had  a  very  in- 
jurious effect  against  the  accused,  in  the  minds  of  tlie  jury,  in  creating- 
the  impression  that  bad  blood  existed  between  the  deceased  and  the 
family  of  the  defendant.  The  ruling  complained  of  is  manifestly  er- 
roneous, and  is  sufficient  of  itself  to  vitiate  the  trial.  Wharton's 
Criminal  Evidence,  9th  edition,  sec.  *225,  and  authorities  cited  in  the 
note. 

But  another  bill  of  exception  taken  by  the  accused  presents  an  inci- 
dent which  may  recur  on  a  second  trial,  and  hence  it  justifies  our  atten- 
tion to  the  subject  in  this  opinion : 

2.  The  complaint  is  that  the  judge  erred  in  admitting  in  evidence. 
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over  tlie  objection  of  the  accused,  the  testiniouy  of  a  witness  absent  from 
tlie  trial,  which  had  been  t<aken  and  reduced  to  writing  at  a  preliniiDary 
trial  of  tlie  case. 

The  ground  of  the  judge^s  ruling  is  that  the  witness  who  lived  in  the 
parish  at  the  time  that  the  preliminary  examination  had  been  made,  had 
since  removed  from,  and  could  no  longer  be  found,  in  the  parish  in  which 
the  crime  had  been  committed  and  in  which  the  court  was  holding  the 
trial. 

But  the  bill  shows  that  it  appeared  from  the  sheriflTs  return  on  the 
summons,  that  he  had  ascertained  from  inquiries  made  in  the  neighlKir- 
hood  that  the  witness  had  removed  from  that  parish,  St.  Charles,  to  tlie 
Parish  of  Jefferson.  Now  we  must  take  judicial  cognizance  of  the  two 
fjicts :  that  the  Parish  of  Jefferson  adjoins  the  Parish  of  St.  Charles,  and 
that  they  are  both  included  in  the  same  judicial  district.  Hence  it  is 
apparent  that  the  showing  ma<le  was  not  sufficient  to  deprive  the  ac- 
cused of  his  constitutional  right  "  to  be  confronted  with  the  witnesses 
against  him,  ^'  and  to  justify  the  introduction  of  testimony  of  an  abBcnt 
witness,  taken  at  the  preliminary  examination  made  in  his  case. 

Such  testimony  is  admissible  only  under  a  showing  that  the  witness 
had  either  left  the  State,  or  that,  after  diligent  search,  he  cotild  not  be 
found,  or  that  he  had  been  summoned,  but  that  he  had  been  taken  sick 
on  the  way.  State  vs.  Harvey,  28  Ann.  105 ;  State  vs.  Douglass,  34  Ann. 
523;  St4ite  vs.  Condier,  36  Ann.  291;  Stat«  vs.  Allen  &  Carter,  37  Ann. 
685. 

It  appears  to  our  entire  satisfaction  from  this  record  that  the  witness 
was  not  out  of  the  State,  but  that,  on  the  contrary,  he  was  witliin  easy 
reach  of  the  process  of  the  court,  and  hence  that  the  State  had  not 
proven  due  diligence  in  the  effort  to  procure  his  attendance.  Revised 
Statutes  1870,  sec.  1036. 

We,  therefore,  hold  that  there  was  error  in  the  ruling  which  admitted 
in  evidence  the  testimony  given  by  that  witness  at  the  preliminary  ex- 
amination of  the  case. 

The  record  contains  several  other  complaints  ot  the  accused,  but  aa 
the  causes  on  which  they  are  predicated  are  not  likely  to  recur  on  the 
new  trial  which  we  i)rop08e  to  order  in  the  case,  we  must  decline  to  pro- 
long the  discussion. 

It  is,  therefore,  oi-dered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  and  that  the  verdict  of  the  jury  be  quashed 
and  set  aside  ;  and  that  this  case  be  remanded  to  the  IMstrict  Court  for 
further  proceedings  according  to  law  and  to  the  views  herein  expressed. 
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No.  10,484. 
The  State  of  Louisiana  vs.  Bhitton  Mitchell  and  John  Dunn.  "iHm 

51  1118 
In  the  abftenof*  of  prmtf,  in  a  trial  for  murder,  of  an  assault  or  hostile  demonstration  on  the 

part  of  the  accused  at  the  time  of  the  killing,  towards  his  slayer,  evidence  of  his  bad 

character  or  violent  disposition  is  inailmissible. 
If  it  appears  from  bills  of  exception  taken  by  the  accused  himself,   that   the  deceased  was 

fleoinjT  from  his  slayer  at  the  time  of  killing,  the  trial  Judge  cannot  be  required  to  instruct 

the  Jury  on  the  law  of  self-defence,  as  it  would  be  entirely  inapplicable  to  such  a  state  of 

facta. 
In  instructing  tlie  Jury  that  if  they  believe  that  certain  .facts  have  been  proved  on  the  trial, 

they  should  ilnd  a  state<i  verdict,  the  trial  Judge  does  not  trench  on  the  province  of  the 

Jury  as  the  exclusive  Judges  of  the  facts,  or  violate  the  rule  of  law  whicli  forbids  him 

from  commenting  on  the  fact«. 

APPEAL  from  the  Nintli  District  Court,  Parish  of  Coiicordiai 
Yoniufj  J. 


Walter  H,  Bogers,  Attorney  General,  for  the  Stato,  Appellee. 


Lttce  <£'  LemlCf  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

PocHfe,  J.  Under  an  indictment  for  murder  the  defendants  were 
tried  separately,  and  this  appeal  is  taken  by  John  Dunn  from  a  con- 
viction of  manslaughter. 

It  presents  for  review  four  bills  of  exception,  which  are  all  four  pre- 
dicated on  certain  facts  recited  in  the  first  bill,  which  are  as  follows  : 

1.  It  appears  from  the  bill  that  the  homicide  had  been  committed  by 
Britton  Mitchell,  the  deed  having  been  accomplished  with  a  knife  handed 
to  him  during  the  affray  by  the  appellant,  John  Dunn. 

At  a  game  of  cards,  an  altercation  had  occurred  between  the  deceased, 
Theodore  Gury  and  the  defendant  Mitchell,  during  which  the  knife  was 
handed  to  the  latter  by  Dunn.  At  that  juncture  the  deceased  fled  from 
the  combat  into  an  adjoining  house,  to  which  he  was  pursued  by  the  de- 
fendants, who  stopped  at  the  door  steps.  In  a  few  minutes  the  deceased 
who  had  attempted  to  procure  an  ax,  but  without  success,  came  out  of 
the  house,  carrying  a  small  stick  in  his  hand,  but  being  confronted  by 
Mitchell  who  stood  on  the  steps,  the  deceased  jumped  off  the  side  of 
the  gallery  and  started  to  run  to  another  house,  in  a  row  of  plantation 
quarters.  He  was  then  pursued,  overtaken,  and  stabbed  in  the  back  by 
Mitchell  with  the  knife  previously  handed  to  him  by  the  appellant  Dunn, 
who,  howev*»r,  had  besought  him  to  stop  during  the  second  pui'suit. 
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Tlie  bill  is  taken  to  the  ruling  of  the  judge  who  allowed  the  recital  of 
the  two  scenes  of  the  drama  to  go  to  the  jury,  the  contention  being  that 
the  first  conflict  which  had  ended  with  the  first  flight  of  Uie  deceased, 
was  not  part  of  the  res  gestae,  with  which  Dunn  had  had  any  participa- 
tion. It  would  indeed  have  been  very  convenient  to  Dunn  to  elimimite, 
from  the  recital,  the  acts  which  had  connected  him  with  the  homicide ; 
but  such  a  course  would  have  defeated  the  ends  of  justice,  as  it  would 
have  restricted  the  investigation  to  that  part  of  the  drama  in  which 
he  had  not  participated,  and  which  was  the  inseparable  outgrowth 
of  the  first  part  of  the  difficulty. 

There  were  two  scenes  to  the  act,  but  it  was  nevertheless  one 
continuous  drama,  beginning  in  a  quarrel  and  an  altercation  with 
blows,  followed  by  a  flight  of  the  deceased,  who  took  refuge  in  a 
house  to  which  he  was  pursued,  from  which  he  came  out  and  whence 
he  was  again  pursued  and  hunted  down  to  his  death. 

Under  those  circumstances  it  was  manifestly  impossible  to  place  tJie 
jury  in  possession  of  the  facts  nec^^ssary  to  an  intelligent  verdict 
without  a  recital  of  all  that  had  transpired  from  the  beginning,  at 
the  game  of  cards,  to  the  infliction  of  the  fatal  blow.  As  contended 
by  counsel  for  appellant,  he  could  be  found  guilty  only  of  such  crime 
as  could  be  proved  against  Mitchell,  whom  he  had  abetted  and  assisted 
by  means  of  the  loan  of  his  knife.  But  as  he  was  being  tried  alone,  it 
was  competent  for  the  State  to  prove  on  his  trial,  all  tlie  facts  charact- 
erizing the  acts  of  Mitchell.  Hence  it  follows  that  the  State,  to  show 
the  animus  of  the  latter  in  the  second  pursuit  of  the  deceased,  had  the 
undoubted  right  to  explain  the  circumstances  in  which  he  had  procured 
the  knife  with  which  he  dealt  the  fabil  blow. 

All  evidence  affecting  Mitchell  was  good  against  Dunn,  and  hence  tlie 
trial  judge  committed  no  error  in  allowing  a  full  recital  of  the  whole 
continuous  difficulty  to  be  given  to  the  jury. 

2.  The  refusal  to  admit  evidence  of  the  violent,  des})erate  and  danger- 
ous disposition  of  the  deceased  is  the  ground  of  the  second  bill.  The 
recital  of  facts  contained  in  the  first  bill  is  the  best  justification  of  the 
judge's  ruling  on  this  i)oint.  The  evidence  was  far  from  even  suggest- 
ing an  attack  or  auy  hostile  demonstration  towards  the  accused  on  the 
part  of  the  deceased,  who  was  all  through  the  difficulty  seeking  to  save 
his  life  by  flight.  It  is  a  very  wise  rule  of  law  that  no  one  haa  the  right 
to  kill  another  simply  because  the  latter  is  a  bad  man.  Wharton  on 
Homicide,  $  482,  ()06  j  State  vs.  Ford,  37  Ann.  460. 

The  idea,  as  contended  for  by  counsel  for  appellant,  that  the  danger- 
ous character  for  violence  of  a  party,  may  be  considered  by  the  jury,  as 
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a  circuiuHtance  tending  to  sliow  that  the  perpetrator  of  a  liomicide,  wLo 
twice  pursued  his  victim,  even  unto  death,  may  liave  been  prompted  by 
the  belief  that  his  own  life  may  then  and  there  have  been  in  danger, 
cannot  receive  judicial  sanction. 

3.  What  has  just  been  said  is  in  a  measure  sufficient  to  uphold  the 
judge  in  his  refiisal  to  charge  the  jury  on  the  law  of  self-defence,  as 
shown  in  the  third  bill. 

It  must  be  noted  that  the  facts  disclosed  and  brought  to  our  con- 
sideration in  the  first  bill  discussed  in  this  opinion,  are  submitted  at 
the  instance  of  the  accused  himself,  as  the  main  basis  of  the  rulings 
which  he  solicited  from  the  trial  judge,  and  we  are  therefore  at  a  loss  to 
appreciate  or  to  understand  the  grounds  on  which  his  counsel  could  rest 
any  hope  to  obtain  a  charge  on  the  law  of  self  defence  on  such  a  show- 
ing. It  is  vain  for  him  to  invoke  the  ruling  of  this  Coui't  in  the  case  of 
Tucker,  38  Ann.  536  and  791. 

In  that  case  it  w^as  shown  that  the  functions  of  the  judge  in  ^'  his  in- 
structions on  the  law  of  the  case  to  the  jury  are  different  from  those  in- 
volved in  rulings  on  the  admissibility  of  testimony,  when  he  is  entitled 
to  weigh  the  testimony  as  to  proof  of  necessary  foundation,  as  a  matter 
involving  the  exercise  of  his  own  discretion." 

And  it  was  there  held  that  when  the  bill  recites  that  evidence  had 
gone  to  the  jury  with  a  tendency  to  sustain  the  application  of  a  rule  of 
law  invoked  by  counsel  for  the  accused,  the  judge  could  not  justify  his 
refusal  to  charge  the  jury  as  requested  on  the  ground  that  he  did  not 
believe  the  evidence,  or  could  not  admit  the  deduction  drawn  therefrom 
by  counsel  for  the  accused. 

But  surely  there  is  no  room  for  the  application  of  the  rule  in  a  case 
where  it  appears  from  bills  of  the  accused  that  the  deceased  met  with 
his  death  after  two  hot  pursuits  by  his  slayer,  and  that  under  that  very 
showing  the  accused  requests  a  charge  on  the  law  of  self  defence.  The 
contention  of  appellants  counsel  on  this  ground  of  the  discussion  would 
have  the  tendency,  if  not  the  inevitable  effect,  to  destroy  all  lines  of  de- 
markation  in  trials  for  murder  touching  the  charges  to  be  given 
to  the  jury. 

4.  The  fourth  bill  embodies  the  complaint  that  the  judge  in  his  charge 
to  the  jury  commented  on  the  facts  proved  in  the  case,  in  violation  of 
section  1963  of  the  Revised  Statutes. 

By  that  statute  the  judge  is  cautioned  to  abstain  from  stating  or  re- 
capitulating the  evidence  so  as  to  influence  the  decision  of  the  jury,  en 
the  facts,  or  from  stating  or  repeating  to  them  the  testimony  of  any 
witness,  or  from  giving  any  opinion  as  to  what  facts  have  been  proved 
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or  diBproved.  In  his  charge  to  the  jnry  in  this  case  the  trial  judge  in- 
structed them  that  if  they  believed  from  the  evidence,  the  facta  substan- 
tially as  enumerated  in  the  first  bill  discussed  in  this  opinion,  they 
should  find  Dunn  guilty  of  the  same  offence  as  tliey  would  liave  foand 
Britton  Mitchell,  if  he  had  been  on  liis  trial. 

He  not  only  avoided  to  recite  any  fact  or  faets  proven  or  dispioved. 
but  he  guardedly  informed  the  jury  that  they  were  the  exclusive  judges 
of  the  fact«.  In  the  cases  quoted  by  appellant's  counsel,  the  trial  judge 
had  directly  referred  to  certain  facts  as  proved,  or  to  others  as  of  ma 
terial  importance,  thus  violating  the  letter  as  well  as  the  spirit  of  the 
inhibition  contained  in  the  statute  now  under  consideration.  State  vt$. 
Washington,  30  Ann.  49  J  State  vs.  Swazze,  30  Ann.  1323;  State  vk. 
Alphonse,  34  Ann.  9. 

A  reference  to  these  authorities  affords  an  easy  answer  to  the  present 
contention  of  appellant's  counsel.  We  fail  to  see  in  what  manner  or 
particulars  the  judge  transgressed  legal  limitations  in  the  charge  <;om- 
X)hiined  of. 

In  instructing  the  jury  [that  the  party  then  on  trial  could  only  l)e 
guilty  of  such  crime  a«  had  been  proved  against  Britton  Mitchell,  be 
embodied  the  very  theory  which  underlied  the  whole  line  of  defence  in- 
voked by  counsel  for  the  accused,  and  the  complaint  is  therefore  with- 
out the  slightest  foundation. 

Judgment  affirmed. 


No.  10,485. 
-       _,  The  State  of  Louisiana  vs.  Richard  Johnson. 

41  1U70 

107  Jiagl        j^     ^g^  74  Qf  i^(j  authoriziiisf  the  court  to  appoint  attorney  to  represent  the  State  when  the 
113    893  ilistrict  attoniey  is  rocuoed,  f  ick  or  neeossarily  alwent,  does  not  violate  Art  134  of  thr 

41  1070  Constitution. 

.2i^_^  2.  Refusal  of  the  Judge  to  retire  the  jury  while  taktnj^  evidence  as  to  foundation  for  admii^- 
sion  of  a  dying  declaration  objected  to  on  the  gn>und  that,  if  the  declaration  were  ex- 
cluded, the  evidence  touching  it  should  not  be  heard  by  the  jury,  loses  all  signiticaiKe 
when  the  declaration  is  admitted. 

3.  While  this  Court  has  determined  it«  jurisdiction  to  examine  the  evidence  taken  on  issues 
of  this  kind  and  to  review  the  findings  of  the  district  judge  thereon,  yet  it  will  give  gnat 
weight  to  such  findiugd  and  will  not  disturb  them  unleMS  manifestly  iMConsistent  with  thr 
ovideuce. 

4.  While  the  apiK>intment  of  a  foreman  to  t\w  petU  jury  by  the  judge  is  unnecessary  and 
jicihapH  inegular,  it  is  a  matter  too  trivial  to  sen'e  as  a  basis  for  relief  in  this  Court. 

5.  When  the  witness  of  the  accused  has  been  questioned  as  to  the  phjiucal  power  sad 
prowess  of  the  deceased,  questions  by  the  State  on  cross-examination  relative  to  like 
(qualities  of  the  accused  ai'e  germaue  and  i-esponsive  to  the  subject-matter  of  the  examina- 
tion in  chief. 
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PPEAL  from  the  Twenty-flrst  District  Court,  Parish  of  Iherin. 
\    Mouton,  J. 


}Valter  II,  Rogers,  Attorney  General,  for  tlie  State,  Appellee. 


A,  d*  C,  Fonielieu  and  Foster  d-  Bromsard  for  Defendant  and  Appel- 
lant. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  Appellant,  on  motion  to  quash  and  motion  in  arrest, 
complains  that  the  indictment  and  proceedings  against  him  were  uidaw- 
fully  signed  and  conducted  by  an  attorney  appointed  by  the  court  to  act 
in  the  necessary  absence  of  the  district  attorney. 

The  evidence  shows  that  the  district  attorney  was  absent  under  a 
leave  for  sixty  days  gmnted  by  the  Governor  on  the  ground  of  ill 
health. 

This  is  a  case  of  necessary  absence  within  the  meaning  of  Act  74  of 
1886,  which  authorizes  the  court  '^  to  appoint  a  competent  attorney  to 
represent  the  State  in  criminal  and  civil  matters,  when,  from  any  cause, 
the  district  attorney  is  recused,  necessarily  absent,  or  sick.'' 

The  above  act  does  not  violate  Art.  124  of  the  Constitution,  which 
provides: 

"  That  there  shall  be  a  district  attorney  for  each  judicial  district 
•  •  •  who  shall  be  elected  by  the  qualified  electors  of  the  district. 
Any  vjicancy  shall  he  filled  by  appointment  by  the  Governor  for  the  un- 
expired term.  There  shall  be  no  parish  attorney  or  district  attorney 
pro  tempore.^'^ 

The  meaning  of  this  provision  is  tran8i>areut,  that  there  shall  be  no 
such  office  created  by  the  Legislature  as  that  of  "  district  attorney  jyro 
tempore,^''  meaning  thereby  a  permanent  officer,  such  as  existed  under 
anterior  legislation,  to  assist  the  district  attorney  by  a<;tiug  in  his  stead 
when  he  is  otherwise  engaged. 

It  does  not  mean  that  the  necessary  business  of  the  State  must  rest  in 
inaction  whenever  the  district  attorney  is  sick  or  necessarily  absent.  In 
such  case  the  public  interest  requires  that  the  machinery  of  justice  shall 
move  on,  and  if  the  regular  engineer  is  disabled  a  substitute  must  be 
found  to  act  till  he  is  restored  to  his  duty. 
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11. 

Another  exception  was  taken  to  the  refusal  of  the  judge  to  order  tht^ 
jury  to  retire  wliile  evidence  was  being  takea  to  lay  the  foundation  for 
the  admission  of  a  dying  declaration.  The  ground  of  objectioa  was  that 
the  evidence  was  for  the  court  and  that,  if  tlie  declaration  had  been  ex- 
cluded, the  jury  might  have  heard  testimony  in  relation  to  its  contents 
which  should  have  been  excluded  from  them.  But,  as  the  court  ad- 
mitted the  declaration,  this  objection,  in  this  case,  falls  by   its  own 

weight. 

III. 

The  evidence  on  the  question  of  admissibility  is  brought  up  under  a 

bill,  and  it  is  chiimed  that  it  does  not  la}'  a  sufficient  foundation  for  tlie 

admission  of  a  dying  declaration.    While  this  Court  has  determined  in 

Seeley's  case,  41st  Ann.,  that  it  may  examine  the  evidence  taken  on  such 

issues  and  review  the  findings  thereon  of  the  judge  a  quo,  yet  great 

weight  must  be  given  to  the  conclusions  reached  by  the  judge,  and  they 

will  be  disturbed  only  when  manifestly  inconsistent  with  the  evidence. 

Such  is  not  the  case  here. 

IV.     , 

The  judge  did  not  err  in  excluding  the  certificate  or  the  evidence  of  a 
physician  to  the  eflfect  that,  some  days  after  the  declaration,  he  (the 
physician)  thought  the  deceased  might  recover. 

This  was  manifestly  irrelevant  to  the  question  of  the  state  of  de- 
ceased's mind  when  the  declaration  was  taken. 


The  exception  in  the  matter  of  the  juror,  under  the  light  of  the 
judge's  statement,  is  too  frivolous  for  notice. 

VI. 

The  judge,  at  the  conclusion  of  his  charge  to  the  jury,  appointed  one 
of  them  to  act  as  foreman.  No  objection  was  taken  at  the  time,  but 
after  the  jury  had  retired,  counsel  for  defendant  excepted  to  this  ai'tion. 
The  exception  came  too  lat«,  and  is,  moreover,  without  merit. 

The  appointment  of  a  foreman  by  the  court,  w^hilst  unnecessary  and 
even  irregular,  is  too  trivial  a  matt.er  to  base  relief  upon.  A  foreman  is 
unnecessary  either  under  appointment  of  the  judge  or  by  selection  oi 
the  jury  J  and  the  appointment  or  absence  of  a  foreman  neither  adds  to. 
nor  detracts  from,  the  validity  of  the  verdict.  State  vs.  Smith,  33  Ann. 
1414}  Stata  vs.  Daniel,  31  Ann.  91 ;  State  vs.  Faulk,  3()  Ann.  831  j  State 
vs.  Nolan,  8  Rob.  513. 
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VII. 

Tlie  last  exception  is  taken  to  the  ruling  of  tin  court  in  permitting 
tlie  StAte  to  ask  a  witness  of  defendant  on  cross-examination  :  '^  What 
kind  of  a  man  was  Richard  Johnson?  Was  he  a  powerful  man,  a  bad 
man  ?  Would  he  make  a  pretty  good  fight  ?"  The  objection  was  that 
tlie  questions  related  to  matter  not  referred  to  in  the  examination  in 
cliief,  and  had  for  object  to  prove  the  reputation  and  character  of  ac- 
cused without  previous  evidence  on  that  point. 

The  judge  justifies  his  ruling  by  saying  that  tlie  witness  and  previous 
witnesses  of  defendant  had  tentified  as  to  the  physical  strength  and 
prowess  of  deceased  and  as  to  liis  being  capable  of  executing  any 
threats  he  made,  and  tlie  judge  tliouglit  that  testimony  as  to  like  quali- 
ties in  the  accused  was  germane  to  tlie  subject-matter  and  resiwnsive  to 
the  evidence  in  chief.     We  think  he  did  not  err. 

Judgment  affirmed. 
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No.  10,435. 
The  State  of  Louisiana  vs.  Minnie  Mack. 

1.  The  police  or  recorders'  courfc  of  the  City  of  New  Orleans  are  vested  with  jurisdiction  "to 
try,  sentence  and  punish  all  persons  who  violate  an^^  legal  or  valid  city  ordinance."  Act 
20  of  1882,  sec.  49. 

2.  Section  8  of  the  same  act  delegates  to  the  city  the  iiower  to  exclude  Iioasea  of  prostitution 
and  assignation  tVom  certain  limits  and  to  do-ie  the  same  and  to  authorise  the  Mayor  to  41  10791 
clo.ethem.                                                                                                                                                 ^-M 

3.  To  require  the  occupants  or  keepers  of  sncli  houses  to  remove  fVom  the  same  is  a  proiter 
and  practical  method  of  clmnng  such  houses,  and  the  imposition  of  fine  and  imprisonment 
for  refusing  to  remove  is  a  competent  sanction  of  such  requirement. 

4.  The  fact  that  the  keeper  of  an  assignation  house  is  the  owner  of  the  same  does  not  exempt 
her  from  obedience  to  such  ordiiiances,  which  are  an  exercise  of  the  police  power  subject 
to  which  all  rights  of  property  are  held. 

5.  *  The  ordinance  does  not  deprive  defendant  of  her  property,   but  only  prevents  her  from 

using  it  in  a  manner  inconsistent  with  public  order  and  morals. 

6.  Even  this  qualified  deprivation  is  not  operated  without  "due  process  of  law ; "  since  the 
penalties  are  enforced  bj-  a  competent  tribunal  after  contradictory  hearing  and  on  proof 
that  defendant  was  making  the  prohibited  use  of  her  property  and  had  disobeyed  the  or- 
der to  remove. 

7.  In  this  class  of  eases  evidence  of  the  common  reputation  of  the  house  and  its  keeper  is  ad- 
missible. 

8.  Under  Act  29  of  1888,  conviction  of  infamous  crinu;  is  no  longer  a  disqualification  of  a  wit- 
ness in  criminal  cases. 

APPEAL  from  the  First  Recorder's  Court  of  the  City  of  New  Orleans. 
Murphifj  J. 


T.  McC,  Hynian,  Assistjint  City  Attorney,  for  Plaiutiflf  and  Appellee. 
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P,  (\  LamaUe  for  Defendant  and  Appellant. 


The  ox)inion  of  the  Court  was  delivered  by 

Fenneu,  J.  Defendant  was  prosecuted  for  violation  of  the  following 
municipal  ordinance : 

**  Be  it  ordfihwdf  That  wherever  a  house  of  prostitution  or  of  assigna- 
tion may  become  dangerous  to  public  morals,  eitlier  from  the  manner  in 
which  it  is  conducted  or  the  character  of  the  neighborhood  in  which  it  is 
situated,  the  Mayor  may,  on  such  facts  coming  to  his  knowledge,  order 
the  occupants  of  such  house,  building  or  room  to  remove  tlierefroui  with- 
in a  delay  of  ^ve  days,  by  service  of  notice  on  such  occupants,  in  person, 
or  by  posting  the  notice  on  the  door  of  such  house,  building  or  room,  to 
remove  therefrom  within  a  delay  of  five  days,  and  upon  such  occupants 
failing  so  to  do,  each  shall  be  fined  in  the  sum  of  twenty-five  dollars, 
and  in  case  of  failure  or  refusal  to  pay  said  fine,  each  occupant  shall  l3e 
imprisoned  for  a  time  not  exceeding  thirty  days. 

*^  Be  it  further  ordained j  That  in  the  event  that  the  occupants  of  said 
house,  building  or  room  do  not  remove  therefrom,  after  infliction  of  the 
penalty,  the  Mayor  is  authorized  to  give  a  notice  to  such  occupants  to  re- 
move therefrom  within  twelve  hours,  and  upon  said  occupauts  failing  so 
to  do,  each  shall  be  fined  in  the  sum  of  tw^enty-five  dollars,  and  in  case 
of  failure  or  refusal  to  pay  said  fine,  each  occupant  shall  be  imprisoned 
for  a  time  not  exceeding  thirty  days.  " 

The  defendant  filed  in  the  court  below  two  exceptions,  one  to  the  juris- 
diction of  the  court,  the  other  arraigning  the  legality  and  coustitution- 
ality  of  the  ordinance. 

1.  The  exception  to  the  jurisdiction  has  no  merit.  Article  ISfH  of  the 
Constitution  authorizes  the  General  Assembly  to  provide  for  police  or 
magistrates^  courts  and  to  vest  them  with  jurisdiction  for  '*  the  en- 
forcement of  municipal  ordinances. "  The  charter  of  the  city.  Act  20  of 
1882  creates  such  magistrates  and  expressly  confers  upon  them  jurisdic- 
tion "  to  enforce  all  citj-  ordinances  and  to  try,  sentence  and  i)unisli  all 
persons  who  violate  any  legal  or  valid  city  ordinance . "    Sec.  49. 

2.  In  considering  the  question  of  the  legality  and  constitutionaUty  of 
the  ordinance,  we  confine  ourselves  to  the  grounds  presented  in  the 
lower  court.  The  exception  is  to  the  eflfect  that  the  ordinance  and  the 
notice  by  the  Mayor  provided  therein  violate  Article  6  of  the  Constitu- 
tion, which  declares  that  no  person  "  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law. "  She  complains  that  she  is  owner 
of  the  house  occupied  by  her,  and  that  in  being  compelled  to  remove 
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Uierefrom  on  order  of  the  Mayor,  or,  in  case  of  diaobedience,  to  be  fined 
or  inipiiBoned  for  failure  to  remove,  she  suffers  a  deprivation  of  her  prop- 
erty in  violation  of  the  article. 

In  considering  the  question  of  the  validity  of  the  ordinance  ^ve  are 
bound  to  give  it  a  reasonable  construction,  and,  in  case  of  ambiguity,  to 
give  that  construction  which  consists  with  the  Constitution  and  the  law. 
Dillon  Mun.  Corp.,  sections  413,  420. 

The  ordinance  deals  exclusively  with  occupants  of  "  houses  of  prosti- 
tution or  of  assignation  j "  it  authorizes  the  Mayor  to  give  notice  only  to 
occupants  of  such  houses,  and  the  penalties  are  inflicted  only  on  such  oc- 
cupants. It  is  not  to  be  construed  a«  authorizing  fines  or  inipnsonraent 
simply  for  disobeying  an  order  of  the  Mayor.  Those  penalties  could 
only  be  imposed  on  proof  of  three  facts : 

1.  That  the  defendant  was  occupying  **  a  house  of  prostitution  or  as- 
signation J " 

2.  The  Oder  of  the  Mayor. 

3.  The  disobedience  thereto. 

Accordingly  the  affidavit  in  this  case  charges  defendant  with  "  failing 
to  remove  from  said  No.  55  First  street  occupied  by  her  as  an  assignation 
/lojwe; "  and  the  transcript  abundantly  shows  that  the  defendant  was 
heard  and  the  court  tried  and  determined  the  question  of  fact  as  to 
whether  or  not  the  defendant  occupied  and  kept  her  house  as  an  assig- 
nation house. 

So  construed  and  enforced,  and  confining  ourselves  exclusivelj'  to  the 
first  section  of  the  ordinance  which  is  the  only  one  involved,  the  q'les- 
tion  fs,  whether  the  enforcement  thereof  operates  a  deprivation  of 
property  "  without  due  process  of  law." 

We  think  not.  The  charter  of  the  city  expressly  delegates  the  power 
to  "  regulate  houses  of  prostitution  and  assignation  "  and  "  to  exclude 
such  houses  from  certain  limits"  and  **  to  close  the  same,"  and  "to 
authorize  the  Mayor  to  close  such  i)laces."    Act  20  of  1882,  sec.  8,  par.  11. 

The  ordinance  is  passed  in  the  exercise  of  this  power. 

To  require  prostitutes  and  keepers  of  assignation  houses  to  remove 
from  houses  situated  in  localities  where  they  are  forbidden,  is  a  proper, 
and  the  only,  practical,  method  of  "  closing  "  such  houses  and  of  "  exclu- 
ding" tlieni  from  such  limits;  and  the  power  granted  to  the  corporation 
to  **  close  "  and  to  "  exclude  "  houses  of  prostitution  and  of  assignation, 
includes  and  implies  the  pow<*r  to  adopt  the  proper  means  to  accom- 
I)lish  this  end.     Dillon  Mun.  C'orp.,  sec.  376. 

It  is  the  clearest  possible^example  of  a  police  regulation,  the  exercise 
of  the  police  power  of  the  State  —  that  power  reserved  to  every  State, 
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as  essential  to  social  order  and  comfort^  wliich  subjects  the  most  abso- 
lute rights  of  property  to  the  condition  that  they  shall  be  so  used  as 
not  to  infringe  the  rights  of  others.  Defendant's  ownership  of  the 
property  cannnot  avail  to  protect  her  in  its  occupancy,  when  perverted 
to  a  pro]iibited  use  of  it  as  a  house  of  assignation. 

The  ordinance  under  consideration  does  not  deprive  defendant  of  her 
property }  it  simply  prevents  its  use  by  her  for  purposes  inconsistent 
with  public  order  and  morals. 

Even  this  qualified  deprivation  is  not  operated  without  "  due  process 
of  law ;  "  it  is  enforced  by  a  competent  tribunal,  only  after  contradic- 
tory hearing  and  on  proof  that  the  oflfence  charged  has  been  committed. 

Theicfore,  the  constitutional  provisions  invoked,  is  not  violated. 

3.  Complaints  is  made  'that  the  magistrate  received  evidence  of 
common  reputation  of  the  house  and  of  defendant  as  for  the  purposes 
for  which  the  house  was  used.  The  bill  of  exception  does  not  show 
that  this  was  the  only  evidence  received ;  and,  morex)ver,  there  is  good 
authority  supporting  the  admissibility  of  such  evidence  in  this  clas8 
of  cases.  2  Wharton  Cr.  L.,  sec.  2395  (b) ;  1  Dillon  Mun.  Corp.,  sec. 
376,  Note  I. 

4.  The  objection  to  the  compi^tency  of  a  witness,  on  the  ground  that 
he  had  been  convicted  and  sentenced  for  grand  larceny,  has  no  force 
since  Act  29  of  1886,  which  provides  that  **  the  competent  witness  in  all 
criminal  matters  shall  be  a  person  of  proper  underotanding,^  with  cer- 
tain exceptions  not  geminne  to  this  point.  This  is  the  first  statute  passed 
on  this  subject  in  this  State.  Prior  thereto  the  case  was  governed  by  the 
rules  of  the  English  common  law  as  existing  in  1805,  which  excluded 
convicted  and  sentenced  felons.  State  vs.  Mullen,  33  Ann.  159 ;  State 
vs.  Benoit,  16  Ann.  273. 

But  since  the  matter  has  now  been  regulated  by  statute,  no  disquali- 
fications can  be  recognized  outside  thereof. 
Judgment  affirmed. 


No.  10,441. 
The  State  of  Loiisiana   vs.   Isaiah   Dent  et  als. 

The  allowance  of  a  change  of  venue  ia  largely  within  the  sonnd  legal  discretion  of  the 
trial  judge,  and  hia  ruling  will  not  be  diaturbed  nnleaa  it  is  manifest  that  bis  discretion 
has  btM^u  abuse<l. 

An  objection  to  the  want  of  compeUncy  of  a  juror,  based  on  the  ground  that  he  was  not 
sufficiently  acquainted  with  the  English  language,  and  did  not  understand  such  terms  as 
"  bias,"  "prejudice,"  and  "  verdict,"  must  be  received  and  construed  reasonably. 
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The  ]*w  doeH  not  requiro  a  Juror  to  be  a  scholar,  or  that  he  Hhonld  have  an  edncation. 
It  only  n^uiroA  that  he  should  comprehend  ordinary  disooume  in  the  English  language. 

3.  The  expression  of  an  opinion  which  disqualifies  a  Juror,  is  a  fixed,  deliberate  and  deter- 
mined one,  which  does  not  yield  to  evidence. 

APPEAL  from  tlie  Sixteenth  District  Court,  Parish  of  East  Feliciana. 
Brame,  J. 


J.  Henrif  Shepfierd^  District  Attorney,  for  tlie  State,  Appellee. 


J,  (i.  KUbonme  and  E.  T.  Merrick,  Jr.,  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Isaiah  Dent  and  Charles  Dent  appeal  from  an  unquali- 
fied conviction  of  murder  and  sentence  of  death ;  and  Frank  Coof^er 
appeals  from  a  qualified  verdict  and  a  sentence  to  life  imprisonment. 

During  the  progress  of  the  trial,  quite  a  number  of  bills  of  exception 
were  taken  by  the  defendant's  counsel  to  the  refusal  of  the  trial  judge 
to  grant  them  a  change  of  venue,  and  his  refusal  to  sustain  various 
challenges  for  cause  which  were  tendered  by  them,  to  different  persons 
who  were  called,  either  as  regular  jurors  or  as  talesmen.  We  will  dis- 
cuss only  those  bills  which  are  argued  in  counsel's  brief. 

I. 

The  application  for  a  change  of  venue  on  the  part  of  defendants 
rests  upon  their  averments  "that  by  reason  of  prejudice  on  the  public 
mind  *  *  engendered  by  newspaper  reports  and  articles,  and 
other  causes,  they  cannot  obtain  a  fair  and  impartial  trial  in  the  parish 
where  the  charge  against  them  is  now  pending;  and  that  said  prejudice 
exists  in  all  the  parishes  a(\joining  judicial  districts." 

This  application  is  sworn  to  by  the  defendants,  Charles  and  Isaiah 
Dent,  only. 

The  defendant's  bill  of  exceptions  No.  1,  and  the  certificate  of  the 
judge  appended  thereto,  contain  all  the  evidence  appertaining  to  the  ex- 
istence of  **  prejudice  in  the  public  mind,"  against  the  accused.  The 
bill  states  "  that,  at  the  time  they  were  captured  and  brouglit  back  to  the 
town  of  (vlinton,  a  body  of  some  forty  or  more  men  appeared  at  the  jail 
and  demanded  the  prisoners  for  the  purpose  of  lynching  them;  that  it 
was  only  by  the  nerve  and  quickness  of  a  few  leading  citizens  that  the 
accused  were  passed  out  of  the  jail  and,  surreptitiously,  conveyed  to 
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New  Orleans ;  tliat  the  train  on  wiiich  the  prisoners  were  carried  to  New 
Orleans  was  boarded  by  a  body  of  men,  who  threatened  to  lyncli  the 
prisoners,  but  who  were  unable  to  find  them,  as  they  were  in  the  bag- 
gage car;  that  there  was  mucli  excitement,  at  the  time,  and  ill-feeling 
against  the  prisoners." 

On  this  score  the  trial  judge  states  that  '*  after  hearing  six  witnesses 
on  the  part  of  tlie  defendants,  and  fifteen  on  the  part  of  the  State,  some 
of  whom  were  residents  of  each  and  every  ward  and  neighborhood  of 
this  parish,  and  tlie  most  of  w]iom  were  from  the  best  and  most  in- 
fluential citizens  of  the  parish,  and  each  and  every  witness  having 
sworn  positively'  that  there  was  no  such  state  of  prejudice  or  ill-feeling 
in  the  parisli  against  defendants,  as  would  prevent  them  from  having  a 
fair  and  impartial  trial,"  he  overruled  tlie  motion. 

Under  the  circumstances,  we  are  of  opinion  that  the  judge's  ruling 
was  correct. 

The  motion  for  cliange  of  venue  is  largely  within  the  sound  legal 
discretion  of  the  trial  judge.  State  vs.  Gonsoulin,  38  Ann.  460;  State 
vs.  White,  .30  Ann.  365;  State  vs.  Burger,  11  Ann.  607;  State  vs.  Daniel, 
31  Ann.  92 ;  State  vs.  Ford,  37  Ann.  443. 

We  are   satisfied  that  the   judge's  discretion   was   not  erroneously 

exercised. 

II. 

Defendants'  sixth  bill  was  reserved  to  the  judge's  refusal  to  sust4un  a 
challenge  for  cause  which  they  tendered  to  the  juror,  E.  A.  White. 
This  bill  was  imperfectly  transcribed  into  the  ti*anscript,  and  does  not 
cover  the  ground  taken  in  counsel's  brief,  altogether.  But  enough 
appears  to  fully  justify  the  judge's  ruling.  It  states  that  "  the  court 
was  of  opinion  that  said  juror  was  competent  *  *  because,  in 
answer  to  questions  by  the  court,  he  stated  that  his  opinion  was  formed 
from  nimor  and  not  from  conversation  with  any  of  the  witnesses ;  that 
he  had  no  bias  or  prejudice  against  the  parties  accused,  and  that  he 
would  be  governed  entirely  by  the  evidence  on  the  trial,  in  making  up 
his  verdict." 

We  thiuk  the  juror  was  comj>etent. 

III. 

Tlie  seventh  bill  was  retained  to  the  judge's  refusal  to  sustain  defend 
ants'  i>ere!nptory  challenge  of  the  talw  juror,  Carl  Hogie,  on  the  ground 
that  he  confessinl  on  his  voir  dire  that  he  did  not  understand  the  words 
**  bias,"  ** prejudice"  and  **  verdict,"  and  was,  therefore,  incompetent  to 
sit  as  a  juror. 
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The  court  held  that  lie  was  competent  and  qualified,  for  the  reason 
"that  the  juror  —  a  young  German — was  naturally  bright  and  intelli- 
gent, and,  while  he  talks  English  brokenly,  is  about  as  intelligent,  and 
understands  the  English  language  about  as  well  as  the  average  Ameri- 
can citizen,  and  said  he  could  understand  what  the  lawyers  and  witnesses 
said  in  court." 

What  was  said  on  this  subject  by  our  predecessors  in  State  vs.  Taze- 
well, 30  Ann.  884,  is  quite  apppropriate  to  this  case.  "  The  law  cer- 
tainly does  not  require  **  that  jurors  must  be  scholars,  or  even  that 
tliey  have  an  education ;  but  it  does  require  that  they  comprehend 
ordinary  discourse  in  tlie  English  language,  and  wisely  gives  the  judge 
power  to  determine  this  important  fact,  and  we  have  no  authority  to 
review  his  decision  thereon.  *  *  The  judge  had  the  jurors 
before  him,  and  enjoyed  a  better  opportunity  of  knowing  this  matter 
than  we  have,  and,  even  if  we  ha<l  the  power  to  review,  we  have  no 
reason  to  believe  that  he  abused  the  discretion  the  law  vested  in  him.'^ 

In  that  case  the  cause  assigned  was,  that  the  juror  confessed,  on  his 
voir  dire,  that  he  did  not  know  what  a  verdict  meant. 

The  cause  assigned  by  the  defendants  is  not  good  for  a  like  reason. 

IV. 

The  eighth,  ninth  and  tenth  bills  were,  severally,  taken  to  the  judge's 
refusal  to  entertain  defendants'  challenges  of  Brasher,  Benton  and 
Irwin,  for  causes  assigned,  same  being  that  the  jurors  had  previously 
fanned,  and  expressed,  fixed  and  delil>erate  opinions  relative  to  the 
guilt  or  innocence  of  accused. 

The  reasons  assigned  by  the  judge  for  refusing  same  being  quite  sim- 
ilar, they  may  be  considered  together. 

With  regard  to  the  first  he  said: 

"This  juror  said  that  he  had  a  fixed  opinion,  and  when  asked  by  the 
counsel  for  defendants,  what  he  meant  by  a  fixed  opinion,  said  that  he 
meant  that  his  mind  was  satisfied  one  way ;  that  he  had  heard  enough 
to  satisfy  his  mind  one  way;  but  that  his  opinion  could  be  changed  by 
evidence;  that  the  opinion  he  had  fornicfl  was  entirely  from  rumor;  that 
he  had  no  bias  or  prejudice  against  the  accused,  and  that  if  taken  on 
the  jury  he  would  l>e  governed  entirely  by  the  evidence  adduced  on  the 
trial  in  making  up  his  verdict,  and  that  he  was  able  to  render  a  fair  and 
impartial  verdict  according  to  the  law  and  the  evidence,  without*  being 
influenced  in  any  way  by  what  he  had  heard." 

With  regard  to  the  second,  he  said : 

"  This  juror  said  that  he  had  no  bias  or  prejudice  for  or  against  the 
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accused  ;  that  lie  bad  a  fixed  opinion  —  pretty  well  fixed  —  but  tbat  it 
was  entirely  from  rumor  and  newspaper  reports,  but  tbat  it  could  be 
clianged  by  evidence  —  very  strong  evidence  —  eitber  positive  or  circum- 
stantial, but  if  circumstantial  it  must  be  properly  connected ;  tbat  be 
would  be  governed  entirely  by  tlie  evidence  in  making  up  bis  verdict, 
and  tbat  be  was  able  to  render  a  fair  and  impartial  verdict,  according  to 
tbe  law  and  tbe  evidence  adduced  on  tbe  trial,  witbout  being  influenced 
in  any  way  by  wbat  be  bad  beard,  or  tbe  opinion  be  bad  formed/^ 

Witb  regard  to  tbe  third  be  said : 

'*  Tills  juror  said  tbat  be  bad  formed,  from  rumor  and  newspaper  re- 
ports, some  wbat  of  an  opinion,  and  tbat  it  would  require  evidence  t« 
remove  tbat  opinion  j  tbat  it  migbt  be  cbanged  by  circumstantial  evi 
dence — that  is,  it  would  require  pretty  strong  circumstaDti.al  evidence 
to  cbange  it;  tbat  it  was  not  a  fixed  opinion.  Tbat  be  bad  no  bias  or 
prejudice  against  tbe  accused,  and  tbat  be  would  be  governed  entirely 
by  tbe  evidence  in  making  up  bis  verdict,  witbout  being  in  any  way  in- 
fluenced by  bis  opinion  or  wbat  be  bad  beard.'^ 

Wben  taken  altogether  tbere  is  no  substantial  variation  between  tbe 
counsel's  statement  and  tbat  of  tbe  judge,  witb  regard  to  tbe'purport  of 
tbe  tbree  juror's  evidence  on  tbeiv  voir  dire. 

In  State  vs.  Farar,  35  Ann.  315,  we  bad  occasion  to  say  tbat  '*  the 
expression  of  an  opinion  which  disqualifies  a  juror,  is  a  fixed,  deliberate 
and  determined  one,  which  caiinot  be  cbanged,"  and  in  State  vs. 
Dorsey,  40  Ann.  740,  tbat  pi-ecept  was  repeated  and  we  further  observe 
that  "the  juror  in  question  may  be  said  to  have  a  fixed,  or  decided 
opinion,  but  not  an  unyielding  and  determined  one." 

In  the  former  case  we  also  said  that  "the  record  does  not  show  that 
the  prisoner  had  exhausted  his  peremptory  challenges  before  tbe  jury 
was  fully  made  up,  and  that  he  did  not  obtain  an  entire  panel  of  his 
own  choice.  As  was  substantially  well  said  on  a  similar  occasion,  it 
does  not  follow  tbat  because  the  party  might  have  been  received  as  a 
juror,  bis  rejection  is  error,  for  which  tbe  Court  will  reverse  tbe  judg- 
ment. The  great  object  of  the  constitution  and  the  law,  is  that  an  im- 
partial jury  may  be  obtained  in  every  case.  The  rejection  of  tbe  juror 
had  no  tendency  to  prevent  tbe  attainment  of  that  end,  for  the  prisoner 
had  not  exhausted  his  challenges  before  tbe  jury  was  fully  made  up, 
and  consequently  he  bad  obtained  an  entire  panel  of  bis  own  choice/' 
and,  in  tbe  latter,  we  quoted  that  opinion  with  favor,  and  said : 

"  Furthermore,  it  does  not  appear  that  tbe  particular  juror  in  question 
sat  upon  the  jury  of  trial." 

Those  opinions  are  in   perfect  accord    with  prior  and   subae<iuent 
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authority  on  tlie  subject,  and  nuist  control  our  decision  in  this  case ; 
nor  do  we  understand  the  opinion  in  State  vs.  Ricks,  32  A  nn.  1 101,  as 
expressing  a  contrary  view.  They  are  in  perfect  accord  with  the  ma- 
jority opinion  of  the  Court  in  State  vs.  Brenger,  Vuhy  p.  4Gfi  of  l4th 
of  Annuals. 
Judgment  affirmed. 


HOtfT- 


No.  10,486. 
The  State  op  Louisiana  vs.  John  Moxt(iomery. 

The  appointment  of  an  attorney  to  act  in  place  of  the  district  attorney,  under  Act  74  of  18S6, 

covers  aU  tlie  duties  required  of  the  district  attorney.  41  1087  ^ 

The  attorney  so  appointed  is  not  restricted  in  his  duties  tu  c^kies  already  on  file,  but  he  has  to      }}^    ^  i 
discharge  all  the  dnties  iraposiMl  by  law  upon  the  district  attorney.    He  is  not  required 
to  take  an  oath  in  each  case. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  Iberia. 
Montonj  J. 


Walter  U,  Eoffcra,  Attorney  General,  for  the  State,  Appellee. 


Edward  Simon,  A,  &  C,  FonteUeu  and  Foster  cf-  Bromsard,  forDefeiid- 
ants  and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  The  accused  was  indicted  for  murder  and  convicted  of 
manslaughter  and  sentenced  to  imprisonment  at  hard  labor  for  twenty 
years,  from  which  sentence  he  has  appealed. 

The  grounds  of  defense  are  that  the  attorney  appointed  by  the  court 
in  the  absence  of  the  district  attorney  has  no  authority  to  sign,  frame, 
or  file  an  indictment  or  information  under  Act  74  of  1880.  That  his 
authority  extends  only  to  *^  pending  cases." 

In  the  case  of  the  State  vs.  Richard  Johnson,  recently  decided,  the 
constitutionality  of  Act  14  of  1886  was  aifiiiued. 

Counsel  for  the  accused,  however,  urge  that  the  attorney  appointed 
by  the  coiirt,  under  said  act,  has  authority  to  act  only  in  pending  cases, 
which  he  contends  to  mean  cases  in  which  indictments  or  information 
have  already  been  presented  and  filed.  The  attorney  appointed  by  the 
court  in  this  case  signed  the  indictment.  The  case  Wiis  not  on  the 
docket  at  the  time  of  his  appointment. 
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accused ;  tbat  he  liad  a  fixed  opinion  —  pretty  well  fixed  —  but  that  it 
was  entirely  from  rumor  and  newspaper  reports,  but  that  it  could  be 
changed  by  evidence  —  very  strong  evidence  —  either  positive  or  circum- 
stantial^ but  if  circumstantial  it  must  be  properly  connected;  that  he 
would  be  governed  entirely  by  the  evidence  in  making  up  his  verdict, 
and  that  he  was  able  to  render  a  fair  and  impartial  verdict,  according  to 
the  law  and  the  evidence  adduced  on  the  trial,  without  being  intluenced 
in  any  way  by  what  he  had  heard,  or  the  opinion  he  had  formed/' 

With  regard  to  the  third  he  said : 

"  This  juror  said  that  he  had  fonned,  from  rumor  and  newspaper  re- 
ports, somewhat  of  an  opinion,  and  that  it  would  require  evidence  to 
remove  that  opinion  j  that  it  might  be  changed  by  circumstantial  evi 
dence — that  is,  it  would  require  pretty  strong  circumstantial  evidence 
to  change  it;  that  it  was  not  a  fixed  opinion.  That  he  had  no  bias  or 
prejudice  against  the  accused,  and  that  he  would  be  governed  entirely 
by  the  evidence  in  making  up  his  verdict,  without  being  in  any  way  in- 
fluenced by  his  opinion  or  what  he  had  heard." 

When  taken  altogether  there  is  no  substantial  variation  between  the 
counsel's  statement  and  that  of  the  judge,  with  regard  to  the^urport  of 
the  three  juror's  evidence  on  theiv  voir  dire. 

In  State  vs.  Farar,  35  Ann.  315,  we  had  occasion  to  say  that  "  the 
expression  of  an  opinion  which  disqualifies  a  juror,  is  a  fixed,  deliberate 
and  determined  one,  which  cannot  be  changed,"  and  in  State  vs. 
Dorsej',  40  Ann.  740,  that  precept  was  repeated  and  we  further  observe 
that  **  the  juror  in  question  may  be  said  to  have  a  fixed,  or  decided 
opinion,  but  not  an  unyielding  and  detei^mined  one." 

In  the  former  case  we  also  said  that  **the  record  does  not  show  that 
the  prisoner  had  exhausted  his  peremptory  challenges  before  the  jury 
was  fully  made  up,  and  that  he  did  not  obtain  an  entire  panel  of  his 
own  choice.  As  was  substantially  well  said  on  a  similar  occasion,  it 
does  not  follow  that  because  the  party  might  have  l)een  received  as  a 
juror,  his  rejection  is  error,  for  which  the  Court  will  reverse  the  judg- 
ment. The  great  object  of  the  constitution  and  the  law,  is  that  an  im- 
partial jury  may  be  obtained  in  every  case.  The  rejection  of  the  juror 
had  no  tendency  to  prevent  the  attainment  of  that  end,  for  the  prisoner 
had  not  exhausted  his  challenges  before  the  jury  was  fully  made  up, 
and  consequently  he  had  obtained  an  entire  panel  of  his  own  choice." 
and,  in  the  lattery  we  quoted  that  opinion  with  favor,  and  said : 

"  Furthermore,  it  does  not  appear  that  the  particular  juror  in  question 
sat  upon  the  jury  of  trial." 

Those  opinions  are  in   perfect  accord    with  jmor  and  subsequent 
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authority  on  the  subject,  and  must  control  our  decision  in  tliis  case ; 
nor  do  we  understand  the  opinion  in  State  vs.  Ricks,  32  Ann.  1101,  as 
expressing  a  contrary  view.  They  are  in  perfect  accord  witli  the  ma- 
jority opinion  of  the  Court  in  State  vs.  Brenger,  Videy  p.  4G(i  of  l4tli 
of  Annuals. 
Judgment  affirmed. 


No.  10,486. 
The  State  of  Louisiana  vs.  John  Montgomery. 

The  appointment  of  an  attorney  to  act  in  place  of  the  district  attorney,  under  Act  74  of  1886, 

covers  all  tlio  duties  required  of  the  diHtrict  attorney.  '~4l  1087 

The  attorney  so  appointed  is  not  restricted  in  his  duties  to  cases  ali^eady  on  file,  but  he  has  to      ^    °^ 
discharge  all  the  duties  imposed  by  law  upon  the  district  attoruej'.    He  is  not  inquired 
to  take  an  oath  in  each  case. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  Iberia. 
Moufon,  J. 


Walter  n,  Eogers,  Attorney  General,  for  the  State,  Appellee. 


Edward  Simon,  A.  d  C.  FonUlleu  and  Foster  d'  Drou^sard,  for  Defend- 
ants and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  The  accused  was  indicted  for  murder  and  convicted  of 
manslaughter  and  sentenced  to  imprisonment  at  hard  labor  for  twenty 
years,  from  which  sentence  he  has  appealed. 

The  grounds  of  defense  are  that  the  attorney  appointed  by  the  court 
in  the  absence  of  the  district  attorney  has  no  authority  to  sign,  frame, 
or  file  an  indictment  or  information  under  Act  74  of  1880.  That  his 
authority  extends  only  to  **  pending  ca^*es." 

In  the  case  of  the  State  vs.  Richard  Johnson,  recently  decided,  the 
constitutionality  of  Act  14  of  1886  wan  afiimied. 

Counsel  for  the  accused,  however,  urge  that  the  attorney  appointed 
by  the  court,  under  said  act,  has  authority  to  act  only  in  pending  cases, 
which  he  contends  to  mean  cases  in  wliich  indictments  or  information 
have  already  been  presented  and  tiled.  The  attorney  appointed  by  the 
court  in  tliis  case  signed  the  indictment.  The  case  whs  not  on  the 
docket  at  the  time  of  his  appointment. 
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cretion  for  sufficient,  valid  cause.  Such  reticence  would  not  in  itself,  Ue 
censurable  here. 

The  light  to  cliallenf^e  must  be  exercised  to  reject,  but  not  to  achct 
jurors. 

The  error,  if  any  was  committed,  is  not  revisable  on  appeal.  State 
vs.  Shields,  3.*i  Ann.  1410;  State  vs.  Farrer,  35  Ann.  317 ;  StAte  vs. 
Creech,  3S  Ann.  480;  State  vs.  Claire  and  Giljson,  41  Ann.  1067. 

II. 

Counsel  for  accused  further  complains  that  the  trial  judge  allowed  a 
witness  to  answer  a  question,  the  purpose  of  which  was  to  obt-ain  his 
opinion  J  when  no  fact  had  been  previously  detailed  on  which  his  im- 
pression or  opinion  could  be  founded. 

Leaving  aside  another  discrepancy  which  the  bill  shows  to  have  exist- 
ed between  the  counsel  and  the  judge,  and  conceding  that  the  question 
put  to  the  witness  was  designed  as  contended,  to  establish  by  the  wit- 
nessy  that  he  expected  to  meet  a  certain  person,  at  an  assignation  made 
in  an  anonymous  not<e  claimed  to  have  been  received  by  him,  and  that 
it  had  not  been  previously  proved  that  the  hand  writing  of  the  note  was 
that  of  such  person,  or  that  no  other  fact  had  been  established  from 
which  the  witness  could  have  knowledge  as  to  the  person  who  had  so- 
licited the  meeting, — it  is  manifest,  that  the  State  did  not  propose  to 
elicit  any  opinion  or  impression  from  the  witness,  but  intended  to  show 
aftirmatively  the  fact  that  he  expected  to  meet  the  person  at  the  appoint- 
ed place. 

The  expectation  of  the  witness  was  not  an  opinion,  but  a  fact  and  it 
could  have  been  ascertained  or  drawn  out  as  such  ffict. 

Hesides,  had  the  question  had  for  object  to  (»btain  an  opinion,  it  is 
clear  that  the  exijression  of  such  opinion  would  have  been  entitled  to  no 
legal  effect,  even  coming  from  an  expert,  unless  accompanied  by  a  state- 
ment of  the  fact  or  circumstances  from  which  derived,  and  it  is  not 
shown  that  the  accused  was  deprived  of  the  right  of  examining  the  wit- 
ness so  as  to  show  that  he  did  nt>t  exp<H»t  to  meet  the  person. 

It  ma  J'  be  that  he  endeavored  to  do  so  and  failed,  for  it  is  stated  by 
his  counsel,  I  hat  the  evidence  elicited  thereby  was  very  prejudicial  to 
him,  because  this  was  the  only  evidence  to  show  a  probable  motive  in 
the  accused  for  the  alleged  commission  of  the  offence  for  which  he  was 
under  prosecution. 

Judgment  affirmed. 
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No.  10,398. 
S  re 'CESSION  OF  Joseph  Louenz. 

1.  In  a  procee<Ung  taken  to  pnt  heirs  in  poasession  of  an  estate,  an  Issne  must  be  joined, 
as  in  other  civil  matters,  with  the  administrator  in  possession,  and  proof  must  be  taken 
and  Jndfnnent  rendered  contradictorily,  recognizing  their  capacity. 

2.  Judgment  of  foreign  eonntrles  must  l>e  clothed  with  all  the  forms  required  to  prove  their 
anihenticity,  in  the  country  in  whieh  they  are  pronounced,  otherwist^  (H>pies  of  same  will 
not  he  t'ouHidei-e<1  authentic,  and  cannot  be  admitted  in  evidence  in  the  tribunals  of  thin 
State. 

3.  What  purports  to  be  the  exempli Hcation  of  a  record  in  the  Imperial  Royal  District  Conrt 
of  FYiidland,  in  the  province  of  Bohemia,  in  the  Empire  of  Austria,  which  does  not 
contain  intrintie  evidence  of  a  .judgment  or  decree  of  that  courts  and  which  is  not  shown 
by  extriwne  evidence,  to  have  lieen  In  the  form  of  a  judgment  or  d<»cre«*  of  such  court. 
<*annot  1h;  ailmitted  in  evidence  hi  our  court  as  tliat  of  such  judgment  or  decree. 

APPEAL  ftora  tlie  Civil  DiHtrict  Court  for  tlio  Parisli  of  Orleaus. 
Monroe,  J. 


A  »g.  Bernau  for  Plaintiffs  and  Appellants. 


(hui.  A,  Breaux  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  The  deceased,  Joseph  Lorenz,  formerly  a  citizen  of 
Friidland,  Bohemia,  a  province  of  the  Austrian  Empire,  died  in  New 
Orleans  on  the  17th  of  November,  1887,  intestate,  leaving  a  succession 
which  consisted  exclusively  of  cash  and  movables.  It  was  placed  under 
an  administration  by  the  public  administrator  —  there  being  no  known 
heirs  of  the  deceased,  present  or  represented  j  and  when  his  gestion 
closed  there  was  a  balance  of  $2,722  18  shown  to  be  on  hand,  by  the 
final  account  of  Decenilwr  IDtli,  1H87. 

The  present  proceeding  was  instituted  by  E.  Von  Meysiuburg,  Consul 
General  of  Austria,  resident  of  said  city,  as  the  agent  of  certain  persons 
residing  in  Friidland,  Bohemia,  to  have  them  recognized  and  put  in 
possession  as  the  heirs  of  said  estate. 

It  was  orginally  begun  by  rule,  i)ut  it  was  dismissed  by  the  court  as 
of  nonsuit,  and  this  one  was  commenced  by  citation  to  the  public 
administrator,  in  lieu  thereof. 

The  answer  is  a  general  denial,  coupled  with  an  averment  that  the 
parties  named  are  not  the  heirs  of  Joseph  Lorenz,  deceased. 
.    On  the  trial,  counsel  for  the  petitioner  offered  to  file  in  evidence  the 
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procuration  ol  the  CodbuI  General,  along  with  what  are  alleged  to  />e  ex- 
emplifications from  the  records  of  a  certain  court  in  Bohemia,  AuRtria. 
whereby  the  petitioning  principals  were  duly  recognized  as  the  coliat<»rjil 
kindred  of  the  deceased  and,  as  such,  entitled  to  inherit  his  estati*. 
These  documents  are  written  in  the  (Tcnnan  language,  and  are  brouglit 
up  in  the  original  annexed  to  tlie  record,  and  it,  also,  contains  a  transla- 
tion into  Englisli. 

All  of  these  were  objected  to  as  evideni'e,  on  the  grounds  : 

'*  Tliat  the  proceedings  offered  cannot  sUmd  as  evidence  and  in  lieu  of 
evidence  for  the  decree  which  is  asked  for  herein  to  recognize  certain 
heirs ;  that  said  judgment  of  court  has  not  by  any  proceeding  whatever 
been  recognized  as  the  judgment  of  a  foreign  court ;  tliat  the  proceed- 
ing is  an  ex  parte  proceeding  which  is  not  binding  up<m  the  public  ad- 
ministrat4>r  in  a  proceeding  against  him." 

These  objections  were  sustained  by  the  judge  a  quo,  and  the  testi- 
mony rejected,  and  it  was  brought  up  annexed  to  a  bill  of  exceptions, 
so  that,  in  the  event  of  an  adverse  rnling  in  this  court  on  the  question  ot 
its  admissibility,  we  could  examine  it  as  applicable  to  the  merits,  anil 
decide  the  issues  involved. 

The  contention  of  the  counsel  for  the  public  aclministrator  is,  that  in 
a  proceeding  taken  to  send  heirs  into  possession  of  an  estate,  an  issue 
must  be  joined,  as  in  other  civil  matters,  before  judgment  can  be  ren- 
dered. That  such  proceeding  must  be  conducted  contradictorily,  and 
that  no  testimony  can  be  admitted  on  the  trial,  over  objection,  which 
has  lieen  taken  ex  parte. 

To  put  the  defendant's  view  more  tersely  we  (piote  from  his  brief  at 
page  2,  viz : 

"  If  the  decedent  had  die4l  in  Austria,  and  an  administrator,  or  officer. 
♦  •  had  been  appointed  under  its  laws,  and  the  claimants  herein 
had  there  proceeded  contradictorily  to  have  themselves  a<^'udged  heirs, 
upon  such  a  record  the  court  of  probate  here,  in  ancillary  proceedings, 
would  have  admitted  tlie  proceedings,  and  held  itself  bound  by  the 
judgment,  but  such  is  not  the  instant  case. 

** There  was  no  succession  in  Austria;  but  in  independent  proceed- 
ings, ex  parte  merely,  the  petitioners  obtained  an  order,  not  a  judgment, 
which  they  say  is  binding." 

This  objection  raises  a  question  as  to  what  ettect  is  to  be  given  to  the 
proceedings  of  the  Austrian  court ;  as  to  whether  it  presents,  in  efiecX^ 
any  judgment  or  decree  on  the  cjuestion  of  the  heirship  of  the  claimants. 

It  is  a  re4iuirement  of  our  law  that  "  when  the  heirs  *  *  having 
a  right  to  a  succession,  present  themselves,  or  send  their  powers  of  at- 
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torney,  they  are  bound  to  cause  themselves  to  be  recognized  as  such,  and 
shall  be  put  in  possession  by  the  judjj:e  of  the  place  where  the  succession 
is  opened,  after  having  cited  the  ourat^)r  who  has  been  appointed  for  the 
succession."    R.  C.  C.  1198. 

Code  of  Pnu'tice,  Article  1000,  is  couched  in  like  terms. 

It  is  elementary,  that  the  form  and  effect  of  the  actions  are  governed 
by  the  law  of  the  place  where  they  are  brought.     C.  P.  13. 

It  has  been  held,  invariably,  that  in  such  matters,  heirs  must  proceed 
by  suit.    Cald weirs  Heirs  vs.  Glen,  Curator,  O'R.  9. 

And  that  ex  parte  proceedings  for  the  recognition  of  heirs,  bind  neither 
creditors  or  third  persons.  Dalton  vs.  Wickliffe,  35  Ann.  355 ;  Succes- 
sion of  Lampkin,  35  Ann.  418;  Succession  of  Charmburg,  34  Ann.  21. 

Our  law  further  provides  that  the  applicants  "  shall  file  along  with 
their  petition,  all  such  proofs  as  may  go  in  support  of  their  application, 
to  the  end  that  the  curatm*  may  be  made  acquainted  with  them."  C. 
P.  1001. 

It  further  provides  that,  *' if  from  the  examination  of  the  testimony 
produced  in  support  of  the  prayer,  the  judge  discovers  that  the  peti- 
tioners are  entitled  to  the  succession,  he  shall  put  them  in  possession  of 
it."    C.  P.  1003. 

It  is  plain,  that  the  question  of  the  competency  of  the  evidence,  is  one 
for  the  court  a  qua,  and  that  it  is  authorized  to  judge  of  the  sufiiciency 
of  the  proofs  offered  in  support  of  the  pretensions  set  up  by  persons 
alleging  themselves  to  be  heirs  to  an  estate  under  its  jurisdiction ;  and 
it  was  the  duty  of  the  administrator  to  require  strict,  legal  proof  of 
same. 

It  is  true  that  our  law  provides,  that  '*  when  judgments  have  been 
rendered  in  foreign  countries,  the  copies  presented  shall  be  considered 
authentic,  and  admitted  in  evidence  in  the  tribunals  of  this  State,  (/* 
fh^y  are  clothed  with  alt  the  forniH  required  to  prove  their  authenticity  iu 
the  country  in  which  they  are  profwunced.'"    C.  P.  753.     (Italics  are  ours.) 

Foreign  judgments  have  frequently  been  given  eflFect,  by  the  decrees  of 
ciur  courts.  Brannahan  vs.  Tanner,  16  La.  434  ;  Jones  vs.  Jamison,  15 
Ann.  35;  Rowand  vs.  Jarvis,  5  Ann.  43  ;  Railroad  Company  vs.  Thorn- 
ton, 12  Ann.  73();  Statue  ex  rel.  Plaisant  vs.  Railroad  Company,  :i8 
Ann.  313. 

But  in  our  conception,  what  is  presented  to  us  as  a  Judgment  of  the 
Imperial  Royal  District  Court  of  Priidland,  in  the  province  of  Bohemia 
in  the  Empire  of  Austria,  is  not  clothed  with  all  the  forms  reqidsite  to 
prove  its  authenticity,  as  such,  in  that  country.  It  contains  no  intrinsic 
e^'idence  of  a  decree,  or  judgment  of  that  court ;  and  no  extrinsic  evi- 
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dence  was  offered  in  tlie  court  below  that  the  forniA  of  law  i-equired  iu 
tliat  country  had  been  purHued,  and  tliat  Huoh  decree  —  if,  incleed,  it  \h^ 
one  —  legally  fixed  the  statn*i  of  the  clahnants  there. 

While  it  18  perfectly  true  that  the  claimant«  are  AuHtriau  subjects, 
and  are,  therefore,  amenable  to  the  laws  of  that  Empire,  and  within  the 
jurisdiction  of  the  courtH  t)f  that  country  ratione  persona.,  it  is  quite  ap- 
parent that  the  re^,  i.  e.,  the  succession  of  Joseph  Lorenz,  was  not;  and 
hence,  there  was  nothing  within  its  control  which  coidd  make  it^decreei* 
effective,  vatUnie  mater Uu. 

A  careful  examination  of  the  record  offered  in  eviclcnce,  has  satisfied 
us  that,  at  most,  the  proceeding  was  ex  parte,  and  the  hearing  was  an 
extra  judicial  one,  and  had  for  its  object  the  taking  of  the  testimony  of 
certain  witnesses,  who  voluntarily  ai>i>eared  before  the  judge,  and  gave 
in  their  evidence,  in  order  that  it  might  be  attjiched  to  a  power  of  at- 
torney to  be  executed  in  favor  of  and  forwarded  to  the  Austiian  Consul 
at  New  Orleans.  In  effect,  this  was  merely  a  commission  to  take  testi- 
mony, before  an  Austrian  judge,  of  certain  persons  i*esiding  in  that 
Empire,  and  which  had  no  forc<'  and  efltect  whatever,  as  a  judgment  of 
court  iu  that  country. 

It  was  the  duty  of  plaintiffs  to  have  obtained  a  commission  from  tht* 
court  in  which  the  suit  for  the  recognition  of  the  heirs  was  pending,  to 
take  the  testimony  of  witnesses  in  Friidland,  Bohemia,  on  which  they 
relied. 

The  evidence  offered  was  correctly  rejected. 

Judgment  affirmed. 


No.  10,436. 

The  State  ex  uel.  V.,  S.  and  P.  R.  R.  Co.  vs.  W.  L.  Emorv,  Ji.stick 

OF  the  Peace. 

Act  7  of  1888,  giving  jiisticert  of  the  peace,  jumdiction  in  casvjt  of  trespaM).  where  tho  saim 
occurred  is  not  a  local  or  H)>ecial  law  but  general  in  its  character,  applying  t4>  all  majfio 
trate  8  coartfl  throughout  the  State  and  to  all  coriK»ration8. 

A  PPLICATIOX  for  Prohibition. 


F.  L.  Stiibbs,  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.     Relator,  a   corporation  domiciled  in   the   Parish  of 
Ouachita,  having  been  sued  before  the  respondent,  justice  of  the  peace 
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for  ward  four,  Pariph  of  Lincoln,  exc<ipt^d  to  the  jurisdiction  ot  the 
niagistrate^B  court,  which  exc<*ption  was  overruled  and  judgment  by 
default  i-endered  against  rehitor. 

The  i-elator  seeks  relief  in  this  application  for  a  writ  of  xn'ohibition. 
The  claim  of  the  respondent  justice  to  jurisdiction  rests  upon  Act  No.  7 
of  1888,  which  is  '*  an  act  to  amend  and  re-enact  Article  J 069  of  the  Code 
of  Practice,  and  is  as  follows :  That  Article  10(>9  of  the  Code  of  Practice 
be  amended  and  re-enacted  so  as  to  read  as  follows :  In  civil  cases 
within  their  competence,  justices  of  the  peace  can  only  cite  before  them 
such  persons  as  are  domiciliated  or  residing  within  the  limits  of  their 
jurisdiction,  or  strangers  who  may  chance  to  be  there  j  and  in  all  cases 
where  any  corporation  shall  commit  trespass  or  do  anything  for  which 
an  action  of  damages  lies,  it  shall  Im*  liable  to  Ik^  sued  in  the  ward  w^here 
such  damage  is  done  or  trespass  ccmimitted.'' 

Relator  alleges  that  said  **act  is  violative  of  Art.  40  of  tlie  Constitu- 
tion of  the  State,  as  by  a  spex'ial  law  it  assumes  to  regulate  the  jurisdic- 
tion of  magistrates^  courts  with  reference  to  a  certain  class  of  defendants 
only,''  and  therefore  Art.  1070,  C.  P.,  is  still  in  force  and  regulates  the 
jurisdiction  of  magistrates'  courts. 

Art.  4(>  of  the  Constitution  says  that  *'the  General  Assembly  shall  not 
pass  any  local  or  special  law  on  the  following  specified  objects :"'  Among 
the  prohibited  objects  of  legislation  is  "  regulating  the  pi*actice  or  juris- 
diction of  any  court."" 

The  meaning  of  said  article  is  plain  and  unambigiums.  The  evident 
intention  is  that  the  (Jeneral  Assembly  shall  enact  no  local  or  special  law 
to  reguhite  in  any  particular  locality  the  jurisdiction  or  practice  of  any 
court  in  any  particular  and  designated  locality,  so  as  to  exempt  it  from 
the  general  jurisprudence  and  practice  of  the  court  throughout  the  State* 
The  act  in  (luestion  is  general  in  its  character  as  its  application  is  to  all 
justices'  courts  throughcmt  the  State.  It  applies  to  no  particular  cor- 
poration, but  to  all  coriiorations  that  may  commit  trespass— railroads, 
stage,  steamboat,  electric  light  and  all  other  corporations.  No  particu- 
lar corporation  is  designated  in  the  act. 

Act  No.  7  of  1H88  is  neither  local  nor  special,  and  therefore  does  not 
violate  Articles  46  and  47  of  the  Constitution  of  1879.  The  respondent 
justice  had  jurisdiction  of  tlie  cause.  It  is,  therefore,  ordered  that  the 
writ  of  prohibition  prayed  for  by  relator  be  <l<*nied  and  the  rule  dis- 
charged at  relator's  cost, 
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SUt«  and  Di  Carlo  vs.  Abbott.' 

No.  10,400. 

Thk  Statk   of    LorisiANA    and   GirsKiM'K    l)i   Caklo  vs.  John 

Abbott. 

The  Goveniur  \n  vi*Hto<l  with  ptrnt-r  to  i-euiove  au  iiii»)HH>t4»i'  uf  weighUand  iuea«ur<»ii,  aud  the 
coartoai'o  without  authority  to  in<|uire  into  the  rcaaous  for  the  removal. 

In  the  cominiatfion  if  woiiIh  ai^  ustMl  (Mxuivafeiit  to  "  removal ''  and  which  plainly  Hhow  thar 
the  party  appoint«>d  in  to  act  in  the  place  of  the  one  holding  the  office,  this  ia  «nfficient  to 
operate  a  removal,  and  to  entitle  the  party  appoint«Nl  to  take  poftiiei»Hion  of  the  office.  The 
last  appointment  sapoiriHleH  the  tirttt,  aud  is  a  manifestation  of  the  power  vested  in  thr 
(iovemor  to  i-emove  the  incumbnut.    No  other  declaration  is  ne<*essary. 

A  person  who  has  declared  his  intention  of  bec<muug  a  eitiz<>n  of  t-be  ruitiMl  Stat**H  and  h»* 
qualified  as  au  elector  is  a  citizen  of  the  State  and  elej^ible  to  hold  offitM*. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parisli  of  Orleans. 
Kinf/j  J. 


Walter  H.  Uofjern  and  Amj,  Hernau  for  Plaintiffs  and  Ap^Kdlees. 


7/.  L,  TAizai'UH  and  Lionei  AdaniM  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court  was  delivered  by 

McEnery,  J.  John  Abbott  the  defendant  was  uoujinated  and  ap- 
pointed by  the  Governor,  and  confirmed  by  the  Senate  to  the  office  ol 
Inspector  of  Weights  and  Measures.     He  (jualifled  on  the  2.5th  July, 

1888. 

On  the  22d  day  of  Decemlier  following,  the  Governor  appointed  to 
the  same  office  aud  issued  a  commission  to  Di  Carlo. 

The  commission  reads  '^  that  I  have  nominated,  constituted  and  ap- 
pointed Giuseppe  Di  Carlo,  Inspector  of  Weights  and  Measui-es,  for  the 
First  District  in  Orleans  parish,  vice  John  Abbott." 

Proceedings  under  the  intrusion-into-office  Act,  were  institut^^d  bv 
the  State  and  Di  Carlo  to  have  Abbott  aiVJudged  an  intruder  and  usurp- 
er of  said  office,  and  that  said  Di  Carlo  be  declared  entitled  to  said 
office  and  to  the  quiet  enjoyment  of  the  same. 

The  defence  is  that  Di  Carlo  is  an  alien  and  ineligible,  and  the  com- 
mission issued  to  him  is  therefore  null  and  void,  and  that  the  appoint- 
ment of  Di  Carlo  and  the  issuance  of  a  commission  to  him  worded  as 
stated,  before  the  expiration  of  Abbott's  term  of  office  has  expired,  do€i« 
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not  operate  ip»o  facto  the.  iHtteiK'  removal  from  the  office  and  tliere being 
no  vacancy  the  appointment  i«  null  and  void. 

Prior  to  liirt  appointment  Di  Vnvlo  had  declared  his  intention  to  be- 
ctime  a  citizen  of  the  Fnited  States.  He  had  qualitied  as  an  elector  and 
wat*  therefore  a  <*itizen  of  the  State,  and  elij^ible  to  naid  ofti<'e.  State 
vs.  Fowler,  -H  Ann.  ;J80. 

If  the  commisHion  had  issued  stating  that  the  (iovernor  ha«l  appointed 
Di  Carlo  vice  Abbott  removed,  there  could  be  no  ipiestion  as  to  the  va- 
cancy created  by  the  (lOvernor  under  the  authority  vested  in  him  to  re- 
move for  special  causes,enunierated  in  Sees.  3914,  8915,  K.  S.  Art.  194 
of  1877.  His  reasons  for  removal  can  not  be  inquired  into.  His  dis- 
ci-etion  and  judgment  are  absolute.  State  vs.  Lamautia,  :i9  Ann. 
440. 

There  is  no  law  regulating  the  nuuiner  in  which  the  Governor  shall 
remove  an  officer.  Xo  form  of  set  words  is  designated  by  any  statute 
which  the  executive  shall  use  in  creating  a  vacancy  by  removal.  The 
law  being  silent  as  to  any  particular  form  to  be  used  by  the  Groveraor, 
the  judiciary  is  without  power  to  make  one.  If  in  the  commission,  words 
are  used  which  are  equivalent  to  *•  removed/'  and  which  plainly  show 
that  the  party  appointed  is  t-o  act  in  the  place  of  the  one  holding  the 
office,  this  is  sufficient  to  operate  a  removal  and  to  entitle  the  party  to 
take  possession  of  the  office. 

The  last  appointment  supercedes  the  first  and  is  a  manifestation  of 
the  power  vested  in  the  (rovernor  to  remove  the  incumbent  for  cause. 
No  other  declaration  is  necessary. 

In  the  case  of  Dayries  vs.  Yoist,  25  Ann.  896,  it  was  held  '*  that  the 
relator  having  a  commission  bearing  date  a  month  later  than  the  com- 
mission of  Yoist,  the  presumption  is  that  the  Governor  had  cause  for  the 
removal  of  the  latter  which  was  effected  by  the  appointment  of  Day- 
ries." 

This  was  a  case  in  which  the  Governor,  as  in  the  instant  case,  had  the 
I>ow6r  to  remove  for  specified  causes.  It  is  referred  to  as  authority  for 
the  doctrine  announced  in  the  Lamantia  case. 

We  conclude  that  the  last  commission  issued  in  this  case  removed  the 
defendant  from  the  office  of  Inspector  4)f  Weights  and  Measures  for  the 
First  District,  Pariah  of  Orleans,  and  presume  that  the  (xovernor  had 
cause  for  the  removal,  and  we  are  without  power  to  incpiire  into  the 
reasons  for  his  action. 

Judgment  affirmed. 
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Breut  et  lU.  vs.  City  et  al. 

No.  10,366. 
J.  L.  Hkknt  kt  al.  vs.  City  of  New  Orlkans  et  al. 

1.  Tlic  aHHi'HHineiit  of  tAxen  aj^AinHt  tho  atljudic  iUn*  of  »  roufl:4rat«^d  property  during  lii» 
t4'Uiin'  thort^of  id  legal  and  valid.    He  iT-apa  the  friiit«  and  should  Ix^ar  the  burdens. 

2.  At  the  death  of  the  coiitl.'%eiite«s  his  heirs  take  tlie  property  free  from  taxes  under  Act  10  of 
1886.  and  ai-e  eiaitliHl  to  hav(>  the  inscriptions  thereof  as  mortxaj^^s  and  privileges  erased 
in  so  far  as  they  afleot  tlie  eonfiscHt^'d  property  :  but  the  assessment  stands  as  a^^^ainst  thr 
ac^udicatee. 

3.  Where  the  original  owner  luet  pnivhased  the  erttat4*  of  the  aiijudieatee  at  a  coufiscaticm 
sale,  he  stejis  into  the  latter's  shoes  and  is  subject  to  the  same  rights  and  obligations. 

4.  At  his  death,  tiis  hiurs,  who  have  accepted  his  succession,  succeed  to  his  obligations,  and 
whili*  they  may  riMiuire  the  conflscatiMl  prop^u-ty  to  be  release<l  from  taxes  due  and  fttmi  n*- 
snlting  privih'ges  and  mortgageM,  they  cannot  demand  that  the  assessment  bt>  annulled  or 
escap<'  from  any  obligations  whicii  ivst4'd  on  th<>ir  deeujun  b\'  reascm  thereof. 

APPEAL  fi'OTii  tlio  dvil  District  Court  for  tlie  Pjirisli  of  OrleaiiR. 
MOHI'Oi'y      J. 


llvnry  C.  Miller  and  ir/«/7<'  d'  Sauiiderft  for  Plaiutitfs  aud  Appellees. 


41    1008  W,  li,  Soinmerrtii4',  Assistant  City  Attorney,  tor  Defendants  and  Ap- 

fl22      234  „       ^ 

pellants. 


The  opinion  of  tlie  Court  was  delivered  by 

Fknner,  J.  Article  57  of  the  Constitution  provides  that  '*  tlie  heirs 
to  contiscated  property  may  be  relejwed  of  till  taxes  due  thereon  at  the 
date  of  its  reversion  to  them.'' 

Act  No.  lU  of  1886  declares:  **  All  taxes,  State,  i>arochial  and  muni- 
cipal, due  on  property  wiiich  may  have  been  conli8<*ated  by  the  United 
States,  shall,  at  the  date  of  its  reversion,  be  relejised  to  the  heirs  of  the 
parties  who  suffered  the  conliscation."" 

The  late  Duncan  F.  Kenner  was,  at  the  time  of  the  late  war  between 
the  States,  the  owner  of  certain  property  in  this  city.  The  property 
was  libelled  and  condemned  to  confiscation,  and  was  a(\judicated  to  L. 
M.  Day,  who  entered  into  possession  thereof.  After  the  war,  Duncan  F. 
Kenner  purchaised  the  interest  of  Day  in  the  property  and  re-entered 
into  possession.  The  property  was  thereafter  taxed  in  the  name  of 
Kenner.  It  was  so  taxed  by  the  city  of  New  Orleans  for  the  year  IS-:??. 
and  the  tuxt^s  were  duly  inscribed  as  liens  and  mortgages  on  the  prop- 
erty according  to  law. 

Kenner  died  on  July  3d,  18?^7,  and  his  heirs  re-entrCivd  into  possession 
of  the  property. 
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They  bring  the  preRent  action  under  the  Art  of  1886,  and  have  re- 
(•>overed  a  judgment  decreeing  "  that  the  asseHKiuents  for  tlie  year  1887 
for  taxes  due  the  State  of  Louisiana  and  the  city  of  New  Orleans  on  the 
property  described,  are  null  and  void  and  of  no  eftect,  and  that  the  in- 
rtcriptions  thereof  as  mortgages  and  i)rivileges  against  the  above  de- 
scrilHHl  property  be  erased  an<l  cancelled."' 

From  this  judgment  the  city  appeals.  The  case  involves  and  re- 
(piires  some  nice  distinctions. 

In  the  learned  ccunmentary  of  Toullier  it  issaid  that  the  word  persona ^ 
in  its  primitive  sense,  was  a])[>lied  to  the  masks  worn  by  the  actors  in 
the  dramatic  performances  of  Rome  and  (Iret^ce,  which  nmsks  were 
nnwle  to  repn^sent  the  character  which  the  actor  performed:  and  he 
says  that,  in  the  saints  sense,  it  was  subsecpiently  employed  in  jurispru- 
dence to  signifv  the  roie  or  status  which  a  man  tills  in  the  social  organi- 
zation. Tims  the  same  man  may,  at  ditterent  times,  and  even  at  the 
same  time,  re])resent  ditterent  pernonn  or  roten ;  as,  in  his  youth  he  i)re- 
.sents  the  pernon  of  a  minor,  and,  after  his  maturity,  that  of  a  major, 
each  having  diften'ut  qualities,  rights  and  obligations. 

Now,  in  this  case,  we  must  consider  Duncan  F.  Kenner  as  represent- 
ing two  distinct  j>cr«OM«:  one,  that  of  the  contiscatee  of  this  property; 
the  other,  that  of  the  purchaser  from,  and  assignee  of  L.  M.  Day. 

As  against  Kenner,  the  contiscatee,  and  as  against  his  heirs,  the  assess- 
ment of  this  property  was,  and  remains,  null,  void  and  of  no  effect ;  but 
as  against  Kenner,  the  purchaser  and  assignee  of  Day  and  as  against  his 
heirs  as  such,  the  assessment  was  and  remains  perfectly  valid  and  legal. 

If  Day  had  retained  his  title  and  remained  in  possession,  the  heirs  of 
Kenner  would,  undoubtedly,  under  the  law,  take  the  property  free  from 
any  taxes  which  had  been  assessed  against  it  in  the  name  of  Day,  and 
would  have  been  entitled  to  demand  the  erasure  of  all  inscriptions  im- 
porting an  incumbrance  on  the  property  ;  but  under  what  law  could 
Day  or  Day's  heirs  have  claimed  the  nullity  of  the  assessments  validly 
made  against  him,  or  release  from  auy  obligations  resulting  from  such 
assessment  ? 

This  indicates  precisely  the  rule  which  must  be  applied  in  the  solution 
of  the  questions  here  presented. 

The  plaintitts  take  and  hold  the  property  solely  in  their  capacity  as 
heirs  of  Kenner,  the  contiscatee,  and  released  from  all  taxes  due  thereon, 
and  they  are  entitled  to  denmnd  the  enisure  of  all  inscriptions  purport- 
ing to  encumber  the  property  for  such  taxes ;  but  they  have  no  right  to 
claim  the  nullity  of  the  assessment  made  in  the  name  of  Kenner,  the 
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cigsignee  of  Day,  any  more  than  they  would  liave  had,  if  the  asHesHmeiit 
liad  been  made  against  Day  himself. 

The  Act  of  1886  was  never  intended  to  release  the  purchaser  atacou- 
tisi'ation  sale  from  taxes  assessed  in  his  name  against  the  property  dur- 
ing his  tenure.  Ah  he  enjoys  the  fruit«  of  the  property,  it  is  just  that 
he  should  bear  its  burdens.  As  assignee  of  Day,  Kenner  stepped  into 
his  shoes,  and  his  rights  aiul  obligations  are  identically  the  same.  The 
plaintiffs,  having  accepte<l  his  succession,  succeed  to  his  obligation^ 
whatever  they  may  be. 

These  views  necessitate  a  change  of  the  judgment,  in  favor  of  the 
city  ol  New  Orleans,  which  is  the  sole  appellant. 

Plain tittV  demand  to  have  the  ass<'ssment  declared  null,  void  and  uf 
no  eifect  must  be  rejected ;  but  they  are  entitled  to  have  the  inscriptiouii 
thereof  as  mortgages  and  piivileges  eras<'d  and  cancelled  in  so  far  au^ 
they  affect  the  confiscated  property. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  appeale<l 
from  l>e  amended  by  striking  out  that  p<irtiou  thereof  which  decrees  the 
assessments  for  1887  t-o  be  null,  void  and  of  no  effect,  and  that^  as  thn^ 
amended,  the  same  be  now  affirmed,  plaintiffs  to  pay  costs  of  appeal. 


,J6J5?'  No.  10,287. 

I  41  1100 

^  ^  S.  L,  James  vs.  Adolph  Mevek. 

1q  19441        ^  *^**  "P*^""'K  tif  a  8U«:re»8ion  in  an  indepeudeut  priM'f«*ding  which  ought  to  be  docketwl  under 
a  proper  title  and  number  and  allotted  aM  required  by  the  (^onatitntioo  in  the  Parish  of 
Orleans. 
Irrt'gularitieH  in  such  particulai-M  canuot  l>e  clMiiiied  to  Imve  been  arqnie.«c«d  in  by  ininon>  w 
their  legal  rapresentative. 

A  father  cannot  abdicate  the  tutomhip  of  bin  cblldrf  n.  although  he  be  a  non-reaident  tutor. 

41  1100  where  the  intents  of  hia  minora  in  thin  State  are  involved  in  judicial  prm^eedingn  and  be  i» 

|-*    *®^  present  in  the  State. 

121    '^Q?        The  appointment  of  a  stranger  m  dative  tutor  to  such  minors,  notwithstanding  the  rec«ii> 
—  raendation  of  a  family  meeting,  is  an  absolute  nullity. 

Cnder  the  Act  of  1843.  R.  S.  382S.  guardiauH  residing  out  of  the  State,xbnt  within  the  Unit#«rt 

States,  have  a  right  to  i-epi-esent  the  interest  of  their  wards  la  this  State. 
An  illegally  appointed  tutor  canntit  represent  the  minorH  in  proceedings  to  ellect  a  partition 

at  ))rivate  sale. 
Tln'  property  owned  by  uiitioi-H.  in  luumiiui  witli  others  who  aix?  not  Ci»-beii'».  can  bf  swid  t" 
♦'ffeet  a  partition  at  i»riv«te  nale  under  tiie  Act  of  1H78.  amending  and  re-enacting  that  ol 
IWW.  only  wh»-n«  the  uiinoi*M  arc  properly  i-epri'seuted  by  their  tutor  or  tutrix,  audon  thr 
authority  of  the  court  given  ou  the  recommendation  of  a  family  meeting  duly  convene*!. 
W'lu-rt*  a  tutor  owu»  property  in  common  with  his  minors,  which  he  wishes  to  partition,  tht- 
»piK)iutment  of  special  tutors,  or  of  a  special  tutor,  is  necessary,  w^here  there  exist  opposite 
interests  in  the  partition.  The  under  tutor  may  represent  the  minors  eventually  in  sucb 
a  caj<e. 


NEW  ORLEANS,  DECEMBER,  1889.  1101 

James  vs.  Meyer. 

'I'he  ownerahip  of  minorH  cannot  be  dlveet«d  nnlesa  all  the  forniH  of  law  have  been  ohAerv<Ml 
and,  in  rasea  of  nale.  nnleas  the  price  was  paid  to  one  who  had  capacity  to  n^oeive  it  and 
to  grant  diAoharge  therefor. 

.Altlioiigh,  aa  a  mle,  piirrhaDera  at  Jiidirial  salea  are  not  re<inirt*d  to  Imik  l)eyond  thedoi'i-ee  of 
Aale,  atill  they  are  bonnd.  at  their  riHk  and  peiil,  to  ascertain  that  the  court  ordering  tlic 
Mile  had  Jurisdiction  over  the  matter.  aiHl  that  it  hatl  tlie  right  To  exercise  ita  discretion  in 
the  manner  it  did. 

One  who  Iisa  agreed  to  purchase  real  estate  cannot  be  forced  to  accept  a  title  which  is  not  nn- 
questionably  good  and  which  is  suggestive  of  litigation,  the  1«*sh  so  wliere  the  particH  who 
may  have  righta  are  not  parties  to  the  suit,  and  would  not  Im*  <*oncIiul(><l  by  a  judgment 
adverse  to  their  ostensible  or  contingent  rights. 

'I'his  is  so,  more  particularly  in  <:aseH  in  which  uiinorM  are  concerntMl. 

APPEAL  from  tlie  Civil  DiKtrict  Court  for  tlir  PHrinli  of  ()il«»jiiis. 
R iff h tor,  J. 


BaynCy  J>ene<fre  d'   lUiifue  and  Alfred  ihddthiruite,  \oy  Plaintilf  and 
Appelle<^ 

Farrar,  Joihim  (f-  KrutiHehniff^  for  Deferulniit  and  Appollniit. 


The  opinion  of  tlie  Court  wan  delivered  liy 

Kekmcdez,  C.  J.  The  object  of  this  Biiit  i.s  to  force  tlie  defendant  U\ 
accept  the  title  tendered  him  to  <*ertain  real  estate  which  he  ha<l  a^reetl 
\Ai  purchase. 

Hift  resist-ance  is  to  the  effet^t  that  the  title  ottered  is  not  ^ood  and 
valid,  and  such  as  he  can  be  compelled  to  take. 

From  an  adverse  judgment  the  defendant  appealH. 

It  appears  that  James,  the  plain tift',  acquired  the  property  in  question 
in  execution  of  a  judjipnent  compelling  him  to  accept  the  title  tendered 
him  to  the  same,  and  from  which  no  appeal  was  taken. 

The  record  shows  that  J.  M.  Lewis  man*ied  twice,  his  first  dying  wife  " 
leaving  one  child  and  the  second  dying,  leaving  four  4*hildren. 

During  the  community  between  him  and  the  se«*ond  wife  he  acquired 
the  property  in  question. 

He  opened  the  succession  of  his  first  wife  and  mortgaged  his  half  of 
the  property  to  secure  the  rights  of  his  child  by  his  mariiage  with  her. 

After  his  second  marriage  he  had  removed  to  Alabanm,  where  his 
second  wife  lived  and  where  he  was  appointed  guardian  of  their  minor 
issue. 

Subsequently,  averring  that  appointment  and  the  interest  of  his  chil- 
dren by  the  second  marriage  in  the  property,  he  instituted  proceedings 
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in  the  Civil  District  Court  for  tlie  Parish  of  Orleans  for  the  convocation 
of  family  meeting  on  behalf  of  those  children  having  in  view  the  sale  of 
the  property  at  privat-e  sale,  to  effect  a  partition.  The  family  meeting 
advised  the  sale,  the  proceedings  were  homologated  and  the  sale  ordered. 

S.  L.  James  having  agreed  to  buy  the  property,  but  refusing  the  title 
tendered,  Lewis  brought  suit  against  him  before  tlie  same  court. 

Finding  that  the  title  tendered  was  not  such  as  James  wa«  bound  to 
accept,  but  tliinking  that  it  could  be  perfected,  the  District  Court  ordere<l 
that  Lewis  proceed  to  do  what  it  thought  should  be  done  to  ac<*onipIiKh 
that  purpose,  autliorizing  James  to  retain  the  amount  due  the  child  by 
the  first  marriage  and  which  was  secured  on  Lewis'  half  of  the  property. 

Lewis  then,  by  proceedings  ha^l  in  the  suit  against  James  to  compel  him 
to  accept  the  title,  procured  on  the  recfmuuendation  of  a  family  meeting, 
(m  behalf  of  his  children  by  the  second  marriage,  the  appointment  of  one 
Cfirdner,  a  stranger,  as  dative  tutor  to  those  children. 

An  inventory  was  then  taken  and  afterwards  a  family  meeting  was 
convened  to  have  the  share  of  the  minors  in  the  property  sold  at  private 
sale  to  effect  a  partition.  Its  deliberations  were  homologated  and  the 
sale  ordered. 

Then,  Lewis,  joined  by  Girdner,  filed  a  supplemental  petition  in  the 
suit,  alleging  that  the  title  had  been  perfected,  asking  that  James  be  cited 
and  after  due  proceedings  condemned  to  accept  the  title. 

James  denied  the  validity  of  the  title,  averring  that  tlie  proceedings 
under  which  Girdner  had  been  appointed  tutor  were  and  are  irregular, 
illegal  and  void  for  reasons  stated. 

Judgment  was  then  rendered  condemning  James  to  accept  the  title, 
which  he  did,  complying  with  the  terms  and  conditions  agreed  upon. 

It  appears  tliat  James  subsequently  offered  to  sell  the  property  to 
Meyer,  who  agreed  to  buy  it;  but  Meyer,  considering  that  the  title 
offered  was  not  good  and  not  such  as  he  was  bound  to  receive,  declined 
to  accept  it.  Hence  the  present  action  against  him  to  compel  specific 
performance. 

From  an  adverse  judgment  Meyer  now  appeals  as  already  stated. 

His  defence  is,  that  all  of  the  i)roceedings  of  every  kind  and  natim> 
had  in  the  cause  of  Lewis  vs.  James,  relative  to  the  succession  of  the 
second  wife,  the  taking  of  an  inventory,  the  appointment  of  a  tutor,  the 
calling  of  a  family  meeting  are  absolutely  and  radically  null  and  of  no 
eff'ect,  and  have  not  divested  the  interest  of  the  minors  in  said  property 
and,  therefore,  the  title  tendered  by  Janies  is  not  such  as  he  can  be  law- 
fully compelled  to  take. 

In  support  of  that  defence  it  is  urged : 
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1.  That  tlie  Huccession  of  tlie  second  Mrs.  Lewis  ought  to  have  been 
regularly  opened  and  allotted,  and  that  this  was  not  done. 

2.  That  the  appointment  of  Girdner  as  tutor  of  the  minors  of  the 
(U^cond  marriage  is  absolutely  null. 

3.  That  the  court  liad  no  power  to  convoke  faniilj^  meetings  to  advise 
with  reference  to  the  property  of  those  minors  who  were  nou-residenU. 

It  was  surely  quite  irregular  not  to  have  opened  the  succession  of  the 
second  Mrs.  Lewis  as  had  been  that  of  tlie  first,  and  as  is  usually  done. 

The  opening  of  a  succession  is  a  new  and  independent  proceeding 
which  ought  to  be  instituted  clearly  and  unmistakably  under  a  proper 
docketing  by  title  and  number. 

When  thus  opened,  the  matter  ought  to  be  allotted,  as  the  Constitu- 
tion requires,  to  one  of  the  divisions  of  the  Civil  District  Court  for  the 
Parisli  of  Orleans. 

However  much  the  failure  of  an  allottment  may  be  deemed  waived  or 
ratified  by  parties  who  are  capable  of  acquiescing  in  and  assenting  to, 
an  irregularity  of  that  kind,  it  cannot  be  successfully  claimed,  as  a  rule, 
that  a  tutor,  or  an  under  tutor,  or  minors  who  have  no  right  to  waive, 
have  ratified  the  san>e. 

Such  opening  of  the  succession  of  Mrs.  Annie  Lewis  did  not  take  place. 
The  proceedings  had  touching  her  estate  were  carried  on  under  the 
cover  of  the  title  of  the  suit  of  Lewis  vs.  James  to  compel  the  latter  to 
comply  with  his  promise  to  buy. 

This  was  not  meeting  the  requirements  of  the  law. 

But,  conceding  that  those  proceedings  are  regular,  or  that  the  succes- 
sion was  opened,  as  it  ought  to  have  been,  it  is  nninifest  that  the  ap- 
pointment of  Girdner  as  dative  tutor  tx>  the  minors  is  an  absolute  nullity 
on  its  face,  for  the  plain  reason  that  the  father  of  the  minors,  who  had 
been  appointed  their  gaardian  in  Alabama,  was  living  and  in  this  State 
at  the  time  J  that  he  could  not  abdicate  the  tutorship  of  his  minor  chil- 
dren even  temporarily  and  permit  a  stranger  to  be  a])pointed  as  their 
tutor  to  represent  them  in  this  State.     R.  C.  C.  801,  '25^. 

Under  the  provision  of  Act  No.  145,  p.  47,  of  1843,  relative  to  guardians 
of  minors  residing  out  of  this  SUite,  but  within  the  United  States,  he 
had  a  right  to  represent  them  in  this  SUite,  <K;cup^ing  to  some  ext«»nt  the 
same  position  as  if  he  had  not  been  a  non-resident  guardian.    R.  S.  ^SSS^ 

As  co-owner  for  one  half  of  the  property  with  his  minors  to  whom  the 
other  half  belonged,  he  had  a  right  to  have  the  property  partitioned  by 
sale,  if  not  susceptible  of  a  convenient  division  in  kind,  and  to  institute 
proceedings  for  that  i>urpose  contradictorily  with  a  special  tutor  or  the 
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under  tutor,  if  tliere  existed  any  opposed  interests  in  the  partition.  K.  ('. 
C.  Vm-y  9  Ann.  560;  15  Ann.  394;  23  Ann.  38(>,  763  j  24  Ann.  175. 

Tlie  Act  of  1878,  No.  25,  p.  47,  which  amends  and  re-enacts  Act  1:M  of 
18<>9,  p.  2<)7,  repealing  all  conflicting  legislation,  authorizes  the  partition 
of  property  owned  hy  minors  and  others,  at  private  sale,  only  where  the 
minors  are  duly  represcMited  by  tlieir  tutor  or  tutrix,  and  where  the 
anthonty  of  the  court  has  been  given  on  the  pn»viously  obtained  i-ecoiii- 
niendatiou  of  a  family  duly  convened. 

As  it  is  apparent  that  in  the  preKent  instance,  the  minors  were  repn*- 
sent«d  neither  by  their  guardian  nor  by  a  special  tutor,  or  special  tutors, 
or  under  tutor,  it  follows  that  by  the  proceedings  had  their  title  to  one-hulf 
of  the  pn)perty  was  not  divested  and,  therefore,  did  not  jmiss  to  Jaiiies. 

It  may  be  worthy  of  notice,  that  although  it  is  alleged  that  Jauies  com- 
plied with  the  judgment  exacting  specific  perfonuance,  thei*e  is  no  pnwf 
in  the  record  that  the  price  paid  by  James  was  received  by  one  who  hail 
authority  to  accept  it  and  to  grant  a  dischnrge.     35  Ann.  JJ77. 

The  doctrine  is  surely  well  established  that  a  purchaser  at  a  judicial 
sale  need  not  look  beyond  the  order  of  sale  as  a  rule  ;  but  the  protection 
is  extended  only  where  the  court  had  jurisdiction  of  the  subject -matter 
and  exercised  powers  vested  in  it  by  law. 

A  probate  court  uiuloiibtedly  has  juris<liction  over  the  persons  ami 
pixiperty  of  minors,  but  it  could  not  exeri'ise  validly  its  powders  to  sanc- 
titm  the  disposal  of  such  property  by  one  having  no  authority  to  repn^- 
sent  the  minors  and  to  rex'eive  the  price  in  cas<^  of  sale. 

In  such  cases,  the  purchaser  is  bound,  at  his  risk  and  peril,  to  look- 
behind  the  order  of  sale  to  a<*certain  whether  the  power  exercised  whk 
one  which  could  have  been  legally  exercised.  Succession  of  Oumestrc. 
40  Ann.  571. 

It  is,  therefore,  apparent  that,  an  «Iames  never  acquired  title  to  the 
half  belonging  to  the  minors,  he  could  not  convey  any  to  Meyer,  who 
had  a  right  to  exact  a  good  and  uutiuestionable  title,  conferring  uii- 
doubt*ed  ownership  in  him,  and  who  cannot  be  forced  to  accept  one  which 
is,  to  say  the  least,  most  doubtful  and  clouded  and  under  which  future 
litigation  would  be  imminent.  He  would  be  giving  his  money  for  prop- 
erty not  transfernible  to  him  and  pra<*tically  buying  a  law  suit,  -ii  Ann. 
.170;  40  Ann.  847. 

It  l)ecomes  unneccessary  to  consider  the  last  objection  touching  the 
power  of  the  court  in  any  case  to  c<)nvoke  a  family  meeting  in  behalf  of 
non-resident  minors. 

No  judgment  against  <lefendant  would  bind  the  minors  who  are  not 
parties. 
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It  is,  therefore,  ordered  aod  decreed  that  tlie  judgment  appealed  from 
l>e  reversed,  and  that  there  now  be  judgment  in  favor  of  the  defendant, 
rejecting  phiintiflTs  demand  with  costs  in  both  courts. 


On  Application  for  Reh£akin(;. 

Kknxer,  J.  Both  parties,  plaintiff  and  defendant,  in  this  case,  agree 
to  the  granting  of  a  rehearing  in  this  case,  in  order  that  certain  addi- 
tional facts  ma}'  be  embodied  in  the  record,  which  they  offer  in  the  form 
of  iulmissions,  and  ask  us,  on  rehearing,  to  consider  said  admissions  as 
part  of  the  record  and  to  render  a  new  decision  on  the  CAse  as  thus  made 
up,  or,  if  such  cannot  be  done,  to  set  aside  our  former  decree  and  remand 
tlie  <'ast}  in  order  tiiat  opportunity  may  he  given  to  take  testinu)ny  aa  to 
such  additional  facts. 

This  court  does  not  take  testimony,  nor  does  it  consider  cases  made 
up  by  ailmissions  of  facts  not  presented  in  tlie  court  of  first  instance, 
whose  judgment  is  brought  up  for  review.  This  would  be  an  exercise 
of  original  jurisdiction. 

But  considering  the  consent  of  parties  as  above  statcnl  a  rehearing  is 
now  granted ;  and  acting  thereon,  it  is  now  ordered  that  our  former 
decree  be  annulled  and  set  aside,  except  in  so  far  as  it  reversed  the 
judgment  appealed  from,  and  that  the  case  be  renmnded  to  the  lower 
court  to  be  there  tried  anew  and  proceeded  with  according  to  law, 
appellee  t<)  i)ay  cost*  of  this  appeal. 
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John  Baldwin  Sr.  vs.  Ariel  C.  Morey. 

1.  A  rontiiu't,  which  tlioaf^h  begiDQing  with  the  words  •' »oM  this  day,"  pPoc<«od»  to  fix  a 

pricf  which  in  to  lie  paid  in  future  inntalnientN  and  to  declare  tliut  when  the  pnymeutx 
Hhalllio  made  aii  HtipnUt4Hl,  the  party  "  will  j^ive  a  deed  "  to  the  property,  in  not  aaah* 
pajMiug  title,  but  a  eoiiditioiial  agreement  to  sell,  importing;:  an  obligation  to  ti-ansfer  title 
only  aft4»r  the  perronnan<-e  of  the.  (conditions,  particularly  when  the  alle|fe<l  purchaser,  in 
Hub8CH|uent  Holemn  act«.  hiniHelf  deelan^H  that  the  title  remaiuH  in  bin  allei^ed  vendor. 

2.  The  poiwesNlon  voluntarily  jfiven  to  the  promiKaee nnder muIi  eoutrH4*t  iH  dotenMil)]e  by  Iiih 

failure  to  comply  with  the  conditiona  of  the  contract. 

3.  After  8neh  failnn^  and  when  the  proniiiwee  hat*  abandoned  ]>oH8eHHion.  the  pnimisHor  in  en- 

titled to  wenter,  without  liability  for  damaf;eii  or  revenue. 

APPEAL  from  the  Nineteenth  Distinct  ('ourt,  Parish  of  St.  Mary, 
Goode,  J. 


Foster  (C-  yfentz  for  Plaintiff  and  Appellant: 

A  contract.  hef(iuning  with  the  wonlK,  "  Mdd  thlA  day,"  declaring;  that  tlie  alleged  pnrchaAer 
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jihall  i»Ay  the  instalments  of  the  price  at  flxtHl  periods,  with  interest,  and  stipalatiiig  tu 
'' when  done,  Baldwin,  or  his  heirs,  will  give  a  good  deed,"  is  not  a  sale,  tnuialatbi . 
title,  but  is  a  promise  to  sell,  under  which  the  title  remains  in  the  promiaoor.  TboBi{*> 
vs.  Duson,  5th  Southern  Reporter,  p.  58 ;  34  Ann.  677 ;  13  Ann.  361 ;  15  Aon.  483. 

Snch  a  contract,  being  conimut«tive,  the  dissolving  condition  is  implied  in  it.     C.  C.  Art.  :^•v 

When  the  contract  of  sale  is  dissolvod  for  non-payment  of  the  price,  the  diasolntiou  is  n-ti% 
spective,  going  back  to  the  date  nf  the  sale,  the  vendor  stands  in  relation  to  the  proi*^* 
as  though  he  had  never  parted  with  the  title,  and  he  is  entitled  to  all  the*  fnut« a- 
revenues  which  the  property  has  produced  while  it  was  out  of  his  possession.  McKtiif. 
vs.  Bacon,  et  als.  41  Ann.  p.  9. 

Therefore  such  fruits  and  revenues  can  never  belong  to  the  vendee. 

A /orfiort  is  the  case  when  the  contract  is  not  one  of  sale,  (under  which  title  would  hi'- 
passed) :  but  a  mere  promise  to  sell,  under  which  the  title  always  remains  in    the  prum:^ 


1),  Caffery,  for  Defendant  and  Appellee : 

1.  A  contract  setting  out  that  A  sells  to  B  all  his  unsold  land,  in  a  certain  detemiinat«  bi^. 

of  land,  containing  a  clause,  that  "  when  done,  A  is  to  give  a  good  deed  in  wbioh  the  xiU 
of  intoxicating  liquors  will  lie  prohibited  "  is  a  sale,  passing  title,  and  uot  an  a^reenwir 
to  sell.    6  Ann.  776 :  11  K.  349 ;  12  lb.  474 :  5  Ann.  656 ;  6  Ann.  26. 

2.  A  seller  is  bound  to  explain  himself  clearly  as  to  the  extent  of  the  premiaea.     Rev.  C.  C 

2491.  A  fortiori,  when  the  property  is  sold  by  the  acre,  must  1m*  made  known  to  the  jielWr 
the  number  of  acres,  when  he  demands  the  price. 

3.  When  one  sues  to  annul  a  contract  so  far  as  it  vesta  title,   he  acknowledges  the   existeao 

of  the  title,  which  he  anks  to  be  divested,  else  his  suit,  if  he  afterward  say  that  he  diH 
not  convey  title,  is  a  mere  moot  case. 

4.  Where  one  sells,  delivers  possession  and  aiterward  retakes  possession,   under  agravat^^i 

circumstances,  the  x>ossession  of  the  vendor,  is  a  trespass  and  renders  him  liable  In  ex- 
emplary^ damages.    ]  R.  140. 


The  opinion  of  tlie  Court  was  delivered  by 

Fenner,  J.  Plaintiff,  alleging  non-compliance  with  his  obligations 
on  the  part  of  defendant,  sneH  for  the  rescission  of  the  following  c<ni- 
tract  entered  into  on  the  14th  of  February,  1878 : 

**  Sold  this  day,  to  A.  C.  Morey,  all  the  land  included  in  the  sngar- 
house  lot  on  the  Fuselier  place,  together  with  the  sugar-mill  and  all  the 
appurtenances,  for  the  sum  of  $6,000 ;  also  all  my  unsold  land  on  the 
Fuselier  place,  except  swamp  land,  for  $;J0  an  acre.  The  $6,000  for  the 
sugar-house  and  the  $30  an  acre  for  the  land  is  to  be  paid  Baldwin  or 
his  heirs,  in  5  equal  annual  payments,  together  with  interest  at  6  per 
cent,  to  be  paid  annually,  and  all  taxes;  when  donCy  Baldtciu,  or  hijt 
heirs,  irill  give  a  ijood  deed,  in  which  the  sale  of  intoxicating  liquors 
will  be  prohibited ;  when  any  part  of  tbe  above  land  named  is  fully 
paid  for,  a  deed  will  be  given." 

The  demand  for  rescission  in  this  suit  is  confined  to  that  jwrtion  of 
the  contract  referring  to  unsold  land. 
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erwt  tat  .^ 

»&«,  .  Defeudant,  admitting  the  contract  and  not  pretending  to  have  paid 
i»'pr.si«i  anything  on  account  tliereof,  sets  up  sundry  opposing  defenses  and  de- 
mands, as  follows : 

1.  That  the  sugar- house  and  lot  included  in  the  contract  was  subse- 
quently sold  by  Baldwin  to  Copies  &  Dixon,  whereby  he  has  been  dam- 
aged to  the  full  amount  of  the  price,  viz :  $6,000. 

2.  A  denial  that  plaintiff  lias  ever  tendered  to  him  the  extent  of  the 
premises  or  caused  the  land  to  be  surveyed  so  that  respondent  could 
know  the  amount  due,  with  an  averment  that  he  has  notified  plaintiff 
before,  and  at,  and  since,  the  maturity  of  the  instalments,  that  he  was 
willing  to  pay. 

3.  That  by  vexatious  and  groundless  litigation  in  enjoining  defend- 
ant from  disposing  of  the  property,  plaintiff  has  damaged  him  to  the 
extent  of  $6,000. 


,Vt-4  = 


-«MH  T  He  prayed  for  judgment  ordering  a  survey  of  the  property,  and  for 

iM  ^ . .     ^|jg  granting  of  a  delay  thereafter  for  payment  of  the  price,  and  for 

;.  .E.       l^lOjCKM)  damages. 

^:^^^  Subsequently,   defendant    filed    a    supplemental   answer  setting  up 

that  plaintiff  had  taken  unlawful  possession  of  the  land,  and  asked  a 

-<v^ '  further  judgment  for  $12,000  exemplary  damages  and  for  $2,000  per  an- 
num as  rents  and  revenues. 

The  contract  between  the  parties  is,  under  our  jurisprudence,  not  a 

^  -  Hale,  but  a  conditional  agreement  to  sell,  not  transfering  the  title,  but 
importing  an  obligation  to  make  such  transfer  on  compliance  with  the 
conditions  stipulated.  Thompson  vs.  Duson,  40  Ann. — }  Broadwell 
vs.  Raines,  34  Ann.  677  -,  Garrett  vs.  Crooks,  15  Ann.  483 }    Knox  vs. 

,.. ,  Payne,  13  Ann.  361. 

If  any  doubt  existed  as  to  this  being  the  effect  of  the  contract,  it  is 
removed  by  the  express  construction  placed  upon  it  by  Morey  in  a  con- 
tract of  sale  of  a  part  of  the  land  made  by  him  to  a  third  person  shortly 
after  its  date,  in  which  he  declares  that  he  ^'obligates  and  binds  him- 
self to  procure  from  John  Baldwin,  Sr.,  in  whom  the  title  now  rests,  a 
tiill  and  complete  title  thereto  when  said  notes  and  interest  shall  be 
paid.'' 

The  anomalous  and  unsavory  evidence  in  this  record  need  not  be  de- 
tailed or  analysed.  It  convinces  us  that  Morey  was  an  adventurer,  who 
came  to  this  country  to  make  his  fortune,  and  who  had  married  the 
daughter  of  plaintiff  about  one  month  before  this  contract.  So  far  as 
that  part  of  the  contract  which  covered  the  sugar-house  lot  was  con- 
cerned, we  are  satisfied  that  it  was  abandoned  by  both  parties.  The 
sugar-house  always  remained  in  the  possession  of  Baldwin  who  made 
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valuable  improvementB  on  it,  with  the  knowledge  of  Morey,  who  never 
made  any  opposition  or  set  up  any  claims  thereto  till  after  this  m\\ 
was  brought. 

The  other  lands  appear  to  have  been  passed  into  Morey 's  posse.<si(>ii 
and  to  have  been  partially  cultivated  by  him  during  the  year  1S78. 

A  very  short  time  served  to  convince  Baldwin  that  he  had  found  a 
bad  husband  for  his  daughter  and  a  worthless  purchaser  for  his  laiul. 
Morey  maltreated  his  wife  and  began  trying  to  sell  off  the  land  for  which 
he  had  no  title  and  had  not  paid  a  cent. 

To  stop  the  latter,  Baldwin  brought  a  suit  against  him  in  DeceniWr, 
1878,  in  which  he  represented  that  Morey  was  claiming  title  to  the  prop- 
erty embraced  in  the  contract,  and  prayed  for  a  judgment  de<»reeinjr 
that  the  title  remained  in  petitioner  until  the  tei-ms  and  conditions  of 
tiie  contract  were  complied  with. 

In  February,  1879,  when  the  first  instalment  under  the  contract  ma- 
tured^ formal  demand  was  made  on  Morey,  t4)  which  he  responded  (hat 
the  extent  of  the  premises  was  not  ascertained  and  demanded  a  survey. 
Baldwin  responded  that  he  well  knew  the  extent  of  the  premises,  that 
he  had  received  and  enjoyed  possession  thereof  and  that  if  he  wanted 
a  survey,  he  might  make  it  himself. 

Morey  subsequently  called  on  the  counsel  for  plaintiff  and  told  liini 
that  he  didn't  intend  to  pay  for  the  land  and  was  going  to  leave  the 
country. 

Not  long  afterwards,  in  April  or  May  1879,  he  did  leave  the  country, 
and  has  never  since  been  seen  or  heard  of  down  to  the  trial  of  this  case 
in  1886.  Even  his  own  counsel  ha^l  no  knowledge  of  his  whereabouts 
and  had  been  unable  to  have  any  communication  with  him  since  hit*  de- 
parture. 

After  the  filing  of  this  suit  and  the  disajipearauce  of  Morey,  plaintiff, 
under  advice  of  counsel,  resumed  i>oRs<'ssion  of  the  land  and  has  ha<l  it 
ever  since. 

The  wife  of  Morey  ol>tained  a  divorce  and  married  again  in  1880. 

There  is  a  great  deal  more  evidence  in  this  record,  which  we  do  not 
think  it  necessary  to  comment  upon. 

The  foregoing  statements  of  law  and  fa<t  sufficiently  indicate  tJ»e 
judgment  that  must  be  rendered. 

It  is  evident  that  Morey  never  acquired  title  to  the  land,  that  his  pofi- 
session  thereof  was  precarious  and  defeasible  l)y  his  failure  to  comply 
with  his  obligations  under  his  contract,  that  he  did  not,  and  did  not  in- 
tend to,  comply  with  those  obligations,  that  his  inetended  excuse  for 
non-compliance  on  the  ground  that  the  extent  of  the  premises  was  un- 
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iiMcertaiiied,  liati  no  force,  coining  from  one  vfho  liad  taken  possession 
uiicicr  his  contract;  tliat  Baldwin  liad  the  right  to  re-enter  into  posses- 
sion of  his  property  after  Morey  failed  to  comply  with  his  contract, 
abandoned  possession  and  departed  for  parts  unknown,  and  is  not  re- 
sponsible for  any  damages,  rents  or  revenues. 

Logically  viewed,  the  contract  has  terminated  by  failure  to  comply 
with  the  conditions,  but  as  contrary  pretentions  were  set  up,  and  as 
plaintiff  is  entitled  to  have  the  cloud  removed  from  his  title,  judgment 
will  be  gnint<Hl  as  prayed  for. 

It  is,  therefore,  a4\jndged  and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided  and  iv versed  j  and  that  there  now  be  judg- 
ment in  favor  of  plaintiff  and  against  defendant  decreeing  that  the  con- 
tract involved  be  rescinded  and  declared  to  be  null  and  void  and  of  no 
effect,  and  that  the  reconventional  demands  of  defendant  be  rejected  j 
defendant  to  pay  all  costs  in  the  court  below  and  those  of  this  appeal. 
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1.  An  heirhuM  the  rj^lit  t4i  Im>  diiuliHrf^tMl  fitini  thf«  payment  of  IiIm  ancestor^H  debts,  out  of 
IiiH  own  property,  by  ulMindoninj;  the  effect**  of  liiH  anceBtor'H  succeMion  to  his  croditom  : 
tlie  ri^ht  of  i>n«Hervhijyj  the  identity  of  his  own  pi-operty  from  that  of  his  ancestor's  sue- 
ft'HHitm  ;  Jiiid  the  rijfht  of  elairaiuj;  out  of  tlie  aueestor's  succession  the  debts  that  Are  due 
til  him  therefrom  —  but  t«>  do  ho  he  must  safe^uaixl  his  acceptance  of  the  sucC(>ssion,  by  n 
t*learund  distinct  nwrvatiou  of  the  b«uieHt  of  inventory 

2.  A  party,  in  otferin^i^  written  doeumentM  in  evidence,  has  the  right  to  restrict  its  effectM  as 
evidence  to  a  delluit**  purpo.>«f.  and  is  iu»t  oi>mpelled  to  offer  them  for  whatever  they  may 
U*  worth  as  evideiu'**. 

.').  Artieh's  l.'iW  a^d  ir>il.>  of  the  Civil  CiMle  imploy  the  woitl  *' t4?staments*'  in  its  generic 
nense,  and  the  la>i  maker  intended  it  shouUI  convey  the  idea  that  the  several  formalities 
which  are  required  in  the  confection  of  different  test-aments,  must  be  observed  therein 
renpectivHy,  and  mtt  collectively.  The  law  does  not  make  it  the  duty  of  notaries  to  stat4> 
tlie  qualiticatiouK  of  witnesses,  in  the  sense  of  R.  ('.  (\  1591,  but  it  does  make  it  their 
duty  to  Htat(>  their  qualitU-ations,  in  the  sense  of  K.  C  C.  1578. 

4.  It  is  a  sacramental  n^quirement  of  a  notary,  that  he  shall  make  express  mention  of  all 
formalities  havint;  been  fultilled.  but  not  that  they  were  done  at  one  time  and  without 
turninf?  iiside  to  other  acts.  But  only  those  formalities  which  are  specified  ir.  Article  1378 
are  referred  to. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
EU'^,  J. 


Mowe  cf*  Cohn  and  Felix  J.  Drejifotut  for  Appellant. 
J..  J,  Leins  for  Ai)pellee. 
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The  opinion  of  the  Conrt  was  delivered  by 

Watkins,  J.  Mra.  Bridget  Murray,  wife  of  George  G rover,  died  iu  the 
city  of  New  Orleans,  on  tlie  16th  of  November,  1888,  leaving  a  nuncupa- 
tive testament,  which  was  received  by  public  axct.  This  will  is  couched 
in  the  following  terms,  viz  : 

"  State  of  Lonitnana  —  (Jity  of  New  OrleaH». 

"-Be  it  Jcnmcn  tlutt  on  this  ninth  day  of  December,  eighteen  hundred  and 
eighty-four. 

"  J,  Alphonee  Barn^tt,  a  notary  public,  in  and  for  the  city  and  parish  of 
New  Orleans,  duly  Commissioned  and  sworn  did,  at  the  request  of  Bridget 
Murray,  mife  of  George  Grorer,  proceed  to  her  residence  at  the  corner  of 
Bienville  and  Burgundy  streets,  in  the  second  district  of  f/iw  city,  tchere  ! 
faund  the  said  Mrs.  Grorer,  souml  in  mind,  memory  and  understanding^  <w 
she  appeared  to  me,  notary,  and  the  witnesses  hereinafter  named  and  under 
signed,  and  she  requested  of  me,  notary,  to  receive  her  last  will  and  testa- 
ment, as  follows,  to- wit : 

^^ My  name  is  Mary  Bridget  Murray,  and  am  a  resident  of  this  city. 

"  /  have  no  father  or  mother  living  and  no  children. 

"  I  give  and  bequeath  to  my  husffand  George  Grorer,  tJie  whole  of  my 
property,  movable  and  immovable,  I  may  die  possessed  of 

^^  I  appoint  my  said  huslmnd  George  G rover,  my  testamentary  ejrecntor, 
icith  seizin  of  my  estate. 

^^  I  revoke  all  wills  and  testament^t  lieretofore  made  by  me. 

"  It  is  thus  that  the  foregoing  wiR  was  dictated  to  me,  notary,  by  the  testa- 
trix to  the  undersigned  notary  in  presence  of  said  witnesses,  and  tlte  under- 
signed notary  did  write  it  dawn  as  dictated  by  said  testatrix  in  presence  of  soid 
witnesses,  and  lecture  of  said  will  as  dictated  and  written  having  been  given 
by  the  undersigned  notary  in  a  loud  and  intelligible  voice,  to  the  said  testa- 
trix in  presence  of  said  witnesses,  as  she  declareil  to  me,  notary,  in  presemr 
of  said  witnesses,  that  it  contained  her  last  will  and  testament  in  which  shr 
persists,  the  whole  was  done  at  one  time  without  interruption  or  turning  aside 
to  other  a>cts,  in  the  presence  of  said  witnesses,  who  have  signed  their  namcf 
with  said  testatrix  and  me,  notanj,  the  witnesses  hereto  being  Robert 
(Reuben)  T.  Wheeler,  Joseph  Paillet  and  William  8.  Mackey,  residing  in 
this  city  and  of  lawful  age.  The  natne  of  Robert  erased  and  that  of  Renben 
interlined  appd  before  signing  ths  name  of  Mary  interlined  also  appd  before 
signing. 

MART  GROVER. 
REUBEN  T.  WHEELER. 
JOSEPH  PAILLET. 
WM.  8.  MACKEY. 
A.  BARNETT,  Xot,  Pub.'' 
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One  J.  G.  Spor,  upon  allegation  and  proof  of  the  incapacity  of  the 
universal  legatee  appointed  in  said  will,  to  accept  and  perform  the  func- 
tions of  executor,  applied  for  and  obtained  the  probate  of  the  will,  and 
procured  an  order  of  court  placing  said  universal  legatee  in  possession 
of  the  property  of  the  deceased.  Tliereupon  Mrs.  Margaret  Torregano, 
alleging  herself  to  be  the  surviving  sister  of  tlie  deceased,  of  the  full  blood, 
and  her  sole  legal  lieir,  in  the  absence  of  both  descendants  and  ascend- 
ants, instituted  this  suit  for  the  revocation  of  the  will,  on  the  ground 
that  it  contains  certain  radical  defects  of  form,  which  vitiate  it,  and 
make  it  an  absolute  nullity,  and  therefore  void. 

The  various  alleged  defects  in  the  will  are  set  out  with  great  particu- 
larity and  in  externa  in  the  petition,  but  as  they  are  succinctly  summar- 
ized in  plaintiff^s  brief,  we  quote  them,  viz  : 

"1.  It  was  not  received  by  said  notary  in  the  presence  of  three  wit- 
nesses, of  lawful  ago  and  residing  in  this  place,  and  otherwise  compe- 
tent as  required  by  law. 

"  2.  It  was  not  written  by  said  notjiry  as  it  was  dictated  and  in  the 
presence  of  tlie  said  three  witnesses. 

"  3.  It  was  not  read  by  said  notary  to  said  testatrix  in  the  presence 
of  the  same  three  witnesses. 

"  4.  It  was  not  signed  by  the  testatrix  in  the  presence  of  tlie  same 
tlii-ee  witnesses  and  the  said  notary. 

^'5.     It  was  not  signed  by  the  same  three  wituessc^s. 

"6.  The  act  states  the  testatrix  to  be  ^Bridget  Murray,  wife  of 
(ieortje  Grorer,^  and  further  states  that  she  dictated  to  the  notary  her 
name  to  be  *  Bridget  Murraify^  whilst  the  act  is  not  signed  with  that 
name,  but  is  signed  *  Mary  Ororer,^  an  entirely  different  name. 

**  7.  The  interlineation  of  the  word  *  Mary''  before  the  word  *  Bridget, 
on  the  first  page  of  siiid  act,  was  made  after  the  signing  and  conclusion 
of  the  will,  as  is  shown  by  the  interlineation  running  irregularly  between 
the  rule^l  lines  of  the  writing  paper,  and  the  scrawled  signature  *  Mary 
(Trover*  and  was  neither  dictated  nor  approved  by  the  testatrix. 

**  8.  The  ei-asure  of  the  word  *  Eobert,'  and  the  interlineation  of  the 
word  *  Reuben,^  were  not  approved  by  the  testatrix,  and  show  two  differ- 
ent persons  and  appearing  at  different  times,  and  of  whom  only  one  has 
signed  his  name. 

"  9.  The  three  persons  who  signed  their  names  are  not  the  three  wit- 
nesses referred  to  in  the  caption  or  at  the  end  of  the  will,  and  were  not 
all  present  as  witnesses  when  the  will  was  received,  dictated,  written 
and  signed,  continuously^  and  the  act  does  not  show  who  were  the 
three  witnesses. 
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"10.  The  act  does  not  make  proof  by  itself  of  a  strict  compliance 
with  all  the  le^l  reqiiiHitc^K,  but  does  .show  on  it«  face  all  of  said  illegal- 
ities. 

'*11.  All  the  legal  requisites  were  not  done  at  one  time,  without  in- 
teiTuption  and  without  turning  aside  to  other  acts,  and  such  formalities 
as  were  observed,  were  done  at  different  times." 

We  will  discuss  these  various  objections  serhdhn,  and  in  the  onler 

foregoing. 

I. 

Preliminary  to  the  discussion  of  the  merits  are  the  exceptions  «f 
George  Grover,  beneficiary  under  the  mooted  will,  and  two  bills  of  ex- 
ceptions retained  by  him,  during  the  trial. 

(a.)  The  exceptions  are :  First,  that  the  petition  cont^iins  incon>ist- 
ent  demands,  and  fails  to  aver  any  injury  as  resulting  from  the  alleged 
errors  in  the  copy  of  the  will  j  second,  that  it  is  vague,  general  and  iii- 
detinite;  third,  that  is  shows  no  cause  of  action  j  fourth,  that  tlie  plain- 
tiff must  either  accept  or  reject  the  succession  of  the  deceased,  abso- 
lutely and  unequivocally ;  and  in  case  she  accepts,  such  acceptance 
must  be  with,  or  without  the  l)enefit  of  an  inventory  j  and  she  cannot 
assume  an  equivocal  position,  so  **  as  to  receive,  if  there  is  anything  to 
receive,  and  yet  not  be  liable  if  there  is  any  liability." 

These  exce>ptions  were  overruled  by  the  judge  a  qiw,  and  the  language 
of  the  petition,  though  somewhat  guarded,  is  sufficient  for  his  so  doing. 
It  is  that  the  petitioner  "  is  the  sole  legal  heir  of  said  deceased,  (and) 
that,  in  so  far  as  she  may  have  any  right  to  do  so,  (she)  accept*  the 
succession  of  said  deceased  with  the  benefit  of  inventory,"  &c. 

This  is  followed  by  a  prayer  to  the  effect  that  the  will  and  its  pn^hatc 
l>e  annulled  and  set  aside,  and  "  that  petitioner  be  recognized  as  the 
sole  legal  heir  of  said  deceased,  under  the  benefit  of  inventory,  and,  a<i 
such,  entitled  to  the  entire  estate  of  said  deceased,  after  tlie  payment  of 
debts,  if  any  there  be,"  &c. 

The  object  had  in  view  by  the  petitioner  was,  doubtless,  to  pi-est^rve 
the  benefit  of  being  liable  for  the  charges  and  debts  of  the  succ4'ssion 
only  to  the  value  of  the  succession  effects.     R.  C.  C.  1(K)2,  1054. 

The  code  defines  "  succession  "  to  be  the  transmission  of  the  rig!it> 
and  obligations  of  the  deceased  to  the  heirs.     R.  C.  C.  871. 

It  is  matter  of  no  conseciuence  whether  the  property  exceed  tlie 
charges,  or  the  charges  exceed  the  property,  or  whether  the  deceju«e<l 
left  charges  without  property.     R.  C.  C.  872. 

The  right  of  an  heir  to  be  discharged  from  the  payment  of  his  ances- 
tor's debts  out  of  his  own  property,  by  abandoning  the  effects  of  his 
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ancestor  to  liJ8  rredit^irs:  tlie  ri^lit  of  preserving  the  identity  of  his 
own  propei*ty ;  as  well  ha  the  right  of  claiming  out  of  the  ancestor's 
succession  tlie  debts  that  are  due  to  him  from  it— are  all  valuable 
rights,  and  petitioner  hiul  the  clear  legal  option  to  safeguard  them 
as  she  did,  in  accepting  it. 

(/>.)  The  demands  of  her  pctitH>n  are  all  of  like  tenor,  and  tend  to 
the  same  conclusion,  the  nullity  of  the  will.  They  do  not  assail  the 
will  for  any  inherent  defects,  but  are,  that  it  is  null  for  vices  of /oriw. 
They  appear  to  us  to  be  iH»rfectly  <*onsistent,  and  free  from  ambigui- 
ty, and  set  out  a  cause  of  action. 

(c.)  The  defendant's  exceptions  are  taken  to  the  rulings  of  the 
judge  in  pei*mitting  the  plaintiff  to  re*ttrict  the  effect  of  cert^iin  writ- 
ten instruments  offered  in  evidence,  to  a  definite  purpose;  his  posi- 
tion being  **that  the  documents  must  go  in  for  all  they  are  worth  as 
evidence." 

It  is  elementary  that  a  written  instrunu*nt  is  <mly  binding  upon 
parties  au<l  persons  to  it,  and  third  persons  are  not  estopped  from  as- 
sailing, or  contradicting  its  recitals. 

In  this  instance  plain tifTs  claim  is  that  Bridget  Murray's  will  is 
null,  and  she  is  her  sole  heir.  If  it  were  true  that  the  plaintiff  was 
bound  to  offer  and  Hie  the  will  **for  all  it  is  worth  as  evideiu*4*," 
and  could  not  be  permittc*d  to  restrict  the  offer  to  a  certain  purpose*, 
that  would  be  an  end  of  the  case;  because  it  is  a  fundamenttil  rule 
of  evidence  that  a  jmrty  is  bound  by  the  t4*stimony  he  places  on 
record  in  his  own  behalf. 

Plaintiff  had  tlie  undeniable  right  trO  offer  the  will  for  the  purposes 
of  rem  ipttam,  as  the  c<mi  men  cement  of  proof,  and  with  a  view  of  ex- 
hibiting t-o  the  com!  its  defects  and  infonnalities.  If  this  were  not  a 
correct  rule  of  evidence,  how  could  fi-aud  <u-  simulation  in  writt^^n 
ctintiiicts  be  shown,  by  parol  evidence.  We  think  the  judge  a  quo  ruled 
ct>rrectly. 

11. 

The  judge  of  the  lower  C4>urt  nuiintained  the  plaintiff's  first  ground  of 
objection  to  the  will,  annulled  it,  and  held  her  to  Ihj  Bridget  Murray's 
sole  lepil  heir,  and,  as  such,  entitled  U>  be  placed  in  possession  of  the 
property  left  at  her  demise. 

^  From  his  elal>orate  and  carefully  considered  opinion,  it  appears  that 
he  rested  his  conclusions  upon  what  was  said  on  this  subject  in  the  Suc- 
cession of  Vollmer,  40  Ann.  597,  and  Weick  vs.  Heine,  41  Ann.  — ,  and 
the  various  authorities  therein  cited . 
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The  gravinnen  of  the  judge'8  opinion  is  contained  in  the  following  pa- 
ragraph, viz: 

"  In  tliift  case,  tlie  legal  capacity  of  tlie  three  witnesses  named,  ap- 
pears only  from  the  declaration  of  the  notary,  the  witness  hereto 
*  *  residing  in  this  city,  and  of  lawful  age.     It  is  true  the 

names  Reuben,  Josepli,  and  William  indicate  males,  but  there  is  nothing 
to  indicate  their  age  as  being  over  sixteen  years,  or  that  they  are  not 
insane,  or  deaf,  or  dumb,  or  blind  5  or  that  they  are  capable  of  exer- 
cising civil  functions,  unless  we  accept,  as  such  indication,  the  declant- 
tion  of  the  notary  that  they  reside  in  this  city,  and  are  of  lawful  age. 

"  Under  the  decisions  above  quoted,  the  notary  is  not  the  judge  as  to 
these  requirements,  and,  on  the  pain  of  nullity,  it  was  his  duty  to  men- 
tion explicitly  the  (lualifications  of  the  witnesses,  in  order  that  same 
might  be  determined  by  the  court  in  the  probate  and  execution  of  the 
will.  Age  and  residence  are  only  two  of  the  seven  qualifications  re- 
(jnired  l)y  law  for  nuncupative  testaments,  and  nothing  can  be  left  to 
inference,  or  i)roof  de  horn  the  face  of  the  will  itself." 

As  a  foundation  on  which  to  rest  this  proposition,  the  judge  previous- 
ly announced  tlie  opinion  that  "  the  nuncupative  will  by  public  lU't, 
must  make,  of  itself  and  on  its  face,  full  proof  that  every  reciuirement 
of  the  law  for  the  execntion  of  testaments  in  this  form,  hjis  been  com- 
plied with. 

**One  of  the  requirements  of  the  law  is  that  the  three  witnesses,  in 
whose  i)resence  the  will  must  be  received  and  executed,  and  who  must 
sign  the  act,  nhali  hare  the  leijal  rapavitif  dr fined  iti  7i*.  (\  C,  1591,  *  * 
1592  and  1594." 

We  are  of  the  opinion  that  our  learned  brother  of  the  lower  court 
has  mistaken  the  true  import  of  R.  C.  V.  15!H,  et  Heqaenten, 

In  Vollmer's  Succession  ante,  we  said  of  the  testament  under  c^jnsid- 
eration  —  which  was  in  nuncupative  form,  by  public  act: 

"  The  charge  against  it  is,  that  it  does  not  set  forth  that  the  thi-ee 
witnesses  are  reaidenta  of  tlie  parisli  of  Orleans,  but  that  they  are  com- 
petent witnesses. 

*^  Tlie  omission  is  fatal.  The  notary  is  required,  under  pain  of  nullity 
of  the  act,  to  express  specifically  every  material  fact  constituting  the  com- 
petency of  liiniself,  and  of  the  officiating  witnesses,  under  the  law,  in 
that  respect,  and  also  of  every  formallity  observed  in  the  execution  of 
the  will.  The  act  must  make  full  i)roof,  on  its  face,  of  every  element 
necessary  to  its  validity,  as  no  evidence  is  admissible  to  supply  any 
d(*ficiency." 

The  language  in  which  that  opinion  is  couched  is  carefully  selected, 
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aud  portinent  to  tlie  qnefttion  under  conBidei*ation,  and  it  was,  whether 
tlie  will  was  valid  in  that  particular  form ;  for,  though  it  might  have 
l)oen  invalid  aa  a  nuncupative  t^stanient  received  by  publiv  act,  it  might 
have  been  valid  in  some  other  form.     R.  C.  ('.  159(). 

As  it  waft  a  question  of  form,  only,  we  niunt  lcM)k  to  the  articles  of  the 
Code  which  presenile  the  essential  fornnilities  for  this  particular  kind  of 
testument.     Now  we  find  in  Article  1578  this  declaration  : 

"  The  nuncupative  testanients  by  public  act,  must  be  received  by  a 

notary  public,  in  the  presence  of  three  witnesses  residing  in  the  place 

where  the  will  is  execut4»d,  or  of  five  witnesses  not  residing  in  the  place. 

**  This  testament  must  Iw  di<'tjited  by  tlie  testator,  and  written  by  the 

notary,  as  it  is  dictated. 

"It  must  then  be  r<Nid  in  the  presence  of  the  witnesses. 
**  Express  mention  is  nnide  of  the  whole,  observing  that  all  thotte  form- 
alitieft,  must  be  fulfilled  at  one  time,  without  interruption,  and  without 
turning  aside  to  other  acts.''     R.  C.  C. 

The  giuirded  language  of  our  opinion  in  Vollmer's  succession,  was 
aptly  chosen,  aud  proi>erly  limited  to  the  question  of  the  sp^'cial  quali- 
fication of  witnesses  to  a  nuncupative  testament  by  public  act,  on  the 
score  of  their  residence  in  the  place  where  same  was  executed,  that 
l>eing  the  only  one  involv<»d  in  that  case.  Hence  we  said  that  the 
notary  is  retpiired  "  to  express  specifically  every  nmt<4'ial  fact  constitu- 
ting the  comiHjtency  i)f  himself,  and  of  the  officiating  witnesw^s  under 
the  law,  in  that  respect,  and,  also,  every  fornuility  observc^diii  the  execu- 
tion of  the  will.''     (Italics  are  oui-s.) 

There  is  no  other  formality  in  the  executitui  of  a  nuncupative  will  by 
public  act,  than  those  eniunerated  in  R.  C.  C.  157S. 

In  Weicke  vs.  Heine,  we  merely  (juoted  what  was  said  on  this  subject 
in  Vollmers  succession,  with  approval,  witlioiit  announcing  anything 
new  or  additional;  for  that  was  a  similar  case. 

It  will  be  observed  that  the  articles  of  the  ('ode  sn<ceeding  1580  treat 
of  nuncupative  testament  under  private  signature,  the  mystic  or  sealed 
testament,  and  the  olographic  testament,  and  designate  the  requisites  of 
each. 

They  are  followed  by  articles  continuing  general  provisions  which  are 
applicable  alike  to  all.  Among  this  number  is  article  1591,  which  de- 
clai*es  that  certiiin  designated  persons  "are  absolutely  incapable  of  being 
witnesses  to  testanients  "  — not  to  the  nuncupative  testament  by  public 
act,  alone,  but  to  testaments,  in  general. 

In  this  and  subsequent  articles  the  plural  noun  "  testaments,"  is  em- 
ployed in  a  generic  sense,  to  indicate  the  applicability  of  the  principle  to 
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all ;  and  the  provisions  of  article  1595  must  be  so  construed,  for  it  de- 
clares that  "  the  formalities  to  which  textumentH  are  subject  by  the  pro- 
visions of  the  present  section  must  be  observed,  otherwise  the  teatament* 
are  null  and  void." 

We  think  it  erroneous  to  conclude,  therefrom,  that,  in  order  to  l>e 
valid,  a  nuncupative  t^^stanient  received  by  public  act,  should  cireuiu- 
stantially  recite  full  compliance  with  uU  the  formalities  that  are  pre- 
scribed in  that  sectit)n  ;  on  the  contrary,  we  think  such  a  testament 
would  be,  utt<3rly,  null  and  void,  if  it  did  recite  them  all.  For  instance, 
article  1*588  provides,  that  the  olograpliic  testiiment,  '*  in  order  to  be 
valid,  must  be  entirely  written,  dated  and  signed  b^'  the  testator." 

That  is  one  of  the  tV)rnnilities  to  which  t*»staments  are  subject  by  the 
lirovisions  of  that  xcction,  yet  it  is  completely  at  variance  with  tliosc  re- 
iptired  for  the  validity  of  nuncupative  testaments  received  by  public  act, 
which  are  likewise  providi^d  by  that  section. 

This  is  sufficient  to  show  that  article  15J>5  employs  the  word  "testa- 
ment**" in  its  generic  sense,  and  that  the  law-giver  intended  it  should 
convey  the  idea,  that  the  several  formalities  whicl^  are  i-equired  in  the 
confection  of  ditferent  testaments,  must  be  observed  therein  reftpectivehf, 
and  not  collcvtirelff. 

Article  1591  is  in  the  same  category,  and  it  is  clear  to  our  minds  that 
it  does  not  specify  any  formtdifi/  to  whicti  testaments  are  subject,  but 
simply  dechires  what  persons  are  absolutely  incapable  of  being  wit- 
nesses to  testaments,  in  general.  If  this  article  has  received  a  proiwn- 
interpretiition  at'ttie  hands  of  our  learned  brother  of  the  lower  court,  the 
law  has  entailed  upon  notaries  a  great  hardship— the  performance,  in - 
<lee.d,  t)f  an  utier  impossibility — in  requiring  that,  on  pain  of  nullity, 
they  shall  specifically  state,  in  acts  executed  by  them,  all  the  fiicts 
which  tend  to  netjative  the  (lixqHaliJivathnu  of  witnesses  mentioned  in 
that  article.  For,  how  could  a  notary  know  that  a  witness  was  more  or 
less  than  sixteen  years  of  age ;  or  was  so  deaf,  dumb,  blind  or  insane, 
that  he  was  incapable  of  being  a  witness  to  a  testament  ?  By  what  means 
could  he  determine,  what  persons  are  disqualified  by  tlie  criminal  law 
from  exercising  civil  functiims  ? 

Such  an  interpretation  was  certainly  not  intended  by  our  opinion  in 
VoUmer's  Succession.  When  it  said  that  **  the  notary  is  required,  under 
pain  of  nullity  of  tlie  act,  to  express  specifically  every  inaterial  fact  con- 
stituting the  compet.ency  *  *  of  the  officiating  witnesses,  under  the 
law,  in  that  respect,"  it  was  not  intended  to  convey  the  idea,  that  it  was 
the  duty  of  the  notary  to  state  "  every  material  fact"  constituting  their 
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competency  in  every  respect ;  or  that  he  should  state  ^^  every  material 

fact"  necessary  to  negative  their  disqualiji cation  in  even/  respect. 

SuflSc«  it  to  say,  broadly,  that  the  law  does  not  make  it  the  duty  of 

notaries  to  stat^)  the  qualiftaitions  of  witnesses  in  the  sense  of  K.  (*. 

C.  1591 ;  Imt  it  does  make  it  their  duty  to  state  their  qnalificattonK  in  the 

sense  of  R.  C.  C.  1578. 

III. 

The  recitals  of  the  will  are  as  follows,  viz.:  "  And  the  undersigned 
ni>tary  did  write  it" — the  will — **  down,  as  dictated  by  said  testatrix,  in 
presence  of  said  witnesses."  This  statement  fully  answers  plaintiff's 
sec<md  charge,  and  satisties  the  law  in  tliis  n*gar<l. 

IV. 

The  recitiils  of  the  will  are  further  to  the  effect  that  **  lecture  of  said 
will,  as  dictated  and  written,  having  been  given  by  the  undersigned 
notary,  in  a  loud  and  intelligible  voice,  to  the  siiid  t-<»st4itrix,  in  the 
presence  of  said  witnesses,"  etc.;  and  they  aus\>er  tlie  third  charge,  and 
likewise  witisfy  the  law.     The  word  **  lecture''''  is  to  be  understood  in  the 

sense  4>f  reading.     Tliat  is  the  English  of  it. 

» 

V. 

The  will  further  recites  that  *^  the  whole  was  done  *  *  in  the  pres- 
ence of  said  witnesses,  who  have  signed  their  names,  with  said  testatrix, 
and  me,  said  notary."  This  recital  sufliciently  answers  the  plaintiff's 
fourth  charge,  and,  also,  the  law. 

VI. 

The  plaintifTs  fifth  charge  agaiust  the  will  is,  that  it  is  signed  b^-  Man/ 
(hoover,  as  testatrix,  whilst  the  body  of  the  act  states  the  testatrix  t<>  be 
lirldifet  Murray,  wife  of  (ieonje  (irovevj  an  entirely  different  person,  to 
all  appearances. 

The  act  stiites  that,  **  I,  Alphonse  Harnett,  a  notary  public,  did,  at  the 
request  of  llriilijet  Murray,  wife  of  Oeonie  (i rover,  procreed  to  her  i*esi- 
dence  •  *  where  1  found  the  said  ^frft,  drover  *  *  as  slu,  aj)peared 
to  me,  notary,  and  the  witnesses,  *  •  and  she  requested  me,  notary, 
to  receive  her  last  will  and  testament  as  follows,  to-wit :  My  name  is 
Bridget  Murray  *  *  1  give  and  l)eqiUMith  to  my  huMbaml,  deorye 
(trm'er,  the  wliole  of  my  property  *  *  I  appoint  my  said  husband, 
(ieorge  (irover,  my  testamentary  execut<u*,  etc." 

From  the  foregoing  recitals  it  is  clear  that  **  BriiUjet  Murray,  wife  of 
(leorye  Ororer,  and  Mrn.  drover,'-  are  one  and  the  same  person.  Then 
we  have  "  Itrithjet  Murray  "  for  the  maiden  name  of  the  testatrix,  and 
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drover,  the  name  of  ber  IiiiBband.  But  the  original  act  shows  the  inter- 
lineation of  the  name  **  ^fary  "  before  **  Bridget,^  and  the  sentence  made 
to  read  tliiis :  "  My  name  is  Marif  Bridget  Murray/'  or  Mary  Bridget 
(irorer,  she  being  tlie  wife  of  George  Grover.  Now,  it  may  lie  perfectly 
true  that  the  testatrix,  at  first,  dictated  her  name  as  "Bridget  Murray, 
wife  of  George  Grover,''  yet  when  it  was  read  to  her  in  the  presence  of 
the  witnesses,  she,  doubtless,  invited  the  notary's  attention  to  the  fi\et 
that  her  full  maiden  name  was  Mary  Bridget  Murray  ;  and,  in  iiftixin<; 
her  signature  to  the  act,  she,  doubtless,  appended  that  of  "  Mary  G rarer,"' 
as  the  one  by  her  most  used  during  her  married  life,  instead  of  her 
maiden  name.  In  full  confirmation  of  that  fact,  we  find  it  stated  in  the 
body  of  the  will,  and  imtnediately  over  the  signature,  "  Mary  Grover,^" 
these  words,  viz. :  "  The  name  Mary  interlined,  also,  appended  before 
signing."  We  do  not  think  there  is  any  reasonable  doubt  of  the  fact 
that  "  Bridget  Murray,  wife  of  George  Grover,"  "  Mrs.  Grover,"  "  Mary 
Bridget  Murray,"  and  "  Mary  Grover,"  are  the  names  of  one  and  the 
same  person. 
This  objection  of  plaintiff  is  not  goo<l. 

VII. 

The  charge  that  the  interlineation  of  the  word  Mary,  before  the  word 
Bridget,  on  the  first  page  of  the  act,  was  made  after  the  signing  and  con- 
clusion of  the  will  is  not  borne  out  by  a  close  inspection  of  the  will, 
which  is  before  us  in  the  original.  Preceding  the  commencement  of  the 
clause  of  the  will,  viz. :  "  My  name  is,  etc.,"  thei'^  is  an  entire  line  left 
blank,  and,  in  this  space,  the  name  "  Mary  "  is  clearly  and  distinctly 
written,  and  it  does  not  bear  the  appearance  suggested. 

VIII. 

The  charge  that  the  erasure  of  tli3  name  Bobert,  and  the  interlineation 
of  the  name  Reuben,  were  not  approved  by  the  testatrix,  and  show  two 
different  persons,  who  appeared  at  different  times,  and  of  whom  only 
one  has  signed  his  name  is  not  borne  out  by  the  record. 

In  the  beginning  of  the  act  the  notary  states  that  Mrs.  (i rover  ap- 
peared to  him  ^^and  the  witnesses  hereinafter  named  and  undersigned  :'^ 
and,  at  the  conclusion,  their  names  appear  to  have  been  originally  statM 
to  be  "  Robert  T.  Wheeler,  Joseph  Paillet  and  William  S.  Mackey  ;"  hut 
tlie  name  Bobert,  in  the  original  act  appears  to  have  been  subsequently 
erased  and  that  of  Beuben  interlined.    After  stating  the  names  and  resi- 
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deiice  of  tbe  witDesBes,  but  before  the  8ignatiire»  of  tlie  tofitatrix  and 
witnesHes,  we  find  tbis  aunouDcement,  viz. : 

**  Tbe  name  of  Robert  erased  and  tliat  of  lieuben  interlined,  appd. 
before  8igning,  tbe  name  of  Manf  interlined,  alno  ap])d.  before  signing/' 
Tbift  affirmative  declaration  tbat  tliis  emftureand  interlineation  oc(Mirre<l 
he/ore  the  ftigniiitj  is  coneluftive  proof  tbat  tbe  finl)He(pieut  affixing  of  tbe 
tefttatrix'  Hignature  t4>  tbe  will  i.s  an  approval  of  it.  Independent  of  tbe 
written  declaration  of  tbe  fjK't,  tbe  8ubfle<inent  signing  is  a  condnsive 
evidence  of  ber  approval. 

IX.  AND  X. 

Tbese  two  cbarges  are  substantially  embraced  in  and  discussed  under 
different,  preceding  paragraphs.  Tbe  significance  of  tbese  objections  is 
tbat,  in  plaintiff's  view,  tbe  tbree  witnesses  wbo  signed  tbe  act  are  not 
tbe  mme  tbree  witnesses  wbo  are  mentioned  in  the  act.  Tliis  is  merely 
a  verbal  criticism,  or  play  on  words,  growing  out  of  tbe  erasure  of  tbe 
name  Jiohert  and  tbe  substitution  and  interlineation  of  Reuben  tberefor. 

Tbey  are  without  merit. 

XI. 

1'he  final  charge  is  that  all  tbe  legal  requisites  were  not  done  at  one 
time,  and  without  turning  aside  to  other  acts. 

It  is  a  sacramental  requirement  of  tbe  notary  that  he  shall  make  "ex- 
press mention  *  *  of  tbe  whole,"  but  not  tbat  he  shall  r/c- 
ekire  tbat  all  those  formalities  bad  been  "  fulfilled  at  one  time,  and 
without  turning  aside  to  other  acts."  R.  C.  C.  157S.  His  failure  to 
make  such  a  declaration  in  the  will,  is  not  a  grouml  of  nullity.  7  La., 
599 ;  12  R.  639.  That  article  only  refers  to  tbe  formalities  which  are 
therein  mentioned.  All  of  those  formalities  seem  to  have  been  fulfilled 
at  one  and  tbe  same  time ;  and  the  act  furnishes  no  proof  that  he  turned 
aside  to  other  acts.  There  is  no  evidence  of  bis  having  prepared  any 
i)fber  act.     This  charge  nuist  share  tbe  fate  of  its  predecessors. 

A  consciencious  and  pains-taking  examination  of  tbe  law  and  evidence 
appertaining  to  this  case,  has  brought  us  to  the  conclusion  that  tbe 
judgment  apjiealed  from  is  erroneous  and  should  be  reversed. 

It  is  therefore  ordered  and  decreed,  tbat  the  judgment  appealed  from 
Ik*  and  the  same  is  annulled  and  reversed  ;  and  it  is  now  ordered  and 
decreed  tbat  the  denmnds  of  plaintiff  and  appellee  be  rejected  at  lier 
cost  in  both  courts. 
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No.  10,392. 
Thomas  P.  Leathers  vs.  John  Jaxney  et  als. 

1 .  No  law  preveiit«  a  corporation  from  sellinj;  anj-  or  all  of  its  property,  provid«d  the  chart «t 
contains  no  prohibition  thereof  and  it  a<>tfl  in  accordance  with  the  duly  expresmMl  will  of 
its  stockholders  and  directors. 

2.  The  same  person  may  fill  the  offices  of  President  of  two  distinct  corporations  and  Muh 
identity  does  not,  of  itself,  inyalidate  dealings  between  the  two  corporations. 

3.  When  one  corporation  sells  property  to  another  for  a  fixed  price,  to  be  paid  in  nUxV  of 
the  latter  to  be  delivered  to  the  former  through  its  designated  officer,  delivery  of  the 
certificates  of  stock  to  such  officer  or  t«  another  by  his  order,  operates  a  discharge  for  tli»- 
price. 

I.  ('orporate  property  is  held  subject  to  coiporate  debts,  and  when  a  corporation  sells  U<» 
whole  property  and  rights  to  a  purchaser  knowing  the  fact,  ec^uity,  in  proper  csttes^  will 
subject  the  property  in  the  hands  of  the  purchaser  to  the  payment  of  the  debts  with 
which  it  is  charg(>d ;  but  the  purchaser  of  specific  property,  such  as  a  steamboaU  froui  a. 
corporation,  is  not  Imund  to  follow  the  price  paid  into  the  hands  of  the  selling  coriioratiun 
and  see  to  it-s  distribution  amongst  the  latter's  stockholders,  in  absence  of  fraudiilt^nf 
connivance  lietween  the  purchaser  and  seller  to  wrong  the  stockholders. 

■>.  The  sale  attacked  in  this  case  being  real  and  fair,  for  a  sound  pri(«  duly  paid  tn  tb^ 
seller  a^'cording  to  the  terms  of  the  contract,  and  without  a  shadow  of  fraud  on  the  part 
of  tlie  purchaser,  the  latter  is  not  bound  tor  any  failure  <»r  duty  of  the  officers  i»f  thr 
stalling  corporation  in  distributing  the  prtK'cetls  auunigst  its  stocli holders. 

APPF2AL  from  tlie  Civil  Difitrirt  (N)iirt,  for  tho  Parish  of  Orleans. 
Rhfhtor,  J. 


(K  B,  Sansnm  for  Plaintiff  and  Appellant : 

Shar(»s  of  the  capital  stock  of  a  corporation  pledged  to  secure  a  bona  jide  debt,  II  x  a  corpora Ir 
liability  in  favor  of  the  pledgee,  and  an  unlawful  transfer  thereof  is  a  brt^ach  of  corporste 
duty,  for  which  the  corporation  is  liable. 

C*or)N>rations  hold  all  their  property,  ettects  and  as.Hets  in  trust  for  their  creditors  and  shart*- 
holders.  All  such  assets,  pn»perty  and  eftect«  are  to  be  4lev(ite<l  first,  in  payment  of  ihm  • 
porate  debts  and  liabilities ;  and  if.  after  satisfying  debts  and  liabilitieH,  there  1m*  3 
residue,  it  belongs  to  the  shareholders. 

Holders  of  the  capital  stock  of  a  corporation  can  take  no  part  of  corporate  a«set«  nntil  even 
coriNirate  debt  and  liability  has  been  paid  and  satisfied  :  and,  if  this  rule  be  dlsregani<Nl. 
i'l-editors  may  follow  the  corporate  property,  or  its  proceeds,  wlierever  found,  and  subj*-*-! 
them  to  the  payment  of  wu'porate  debts  and  liabiliti(«,  unless  they  lie  in  the  hands  of 
bona  fide  purchasers  for  a  fair  and  reasonable  consideration. 

While  it  is  true  the  plaiutiflT  holds  the  affirmative  of  every,  issue  of  fact  and  must  supiMiri 
them  by  a  preponderance  of  testimony,  yet.  in  determining  whether  plaiutifT's  ti'sttiuuny 
overbalances  the  defendant's,  upon  such  an  issue,  the  C'ouri  must  n>ganl  all  the  cirrnni- 
stances  surrounding  both  parties,  and  if  the  (.'ourt  is  satisfit^i  that  one  of  the  parties  In 
dealing  with  the  other  has  been  guilty  of  gri^at  moral  turpitude,  the  Court  will  dtvlare  in 
favor  of  the  pai-ty  whose  conduct  appears  Ui  Iihvc  Ihm-u  ;;overn«i|  by  integrity 


Eichard  l)e  Gray  on  name  side  : 

•  A  corporation  is  the  custo<liRn  and  tnistee  of  the  coi-ponite  funds.  pw>perty  and  sttx^k  for 
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the  stockholdera :  it  Is  bound  to  employ  competent  and  faithful  trans  tVr  agents  (and 
oflScers)  to  their  ii\jnry.  In  case  of  illegal  and  unauthorised  transfer  of  stock  to  a  third 
person,  the  ii^jured  stockholder  may  contest  the  title  of  the  transferee,  contradictorily 
with  both  the  latter  and  the  corporation ;  but  he  is  not  confined  to  this  remedy.  It  has 
been  frequently"  held  that  he  may  sue  the  corporation  alone  for  the  value  of  his  stock 
illegaUy  transferred."    35  Ann.  238. 

PltMlges  of  stock  are  good  by  the  mere  delivery  of  the  certificates,  find  such  mere  delivery 
interdicts  the  corporation  from  transferring  the  stock  on  the  books  of  the  company, 
except  upon  the  surrender  of  the  certificate,  or  upon  proof  of  its  loss  or  destruction.  No 
notice  of  the  transfer  is  necessary.    30  Ann.  1378 ;  31  Ann.  131 ;  33  Ann.  1286. 

It  is  the  duty  of  the  compMiy  to  have  the  surrender  of  the  old  certificate  before  the  re- 
issuance and  delivery  of  the  new  certificate.  If  the  old  certificate  is  not  produced,  an 
inquiry  should  be  instituted  as  to  its  whereabouts ;  and  "  where  it  is  their  duty  to  inquire, 
the  party  is  charged  with  full  knowledge  |of  all  which  he  would  have  discovered  had  he 
performed  that  duty."    17  Wallace,  p.  8. 

Stock  in  a  corporation  is  not  in  the  nature  of  commercial  paper,  but  the  right  to  the  same  is 
rather  in  the  nature  of  a  non-negotiable  chose  in  action.    96  U.  S.  R.,  p.  196. 


Farrar,  Jotias  &  Kruitschnltt  for  Defendants  and  Appellees  : 

1.  If  plaintiff's  action  is  anything  known  to  the  law  of  Louisiana  it  is  the  revocatory  action 
or  Actio  PattUana,  As  such  it  is  prescribed  by  one  year.  0.  C,  Article  1994 ;  Byrne  &. 
Co.  vs.  Creditors,  33  Ann.  198;  Brewer  vs.  Kelly,  Administratrix,  24  Ann.  246. 

2.  Destruction  of  the  thing  which  is  the  object  of  the  action  by  a  fortuitous  event  relieves 
the  defendant  of  the  result  of  the  action. 

3.  Insurance  on  the  thing  does  not  represent  the  thing  or  follow  the  thing.  It  is  a  contract 
of  indemnity  personal  to  the  insurer.    King  vs.  Preston,  11  Ann.  95. 

4.  The  evidence  shows  (a)  tiiat  the  defendants  were  guilty  of  no  fraud,  expressed  or  implied; 
(b)  that  Leathers  must  have  had  knowledge  of  this  whole  transaction  at  the  time  it 
was  made;  (c)  that  the  Planters'  and  Merchants'  Packet  Company  being  without  knowl- 
edge of  Lcathera'  alleged  rights,  owed  him  no  duty,  expressed  or  implied. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Prior  to  June,  1885,  there  existed  three  distinct  corpor- 
porations,  viz :  the  New  Orleans,  Baton  Rouge  and  Bayou  Sara  Packet 
Company,  the  Merchants^  and  Planters'  Packet  Company,  and  the  Coast 
and  Mississippi  River  Packet  Company,  each  of  wliich  owned  and 
operated  a  steamboat. 

Desiring  to  put  an  end  to  disastrous  competition,  the  stockholders  in 
these  three  corporations,  agreed  to  form  a  new  corporation  which  should 
acquire  the  ownership  of  all  three  boats  at  valuations  fixed  in  advance 
and  run  them  in  a  common  interest. 

Accordingly  on  June  22, 1885,  a  new  corporation  was  formed  in  ac- 
cordance with  the  laws  of  the  State,  styled  the  Planters'  and  Merchants' 
Packet  Company,  having  a  stock  equal  to  the  combined  valuation  of  the 
three  boats  above  mentioned,  viz :  $110,000  in  shares  of  $100  each,  and 
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its  objects  are  declared  to  be  *^  the  building,  rnnning,  purchasing,  char- 
tering, hiring,  runniug  and  selling  one  or  more  steamboats,  etc.''' 

On  June  30,  1885,  at  a  special  meeting  of  the  stockholders  and  direc- 
tors of  the  New  Orleans,  Baton  Rouge  and  Bayou  Sara  Packet  Company, 
a  resolution  was  adopted  authorizing  John  J.  Brown,  manager,  to  sell 
the  steamboat  Ed.  J.  Gay  to  the  Planters'  and  Merchants'  Packet  Com- 
pany, for  the  sum  of  fifty  thousand  dollars  in  full  paid  up  stock  of  said 
company. 

On  the  same  day,  in  purHuance  of  above  resolution.  Brown,  Manager, 
executed  a  deed  of  sale  of  the  Gaiy  to  the  Plauters'  and  Merchants* 
Company,  upon  the  consideration,  by  him  declared  in  the  act,  "  of 
fifty  thousand  dollars  in  Inll  paid  stock  of  the  Planters'  and  Merchants' 
Packet  Company,  to  represent  which  stock  the  said  company  Iiave  is- 
sued and  delivered  to  me  on  l>ehalf  of  said  New  Orleans,  Baton  Rouge 
and  Bayou  Sara  Packet  C'onipany,  certificates  for  500  shares  of  the 
amount  of  $100  each  of  said  capital  stock  paid  up,  the  receipt  of  which 
I  do  hereby  acknowledge,  etc." 

John  Janney,  the  defendant,  was  a  stockholder  in  the  New  Orleans, 
Baton  Rouge  and  Bayou  Sara  Packet  Company,  and  in  1884  Lad  de- 
livered to  Thomas  P.  Leathers,  to  whom  he  was  indebted,  the  certifi- 
cate for  120  shares  of  said  stock,  in  pledge. 

The  stock  received  from  the  Planters'  and  Merchants'  Company  in 
payment  for  the  Ed.  J.  (vay,  was  distributed  among  the  stockliolders  of 
the  New  Orleans,  Baton  liouge  and  Bayou  Sara  Packet  Company,  by 
Brown,  or  under  his  direction,  and  Janney  received  the  whole  amount 
thereof  coming  to  hiui,  without  Inking  rc^iuired  to  produce  the  certificate 
held  in  pledge  by  Leathers. 

Brown  was  the  manager  of  the  New  Orleans,  Baton  Rouge  and  Bayou 
Sara  Packet  Company,  and  was  also  chosen  as  manager  of  the  new 
company . 

The  plaintiff  filed  the  petition  in  this  suit  against  John  Janney,  the 
New  Orleans,  Baton  Rouge  and  Bay<m  Sara  Packet  Company  and  tlie 
Planters'  and  Merchants'  Packet  Company.  This  petition  first  sets  fortii 
the  indebtedness  of  Janney  and  the  pledge  of  the  stock,  and  then  sets  up 
that  Brown  was  president  and  manager  of  the  New  Orleans,  Baton 
Rouge  and  Bayou  Sara  Packet  Company,  and  that  he  was  also  president 
and  manager  of  the  Plaut^^rs'  and  Merchants'  Packet  Company. 

That,  June  30th,  18S5,  Brown,  as  the  manager  of  the  New  Orleans, 
Baton  Rouge  and  Bayou  Sara  Packet  Company,  pretended  to  convey 
and  sell  all  the  property  of  that  corporation,  to  wit:  the  steamer  Ed 
ward  J.  Gay,  to   the   Phinters'   and   Merchants'   Packet  Company    for 
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50,000  shares  of  tlie  capital  stock  of  the  last  nan 
notliiiig  was  iu  fact  paid  by  the  latter  to  the  fora 

That  Brown  being  at  the  same  time  manage]  i 
corporations,  acted  in  tlie  double  capacity  of  selh  i 
for  tlie  other  corporation  (10). 

That  the  New  Orleans,  Baton  Rouge  and  Ba 
pany  had  no  property  but  the  steamer  Edwar 
thereof  was  ultra  vires  and  void,  and  that  it  was      I 
tiff's  rights  in  the  premises  (11). 

The  petition  prays  citations  against  all  the  defi     I 
against  Janney  for  $4i^50  83,  with  interest  fron     I 
and    for    a    lien    and   privilege    on    the    steam 
privelege  on  all  the  property  of  the  Planters'  ai 
Company,  and  that  the  same  be  seized  and  sol 
mand,  interest  and  costs,  unless  property  of  the     i 
found  to  satisfy  the  demand,  and  for  general  relie 

The  plaintiff  recovered  a  judgment  against  Jam    i 
ilege  on  120  shares  of  the  stock  of  the  New  Orlc 
Bayou  Sara  Packet  Company,  but  was  denied  ot 
judgment  he  appeals. 

Let  us  examine  the  grounds  as  set  forth  in  the 
claim  against  the  Planters'  and  Merchants'  Compa 
based.    They  are : 

1.  That  the  sale  of  the  Gay  was  pretended  an 
was  real,  for  a  valuable  consideration  of  amply 
paid,  and  the  charge  is  simply  frivolous. 

2.  That  Brown  was  the  manager  of  both  the  cor 
parties  to  the  sale.    As  he  acted  under  full  aut  i 
tors  and  stockholders  of  each  corporation,  we  peri 
cance  in  this  fact  and  no  principle  of  law  or  authoi 
any  force  whatever. 

3.  That  the  sale  was  of  the  whole  property  of  tl  i 
and  was,  therefore,  ultra  vires  and  void.    The  infe 
from  the  predicate.    There  is  no  law  prohibiting 
selling  any  or  all  of  its  property  provided  its  cl  i 
straint  thereof  and  it  acts  under  proper  authority. 

4.  That  the  sale  was  made  in  fraud  of  plaintiff's 
The  evidence  conclusively  shows  that  the  sale  wr 

and  fair  a  transaction  as  ever  took  place.  Nobod^ 
with  the  exception  of  Janney,  had  notice  or  kne  i 
pledge  of  Janney's  stock  to  Leathers.    The  sale  wii 
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ous,  commented  on  in  tlie  newspapers,  and  evidenced  by  the  cmispicn- 
ous  inscription  of  the  new  corporation's  name  upon  tlie  wheel-houses  of 
the  steamboats  purchased.  Tlie  purchaser  exacted  from  the  selling  cor- 
porations an  indemnifyiug  bond  against  all  debts,  which  was  given,  and 
it  is  not  pretended  that  the  New  Orleans,  Baton  Rouge  and  Bayou  Sara 
Packet  Company  has  not  paid  every  one  of  its  corporate  debts. 

Before  the  sale,  Janney  himself,  had  consulted  his  then  friend,  the 
plaintiif,  about  the  transaction  and  the  valuations  placed  on  the  differ- 
ent boats,  which  is  admitted  by  plaintiff,  though  he  says  he  did  not 
understand  that  there  was  to  be  a  sale  to  a  new  corporation.  We  are 
satisfied  that  no  notion  existed  even  in  the  mind  of  Janney  of  wronging 
plaintiff  or  prejudicing  his  pledge,  until  some  time  after  tlie  consumma 
tion  of  the  sale.  He  did  not  apply  for  or  receive  the  shares  of  new 
stock  coming  to  him  until  several  months  after  the  sale  had  been  con- 
summated. 

In  concealing  the  fact  of  the  pledge  and  in  taking  the  stock  witliout 
providing  for  the  protection  of  Captain  Leather's  rights,  he,  no  doubt, 
committed  a  wrong.  It  may  be  claimed  that  in  permitting  and  directing 
the  delivery  of  the  new  stock  to  Janney  without  exacting  the  surrender 
of  the  old  certificate,  Brown,  and  the  New  Orleans,  Baton  Rouge  and 
Bayou  Sara  Packet  Company,  incurred  liability  to  Leathers ;  but  no 
judgment  appropriate  to  this  liability  is  claimed  in  this  suit,  and  the 
judgment  appealed  from  specially  reserves  the  rights  of  Leathers 
against  them. 

But  what  responsibility  in  the  premises  attached  to  the  Planters'  and 
Merchants'  Packet  Company  f  It  had  bought  the  boat,  in  good  faith, 
for  the  price  of  so  many  shares  of  its  own  stock,  certificates  of  which 
were  to  be  delivered  to  Brown  as  manager  and  representative  of  the 
selling  corporation,  receipt  of  wliich  certificates  was  actually  acknowl- 
edged in  the  act.  If  the  certificates  had  been  then  delivered  as  so  re- 
cited, no  one  would  have  had  the  hardihood  to  contend  that  the  buying 
corporation  would  have  had  any  further  concern  with  their  disposition. 

Although  it  appears  that  the  certificates  had  not  been  delivered,  yet, 
after  the  sale,  the  stock  stood  as  the  property  of  the  selling  corporation, 
certificates  for  which  were  to  be  delivered,  on  demand,  to  Brown,  as  its 
manager,  or  to  whomsoever  he  might  direct.  When  such  delivery  was 
made,  the  obligation  of  the  buying  company  was  discharged. 

The  receipt  of  the  stock  bv  Janney  under  the  authority  of  Brown  was 
the  same  as  the  receipt  by  Brown,  manager  of  the  selling  company,  to 
whom  tlie  contract  required  they  should  be  delivered.  In  so  disposing 
of  the  certificates.  Brown  acted  solely  in  his  capacity  as  manager  of  ihe 
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selling  company,  wliich  was  the  owner  of  the  stock,  and  the  buying 
company  is,  in  no  manner,  aftected  by  any  failure  on  his  part  in  his  duty 
towards  the  stockholders  of  the  selling  company,  with  whom  the  former 
had  no  dealings  and  as  to  whom  it  was  under  no  duty. 

Authorities  are  quoted  to  the  effect  tliat  when  a  corporation  sells  or 
transfers  its  entire  property  to  a  purchaser  knowing  the  fact,  the  latter 
is  chargeable  with  knowledge  that  the  property  is  subject  to  the  corpor- 
ate debts  and  that  equity  will,  in  proper  cases,  allow  the  corporate  cred- 
itors to  follow  the  property  in  the  hands  of  the  purchaser  for  satisfac- 
tion of  their  claims.  Mumma  vs.  Potomac,  8  Peters  281 }  Dammer  vs. 
Wood,  2  Mason  381  -,  St.  Mary's  Bank  vs.  St.  John,  26  Ala.  566;  Hacka- 
bee  vs.  Smith,  53  Ala.  191|;  Wood  vs.  Dammer,  3  Mass.  308 ;  Vose  vs. 
Grant,  15  id.  592 ;  Story's  Eq.  Jur.,  9  Ed..  Section  1252. 

But  no  authority  is  quoted  or  exists,  to  the  effect  that  the  purchaser 
from  a  corporation  is  bound  to  follow  the  price  into  the  hands  of  the 
seller  and  see  to  the  just  and  proper  distribution  of  it  amongst  the  lat- 
ter's  stockholders.  In  ibsence  of  fraudulent  connivance  or  collusion  to 
wrong  the  stockholder,  the  purchaser  discharges  his  obligation  by  pay- 
ing the  price  to  the  competent  officers  of  tlie  selling  corporation  wlio  are 
the  agents  of  the  stockholders  and  to  whom  tlic  latter  must  look  for  tlie 
protection  of  their  rights. 

The  case  of  Fee  vs.  Gas  Co.,  35  Ann.  238,  has  no  application  what- 
ever to  the  questions  here  involved. 

We,  therefore,  conclude  that  the  plaintiff  has  no  rights  against  the 
Planters'  and  Merchants'  Packet  Company  or  upon  its  property. 

A  violent  conflict  is  found  in  the  evidence  as  to  the  amount  of  the  debt 
for  which  the  stock  of  Jauney  was  pledged.  It  is  a  simple  case  of  di- 
rect and  positive  contradiction  between  witnesses  on  wliich  the  conclu- 
sion of  the  district  judge  should  not  be  lightly  disturbed.  After  care- 
fully weighing  the  evidence  we  find  no  sufficient  ground  to  disturb  it  -, 
in  so  far  as  it  confines  the  pledge  to  the  amount  due  on  the  note. 

The  amendments  asked  in  favor  of  Janney  are  supported  only  by  in- 
ferential evidence,  and  as  we  think  the  judgment  does  substantial  jus- 
tice, we  will  leave  it  as  it  stands. 

Judgment  affirmed. 
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No.  10,469. 
Mks.  Widow  Olivia  McCall  vs.  A.  B.  Irion  et  als. 
j^  ^^91  W.  H.  Chaffe    et   al.,  Warrantors. 

1.  A  party  Huing  iu  virtu  -  of  her  right  a»  simple  heir,  for  property  that  has  doaceuded  to  her 

ati  an  inheritance,  occupies  the  exact  attitude  before  the  court  as  would  the  ancestor  him- 
self, as  plaintiff. 

2.  An  unrecorded  deed  transferM  property  to  a  purchaser  Just  as  effectually  as  a  recorde<l  deed, 

as  against  all  the  world,  except  credit4>rs  of  the  vendor,  and  bona  fide  purchasers  from  him . 
without  notice. 

3.  The  return  of  a  sheriff  executing  a  writ  oi'  fieri  faeutt  forms  an  essential  and  integral  part 

of  the  record  in  the  sale  proceedings,  and  under  ordinary  circumstances,  is  ailmissible  in 
evidence,  at  9uch,  when  the  remainder  has  been  offered  by  an  adverse  paily. 

4.  Once  admitted  in  evidence  in  a  purely  petitory  action,  such  return  is  not  to  be  viewed  in 

the  light  of  an  attack  upon  a  judicial  title,  but  as  an  ingr«HUent  of  it. 

5.  At  a  judicial  sale,  the  adjudication  is  the  completion  of  the  title,  the  pun>ha.<«er  beconit^  the 

owner  of  the  article  adjudged,  and,  froxn  that  time,  the  contract  is  subjected  to  the  rule» 
governing  the  ordinary  contract  of  sale. 

6.  Before  the  sheriff  is  authorized  to  expose  to  sale  anew  the  thing  sold,  and  ailjudge  the 

property  to  another,  a  demand  must  be  made  unon  the  purchaser  to  C4»raply  with  the 
terms  of  the  adjudication  and  pay  tl)e  purchase  price,  and  the  purchaser  must  be  shown 
to  have  re/used  compliance  therewith. 

7.  In  questions  appertaining  to  the  title  to  real  pi-operty.  the  sheriff's  deo<l  famishtis  proof 

of  the  a(\judication,  and  its  recitals  control  those  of  his  return. 

8.  Under  the  law  a  purchaser  is  not  entitled  to  possession  of  a  sheriff's  deed  to  immovablt* 

property,  it  must  be  delivered  to  the  clerk  issuing  the  execution. 

9.  Neither  the  judicial,  nor  extra  j  udicial  declarations,  of  a  purchaser  at  a  public  sale,  can  be 

admitted  in  evidence  on  the  trial  of  a  petitory  action  for  the  purpose  of  impeaching  a 
judicial  title. 

/V  PPEAL  from  the  Twelfth  District  Court  for  the  Parish  of  Avoyelles. 
CocOf  J. 


A 


Cullom  cD  Gappel,  for  Plaintiff  and  Appellant. 


Irion^  tt-  LarfarrjH?  for  Defendants  and  Appellees  : 

Where  defendants  are  sued  for  a  tract  of  land  as  trespassers,  and  they  exhibit  a  judgment 
regularly  obtained,  an  execution  issued  thereon,  and  a  sheriff's  deed  to  their  vendors  fol- 
lowed by  more  than  ten  years  uninterrupted  possession  as  owners,  the  plea  of  prescription 
will  be  sustained,  and  their  title  cannot  be  assailed  by  the  former  owner  or  his  heirs.  2 
R.466;  3  Ann.  8. 

Where  defendants  show  a  divestiture  of  plaintiff 'ii  title  by  a  judgment  regidarly  obtained,  an 
execution  issued  thereon,  and  a  sheriff's  deed  to  purchasers,  plaintiff  cannot  offer  evidence 
to  show  nullity  of  either  judgment,  execution  or  deed  without  alleging  the  canse  of  nullity 
in  her  petition.    2  Ann.  509 ;  6  Ann.  688  ;  24  Ann.  445;  29  Ann.  698. 

Where  the  plaintiff  fails  to  allege  any  nnllity  iu  the  judicial  proceedings  under  which  dt> 
fendants  acquired  title  to  property,  those  proceedings  must  be  considered  valid  in  all  re 
spects  by  the  c^urt,  and  defendants  will  be  protQct'Od  and  quieted  in  their  title. 
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After  A  nhoriffH  sale,  if  tho  defeudaut  iu  execution  Joins  with  another  in  renting  the  property 
from  purchaser,  aiul  cultivates  the  same  aa  ies^co,  he  ratifies  the  sale  and  his  heir  cannot 
l>e  hsard  to  deu3'  that  such  a  sale  was  made. 

Ao/»a . If d0  purchasers  who  have  aivanoed  their  money  on  thi*  faith  of  a  Judgment,  execution 
and  sheriff's  deed,  and  who  have  possessotl  poaceabiv  for  many  yearv,  will  not  be  turned 
out  of  possession  for  mere  infornitilitteH  at  the  iii.ituiire  of  one  who  shows  no  injury  and 
exhibits  no  equity.    8  Ann.  503. 


Hetin/  C.  Miller  J  for  EHtiitt^  of  1\  1).  Miller,  Defendant  and  Appellee  : 

The  defendant  whose  property  has  been  seixtHl  and  hoM  under  judgment  and  execution,  and 
possession  delivered  to  the  purchastn*,  cannot  bring  the  onlinary  petitory  action  for  the 
property,  the  same  as  if  no  afUudicatiou  hail  taken  place,  but  ho  must  bring  the  direct 
action  to  annul  the  aiUudicatiou  and  shiM-iff's  diteil,  and  the  defects  in  the  Ju<licial  pro- 
ceedings must  l>e  set  forth  in  the  petition  to  set  aside  and  annul  the  Judicial  title  under 
which  the  purchaser  holds  the  pmperty.  Coile  of  Practice,  Articles  690,695;  6  Rob. 
102 ;  2  Ann.  509;  6  Ann.  688;  24  Ann.  445;  29  Ann.  698. 

The  sheriff's  return  on  an  exfoution  should  recite  his  o'vu  action,  t4i  that  extent  is  evidence, 
and  no  further.  But  the  law  recognizing  any  ailju.stment  of  the  price  of  adjudication 
effected  between  the  seizing  creditor  and  the  a(\iiidicatees.  without  tho  concurrence  or 
even  knowledge  of  the  sheriff,  his  return  containing  the  stattMUont  that  an  a^udication 
was  not  complied  with,  gm^s  beyond  hin  knowledge  and  the  limits  asnigued  by  law  for  the 
return  and  in  respect  to  that  statement,  the  return  is  not  evidence.  Code  of  Practice, 
Article  702;  3  Ann.  584;  6  Ann.  481 ;  Gwyune  on  Sheriff.  476;  2  Kob.  319 :  23  Ann.  458. 

When  the  adjncateos  with  the  full  consent  of  thf  seizing  creditor,  is  put  or  goes  into  and  ever 
after  the  abjudication,  remains  in  {lossessiou  of  the  property  aiUudicated,  the  necessary 
conclusion  is  that  the  adwiustmcut  of  the  price  uf  a«yudicat]on  was  entirely  understood 
andaiTangod  between  the  seizing  creditor  and  the  adjudicatucs.  8  K)b.  450;  2  Rob. 
319. 

On  any  issue  of  the  completion  of  an  adjudication  sought  to  be  raised  by  an  heir  of  the  execu- 
tion debtor  to  disturb  and  open  undistnrbed  |M>ssession  of  twenty -five  years,  of  the  adjudi- 
catees  under  the  a<\judication  and  shfritr's  deed,  the  acts  and  conduct  of  the  seizing 
creditor,  his  attorney  and  of  the  aiyudicutces  all  denoting  plainly  that  the  adjudication 
was  complied  with,  to  the  satisfactiini  of  all  concerned,  carry  persuasive  force. 

It  is  the  adjudication  which  fixes  the  condition  of  the  purchaser  at  tiie  sherifi's  sale,  and  no 
8ubse<iueut  irregularity  or  statement  in  the  sherifi*'s  return  can  affect  the  rights  of  the 
purchaser.  C.  P.  Articles  690,  091 ;  Civil  Code.  Article  2020;  3  X.  S.  494;  8  Rob.  100,  108 ; 
lORob.  30:11  Ann.  545. 

The  sheriff's  deed  is  the  highest  evidence  of  the  completi(m  of  the  adjudication,  and  controls 
the  sheriff's  return  in  case  of  variance.  The  effect  of  the  sheriff's  deed,  as  an  instrument  of 
evifleuce,  is  not  at  all  affected  by  the  fact  it  was  not  reconitsl.  nor  is  registry  of  any  con- 
seiiuence  in  an  issue  not  with  subse4|uent  purchasers  or  niortgageM.  but  with  the  Judgment 
debtor  who  seeks  to  question  the  title  of  the  adjudicaU^'s  iit  the  sheriff's  sale.  Code  of 
Practice,  Articles  694.  693 ;  34  Ann.  423,  and  authorities  there  citeil. 

"When  the  purchasers  at  sheriff's  sale  have  been  in  possession  for  years  under  the  adjadioa- 
tion,  and  the  sherifi"s  deed  to  them  has  been  duly  ext>('uted.  and  is  found  in  the  clerk's 
office  to  which  it  was  manifestly  transmitted  by  the  sheriff  to  be  recorded  an  the  law 
directs,  in  a  suit  brought  by  tho  heir  of  the  Judgment  debtor  against  defendants,  holding 
under  that  abjudication,  the  fact  that  the  deed  was  not  delivered  by  the  sheriff  to  the  ad- 
judioaU^es  will  not  affect  their  title,  but  it  sufiloos  that  the  defendant,  holding  under  the 
adjudication  and  sheriff's  deed,  produce  tlie  deed  to  re|>el  the  attack  of  the  heir  of  the 
judgment  debtor.    Cwle  of  Practice,  Arti<l.s  690.  601.  692.  693.  694,  695.  697,  698;  Succes- 
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sion  of  Goodrich,  6  Rob.  110 ;  Wrij^ht  va.  Higj^enbotham,  10  Kob.  32 ;  1  H.  D.  640,  Ko.  2 ; 
Davis  v«.  Wilcoson,  5  Ann.  583;  GuHinan  vs.  Tlie  Sheriff  et  als.,  27  Ann.  280. 
The  possession  of  ttin  years  as  owner  nnder  judgment  execation  and  sheriff's  deed  sapports 
the  prescription  of  ten  years.    Civil  Code,  Articles  3478,  3479,  3483,  3484,  3485.  3486,  3498. 
3494 ;  Code  of  Practice,  Articles  690,  695,  698 ;  2  Rob.  468;  3  Ann.  8  :  13  Ann.  198. 


The  Opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  case  was  before  us  at  Opeloustis  in  July,  1888. 
Vide  40t]i  Annual  at  page  690  et  sequentes.  Therein  a  full  and  explicit 
statement  of  the  pleadings  was  given  and  it  need  not  be  repeated  here. 
It  will  suffice,  for  all  present  purposes,  to  restate  a  few  leading  facts  as 
pertinent  to  a  trial  on  the  merits. 

This  is  a  petitory  action  in  the  ordinary  form,  in  which  Mrs.  McCall, 
as  plaintiff,  sets  up  a  title  in  herself,  to  an  undivided  one-half  interest  in 
the  Reverly  or  Smift  ISouci  plantation,  in  the  Parish  of  Avoyelles,  by  in- 
heritance, she  claiming  as  the  only  sister,  and  sole  heir-at-law  of  John 
G.  Wilson,  deceased,  who  acquired  same  by  purchase  of  Sarah  Ogden, 
wife  of  James  A.  Kinhead — the  other  undivided  one-half  belonging  to 
Euphrosine  Ogden,  wife  of  M.  P.  Vernon — the  entii-e  tract  containing 
about  1900  acres. 

The  defendant,  Miller,  claims  ownership  of  one-half  of  the  Wilson 
one-half  interest—/,  e,  in  one-fourth  of  the  whole — by  purchase  from 
the  Chaffes,  whom  he  calls  as  his  warrantors;  and  they  claim  un- 
der an  execution  sale  against  Mrs.  Elizabeth  McMath,  in  fore- 
closure of  a  conventional  mortgage  executed  by  her }  she  having  ac- 
quired title  under  execution  sale  in  satisfaction  of  a  judgment  in  a 
suit  entitled  George  R.  King,  executor,  vs.  J.  G.  Wilson,  for  $18,600, 
same  being  the  balance  due  by  the  defendant  on  execution,  on  the  origi- 
nal purchase  price  of  the  property  in  question. 

The  defendant,  Irion,  claims  ownership  of  the  other  one-half  of  the 
Wilson  one-half  interest,  by  purchase  from  Henry  M.  Payne,  whom  he 
calls  in  warranty  ;  and  Payne  claims  to  have  derived  title  thereto  from 
the  succession  of  Walter  A.  Kinhead,  by  appropriate  judicial  proceed- 
ings had  in  his  mortuaria. 

The  main  question  for  determination  then,  is  the  validity  and  suffi- 
ciency of  the  sheriff's  deed  of  sale  to  the  property  in  dispute,  bearing 
date  January  5th,  1867,  and  under  which  defendants  claim  ownership 
and  possession. 

The  substance  of  plaintiff's  averments  is  that  her  deceased  brother, 
John  G.  Wilson,  was  the  owner  of  said  property  until  the  date  of 
his  death,  February  14th,  1879  -,  that  he  had  never  been  divested  of  his 


NEW  ORLEANS,  DECEMBER,  1889.  1129 

McCall  vs.  Irion  et  als. 

owDersliip  by  any  legal  proce«8  or  conveiitioDal  transfer;  that  on  or 
about  the  5th  day  of  January,  1867,  Elizabeth  McMath  and  Walter  A. 
Kiuhead,  during  his  absence  from  the  parish,  took  possession  thereof; 
and  having  no  right  or  title  to  said  property',  they  could  convey  none  to 
the  defendants^  authors,  and,  tlierefore,  they  are  in  possession  without  any 
lognl  right,  and  are  possessors  in  bad  faith,  and  liable  for  rents  and 
profits. 

Defendants  and  warrantors  make,  substantially,  the  same  answers; 
and  their  exceptions  are  outlined  in  our  former  opinion.  When  the 
caase  went  down  to  the  court  below,  their  answers  were  elaborated, 
their  defences  enlarged,  their  exceptions  referred  to  the  merits  and,  on 
the  trial,  there  was  a  judgment  in  favor  of  the  defendants,  rejecting 
plaintiff  ^s  demands  as  in  case  of  non-suit,  and,  therefrom,  she  has 
appealed. 

(rt.)     The  following  appear  to  be  the  conceded  facts,  viz. : 

That  John  G.  Wilson  was  the  brother  of  the  plaintiff,  and  she  is  his 
sole  legal  heir. 

That  Wilson  purchased  the  undivided  one-half  of  the  Sans  /S^ouci planta- 
tion, in  1857,  from  Sarah  Ogden,  wife  of  James  A.  Kinhe^d,  on  terms  of 
credit ;  and,  of  the  purchase  price  of  $60,000,  there  remained  due  in 
1860,  $18,000,  secured  by  mortgage. 

That  Sarah  Ogden  died  in  1858,  leaving  a  will  in  which  her  husband 
was  instituted  universal  legatee,  and  George  R.  King  was  appointed 
executor.  That,  subsequently,  James  A.  Kinhead  died,  leaving  a  will, 
in  which  he  made  a  special  bequest  of  $10,000  in  favor  of  his  brother, 
Walter;  one  of  $10,000  in  favor  of  his  sister,  Mrs.  Elizabeth  McMath  ; 
and  one  of  $5,000  in  favor  of  his  brother,  Thomas.  That  George  R. 
King  was  qualified  and  confirmed  executor,  and  the  respective  wills  of 
Sarah  Ogden  and  James  A.  Kinhead  were  duly  probated  and  admitted  to 
record.  That,  in  1860,  King,  executor,  proceeded  viu  executiva  to  fore- 
close Sarah  OgdenV  vendor's  mortgage  against  the  land  in  Wilson's 
possession.  That  no  further  proceedings  were  taken  thereunder  until 
1866,  when  the  executory  proceedings  were  converted  into  proceedings 
via  ordinaria,  and,  upon  the  defendant's  confession  of  date  October  6th, 
a  final  judgment  was  rendered  and  signed  on  the  twelfth,  recognizing 
and  making  executory  said  mortgage,  as  securing  said  debt  for  the  resi- 
due of  the  purchase  of  said  land.  That  under  said  definitive  judgment 
an  execution  was  issued,  the  mortgaged  property  seized,  advertised  and 
sent  to  sale,  on  the  5th  of  January,  1867,  and  the  sheriff  adjudicated 
same,  in  indivision,  to  Walter  A.  Kinhead  and  Mrs.  Elizabeth  McMath, 
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as  the  piircliascrs  fcliereof,  at  the  stated  price  of  $4,5(K).  That  upon  the 
same  day  and  date,  the  sheriff  prepared  an  act  of  sale  in  due  form  of 
hiw,  in  strict  conformity  with  said  adjudication,  signed  tlie  same 
in  the  presence  of  two  subscribing  witnesses,  affixed  and  cancelled  die 
necessary  amount  of  internal  revenue  stamps  that  were  required  at  that 
time,  and  delivered  same  into  the  custody  and  x>ossession  of  the  clerk  of 
court,  as  required  by  law.  That  said  deed  was  never  registered  in  the 
book  of  conveyances  until  after  the  institution  of  this  suit,  though  the 
ai^judicatees  entered  into  possession  of  the  property  imme<liately  after 
the  sale,  and  they  and  their  vendees  have  continued  to  possess  the  same 
ever  since.  That  John  G.  Wilson  remained  in  the  vicinity  for  a  short 
time  after  the  Siile,  though,  apparently,  exercising  no  rights  of  ownership 
over  the  property,  which  was,  in  the  month  following,  leased  to  one  Love- 
joy,  and  tlien  went  to  New  Orleans,  where  he  i*emained  until  his  death 
in  1879.  That,  although  the  judgment  of  King,  exexjutor,  against  Wil- 
son was  n4»t  cretlited  with  the  proceeds  of  sale,  or  any  other  sum,  it  has 
been  siitistied  in  no  other  way  than  as  indicated  by  the  said  proceedings 
and  sale.  That,  during  his  lifetime,  Wilson  never  asserted,  judicially 
or  otherwise,  any  claim  or  pretension  of  ownership  to  this  property. 
That  all  the  judicial  proceedings  and  notarial  conveyances,  through 
which  the  successors  in  title  «)f  Walter  A.  Kinhead  and  Elizabeth  Mc- 
Matli  claim  the  property,  are  regular  in  form,  and  sufficient  in  terms  to 
convey  the  property ;  and  same  are  duly  recorded. 

(ft.)  The  following  appear  to  be  the  disputed  facts,  viz.: 
That  Walter  A.  Kinhead  and  Elizabeth  McMath  never  possessed  as 
oinwrs ;  the  averment  of  plaintiff's  petition  being  that  they  took  arbi- 
trary and  unauthoriziHl  possession  without  the  color  of  legal  right,  and 
are,  therefore,  mere  naked  trespassers.  That  sjiid  Kinhead  and  McMath 
never  paid  any  part  of  the  sum  of  .154,500  stated  in  the  sheriff's  deed  as 
the  purchase  i)rice.  That  John  G.  Wilson  never  recognized  or  ratified 
said  siUe  or  adjudication,  either  expressly  or  by  way  of  implication. 
That  the  successjirs  of  said  Kinhead  and  McMath  in  title,  were  in  legal 
bail  faith,  also,  and  all  were  bound  for  the  payment  and  restitution  of 
revenues. 

(r.)  This  resume  of  conceded  and  disputed  facts  narrows  the  contro- 
versy to  one  principal  issue,  and  points  to  the  sheriff's  sale  of  Januaiy 
5th,  1867,  as  the  pivot  on  which  our  decision  must  turn  ;  for  one  of  two 
propositions  is  true:  Ist,  That  the  slieriff's  sale  was  a  valid  one,  and 
conferred  title  on  the  adjudicatees;  2d,  that  the  sheriff's  deed  was  a  title 
translative  of  property,  and  a  foundation  of  defendants  and  waiTantors' 
claim  of  ownersliip  by  prescription,  otherwise  defendants  title  must  be 
rejected,  and  that  of  plaintiff  recognized. 
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Tlie  first  qiicHtioii  lo  winch  wc  will  tlevote  our  attention  is  the  validity 
rel  lion  of  the  sheriff V  Bale,  and  his  adjudication  of  Wilspn's  property  to 
Walter  A.  Kinhead  and  Elizabeth  McMath,  of  date  January  5th,  1867. 

(a,)  It  is  apparent,  and  should  be  at  once  observed  that  Mrs.  McCall, 
suing  in  virtue  of  her  right  as  sole  heir-at-law  of  John  G.  Wilson,  for 
property  that  luis  descended  to  her  as  an  inlieritance,  occupies  the  ejcact 
attitude  lK*fore  the  court,  in  respect  to  the  sheriff's  sale,  as  Wilson 
would  himself  occupy  as  plaintiff.  An  heir  can  have  no  higher  right 
than  his  ancestor  in  title. 

"  The  heirs  of  a  deceas<»d  per8«)n  are  seized  of  his  succession  at  the 
very  instant  of  his  death,  and  the  right  of  possession  that  the  deceased 
had,  continues  in  them,  with  all  of  its  defects  and  advantages;  the 
change  in  the  proprietor  i>n)ducing  no  change  in  the  nature  of  his 
|>ossession.'*     Heirs  of  Castle  vs.  F'loyd,  3S  Ann.  58;}. 

From  this //e;/rm  comes  the  proposition  that  there  was  no  necessity 
for  the  rcfjistrif  of  the  sheriff's  deed  of  sale  (o  A.  Kinhead  and  McMath, 
in  order  to  atlect  the  heir  of  J(»lin  G.  W^ilson,  the  seized  debtor,  with 
notice;  for  it  has  been  decided  '*that  an  unrecorded  deed  transfers  the 
pn)perty  to  the  purchaser  just  as  effectually  as  a  recorded  deed,  as 
against  all  the  world,  except  creditors  of  the  vendor,  and  bona  fide  pur- 
chasers from  him  without  notice."  Logan  vs.  Hebert,  30  Ann.  732; 
White  vs.  Sheriff,  32  Ann.  130. 

(ft.)  As  [>reliminary  to  the  discussion  of  the  validity  of  the  deed  of 
the  sheriff,  comes  the  (piestion  of  the  admissibility  in  evidence  of  the 
return  of  the  sheriff,  which  appears  to  Imve  been  endorsed  by  that  officer 
on  the  returned  writ  of  fieri  Jhviiis  in  the  clerk's  4)ffice,  a  few  days  sub- 
sequently to  the  date  of  sale  and  deed. 

The  counsel  of  the  warrantors  and  defendants  offered  and  caused  to 
\w  filed  in  evidence,  the  judgment,  execution  and  sheriff's  deed  of  side, 
M iiricc«w2>f» I* /r.7  by  said  official  return;  and  when  the  latter  was  offered 
by  plaintiff's  counsel  in  rebuttal,  the  former  counsel  objected  to  «o  much 
of  the  return  as  recites  that  "the  purchasers  failed  t«)  comply  with  the 
conditions  of  the  sale,"  on  the  grounds :  Ist,  That  this  statement  con- 
stituti^s  no  part  of  a  return,  and  refers  to  a  matter  of  which  a  return  is 
no  evidence  ;  2d,  that  a  return  is  incompetent  to  contradict  a  sheriffs' 
deed,  which  .  cites  compliance  with  the  conditions  of  sale  ;  JJd,  that  in  a 
purely  petitory  action,  such  evidence  is  incompetent  to  contradict  a 
sheritt''s  deed,  upon  which  defendants'  case  depends;  4th,  that  inasmuch 
as  plaintiff^s  petition  does  not  assail  the  sheritt*'s  deed  as  incomplete  or 
illegal,  the  proof  is  inadmissible  under  the  pleadings. 


1132  SUPREME  COURT  OF  LOUISIANA. 

McOall  vs.  Iriou  et  als. 

These  objections  were  sastained,  and  to  the  judge^s  ruliug,  plain  tiff  ^s 
counsel  reserved  a  bill. 

The  one  drawn  in  question  is  a  judicial  title,  and  the  whole  of  the 
judicial  proceedings  which  culminated  in  the  sale,  including  the  petition, 
citation,  judgment,  execution  notice  to  appoint  appraisers,  advertise- 
ment, appraisement  and  sheriff's  deed,  are  in  evidence.  This  retara 
forms  an  essential  and  integral  part  of  the  record,  and,  under  ordinary 
circumstances,,  is  admissible  in  evidence,  as  such,  when  the  remainder 
has  been  already  offered  and  filed  in  evidence.  We  do  not  think  this 
case  presents  an  exception  to  this  rule.  While  it  is,  also,  true  that,  in  a 
purely  petitory  action  a  trial  of  titles  should  be  had,  upon  the  face  of 
those  presented,  and  as  a  general  rule  their  validity  cannot  be  assailed 
or  attacked  collaterally;  yet  in  this  case  defendants'  counsel  offered 
and  introduced  in  evidence,  as  collateral  and  corroborative  circum- 
stances, proofs  of  Wilson's  voluntary  abandonment  of  the  property,  and 
silence  as  a  claimant  of  it,  through  a  long  series  of  years;  his  alleged 
declaration  that  he  no  longer  owned  the  property;  his  recognition  of  the 
ownership  ot  A.  Kinhead  and  McMath  ;  proof  of  the  fact  that  said  pur- 
chasers were  beneficiaries  of  Sarah  Ogden  and  James  A.  Kuihead,  and 
as  such,  entitled  to  the  proceeds  of  sale,  to  whom,  sis  legatees  of  the 
latter,  same  were  destined  primarily ;  the  subsequent  acts  and  conduct 
of  King,  executor,  as  the  agent,  attorney  and  affiant  of  Walter  A.  Kin- 
head  in  certain  judicial  proceedings  looking  to  the  collection  of  rent 
from  Lovejoj'  as  tenant  under  him,  of  the  property  in  dispute ;  and  we 
do  not  see  how  we  could  in  a  spirit  of  fairness  and  perfect  justice  to  tlie 
plaintiff,  preclude  similar  proof  in  rebuttal  by  her.  Wc  think  it  abett«r 
rule,  in  doubtful  cases,  to  admit  evidence  than  to  reject  it. 

Especially  is  this  true  when  the  trial  occurs  Iwjfore  a  judge.  The  ob- 
jection urged,  seems  rather  to  go  to  the  effect  than  to  the  admissibility 
of  the  evidence.  Under  all  tlie  circumstiinces  we  deem  it  best  to  give  it 
consideration.  But  in  admitting  this  return  08  evidence,  we  do  not  wish 
to  be  understood  as  holding  that  it  is  to  be  viewed  in  the  light  of  an 
attack  upon  a  judicial  title,  but  merely  as  an  ingredient  of  it,  for  cer- 
tainly the  doctrine  upon  which  the  judge  a  quo  rested  his  decision,  is  too 
well  founded  to  admit  of  question.  2  Ann.  509;  6  Ann.  688 ;  8  Ann.  503; 
23  Ann.  175;  24  Ann.  224,  445;  29  Ann.  698. 

But  the  effect  of  this  return  is  to  show,  as  a  circumstance,  tJie 
imperfection  or  incompleteness  of  the  title  in  itself, — ^it  being  a  part 
of  the  judicial  proceedings  through  which  it  emanated.  Its  ralne  we 
will  next  consider. 

(c.)     The  law  imposes  upon  a  sheriff  the  duty  of  passing  "  an  act  to 
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the  purchaser  of  tlie  property  witliin  three  days  after  the  a(\judicatioii/^ 
C.  P.  691. 

It  declares  that  "  the  adjudi^xition  *  *         has  of  itself  aJonCf 

the  effect  of  transferring  to  tlie  purcliaser  all  the  rights  and  claims 
which  the  party  in  whose  liands  it  was  seized  might  have  had  to  the 
thing  acUudged."    C.  P.  690. 

The  net  of  sale  "  mtist  make  mention,'^  among  other  things,  '*  of  the 
manner  in  which  the  purchaser  has  paid  the  price,'^  as  well  as  ''  of  the 
price  and  conditions  on  which  (the  property)  has  been  adjudged."  C. 
P.  698. 

It  slmll  conclude  by  selling  and  transferring  to  the  purchaser  all  the 
right  which  the  former  owner  had  to  the  thing  sold.    C.  P.  694. 

''Tliis  act  of  sale  adds  nothing  to  the  force  and  effect  of  the  adjudica- 
tion, but  it  is  only  intended  to  afford  the  proof  of  it."    C.  P.  695. 

''  The  sheriff  shall,  within  teii  days  at  farthest  from  the  adjudication, 
deliver  or  direct  to  the  clerk  of  court  which  issued  the  writ  of  fl^ri 
facias  the  original  of  the  act  of  sale  which  he  has  passed  to  the  pur- 
chaser for  the  object  sold  to  him,"  &c.    C.  P.  647. 

"  The  slieriff  ♦  ♦  shaM  deliver  or  direct  to  the  clerk  of  the 
court  the  original  of  the  writ  on  which  he  shall  endorse  a  return  signed 
by  himself,  of  the  manner  in  which  he  has  executed  it,"  and  within 
seventy  days  after  its  issuance.    C.  P.  700. 

'^  In  his  return  the  sheriff  shall  specify  the  object  seized  and  sold,  and 
shall  declare  whether  the  sale  was  made  for  ready  money,  or  on  credit, 
who  was  the  purchaser,  at  what  price,  and  on  what  conditions."  C.  P. 
703. 

From  these  consecutive  provisions  of  the  Code  of  Practice,  whicli  are 
directory  in  their  character,  it  appears  that,  while  it  is  expected  that 
the  recitals  of  the  act  of  sale  and  the  return  of  the  sheriff  will  be  con- 
sistent, the  latter  do  not  control  the  former,  for  the  plain  reason  that  the 
supposition  is  that  the  return  will  follow  the  act  of  sale  in  terms,  as  it 
must  in  date,  therefore,  the  deed  must  control  the  return .  As  a  matter 
of  fact  the  deed  of  sale  was  executed  by  the  sheriff  on  the  5th  of  Janu- 
ary, 1867,  and  his  return  was  not  filed  in  the  clerk's  office  until  the  25th 
of  that  month.  The  averment  of  plaintiff's  petition — and  it  is  in  keep- 
ing with  other  evidence  on  the  subject — is,  that  the  purchasers  took 
possession  of  the  property  on  the  5th  of  January,  1867,  and,  therefore, 
twenty  days  prior  to  the  filing  of  the  return.  If  the  recitals  of  the  return 
to  which  the  purchasers  were  not  parties,  or  privies,  are  held  to  control 
the  recitals  of  the  deed  of  sale,  we  would  have  the  anomalous  condition 
of  affairs  presented,  of  a  party  holding,  as  owner,  immovable  property, 
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These  objections  were  sustaiDed,  and  to  the  judge's  ruling,  plaintiff's 
counsel  reserved  a  bill. 

Tlie  one  drawn  in  question  is  a  judicial  title,  and  the  whole  of  the 
judicial  proceedings  which  culminated  in  the  sale,  including  the  petition, 
citation,  judgment,  execution  notice  to  appoint  appraisers,  advertise- 
ment, appraisement  and  sheriff's  deed,  are  in  evidence.  This  return 
forms  an  essential  and  integral  part  of  the  record^  and,  under  ordinary 
circumstances,. is  admissible  In  evidence,  (m  8uc7(,  when  tlie  remainder 
has  been  already  offered  and  filed  in  evidence.  We  do  not  think  this 
case  presents  an  exception  to  this  rule.  While  it  is,  also,  true  that,  in  a 
purely  petitory  action  a  trial  of  titles  should  be  had,  upon  the  face  of 
those  presented,  and  as  a  general  rule  their  validity  cannot  be  assailed 
or  attacked  collaterally;  yet  in  this  case  defendants'  counsel  offered 
and  introduced  in  evidence,  as  collateral  and  corroborative  circum- 
stances, proofs  of  Wilson's  voluntary  abandoumeni;  of  the  property,  and 
silence  as  a  claimant  of  it,  through  a  long  series  of  years;  his  alleged 
declaration  that  he  no  longer  owned  the  property;  his  recognition  of  the 
ownersliip  ot  A.  Kinhead  and  McMath  ;  proof  of  the  fact  that  said  pur- 
chasers were  beneficiaries  of  Sarah  Ogden  and  James  A.  Kinhead,  and 
as  such,  entitled  to  the  proceeds  of  sale,  to  whom,  as  legatees  of  the 
latter,  same  were  destined  primarily;  the  subsequent  acts  and  conduct 
of  King,  executor,  as  the  agent,  attorney  and  affiant  of  Walter  A.  Kin- 
head in  certain  judicial  proceedings  looking  to  the  collection  of  rent 
from  Lovejoy  as  tenant  under  him,  of  the  property  in  dispute ;  and  we 
do  not  see  how  we  could  in  a  spirit  of  fairness  and  perfect  justice  to  tlie 
plaintiff,  preclude  similar  proof  in  rebuttal  by  her.  We  think  it  abetter 
rule,  in  doubtful  cjises,  to  admit  evidence  than  to  reject  it. 

Especially  is  this  true  when  the  trial  occurs  before  a  judge.  The  ob- 
jection urged,  seems  rather  to  go  to  the  effect  than  to  the  admissibility 
of  the  evidence.  Under  all  the  circumstances  we  deem  it  best  to  give  it 
consideration.  But  in  admitting  this  return  <?«  evidence,  we  do  not  wish 
to  be  understood  as  holding  that  it  is  to  be  viewed  in  the  light  of  an 
attack  upon  a  judicial  title,  but  merely  as  an  ingredient  of  it,  for  cer- 
tainly the  doctrine  upon  which  the  judge  a  quo  rested  his  decision,  is  too 
well  founded  to  admit  of  question.  2  Ann.  509;  6  Ann.  ^t^  ;  8  Ann.  503; 
23  Ann.  175;  24  Ann.  224,  445;  29  Ann.  698. 

But  the  effect  of  this  return   is  to  show,  as  a  circumst-ance,  the 

imperfection  or  incompleteness  of  the  title  in  itself, — ^it  being  a  part 

of  the  judicial  proceedings  through  which  it  emanated.    Ita  value  we 

will  next  consider. 

(c.)    TJie  law  imposes  upon  a  sheriff  the  duty  of  passing  "an  act  to 
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the  purclinser  of  the  property  witliin  three  days  after  the  adjudication/' 
C.  P.  691. 

It  declares  that  "  the  adjudicatioti  *  *         has  of  itself  al&ne, 

the  effect  of  transferring  to  the  pnrcliaser  all  the  rights  and  claims 
whicli  the  party  in  whose  hands  it  was  seized  might  have  had  to  the 
thing  adjudged."    C.  P.  690. 

The  act  of  sale  *^must  make  mention,"  among  other  things,  ''of  the 
manner  in  which  the  purchaser  has  paid  the  price,"  as  well  as  ''  of  the 
price  and  conditions  on  which  (the  property)  lias  been  adjudged."  C. 
P.  698. 

It  shall  conclude  by  selling  and  transferring  to  the  xiurchaser  all  the 
right  which  the  former  owner  had  to  tlie  thing  sold.    C.  P.  694. 

''Tills  act  of  sale  adds  notliing  to  the  force  and  effect  of  the  adjudica- 
tion, but  it  is  only  intended  to  affonl  the  proof  of  it."    C.  P.  695. 

"  The  sheriff  shall,  within  ten  days  at  farthest  from  the  adjudication, 
deliver  or  direct  to  the  clerk  of  court  which  issued  the  writ  of  fieri 
facias  the  original  of  the  act  of  sale  which  he  has  passed  to  the  pur- 
chaser for  the  object  sold  to  him,"  &c.     C.  P.  647. 

"  The  sheriff  ♦  «  shaH  deliver  or  direct  to  the  clerk  of  the 
court  the  original  of  the  writ  on  which  he  shall  endorse  a  return  signed 
by  himself,  of  the  manner  in  which  he  has  executed  it,"  and  within 
seventy  days  after  its  issuance.    C.  P.  700. 

"  In  his  return  the  sheiiff  shall  specify  the  object  seized  and  sold,  and 
shall  declare  whether  the  sale  was  made  for  ready  mone3%  or  on  credit, 
who  was  the  purchaser,  at  what  price,  and  on  what  conditions."  C.  P. 
703. 

Prom  these  consecutive  provisions  of  the  Code  of  Practice,  which  are 
directory  in  their  character,  it  appears  that,  while  it  is  expected  that 
the  recitals  of  the  act  of  sale  and  the  return  of  the  sheriff  will  be  con- 
sistent, the  latter  do  not  control  the  former,  for  the  plain  reason  that  the 
supposition  is  that  the  return  will  follow  the  act  of  sale  in  terms,  as  it 
must  in  date,  tlierefore,  the  deed  must  control  the  return.  As  a  matter 
of  fact  the  deed  of  sale  was  executed  by  the  sheriff  on  the  5th  of  Janu- 
ary, 1867,  and  his  return  was  not  filed  in  the  clerk's  office  until  the  26th 
of  that  month.  The  averment  of  plaintiff's  petition — and  it  is  in  keep- 
ing with  other  evidence  on  the  subject — is,  that  the  purchasers  took 
possession  of  the  property  on  the  5th  of  January,  1867,  and,  therefore, 
twenty  days  prior  to  the  filing  of  the  return.  If  the  recitals  of  the  return 
to  which  the  purchasers  were  not  parties,  or  privies,  are  held  to  control 
the  recitals  of  the  deed  of  sale,  we  would  have  the  anomalous  condition 
of  affairs  presented,  of  a  party  holding,  as  owner,  immovable  property, 
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under  a  judicial  title,  perfect  in  form,  reciting  full  compliance  with  all 
the  terms  and  conditions  of  an  advertised  sale,  uncerem^nwushf  turned 
out  hif  the  sheriffs  own  fiut,  and  of  hia  own  free  wUJ. 

Surely'  tins  is  not  the  law  ! 

But  we  are  not  left  in  doubt  on  this  subject,  for  the  t^eims  of  the  Civil 
Code  in  treating  "  of  sales  by  auction,"  are,  that  **  the  adjudication  is 
the  completion  of  the  sale  ;  the  purchaser  becomes  the  owner  of  the  ar- 
ticle adjudged,  and  the  contract  is,  from  that  time,  subjected  to  the 
sam^  rules  which  (jovern  the  ordinarif  contract  of  sale.^^    R.  C.  C.  2()()8. 

This  article,  and  the  corresponding  article  of  the  Code  of  Practice, 
have  been  the  subjects  of  frequent  judicial  discussion,  and  quite  a 
contrarity  of  opinion  has  been  expressed  a«  to  the  particular  time  at 
which  a  judicial,  indefeasible  title  passes  to  a  purchaser;  and  plain- 
tiff's counsel  cit^s  the  abjected  expression  in  the  return,  as  proof  of 
the  non-payment  of  the  price,  and  of  the  incompleteness  of  the  adju- 
dication, under  C.  P.  08J). 

But  this  argument  was  met  and  answered  in  Commissioners  of  the 
Bank  of  Orleans  vs.  Hodge,  8  Rob.  450,  in  uiunistakalde  t.enns  of 
which  the  following  are  pertinent:' 

**The  evidence  establishes,  that  the  property  on  which  the  appel- 
lees' execution  was  levied,  had  been  a<\judicated  to  Andrew  Iloilge, 
Jr.  *  *  for   the   sum   of  $70(K)  C4ish,  which,  if  paid  to 

the  amount  due,  waa  to  be  received  by  the  Union  Bank  in  satisfac- 
tion of  the  execution  issued  at  their  suit  against  Commagere. 

^^  Such  adjudication f  under  article  690  of  the  Code  of  Practice,  thus 
made  has  of  itself  aloue,  the  effect  of  transferrintj  to  the  purchaser  all  the 
rights  and  claims  which  the  party  in  whose  hands  the  property  was 
seized,  might  have  had  to  the  thing  ai^udged;  and,  under  Art.  258<> 
of  the  Civil  Code,— (260S  of  Revised  Code)— /«  the  completion  of  the 
sale ;  and  the  purchaser  becomes  the  owner  of  the  thing  adjudicate<l. 
Here,  Andrew  Hodge  put  himself  in  possession  of  the  property  pur- 
chased, immedjately  after  the  a(\judication )  had  the  pi-operty  assessetl 
in  his  name  ;  and  has  paid  the  taxes  thereon  ever  since.  The  writ  was 
returned  by  the  coroner,  who,  it  is  true,  stated  in  his  return  that  the 
purchaser  had  not  complied  with  the  conditions  of  the  sale ;  but  it  ap- 
pears that  no  other  proceeding  was  had  ;  and  that,  although  the  coroner 
might  have  exposed  to  sale  anew  the  i)roperty  seized,  and  have  atljudged 
it  to  another  i)erson,  as  he  was  authorized  to  do  by  Art.  689  of  the  Code 
of  Practice,  ♦  *  the  property  was  delivere<l  to  the  purcha«*r. 
who,  by  the  effect  of  the  adjudication,  and  although  indebted  to  the 
bank  in  the  amount  of  the  purchase,  lK*came  vest4*d  with  the  rights  of 
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ownership  formerly  Itelouging  to  the  defendants  in  the  execution.  Thus 
tlie  sale  was  complete.^' 

It  would  be  difficult  to  find  a  case  more  completely  like  the  one  at 
bar,  than  tliis. 

It  is  true  that  Article  689  of  the  Code  of  Practice  declares  that  "  if 
tlie  person  to  wliom  tlie  property  has  been  adjudged,  shall  refuse  to  pay 
to  the  sheriff  the  price  of  the  adjudication  *  ♦  the  sheriff  shall 
expose  to  sale  anew  the  thing  sold,  and  adjudge  it  to  another  3"  and  it 
has  been  held  to  render  the  adjudication  incomplete. 

In  Washburn  vs.  Green,  13  Ann.  332,  this  article  was  construed  with 
R.  C.C.  2608(2586),  thus: 

"  The  purchaser  at  a  judicial  sale  acquires  such  a  vested  right  to  the 
property  by  the  adjudication,  that  it  cannot  Ih»  divested  and  taken  Ironi 
him,  unless  he  refmes  to  comply  with  the  terms  of  sale.  It  is  in  his 
power,  by  a  compliance  witli  the  terms  of  sale,  to  bec4)me  the  owner  by 
indefeasable  title.  It  cannot  be  taken  from  him.  In  this  sense,  the  ad- 
judication is  the  completion  of  the  sale.'^ 

There  are  many  decisions  to  this  effect :  14  La.  588  5  5  La.  472  j  1 5  La.  .'W; 
2  Ann.  361 3  14  Ann.  449.  But  from  a  careful  perusal  of  them  all,  the 
underlying  principle  will  be  found  to  be,  that  the  purchaser  must  be 
first  called  upon  to  comply  with  the  terms  of  the  sale  and  pay  the  price, 
and  must  be  shown  to  have  reftised  so  to  do.  In  such  case,  his  refusal, 
or  declination,  is  trcmted  as  a  mere  paftsh^e  violation  of  a  contract,  the 
enforcement  of  which  must  be  preceded  by  a  default,  as  a  condition 
precedent. 

Upon  a  consideration  of  the  authorities,  our  predecessors  said,  in 
Doll  vs.  Kathman,  23  Ann.  486 : 

"  The  defendant,  it  is  charged,  has  never  paid  any  part  of  the  price 
of  the  property,  and  it  is  not  shown  that  he  has.  It  is  argued  on  the 
part  of  the  plaintiffs,  that  never  having  paid  for  the  property,  he  is  not 
the  owner  of  it.  It  is  not  shown,  however,  that  the  heii-s,  or  any  per- 
son authorized,  have  ever  made  any  demand  of  payment,  or  that  de- 
fendant has  been  put  in  default,  a  condition  precedent  to  the  right  of 
the  plaintiff  to  recover.''  The  court  then  cited  Washburn  vs.  (xreen, 
»upra,  as  consistent  with  that  theory. 

But  the  question  of  the  purchaser's  compliance  is  not  one  cm  pais.  The 
sheriff  promptly  executed  an  act  of  sale,  in  precise  conformity  with  the 
adjudication.  This  act  affords  proof  of  the  adjudication,  and  it  recites 
tlie  payment  of  its  price.     This  act  must  prevail  against  the  return. 

In  Carroll  vs.  Schun,  iU  Ann.  423,  we  had  under  consideration,  and 
passed  upon  the  comparative  weight  and  value  of  recitals  contained  in 
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a  slierifif '8  deed  and  return,  and  held  that  those  of  the  deed  controlled 
the  destination  of  the  title.  That  decision  is  consistent  with  those  of 
our  predecessors,  and  with  the  provisions  of  the  Civil  Code  and  Code 
of  Practice. 

Having  reached  the  conclusion  that  the  sheriff's  deed  is  unaffected  by 
the  recitals  in  his  return,  we  must  conclude  that  it  has  no  manifest 
imperfections,  and  conveyed  the  title. 

III. 

Plaintiffs  urge,  as  an  objection  to  the  completeness  and  sufficiency  of 
the  defendants'  title,  the  absence  of  all  proof  of  the  payment  of  tlie 
price  of  sale,  or  of  any  satisfactory  adjustment  of  the  price,  with  King, 
executor,  or  of  a  delivery  of  the  sheriff's  deed  to  Walter  A.  Kinhead 
and  Elizabeth  McMath  as  purchasers. 

They  offered  in  evidence  certain  other  judicial  proceedings  and 
i-ecords,  for  the  purpose  of  showing  certain  judicial,  and  extra  judicial 
declarations  of  said  ]uirchaser8,  ant>agnnistic  to  their  alleged  acquisition 
of  title.  These  were  objected  to  by  defendants'  counsel,  and  their  ob- 
jections were  sustained,  but  the  documents  were  brought  up  with  a  bill 
of  exceptions.  The  main  objections  to  their  being  received  in  evidence 
were  that  they  are  res  int^r  alios  acta  and  impertinent  to  the  issue. 

All  of  these  questions  falling  under  one  general  head,  may  be  treated 
together. 

(a.)  As  we  have  already  ascertained,  the  simple  failure  of  the  pur- 
chaser to  pay  the  price  does  not  have  the  effect  of  divesting  his  rights 
under  the  abjudication,  and  hence  the  absence  of  pn>of  of  the  payment 
of  the  price,  could  have  no  greater  effect. 

(h.)  Under  the  law  the  purchaser  is  not  entitled  to  the  possession  and 
control  of  the  sheriff's  deed.  The  law  says  *'  the  sheriff  shall,  witliin 
ten  days  at  farthest  from  the  adjudication,  deliver  to  the  clerk  of  the 
court    *     *    the  act  of  sale,  etc."    C.  P.  697 

(c)  Neither  judicial,  nor  extra-judicial  declarations  made  by  Walter 
A.  Kinhead,  or  Mrs.  Elizabeth  McMath,  could  be  received,  in  a  petitory 
action,  tor  tlie  purpose  of  impeaching  a  judicial  title.  It  does  not  mat- 
ter to  the  plaintiff,  as  Wilson's  simple  heir,  that  such  title  was  not  of 
record  when  she  filed  her  suit.  It  has  been  disclosed  and  recorded 
since^    Her  only  recourse  is  to  a  direct  action. 

Under  the  view  of  the  case  which  we  entertain,  all  of  this  evidence 
was  properly  rejected.  On  the  whole  we  conclude  that  the  defendants' 
titles  are  good  and  valid,  and  that  they  are  entitled  to  a  final  judgment 
in  their  favor,  and  the  decree  appealed  from  should  be  so  amended. 
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It  in,  therefore,  ordered  and  decreed  that  the  judgment  of  the  court 
a  qua  be  so  amended  as  to  decree  the  defendants  to  l)e  the  owners  of  the 
property  in  dispute  and  that  they  be  quieted  in  possession,  and  that 
plaintiffs  be  taxed  with  all  costs. 

Mr.  Justice  Fenner  recuses  himself  on  the  ground  of  relationship  to 
Warrantor  Payne,  and  the  Chief  Justice  being  absent  at  the  argument 
on  the  hearing  of  the  merits,  takes  no  part  in  the  opinion. 


No.  10,403. 

Planters'  Crescent  Oil  Company  vs.  Assessor,  Parish  of  Jef- 
ferson, ET  als. 

In  Buits  to  rodaco  or  annnl  aMessments  of  shares  of  capital  Rtock  to  the  shareholdert 
in  a  corporation,  it  is  unnecessary  to  Join  the  shareholders  in  the  suit.  Sec.  28  of  Act 
98,  of  1866,  oonstitntes  the  corporation  the  af^ent  of  the  shareholders  for  the  purposes  of 
assessment  and  the  payment  of  the  tax  assessed. 

Evidence  of  the  ralue  of  the  shares  when  the  shares  have  been  withdrawn  finom  market,  may 
be  ascertained  from  other  sources ;  and  when  they  have  been  ezchauKed  for  other  securi- 
ties, the  Talne  fixed  upon  them  in  the  exchange  is  a  proper  basis  for  the  assessment. 

APPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  Jefferson. 
Bostf  J. 


Bayne,  Denegre  &  Bayne,  for  Plaintiffs  and  Appellants  : 

When  the  cash  value  of  the  property  belonging  to  a  corporation  exceeds  the  value  of  its 

shares,  the  shares  cannot  be  assessed. 
In  the  absence  of  any  fixed  market  value  of  shares  of  stock,  the  value  of  the  shares  must  be 

fixed  and  determined  by  the  cash  value  of  its  assets,- less  debts  due. 
Defendants'  brief  has  Just  been  handed  to  us.    They  insist  upon  the  exception  of  no  cause  of 

action. 
•It  appears  to  us  that  the  provisions  of  the  revenue  Act  furnish  a  complete  answer,  and  so 

thought  the  Judge  of  the  lower  court. 
Section  26  of  Act  85,  of  1888,  page  122,  together  with  article  203  of  the  Constitution,  gives  to 

the  texpayer  the  right  of  action  to  test  the  correctness  of  the  assessment,  and  section  27 

of  the  same  act  makes  the  corporation  and  not  the  shareholder,  the  tox-payer. 
In  ever>-  suit  which  has  been  before  the  courts,  the  corporation  has  been  the  plaintiflT. 


Cunningliam  d;  LyonSy  for  Defendants  and  Appellees : 

Suits  to  reduce  or  annul  assessments  of  shares  of  capital  stock  to  the  stockholders  in  a  cor- 
poration must  be  brought  by  such  stockholders,  and  not  by  the  corporation,  which  has  no 
real  and  actual  interest  therein.  Sec.  28,  Act  98  of  1886,  p.  144;  C.  P.  15;  30  Ann.  105 ; 
37  Ann.  808 ;  5  R.  253 ;  2  N.  S.  249-254 ;  4  N.  S.  487. 

Such  a  suit  by  the  corporation  discloses  no  cause  of  action  in  its  favor,  and  cannot  be  main- 
tained by  it,  because  a  judgment  therein  could  not  be  successfully  sot  up  as  rmr  judicata 
against  a  suit  for  the  same  object  brought  by  an  individual  stockholder.    C.  C.  2286;  9  M. 
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519 ;  5  Ann.  103;  30  Ann.  861 ;  1  H.  764,  Nos.  13  and  14;  3  M.  483 ;  4  H.  464  ;  8  If.  155 ;  1 

N.S.271;   6N.S.202;    5L.474:    17L.273;    7  B.  15;  1  Ann.  42;   4  Ann.  87  ;  7  N.  S.  32  ;  3 

Ann.  529 ;  10  Ann.  679. 
Evidence  of  valne  of  the  property  assessed  is  not  admissible  on  the  trial,  unless  the  declared 

object  of  the  suit  is  for  reduction  of  assessment. 
Assessments  of  property  made  by  sworn  officers  in  execution  of  iheir  legal  duties  are  not  to 

be  disturbed,  unless  it  be  clearly  shown  that  they  are  excessive.    The  assessment  and 

the  methods  used  in  fixing  its  value  are  presumed  to  be  correct.    35  Ann.   627 ;   31  Ann. 

826 ;  38  Ann.  760. 
The  shares  of  capital  stock,  after  deducting  the  pro  rata  value  of  property  assessed  to  the 

corporation,  are  properly  aasessed  to  its  stockholders.    Sec.  28,  Act  98  of  1886,  p.  144. 
The  value  of  the  shares  of  the  capital  stock  of  a  corporation  can  be  ascertained  IVom  Uieir 

market  value,  or  in  any  other  manner.    31  Ann.  475. 
When  the  shares  of  stock  of  a  corporation  have  been  acquired  and  are  held  and  withdrawn 

ft'om  the  market  by  a  combination  or  trust  controlling  a  number  of  such  corporationa, 

their  valne  is  properly  ascertained  firom  the  market  value  of  the  certiflcatMi  foe  which 

they  were  exchanged. 


The  opinion  of  the  Court  was  delivered  by 

MgEnert,  J.    The  plaintiff  instituted  this  suit  to  reduce  the 
ment  upon  the  capital  stock  of  the  Planters  Oil  Company,  domiciled  in 
the  Parish  of  Jefferson. 

The  plaintiff  contends  that  the  capital  stock  of  the  company  is  $200,- 
000,  represented  by  2000  shares  of  $100  each,  and  the  property  of  the 
company  in  the  parishes  of  Orleans  and  Jefferson  exceeds  this  amount^ 
BO  that  there  is  nothing  left  to  pro  rate  among  the  shares  of  stock,  un- 
less they  are  worth  considerably  more  than  $100  per  share,  whidi  tlie 
company  contends  is  the  correct  valuation. 

The  defendant  filed  an  exception  to  plaintlff^s  petition  of  no  cause  of 
action,  and  bases  the  exception  on  the  ground  that  the  shareholders  and 
not  the  corporation  are  the  only  parties  in  interest,  and  consequently 
are  alone  competent  to  maintain  an  action  regarding  the  assessment. 
The  exception  was  properly  overruled.  Sec.  28,  of  Act  98  of  1886,  con- 
stitutes the  corporation  the  agent  of  the  shareholders  for  the  purposes 
»of  assessment  and  the  payment  of  the  tax.  The  president  or  other 
'officer  of  the  corporation  is  required  by  said  act  to  furnish  the  assessor 
a  complete  list  of  those  who  are  borne  upon  the  books  as  shareholders, 
and  all  assessed  taxes  against  them  are  paid  by  the  corporation,  which 
is  entitled  to  collect  the  amount  paid  from  the  shareholders  or  their 
transferees.  The  corporation  as  the  agent  of  the  shareholders  was  di- 
rectly interested  in  seeing  that  the  distinct  and  independent  interest  of 
the  shareholders  was  properly  assessed.  It  was  therefore  necessary  for 
them  to  be  made  parties  to  the  suit. 

There  was  evidence  offered  and  received  over  the  objection  of  plain- 
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tiff  to  the  tr»«8fer  of  the  stock  of  the  plaintiff  company  to  the  A.n.ri 
can  Cottton  on  Trust.    Thia  evidence  was  intn.ducS  to  stow  "he  ma^ 
ner  .n  wluch  the  assessor  made  the  assessment  of  stock  ^iiTZZ 
t-n.  Jor  th.s  purpose  it  was  not  ir^.event  and  was  proper j;^:! 

ap^X"^""*^"*  '""  *'*  '''*"'•"•*'  ^'"°  "'^'^^  '^^  P"^«ff  "as 
of'^L*Pi*^T"V'"*"""^''****''*^'***«"  0"  Trust  the  capital  stock 

»100  each.    Th«  was  transferred  at  the  rateof  four  trust  certificates  for 
Tf^re  of  «.e  stock  of  the  plaintiff  corporation.     At  the  leasT^lu" 
the  value  52°^*®^  ^«re  worth  at  the  time  82J,  or  $450,000. 
tion  in  the  marEli°  making  the  amount  he  took  this  as  the  basis  of 
by  the  Oil  Trust.    The'?.^«r©  were  no  shares  of  the  plaintiff  corpora- 
The  only  mode  of  arrivinV^^  taken  up  and  withdrawn  from  sale 
or  was  by  ascertaining  what  the'^tfce  saw  of  said  shares  was  120. 
company  can  not  complain  of  the  valuiiCthe  stock  left  to  the  assess- 
in  exchange  for  the  Trust  certificates.  at  private  sale.    The 
After  this  transfer  of  stock  the  Planters-Cresceiilxed  for  its  stock 
dnced  its  capital  stock  to  (200,000,  represented  by  200(>  ^ 

each.  ^  ^^ 

^  re- 

These  shares  the  assessor  valued  at  $225.  Although  the  company  « 
duced  its  stock  and  shares  it  does  not  appear  that  there  was  any  cur- 
tailment of  its  business,  or  that  there  was  less  capital  employed  than 
before  the  reduction.  There  has  been  no  decrease  in  the  value  of  the 
shares.  It  is  evident  that  the  2000  shares  are  equal  in  value  to  the  5000 
shares  transferred  to  the  Cotton  Oil  Trust.  By  deducting  the  value  of 
the  property  assessed  to  the  corporation  from  the  value  of  the  shares 
assessed  to  the  shareholders,  he  ascertained  the  value  of  the  shares  as- 
sessed to  them,  in  accordance  with  section  28  of  Act  98  of  1886. 

There  is  no  material  variation  in  the  amount  of  the  assessment  of  the 
capital  stock  of  the  plaintiff  company  in  the  years  1887, 1888.  There 
was  no  complaint  made  during  those  years.  The  present  assessment 
for  the  year  1889  does  not  vary  materially  in  amount  from  former  assess- 
ments. 

This  assessment  was  before  the  Police  Jury  as  a  Board  of  Revenues. 
The  evidence  read  on  the  trial  of  this  case  was  placed  before  that  body. 
The  assessment  was  approved.  The  assessment  of  the  value  of  the  shares 
of  the  plaintiff  corporation  does  not  appear  to  be  excessive  and  there  is 
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no  satirfactory  prW  of  error  in  the  -'«««°»«-^    "  ^Hn^SJ*  ^ 
disturbed,  except  for  cogent  reasons.    85  Ann.  627;  31  Ann.  826,  38 

Ann.  760. 
Judgment  affirmed.  < 


No.  10,424. 

THE  ST..TE  EX  BEL.   LyDIA   DuHfe   VS.   THE   JUIK>E  OF  THE  TWEKTT- 

81XTH  Judicial  Disteict,  Rost,  J. 

An  appUctton  for  .  p.™mpto,y  writ  of  n,.nd«nu.  wiU  be  denial  when  iU  oljject  |. " 
p^adLctJadgTtollxthe-nonntof  ».ppe.lb«nd  fbr  «  ...p««uve  ^ 
bond  w»«  offered  within  the  deUya  for  •  Buapensive  appeal. 

A  PPLICATION  for  Mandamus. 

Charles  Louq^ie,  for  the  Belat-^.^^^^  ^^ 

relator,  administrator  of  tlie  succession  of  Gail- 
The  opinioi^^euts  that  in  the  matter  of  said  succession  the  district 
-^Q^^fcted  a  judgment  sustaining  the  opposition  to  the  account  filed 
'^and  dismissed  the  account  because  it  was  not  restated  as  directed 
6y  this  court  in  the  case  of  this  succession  reported  in  41  AniK  209. 
That  she  applied  for  a  suspensive  appeal  from  said  judgment  which  was 
granted,  and  the  bond  fixed  at  $1500  which  is  excessive,  a  bond  covering 
costs  being  sufficient.  The  respondent  judge  while  giving  no  reasons 
for  fixing  the  bond  in  said  amount,  assigns  as  one  of  the  reasons  why  a 
mandamus  cannot  issue  directing  him  to  reduce  the  amount  of  the  bond, 
tliat  the  application  for  the  mandamus  proceeding  was  not  made  witiiin 
the  delay  allowed  for  taking  a  suspensive  appeal. 

The  order  for  the  appeal  was  granted  on  the  21st  June  the  last  day  of 
the  term,  and  this  application  for  a  mandamus  was  filed  on  the  17th  July. 
No  appeal  bond  in  any  amount  has  been  tendered  within  the  delay. 

If  the  mandamus  should  issue  as  prayed  for,  the  execution  of  the  bond 
could  not  be  made  within  the  delay  for  taking  the  appeal,  and,  there- 
fore, could  not  operate  as  a  suspensive  appeal. 

It  would,  therefore,  be  doing  a  vain  tiling  to  order  the  district  judge 
to  fix  the  appeal  bond  in  the  amount  prayed  for  by  relator. 

We  make  no  reference  to  the  right  of  relator  to  a  devolutive  appeal. 

It  is,  therefore,  ordered  that  t]>e  writ  of  mandamus  prayed  for  by  re- 
lator be  denied  and  the  rule  granted  be  discharged  at  relator's  cost. 


NEW  ORLEANS,  DECEMBER,  1889.  1141 

City  VB.  Sc«lso. 

No.  10,255. 
City  of  New  Orleans  vs.  S.  Scalzo. 

1.  A  motion  to  dismiss  aa  appeal  for  want  of  Jurisdiction  may  bo  tiled  at  any  time.  The 
Court  will  notice  such  defect  whenever  and  bowoTcr  it  is  brought  to  its  notice,  and  even 
ex  propria  motn. 

2.  When  the  claim  of  Jurisdiction  is  based  on  a  demand  for  damafses  mani  firstly  fictitious  and 
made  merely  to  entrap  the  jurisdiction  of  this  Court,  the  appeal  will  bo  dismissed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightar,  J. 


CarleUm  Hunt,  City  Attorney ;    Thos.  McC,  Hyman,  and  Frank  N, 
Butler,  for  Plaintiff  and  Appellant. 


W,  S,  Benedict  tor  Defendant  and  Appellee. 


On  Motion  to  Dismiss. 
The  o])inion  of  the  Court  was  delivered  by 

Fenner,  J.  The  objection  that  the  motion  to  dismiss  was  filed  after 
the  lapse  of  the  three  days  allowed  by  law  and  is,  therefore,  too  lj|te, 
has  no  force.  The  motion  is  btised  on  our  want  of  jurisdiction  and  we 
take  cognizance  of  such  defect  whenei'er  it  is  called  to  our  attention  and 
even  ex  propria  motu. 

The  city,  alleging  that  defendant  is  violating  the  provisions  of  Act 
100  of  the  General  Assembly  of  1878  and  of  its  own  ordinances  passed 
in  pursuance  thereof,  by  keeping  a  private  market  within  the  prohibited 
distance  of  a  public  market,  prays  for  a  writ  of  injunction  and  a  judg- 
ment against  him  for  $2500  damages. 

The  grounds  of  this  claim  for  damages  are  that  defendant's  conduct 
"  endangers  the  autliority  of  the  city,  tends  to  excite  opposition  to  the 
laws,  impedes  the  exercise  of  its  x>olice  and  sanitary  powers  and  renders 
the  public  markets  less  productive." 

The  laws  referred  to  provide  a  specific  and  sufiicieut  remedy  for  tlieir 
violation  by  arrest,  fine  and  imprisonment  of  offenders.  We  will  ab- 
stain from  expressing  our  opinion  on  the  pretension  of  the  city,  that 
she  may  substitute  for  these  summary  remedies,  or  add  to  them,  the 
civil  remedy  of  injunction,  because  that  would  be  trenching  on  tlie 
merits. 

But  the  claim  for  damages  is  manifestly  fictitious.    If  the  defendant 
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]ia8  persistently  violated  tlie  ordinances,  it  is  because  the  city  has  not 
cliosen  to  prevent  and  arrest  such  violation  by  the  exercise  of  the  pow- 
ers vested  in  her  by  tlie  laws  and  made  effective  by  her  ordinances. 
Volenti  nan  fit  injuria. 

Satisfied  that  the  claim  for  damages  is  fictitious  and  set  up  only  to 
entrap  the  jurisdiction  of  this  Court,  we  follow  a  long  line  of  precedents 
in  dismissing  the  appeal.  Hall  vs.  Curtis,  39  Ann.  504 ;  Bright  vs. 
Thompson,  38  Ann.  801 ;  March  vs.  McNeely,  36  Ann.  287;  Columbia 
vs.  Firemen,  37  Ann.  541 ;  Wilkins  vs.  Gault,  32  Ann.  929 ;  Pritchard 
vs.  Parker,  21  Ann.  745;  Hazenberger  vs.  Wild,  9  Ann.  3;  Copley  vs. 
Ross,  1  Ann.  310. 

It  is,  therefore,  ordered  that  the  appeal  herein  be  dismissed. ' 


No.  10,261. 


5}  ^gllj  City  of  New  Orleans  vs.  Fibcmen's  Insurance  Company. 

113  1029  ^'    '^^^  power  conferred  by  the  Legislature  on  the  City  of  New  Orleans  in  one  act  to  xmpoae  a 

license  tax,  united  to  the  power  conferred  in  another,  to  tf^oree  the  collection  of  "any  and 
afl  taxes"  due  te  any  political  corporation,  carry  with  them,  necessarily,  the  power  to 
impose  jiM(  mucK  a  penalty  as  may  be  imposed  by  State  laws.  And  it  further  anthoriiea 
the  City  Coonoit  to  adopt  the  State  license  law  as  its  own. 

2.  The  intention  of  the  framers  of  the  constitntional  Article  218,  oonferring.on  mnnidpalities 
the  Mwu  power,  in  connection  witli  matters  of  taxation,  as  is  conferred  upon  the  State 
was  to  bring  about  harmonious  and  uniform  action  therein. 

3.  The  grant  of fiM  power  to  tax,  carries  with  it  authority  to  use  all  means  to  accomplish  the 
object;  and  the  imposition  of  penalties,  after  due  notification  of  the  non-payment  of 
taxes,  is  a  legitimate  means  of  collecting  revenue. 

4.  Article  46  of  the  Constitution  prohibiting  the  General  Assembly  from  passing  any  local 
or  special  law  fixing  the  rate  of  interest,  exduaicely  applies  to  contracts  between  in- 
dividuals .    Taxes  are  not  debta . 

5.  Different  provisions  of  the  Constitution  must  be  construed  together  and  harmonised.  The 
limitations  contained  in  Article  46,  cannot  be  considered  as,  in  any  way,  interferring  with 
the  Legislatures'  unUmiUd  control  over  the  chartered  rights  and  powers  of  the  City  of 
New  Orleans. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 
Eightor,  J. 


W.  B.  SomtnerviUe,  Assistant  City  Attorney,  for  Plaintiff  and  Appellee. 


Branghn,  Buck,  Dinkelspiel  <&  Hart,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.    This  is  a  proceeding  by  role  against  the  defendant  for 
the  recovery  of  the  amount  of  its  city  licenses  of  $560,  for  the  year  1887, 
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with  two  per  cent,  per  month  interest,  from  the  first  of  March,  1887 ;  and 
a  like  sum  for  the  >ear  1888,  with  like  interest  from  the  first  of  March, 
1888. 

The  answer  of  the  defendant  is  substantially  embodied  in  one  phrase, 
viz.  : 

"  That  the  imposition  of  any  greater  interest  by  way  of  penalty,  or 
otherwise,  by  the  City  of  New  Orleans  (than  five  per  cent.)  is  illegal  and 
in  violation  of  Article  46  of  the  Constitution.^^  It  does  not  contest  the 
capital. 

There  was  a  judgment  in  favor  of  the  plaintiff  for  the  sum  of  '^  $1100 
for  licenses,  for  the  years  1887  and  1888,  witli  two  per  cent,  per  month 
interest,  from  the  first  of  March,  1888." 

In  her  answer  to  the  appeal  the  city  asks  an  increase  of  the  judgment 
so  as  to  give  interest  on  the  amount  of  the  license  of  1887  from  the  first 
of  March,  1887,  as  claimed. 

It  is  admitted  that  the  license  oi'dinances  of  the  city  for  1887  and  1888, 
were  copies  of  the  State  license  law  of  1886,  it  being  Act  101  of  that 
year. 

Section  20  of  that  act  is  relied  upon  by  the  city  treasurer  for  the  col- 
lection of  two  per  cent,  per  month  interest.  It  is  in  these  words,  viz. : 
^^  That  all  unpaid  licenses  shall  bear  interest  at  the  rate  of  two  per  cent, 
per  month,  from  the  first  day  of  March,  etc."  But  the  contention  of  de- 
fendant's counsel  is,  that  '^  a  municipal  corporation  can  impose  no  penal- 
ties unless  by  positive  legislative  permission  or  grant;"  and,  they  insist, 
that  such  permission  has  not  been  given  the  plaintiff  in  this  instance, 
and,  hence,  the  municipal  ordinance  in  question  is  null.  On  the  other 
hand,  the  contention  of  plaintifi'^s  counsel  is,  that  the  corporation  was 
given  the  power  by  the  legislative  Act  No.  1 19  of  1882,  and  if  that  is  not 
true,  ample  power  was  conferred  by  tlie  terms  of  the  city  charter,  viz. : 
Section  63  of  Act  20  of  1882. 

We  regard  Act  119  of  1882  as  an  enabling  act,  for  "  the  political  cor- 
porations of  the  State,"  and  that  its  sole  object  was  to  empower  such 
corporations  to  "  enforce  the  collections  of  any  and  all  taxes  due  to  them, 
within  such  time,  and  in  the  manner  provided  by  existing  State  laws.' 
It  is,  purely  and  simply,  a  remedial  law,  pertaining  to  the  collection  of 
taxes,  and  does  not  purport  to  confer  upon  said  corporations  any  legis- 
lative authority  whatever. 

Section  63  of  Act  20  of  1882,  confers  upon  the  City  Council  the  power 
to  '^  impose  an  annual  license  tax  on  trades,  professions  and  callings," 
but  it  makes  no  mention  of  either  penalty  or  interest. 

But  whilst  it  is  perfectly  true  that  there  is  no  special  mention  made  of 
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either  penalty  or  interest,  we  incline  to  the  opinion  that  the  power  con- 
ferred iu  one  act  to  impose  a  license  tax,  united  to  the  power  conferred 
in  the  other  to  enforce  the  collection  of  '^  any  and  ail  taxes  '^  due  to  any 
political  corporation,  carry  with  them,  necessarily,  the  power  to  impose 
just  such  a  penalty  as  may  be  imposed  by  State  laws.  And  it  further 
authorizes  the  City  Council  to  adopt  the  State  license  law  as  its  own. 

We  entertain  no  doubt  of  the  fact  that  such  was  the  intention  of  the 
framers  of  the  constitutional  Article  218,  which  confers  upon  municipali- 
ties the  same  power — under  the  sanction  of  the  Legislature,  of  course- 
in  connection  with  matters  of  taxation,  as  is  conferred  upon  the  State. 
Such  was,  doubtless,  the  object  had  in  view  by  tlie  Lcgislatui*e  in  pass- 
ing Act  119  of  1882,  cited  supra. 

This  view  is  well  borne  out  iu  the  opinion  of  the  court  in  Slack,  ad- 
ministrator, vs.  Roy,  26  Ann.  674,  in  which  this  language  is  employed, 
viz.: 

^'  The  grant  of  full  power  to  tax  carries  with  it  authority  to  use  all 
means  to  accomplish  the  object ;  and  the  imposition  of  penalties,  «Aer 
due  notification  of  the  non-payment  of  taxes,  is  a  legitimate  means  of 
collecting  revenue." 

The  contention  of  defendant's  counsel,  that  Article  46  of  the  Constitu- 
tion prohibiting  the  General  Assembly  from  passing  "any  local  or 
special  law  ♦  •  fixing  the  rate  of  interest,"  is  tantamount  to  a  prohi- 
bition against  such  a  rate  of  interest  as  is  contained  in  tlie  license  law 
and  ordinance  under  consideration,  when  applied,  or  sought  to  be  ap- 
plied to  the  corporation  of  New  Orleans,  is  untenable.  We  regard  it  as 
clearly  and  exclusively  applicable  to  contracts  between  individuals,  and 
especially  those  appertaining  to  matters  of  indebtedness  j  and  it  has  been 
frequently'  decided  that  taxes  are  not  debts.  Reed  vs.  His  Creditors,  39 
Ann.  121. 

But  different  provisions  of  the  ConBtit*ition  must  be  construed  together 
and  harmonized ;  and,  in  so  doing,  we  find,  in  the  same  article  above 
cited,  a  provision  excepting  the  City  of  New  Orleans  from  the  operation 
and  effect  of  the  limitations  thereby  imposed,  and  explicitly  conferring 
upon  the  General  Assembly  full  authority  to  deal  with  her  chartered 
rights  and  powers  at  will. 

The  judgment  is  correct  in  all  respects,  except  with  regard  to  the  in- 
terest on  the  amount  of  the  1887  license.  This  should  be  changed  so 
changed  that  it  should  be  computed  from  the  first  of  March,  1888,  the 
date  of  defendant's  default. 


NEW  ORLEANS,  DECEMBER,  1889.  1145 


lieiiiiut  or  Bvnit  V8.  ('igiioiii. 


It  18,  therefore,  ordttfed  that  the  judgment  appealed  from  be  so  amended 
that  the  two  per  cent  pev  month  interest  on  tlie  sum  of  live  hundred  and 
fifty  dolhirs  due  by  the  defendant,  for  license  of  1887,  shall  be  computed 
from  tlie  first  of  March,  1887 ;  and  as  thus  amended  the  same  be  afiinned. 


No.  10,259.  «  |}^ 

John  Bennett  or  Benit  vs.  Louis  Cignoni. 

In  a  coutrovi>r83'  involviug  tho  legitimacy  of  a  party,  tho  preHuniption  arisinfc  in  favor  of 
such  legitimacy  out  of  the  general  repute  of  the  party  as  the  sou  of  one  wliose  estate  he 
claims  as  bis  legitimate  issue,  may  be  ivbutttnl  by  testimony  negativing  the  fact  of  his 
legitimacy.  In  such  a  case  the  jnclginent  should  be  one  of  non-suit,  and  not  a  final 
judgment  rejecting  the  demand. 

APPEAL  from  the  Civil  District  Court  for  the  Parisli  of  Orleans. 
High  tor y  J. 


Branch  K,  Miller  for  Plaiutifl'  and  Appellee : 

Until  it  be  shown  that  there  is  written  evidence  of  a  party's  iiareutage,  it  may  be  proved 
by  parol.    18  L.  594 ;  13  L.  109 ;  8  K.  sec.  279 ;  20  Ann.  97. 

Legitimacy  is  presumed.  Proof  that  a  party  has  always  been  called  by  the  surname  of 
one  from  whom  he  claims  to  l>e  bom,  who  has  provided  for  maint-ainance  and  settlement 
of  the  party  so  claiming,  who  has  iM'en  acknowledged  by  the  world,  and  the  family  of  the 
Ijenton  he  claims  as  parent,  makes  full  proof  of  legitimate  filiation  in  the  presence  of  a 
recital  in  six  wills  of  the  father,  made  at  intei-A'als,  same  ver>'  long,  impugning  the  legiti- 
macy of  his  oi&pring.    2  Whai-tou  on  Evidence,  sec.  1298. 

Declarations  attacking  the  Iegitinia<'y  of  a  member  of  a  family  should  l>e  scrntiuized 
closely  as  to  their  crwlibility,     I  "Wharton  on  Evidence,  sec.  213. 

No  declaration  of  a  parent  can  atti'ct  a  child  bom  in  marriage.  7  N.  S.  553  ;  4  Ann.  347  : 
7  Ann.  242. 


W.  E.  Murphjf  and  Frank  IK  Chretien  for  Defendant  and  Appellant: 

Prima  facie  proof  of  legitimate  filiation,  under  Art.  195  of  the  Civil  Code  of  1870,  is  estab- 
lished by  showing  uniform  and  general  repute.  Bishop,  Man-iage  and  Divorce,  Vol.  1. 
sec.  438. 

The  presumption  arising  from  faet.s  which  tend  to  establish  the  status  of  mairiage  is  not 
conclusive,  but  subject  Ut  be  rebutted  by  testimony  negativing  the  fact  of  marriage. 
15  Ann.  46. 

The  declarations  of  the  deceased  in  his  last  wills  and  testaments  that  he  had  never  been 
married  to  the  mother  of  plaintifi'  and  that  ]>Iaintiff  was  his  natural  son.  destroy  all  pre- 
sumption that  may  arise  from  testimony  of  his  verbal  declarations,  such  as  calling  the 
plaintiff  "my  boy,"  'my  son.'*  35  Ann.  030;  15  Ann.  46,  410;  20  Ann.  97;  15  Ann.  410; 
32  Ann.  1264;  3  Ann.  1388  ;  6L.  470. 

Tliirt  Court  takes  judicial  rogiii7.aiice  of  the  universal  custom  in  all  the  catholic  churches  in 
the  world,  that  a  register  of  Baptism  is  kept  with  great  care,  and  that  extracts  ftvm  such 
register,  duly  attest<*d,  are  legal  evitlence  in  the  courts  of  Lcmisituia.  A  failure,  in  plain- 
til!',  to  procuiv  a  copy  of  such  register,  will  be  taken  as  proof  against  him      40  Ann.  81. 
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The  opinion  of  tlie  Court  was  delivered  by 

PocHfe,  J.  Plaintiff,  who  claims  to  be  the  sole,  legitimate  surviving 
issue  of  Charles  Bennitt  or  Benit,  brings  this  suit  to  reduce  to  the  dis- 
posable portion,  the  last  will  of  the  deceased  who  therein  made  the  de- 
fendant his  universal  legatee. 

The  defense  is  substantially  a  denial  tliat  plaintiff  is  the  legitimate 
son  of  the  deceased,  and  this  appeal  is  taken  from  a  judgment  whicb 
rejected  plaintiff's  demand. 

His  case  is,  in  the  main,  made  up  of  testimony  siiowing  that  he  wa« 
for  mau}'^  years  recognized  as  his  son  by  the  deceased. 

His  own  testimony  is  to  the  effect  that  he  was  born  in  Mexico  of  the 
lawful  marriage  between  Charles  Bennett  or  Benit,  and  his  mother, 
whose  family  name  was  Morales,  but  whose  given  name  is  unknown  to 
him ;  that  he  lost  liis  mother  wlien  he  was  yet  an  infant,  and  that,  at  tlie 
age  of  three  years  he  came  to  this  country  and  to  this  city,  in  company 
with,  and  under  the  charge  and  custody  of  Charles  Bennitt,  who  took 
care  of  him,  raised  him  and  generally  and  continuously  treated  him  as 
his  legitimate  son. 

That  testimony  is,  in  the  main,  conoborated  by  that  of  several  other 
witnesses,  from  all  of  which  it  appears  that  for  many  years  plaintiff  had 
the  general  reputation  of  being  the  son  and  legitimate  issue  of  Charles 
Bennett. 

But,  apart  of  the  declarations  wliich  lie  testifies  to  have  been  made 
to  him  by  Charles  Bennett,  to  the  effect  that  the  latter  had  been  law- 
fully married  to  plaintiff's  mother  in  Mexico,  the  record  is  absolutely 
barren  of  any  evidence  in  support  of  the  existence  of  such  a  marriage, 
or  of  any  extract  from  the  register  of  births  or  baptisms  kept  agreeably 
to  law  or  to  the  usages  of  Mexico,  in  which  the  churches  keep  a  regis- 
ter of  baptisms,  of  which  fact  the  court  must  take  judicial  cognizance. 
While  the  testimony  of  all  the  witnesses  in  the  case  does  show  that,  at 
all  times,  the  deceased  had  always  treated  plaintiff  as  his  son,  no  one 
besides  plaintiff  himself  has  testified  that  he  had  ever  recognized  Uie 
latter  as  his  legitimate  son. 

And,  on  the  other  hand,  it  is  in  proof,  that  Charles  Bennett  had  fre- 
quently stated,  at  times  not  suspicious,  that  plaintiff  was  only  his 
natural  son,  and  tliat  he  frequently,  when  angry,  called  him  a  bastard. 

It  also  appears  that  the  deceased  had  made  six  successive  wills,  in 
every  one  of  which,  he  made  the  solemn  declaration  that  he  had  no 
legitimate  descendants.  In  one  of  these  wills,  by  which  he  made  a 
legacy  in  favor  of  plaintiff,  he  described  him  as  his  natural  son ;  and  m 
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another  will  in  which  he  likewise  provided  for  him,  he  described  him 
simply  as  ''  John  Bennett  of  this  city/' 

That  array  of  facts  and  circumstances  are,  and  must  be  held,  as 
amply  sufficient  to  effectively  rebut  the  presumption  of  plaintiff's 
legitimacy  arising  from  the  facts  proved  in  the  record  touching  his 
general  reputation  as  the  son  of  Charles  Bennett ;  and  this  leaves  his 
case  stripped  of  all  evidence  in  support  of  the  alleged  lawful  marriage 
between  his  mother  and  Charles  Bennett. 

An  unbroken  line  of  decisions  of  this  court,  predicated  on  the  textual 
provisions  of  our  Code,  and  on  the  spirit  of  our  laws  on  the  sacred 
character  of  niarringe,  can  be  invoked  as  authority  for  the  legal  doc- 
trine involved  in  that  proposition.  Homes  vs.  Homes,  6  La.  470  j 
Phibrick  vs.  Spangler,  15  Ann.  46  ;  McConnell  vs.  New  Orleans,  15  Ann. 
410;  Succession  of  Heebee,  2b  Ann.  97;  Blnsini  vs.  Blaeini,  *30  Ann. 
1388;  Benairs  vs.  Barbn,  32  Ann.  1264;  Powers  vs.  Charmbury's execu- 
tor, 35  Ann.  630. 

We,  therefore,  conclude  that  plaintiff  has  failed  to  make  out  his  case. 

But  the  negative  testimony  contained  in  the  record  on  the  question  of 
his  legitimacy  is  not  conclusive  against  the  possible  existence  of  the 
lawful  man-iage  which  he  alleges  to  have  been  contracted  by  his  mother 
with  Charles  Bennett;  hence  his  demand  should  not  be  absolutely  or 
finally  rejected;  and  in  that  feature,  the  judgment  rendered  below  is, in 
our  opinion,  erroneous.  His  present  failure  to  have  introduced  evi- 
dence, which  was  and  is  yet  within  his  reach,  in  support  of  the  marriage 
which  underlies  his  right  of  recovery,  if  it  ever  existed,  cannot  debar 
him  of  future  efforts  in  that  direction. 

That  right  must  he  secured  to  him  by  the  judgment  to  be  rendered  in 
this  case.  Succession  of  Hubee,  20  Ann.  97 ;  Succession  of  Kate 
Towusend,  40  Ann.  81. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  amended 
so  as  to  make  it  a  judgment  of  non-suit,  and  that  as  thus  amended 
said  judgment  be  affirmed,  costs  of  appeal  to  be  taxed  to  the  defendant 
and  appellee. 


APPENDIX. 


♦No.  10,170. 

F.   R.   LOEBER  ET  AL.  VS.   ThE  NeW   ORLEANS    AND    CaRROLLTON  eliajifo 

Railroad  Company. 

In  proper  casee  and  under  appropriate  averments,  citizens  and  taxpayers  may  sne  in  the  en- 
forcement, or  restraint  of  municipal  action,  but  they  cannot  sue  in  affirmance  of  its  con- 
tracts which  containno  stipulation  ixmr  atUrui, 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
BightoTy  J. 


Henry  L.  Lazarus  and  Charles  Louqus  for  Plaintiffs  and  Appellants. 


John  M,  Bonner  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  petitioners,  Frederick  R.  Loeber,  Henry  Beer  and 
Henry  Abraham,  residents  and  taxpayers  of  the  city  of  New  Orleans, 
represent  that  the  defendant  company  consented  a  contract  with  the 
city,  on  the  7th  of  August,  1882,  wherein  '*  the  following  stipulation, 
agreement  and  contract  was  entered  into,  for  and  in  consideration  of 
the  franchise  granted  in  said  act  by  said  city,"  etc.,  viz : 

'<  It  is  to  be  well  understood  that  the  purchasers  of  this  franchise 
bind  themselves  to  pave  Jackson  street  between  their  rails  and  tracks, 
from  St.  Charles  Avenue  to  Water  street  j  and  Baronne  street  between 
their  rails  and  tracks,  from  Canal  street  to  Delord  street,  with  any  im- 
proved pavement  which  shall  hereafter  be  agreed  upon  by  the  property 
holders  and  the  City  Council." 

That  they  are  large  owners  of  property  fronting  on  Baronne  and 
Jackson  streets  within  the  limits  designated  therein. 

That,  upon  proper  application,  and  after  due  observance  of  all  legal 
requirements  and  formalities,  on  the  part  of  the  property  holders,  and 
the  city,  '^  it  was  determined,  agreed  and  contracted  to  pave  said  Ba- 
ronne and  Jackson  streets  with  improved  Barber  asphalt  pavement." 

That  the  defendant  refuses  to  comply  with  its  contract,  and  the  city 
neglects  and  refuses  to  enforce  it. 

That,  if  it  were  not  for  the  quoted  clause  in  the  contract,  they,  and 
other  front  proprietors,  might  be  called  upon  to  pay  large  sums  of  money 
for  the  paving  of  the  said  streets  *,  and  therefore,  they  as  citizens,  and 

*This  case  was  decided  in  the  month  of  May,  1888. 
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taxpayers,  beueficiarieH  thereunder,  "  are  obliged  to  bring  Uiia  suit "  to 
compel  perfonnanee. 

The  defendant  filed  several  exceptions,  and  amongst  them  was  that  of 
no  cause  of  action.  Tliese  were  sustained,  and  the  suit  dismissed,  and 
the  plaintiffs  have  appealed. 

The  question  is  whether  the  petition  discloses  a  right,  or  a  cause  of 
action. 

Upon  the  declination,  or  refusal  of  the  city  to  institute  suit  against 
the  defendant  on  their  contract,  have  Uie  citizens  and  taxpayers,  on 
such  ayerments  as  plaintiffs  petition  contain,  the  right  to  sue  in  their 
own  name,  and  upon  their  own  account,  and  that  of  the  inhabitants  of 
the  city  ? 

We  are  of  opinion  that  they  have  not. 

This  is  a  contract  with  reference  to  the  paving  of  certain  streets  of 
the  city ;  and  it  is  elementary  that  this  is  a  matter  exclusively  within 
municipal  control,  and  administration.  1  Dillon^s  Munie.  Corp.  Sec.  66, 
(Second  edition.) 

In  State  ex  rel  City  vs.  New  Orleans  and  Carrollton  Railroad  Compa- 
ny, 37  Ann.  589,  we  held  this  to  >»e  "  a  formal  contract  of  sale,"  and  in 
case  the  company  should  neglect  or  refuse  to  comply  with  any  of  iti^ 
specifications,  the  city  could  have  the  violation  rectified.  But  if  tlie 
city  fails  to  do  so,  the  citizen  is  without  right  to  compel  performance  by 
suit,  as  plaintiffs  have  attempted  to  do  in  this  instance. 

•Undoubtedly  the  stipulation  of  the  contract  sought  to  be  enforced  was 
consented  in  the  interest,  and  for  the  benefit  of  the  inhabitants  of  the 
city,  but  it  does  not  follow  that,  if  the  corporation  fails  to  enforce  it, 
the  taxpayer  may. 

There  is  no  averment  in  the  petition  that  this  contract  contains  any 
stipulation  j>o«r  autrut  in  favor  of  the  plaintiffs.  1  Hen.  Dig.  p.  lOSfK 
passim. 

This  question  does  not  come  within  the  principle  of  the  case  of  Handy 
vs.  New  Orleans,  39  Ann.  107,  in  which  we  held  "  that  taxpayers  have 
a  standing  in  court,  upon  proper  charges,  to  contest  tlio.  validity  ot  a 
municipal  ordinance,  and  contract  under  it,  whenever  its  enforcement 
may  increase  the  burden  of  taxation.^' 

Furtlier,  that  they  have  a  cause  of  action  to  assert  '^  that  a  municipal 
corporation  has,  in  excess  of  its  powers,  *  *         passed  an  or- 

dinance," etc. 

In  proper  cases,  and  under  appropriate  averment*,  the  citizen  and 
taxpayer  may  sue  to  enforce,  or  restrain  municipal  action,  but  he  cannot 
sue  in  affirmance  of  its  contracts,  which  contain  no  stipulations  potir 
autrtd. 

Judgment  affirmed. 
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Weick  et  al.  vs.  Henne  et  si. 
♦No    10,080. 

Weick  et  al.  vs.  Hennk  et  al.— Weick,  Intervenor.  «  iigl 

1.  One  of  the  formalities  required  by  tlie  Civil  Code  in  the  confection  of  a  testament  nnn-  41  li53| 
eupative  in  form,  and  received  by  public  act^  is  that  the  act  mast  be  received  by  a  notar}'  '  ' 
in  the  presence  of  three  witnesses  residing  in  the  place  when  the  will  is  eTecnte<1 :  that  is 

to  say,  in  the  parish  where  tlie  instmnient  is  made. 

2.  This  formality  mnst  be  observed  ;  otherwise  the  testament  is  nnll  and  void. 

3.  Snch  testaments  are  fall  proof  of  themselves.  They  mnst  bear  npon  their  faces  the  evi- 
dence that  all  the  formalities  required  by  law  have  been  complied  with.  An  omission  of 
any  formality  cannot  be  supplied  by  evidence  dehora  the  testament.  Succession  of  V^ol- 
mer,  40  Ann.  — ;  4  South.  Rep.  254. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
High  tor,  J. 


A,  J.  Murphy,  for  Appellant. 


/?.  J,  Miller  and  E,  J,  Wend',  for  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Certain  of  the  collateral  heirs  of  Francis  P.  Burger,  de- 
ceased, seek  the  annulment  of  his  last  will,  in  which  the  defendants  are 
named  as  legatees.  The  plaintiffs  are  two  nephews,  Jacob  F.  and  Wil- 
liam F.  Weick,  and  the  defendants  are  Mrs.  Henne,  Mrs.  Lemon  and 
Magdalena  Bisterer,  widow  of  the  deceased.  The  intervenor,  Widow 
Delia  Weick,  is  the  natural  tutrix  for  her  five  minor  children,  issue  of 
her  marriage  with  Francis  Weick,  deceased,  another  nephew  of  the 
testator.  Since  this  appeal  was  taken,  and  appellate  jurisdiction  has 
attached,  one  of  the  plaintiffs  and  appellees,  Jacob  F.  Weick,  has  de- 
parted this  life,  and  his  widow,  Theresa  Kranz,  has  been  appointed  and 
confirmed  natural  tutrix  of  her  Ave  minor  children,  issue  of  het  marriage 
with  the  last-named  deceased,  and  by  an  order  of  this  court  she  has  been 
substituted  in  his  place  and  stead.  Magdalena  Bisterer,  in  her  answer, 
a<lmit8  the  will's  nullity,  but  the  other  two  aver  its  validity.  There  was 
judgment  in  favor  of  Jacob  P.  Weick,  William  P.  Weick  and  Magdalena 
Bisterer,  annulling  the  will,  and  declaring  the  plaintiffs  to  be  the  legal 
heirs  of  Frank  P.  Burger,  deceased,  and  as  such  entitled  to  be  placed  in 
possession  of  said  succession, — one-third  to  each.  There  was  no  deposi- 
tion whatever  made  of  the  demands  of  the  intervenor.    This  resulted  in 

*ThiN  case  was  decided  in  the  month  of  DeoenilN'r.  \S9». 
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a  dual  appeal; — one  brought  up  by  the  clefeiulants  Mi-s.  Heiine  aud  Mrs. 
Lemon,  and  another  by  the  iutervenor. 

The  will  is  nuncupative  in  form,  and  was  received  by  a  public  act. 
There  are  several  grounds  of  nullity  assigned,  of  only  one  of  wliicli  we 
deem  it  necessary  t.o  take  notice  ;  and  that  one  is  that  there  is  no  express 
mention  made  in  the  act  of  the  residence  of  the  witnesses  being  "  in  the 
place"  where  it  was  executed,  it  being  therein  stated  only  that  the  wit- 
nesses were  "  competent,"  and  "  residing  in  the  neighborhood  of  said 
Burger,"  the  testator.  One  of  the  formalities  required  by  the  Code  in 
the  confection  of  a  testament  in  the  nuncupative  form  by  authentic  act 
is  that  it  *'must  be  received  by  a  notary  public  in  the  presence  of  three 
witnessess  residing  in  the  place  when  the  will  is  executed."  R«v.  Civil 
Code,  Art.  1578.  It  declares  that  "  by  the  residence  of  the  witnessi^s  in 
the  place  where  the  testament  is  executed  is  understood  their  residence 
in  the  paiish  where  that  testament  is  madej  that  residence  is  necessary 
only  when  it  is  expressly  required  by  law."  Id.  Art.  1594.  It  further 
declares  that  **  the  formalities  to  which  testaments  are  subject  by  the 
provisions  of  the  present  section  must  be  observed ;  otherwise  the  testa- 
ments are  null  and  void."  Id.  Art.  1595.  Hence  such  a  recital  as  the 
one  contained  in  the  testament  under  consideration  is  wholly  insufficient. 
It  should  have  contained  a  statement  that  the  witnesses  resided  "  in  the 
place  where  the  will  was  executed."  Such  a  recital  in  a  nuncupative 
testament  in  authentic  form  is  essential  and  sacramental. 

In  Succession  of  Volmer,  40  Ann.  — ,  4  South  Rep.  254,  we  held  a  will 
wanting  this  essential  requisite  to  be  a  nullity,  using  the  following  lan- 
guage, viz. :  **  the  charge  against  it  [the  will]  is  that  it  was  not  set 
forth  that  the  three  witnesses  are  residents  of  the  parish  of  Orleans,  but 
that  they  are  competent  witnesses.  The  omission  is  fatal.  The 
notary  is  required  by  law,  under  pain  of  nullity  of  the  act,  to  express 
specifically  every  material  fact  constituting  the  competency  of  him.«^lf, 
and  of  the  officiating  witnesses,  under  the  law,  in  that  respect,  and  also 
every  formality  observed  in  the  execution  of  the  will."  The  objection 
urged  against  the  will  of  Burger  is  even  more  serious.  It  recites  Hiat  the 
witnesses  reside  **in  the  neighborhood"  of  the  testator,  and  not  "in  the 
place  where  the  act  was  executed."  It  matters  not  at  what  place  the 
testator  may  reside,  but  the  witnesses  must  reside  in  the  same  parish  or 
"place  "as  the  notary  executing  the  testament.  The  omission  of  the 
notary  to  make  this  statement  is  fatal  to  the  validity  of  the  will  of 
Burger. 

Our  attention  has  been  attracted  to  certain  bills  of  exceptions  that 
were  retained  by  defendants'  counsel  Uy  the  ruling  of  the  judge  a  quo  in 
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n'jectiii^  proffered  evidence  of  tlie  residence  of  the  witnesseft  in  the 
]>arish  ot  Orleans  when  the  will  was  executed.  We  are  of  the  opinion 
that  the  ruling  was  correct,  and  is  sustained  by  ample  authority.  The 
Code  dechires  that  **  nuncupative  testiuneiits  received  by  public  act  *  * 
are  full  proof  of  themselves."  Rev.  Civil  Code,  Art.  1H47.  To  be  solid, 
they  must  bear  upon  their  faces  the  evidence  that  all  the  formalities  re- 
quired by  hiw  for  their  validity  have  been  complied  with.  When  all  the 
b'pil  recpiirements  do  not  appear  from  the  will  itself,  it  must  be  declared 
null,  for  the  reason  that  the  omission  cannot  be  supplied  by  evidence 
(lehom  the  testament.  Swift  vs.  Swift,  9  Ann.  117;  Falkner  vs. 
Friend,  1  Rob.  48.  In  Succession  of  Volmer,  above  cit«d,  we  sjiid  on 
tliis  subject :  "  The  act  must  make  full  proof  on  its  face  of  every  element 
necessary  to  its  validity,  as  no  evidence  is  admissible  to  supply  any  de- 
liciency."    The  evidence  was  properly  rejected. 

On  the  whole,  our  conclusion  is  that  the  judgment  appealed  from  cor- 
rectly annulled  the  will  of  Burger,  for  the  reason  that  the  notary  who 
executed  it  failed  to  state  that  the  attesting  witnesses  were  residents  of 
the  parish  of  Orleans,  the  place  where  same  was  executed.  But  we  are 
of  the  opinion  that  it  is  erroneous  in  two  particulars,  viz. :  (1)  In  fail- 
ing to  dispose,  in  any  manner,  of  the  demands  of  the  int<*rvenor.  (2) 
In  declaring  the  two  plaintiffs  to  be  exclusive  heirs  of  the  testator. 
Burger.  The  plaintiffs'  petition  admits  that  **  the  minor  children  of 
their  deceased  brother  Francis  Weick  "  are  legal  heirs,  with  themselves, 
of  the  testator,  and  entitled  to  one-third  of  his  estate.  Such  is  the  claim 
set  up  by  their  mother  as  tutrix.  Indeed,  the  judgment  itself,  while,  de- 
claring the  plaintiffs  (of  whom  there  are  but  two)  to  be  the  heirs  of 
liurger,  and  as  such  entitled  to  be  put  in  possession  of  his  succession, 
yet  states  their  proi>ortion  thereof  to  be  one- third  only.  This  is  clearly 
a  non  sequitcr,  and  obviously  incorrect,  unless  the  conclusion  drawn 
therefi-om  by  the  intervenor's  counsel,  that  the  judgment  was  also  in 
favor  of  the  defendant  Magdalena  Bisterer,  be  correct.  This  deduction 
i8  drawn  from  the  language  of  the  judgment,  it  being  in  favor  of  Jacob 
Weick,  William  Weick  and  Magdalena  liisterer.  The  only  legitimate 
inference  to  be  drawn  from  the  decree,  as  written,  is  that,  because  Mag- 
dalena Bisterer  has  prayed  in  her  answer  for  the  annullment  of  the  will, 
its  nullity  wjis  inadvertently  decreed  in  her  favor,  but  it  cannot  be  fairly 
construed  as  entitling  her  to  a  portion  of  the  estate  of  her  husband. 

Under  the  circumstances,  the  judgment  should  be  revised  and  amended 
8o  as  to  recognize  the  rights  of  the  minors  of  Francis  Weick,  represented 
by  their  tutrix  as  intervenor,  as  heirs  of  Francis  1*.  Burger,  and  entitled 
to  one-third  of  his  succession.     It  is  therefore  ordered  and  decreed  that 
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the  judgmeut  appealed  from  be  atneudec*  by  decreeing  that  William  F. 
Weick,  the  minor  heirs  of  Jacob  F.  Weick,  deceased,  and  the  minor 
heirs  of  Francis  Weick,  deceased,  are  the  sole,  exclusive,  and  equal  heirs 
of  Francis  P.  Burger,  deceased  j  i.  e,,  one- third  to  William  F.  Weick,  and 
one-third  to  the  minors  of  each  of  his  deceased  brothers,  Jacob  and 
Francis  Weick,  and  placed  in  possession  of  his  succession  }  and,  aA  thus 
amended,  same  he  affirmed  at  appellees'  cost. 
Rehearing  refused. 


*No.  10,037. 

Morgan's  Louisiana  and  Texas  Railroad  and  Steamship  Company 
vs.  Board  op  Reviewers,  Parish  op  Iberia. 

1.  Tlie  actnal  caah  valoe  of  property  is  the  constitutional  baaia  of  its  taxation. 

2.  The  actual  caah  value  of  real  or  i>enonaI  property  is  the  price  it  would  sell  for  caah,  ia 
the  ordinary  course  of  business,  free  from  all  incumbrances,  otherwise  than  at  forced 
sale. 

3.  Neither  the  price  of  investment  in,  nor  the  net  revenue,  nor  profit  earned  by  a  railroad  U  a 
fixed  criterion  of  value  in  assessment  matters. 

4.  The  market  value  of  the  stocks  or  bonds,  is  <nie  of  the  truest  criteria  of  the  valiie  of  a 
road  ;  yet  it  does  not  hold  when  the  corporation  becomes  insolvent. 

5.  There  exists  no  rigid  rule  for  the  valuation  of  property,  which  is  affected  by  a  multitude 
of  circumstances  which  no  rule  can  forsee,  or  provide  for.  The  aasessor  must  consider 
all  theie  circumstances,  and  elements  of  value,  and  must  exercise  a  prudent  discretion  in 
reaching  a  conclusion. 

This  maxim  applies  with  equal  force  to  the  board  of  reviewers. 

APPEAL  from  the  Twenty-fir^t  District  Court,  Parish  of  Iberia. 
Moil  tan,  J. 


/>.  Vafferif  and  Leory  d*  Hlair  for  Plaintift*  and  Appellee. 


T,  7>.  Foftter  and  S,  Perry  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiff  company  contests  the  correctness  of  tJie 
valuation  of  $10,000  per  mile,  placed  by  the  defendant  board  on  its 
property  —  embracing  road-bed,  rails,  cross-ties  and  swit-elies — and 
consisting  of  sixteen  miles  of  main  track,  and  nine  miles  of  branch 
track,  extending  from  the  main  track  to  the  Avery  salt  works.  It  like- 
wise contests,  as  a  double  and  excessive  valuation,  that  made  on  the 

*Thi8  case  was  decided  in  the  month  of  May.  1887. 
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portion  of  the  main  track  and  siding  which  traverses  tlie  coi'porate 
limits  of  the  cities  of  New  Iberia  and  Jeanerette — contending  that  these 
segments  are  embraced  in  tlie  valuation  of  the  main  track. 

The  total  valuation  tlxed  by  the  defendant  board  is  $253,400,  wliile 
that  fixed  in  the  decree  of  the  judge  a  quo  is  $152,720. 

Counsel  for  Uie  board  says  in  his  brief:  '^  the  judgment  constitutes 
this  amount  tlie  basis  of  assessment,  subject  to  the  two-thirds  rule 
adopted  by  the  board.  Tlie  application  of  that  rule  makes  the  judgment 
valuation  $101,813  SSi.     From  tliis  the  board  has  appealed.-^ 

The  contention  of  the  appellant  is  that  its  valuation  is  correct;  while 
that  of  the  appellee  is  that  the  valuation  should  be  reduced  to  the  sum 
of  $957,293  75,  as  prayed  for  in  its  answer  to  the  defendant's  appeal. 

The  appellant  further  contends  that  it  was  necessary  that  a  separate 
valuation  and  assessment  should  be  made  of  that  part  of  plaintiff's 
property  that  is  situated  witliin  the  corporate  limits  of  New  Iberia  and 
Jeanerette,  in  order  that  there  might  be  fixed  a  basis  for  city  taxation, 
therein ;  and  this  one  mile  of  main  track  and  siding,  and  other  property 
therein,  were  not  included  in  the  valuation  of  the  main  track  of  sixteen 
miles  in  length. 

In  this  view  the  judge  a  quo  seems  to  have  concurred,  except  with 
regard  to  the  road-bed. 

The  following  is  the  valuation  made  by  the  board,  viz : 

PROPERTY  IN  PARISH  OUTSIDE  THE  INCORPORATED  TOWNS. 

16  miles  main  track  at  $10,000 $160,000  00 

9    miles  Salt  Mine  track  at  $6,000 54,000  00 

1  station  house  at  Olivier 50  00 

1  section  house  in  seventh  ward 500  00 

1  section  house  and  depot  in  fifth  ward 750  00 

Total $215,300  00 

PROPERTY  WITHIN  INCORPORATED  TOWNS. 

NEW   IBERIA. 

1  mile  main  track $  10,000  (K) 

1  mile  side  track  and  switches 6,000  00 

1  lot  and  deiwt 2,500  00 

1  lot  bounded  N.  by  Saintes,  S.  by  railroad,  E.  by  railroad, 

W.  by  Main  street 500  00 

I  lot  bounded  N.  by  railroad,  S.  by  Weeks,  E.  by  Fulton 

street,  W.  by  Main  street 300  00 

1  boiler  and  pump  on  bayou 300  00 

Total $19,600  00 
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I  mile  main  track $  RMXK)  (K» 

1  mile  side  track  and  switches 6,(MK>  (M» 

1  lot  and  depot 2,000  00 

1  section  house 5(K)  00 

Totid if  18,500  00 

Making  the  aggregate ^253,400  00 

To  which  the  judgmejit  of  the  court  reduced  it  as  follows,  viz: 

16  miles  main  line  at  $6170 $  08,720  (H» 

0  miles  branch  line  at  84500 40,rjiK)  (M) 

2i  miles  switclies  at  .t:25(M) 5,t)00  IM) 

Lot  and  buildings  at  New  Iberia 2400  00 

Other  appurtenances 1 ,000  0<» 

Lot  and  buildings  at  JenncMette 2,:2tlO  (Ml 

Other  appurtenances 1,000  1M» 

Tliree  section  houses  at  $'2i\i) 600  ori 

Balance  other  improvements  and  paraphernalia « l,r)00  Oil 

Total  valuation .^152,7:20  <K» 

The  assessment  under  consideration  was  made  under  and  in  pursuance 
of  the  provisions  of  A<t  107  of  1884,  and  for  the  year  1886.  The  plain- 
tiff company  is  jui  incorporated  institution,  established  under  the  laws  of 
this  State,  and  has  its  <Iomicile  here  ;  and  the  law  under  wliicli  thecom- 
plaiued  of  assessment  was  made,  makes  special  provisiou  for  the  assess- 
ment of  railroad  property  and  the  supervisi«)n  thereof  ]»y  a  boanl  of 
reviewers. 

The  amount  of  the  tax  demanded  is  $3,444  80  for  the  State  and 
parish,  exclusive  of  that  due  the  cities  of  New  Iberia  and  Jeanerette. 

L 

The  principal  controversy  in  this  case  is  with  regard  to  the  mode  in 
which  the  value  of  this  class  of  property,  for  the  purposes  of  aj>ses5»- 
ment,  is  to  be  ascertained.  The  contention  of  the  plaintift"s  counsel  is 
that  railroad  property,  like  that  of  the  Cotton  Exchange  in  this  city,  is 
exceptional  in  character,  and  that  an  assessuient  of  it  should  be  predi- 
cated on  the  ])rice  of  inrcstmenty  less  its  depreciation  iu  value  since  its 
construction,  and  not  upon  the  rental  value  of  the  property,  or  its  capa- 
city for  producing  revenue,  or  income  ;  or  of  making  returns  upon  the 
investment. 

The  defendant's  counsel,  on  the  other  hand,  argues  that  a  variety  of 
elements  enter  into  the  **  actual  cash  value  "  of  such  property  —  such  as 
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priiiie  cost  of  construction ;  capacity  for  earning  dividends;  terminal 
facilitiefl ;  market  value  of  shares  of  stock  or  bonds ;  capacity  for  trans- 
portation of  freight  and  passengers ;  the  length  and  number  of  its 
sidings;  the  character  of  tlie  country  tliat  it  tia verses  ;  indeed,  every- 
thing that  is  calculated  to  make  it  profitable  to  those  operating  it,  or 
valuable  in  the  event  of  sale. 

The  " actual  cash  value"  of  property  is  the  constitutional  basis  of  its 
taxation.     State  ex  rel.  Johnson  vs.  Tax  Collector,  39  Ann.  636. 

Constitution  Article  203,  provides  that  all  "  property  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  directed  by  law ;  provided 
the  assessnieiit  of  all  property  shall  never  exceed  the  actual  cash  value 
thereof." 

Section  20  of  Act  98  of  1H86,  provides  that  "  all  real  estate  and  per- 
sonal property  *  *  shall  l)e  estimated  by  the  assessors  *  * 
at  its  actual  cash  value,  etc." 

Paragi-aph  6  of  Section  93  of  that  act  declares  that  the  term  *'  actual 

.  cash  value,  or  actual  cash  valuation  shall  be  held  to  mean  9, price  thatany 

piece  of  real  estate,  or  personal  or  movable  property  would  sell  for  cash, 

in  the  ordinary  course  of  business,  free  of  all  encumbrances,  otherwise 

than  by  forced  sale. 

The  assessor  hiw  the  right  to  require  any  property  holder  ti>  produce 
his  books  for  his  examination,  in  order  that  he  may  estimate  the  value  of 
the  property  to  be  assessed. 

He  may  also  interrog4ite  on  oath  the  property  owner,  his  agents  and 
employees,  in  order  **  to  elicit  from  them  the  actual  cash  value  of  the 
property."     /  bid.  Sec.  21 . 

In  making  au  assessinent  of  lands  and  lots,  it  is  made  the  duty  of  the 
assessor  to  "take  into  consideration  the  enhanced  valve  of  the  same, 
arising  from  the  buildings  and  improvements,  such  as  barns,  cribs, 
sugar  mills,  rice  mills,  gin  houses, cabins  and  machinery."     Ibid.  Sec.  ItJ. 

In  liiiilroad  Company  vs.  Sheriff,  liS  Ann.  760,  we  had  under  consid- 
eration quite  a  similar  controversy.  The  assessment  of  the  Vicksburg, 
Shreveport  and  Pa«itic  Railroad,  then  in  contestation,  included  twenty 
miles  of  tnwk,  lands,  depots  and  other  property  in  the  city  of  Shreveport; 
and  the  railroad  bridge,  that  spanned  Red  river^  which  waa  included  in 
the  road-bed.  The  total  assessment  of  the  main  track  was  $170,000,  or 
$8,500  per  mile — including  the  bridge,  the  construction  of  which  cost 
$300,000. 

The  contention  of  the  company  there  was  that  this  valuation  was  far 
in  excess  of  the  true  value  of  their  property,  which  it  fixed  at  $4,000 
per  mile. 
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In  tbat  case  we  expressed  the  oiiiiiion  that  this  bridge  had  increased 
the  value  of  the  whole  length  of  the  road  Avithin  that  parish,  and  tliat 
the  board  of  assessors  properly  considere<l  it  a  factor  in  fixing  the  gen- 
eral value  of  the  track. 

We  said :  '^  It  sometimes  happens  thnt  a  railroad  is  more  valuable  in 
one  parish  tlian  another,  or  more  valuable  in  one  than  another  part  of 
the  same  parish.  A  great  many  circnmstances  go  to  produce  this  ir- 
I'egularity  of  value.  It  may  be  better  constructed,  or  more  recently 
repaired,  or  traverse  a  more  populous  and  productive  country,  or  term- 
inate in  a  thriving  town,  or  have  better  stations,  or  terminal  facilitiet^ 
at  one  point  than  at  another.  In  fact,  a  great  number  of  circumstances 
might  be  cited  as  giving  a  local  value  to  a  road  greater  at  one  point 
along  its  line  than  at  others  in  the  same  parish.  The  taxing  anthoritiets 
in  every  parish  must  take  tliese  things  into  consideration,  in  fixing 
values,  for  the  obvious  reason  that  they  are  elements  of  value,  and  tlieir 
duty  under  the  law,  is  to  assess  this  value  in  the  parish.^' 

We  are  cited  to  our  opinion  in  New  Orleans  Cotton  Exchange  vs. 
Board  of  Assessors,  37  Ann.  423,  as  confirmatory  of  plain tiif's  theory 
that  the  price  of  in  vestment  is  the  true  criterion  of  value  in  assessment 
proceedings. 

In  that  case  the  standard  of  value  sought  to  be  established  was  tJie 
rental,  or  income  of  the  property  assessed,  multiplied  by  ten. 

The  court  held  that  whatever  might  be  said  of  this  standard  of  value, 
in  respect  "  to  the  general  class  of  ordinary  property  *  •  which  is 
susceptible  of  bringing  revenue,  it  cannot  be  applied  to  excepUonal 
property,  beyond  its  pui*port,  which  is  not  designed  to  yield  a  rental,  or 
income  ♦  •  In  such  cases,  the  correct  rule  would  seem  to  be, 
to  assess  at  tlie  price  invested,  where  the  purchase,  or  improvement  is  of 
recent  date,  and  it  is  not  shown  that  the  property  has  det«rioated  in 
value,  etc." 

The  plaintiff's  counsel  presses  the  argument  that  a  railroad  is  also 
exceptional  property,  and  not  built  for  barter  and  sale  ;  that  it  is  simply 
an  investment,  and  the  cost  of  construction  is  a  fair  standard  of  iUs 
value. 

In  our  opinion,  a  railroad  is  not  exceptional  property.  It  is  not  local- 
ized, or  used  for  the  gratification  and  enjoyment  of  its  projectors,  like 
the  Cotton  Exchange.  Railroads  are  constructed  for  the  express  pur- 
pose of  being  operated  for  a  profit.  They  are  frequently  disposed  of  at 
public  and  private  sales.  They  are  frequently  mortgaged  to  secure 
bonds  that  are  flooded  in  the  money  centres  of  the  country.  They  are 
usually  operated  and  controled  by  corporations  and  syndicates;  and 
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H)iai'e8  of  tlitiir  Btock  are  daily  bought  and  Bold  in  market  overt.  Tliese 
Bales  of  BtockB  and  bonds  are  l-ecogni^ed  standards  of  value  for  such 
properties. 

The  evidence  in  this  record  shows  that  Mr.  Huntingdon  purchased 
5<),000  shares  of  Morgan  stock  at  $1.5()  00  per  share — ^par  value  being 
$100  00  per  sliai-e— a  total  expeuditura  of  (7,500,(KK)  for  the  whole. 

It  shows  further  that  Uie  net  earnings  of  the  plaintiff's  company,  for 
the  year  in  which  the  assessment  was  made,  are  admitted  to  have  been 
$<>1,;)60 ;  and  that  there  is  plausibility  in  the  contention  of  defendant's 
counsel,  that  they  were  $361,360. 

The  character  of  the  property,  it«  uses  and  proHts,  as  well  as  the  vast 
sum  invested,  clearly  demonstnit^s  that  it  is  not  exceptional,  in  the  sense 
that  the  Cotton  Exchange  if,. 

It  is  true  that  Judge  Hiirrfuighs  announces  the  rule  to  l>e  ^Hhat  the 
assessment  being  the  ralue  of  tlie  land,  looking  to  all  the  circumstances 
of  its  surroundings,  or  what  may  be  recognized  as  the  cash  market  value, 
tlie  inemfie  w?  not  tlie  proper  criterion  iii  oMcertaininff  it«  value."'  Bur- 
roughs on  Taxation,  pp.  227,  228. 

And  another  learned  author  says :  **  A  common  method  of  raising 
revenue  has  been  to  levy  annual  taxes  on  the  value  of  all  real  and  personal 
in-opferty  of  the  inhabitAuts,  with  limited  exceptions,  and  irrespective  of 
the  income  which  *  *        may  be  realized.     This  seems,  at  first 

view,  to  be  just,  and  in  the  belief  that  it  is  just,  it  has  been  steadily 
adhered  to,  notwithstanding  the  nmny  and  8erii)us  (lifTiculties  attending 
it."    Cooley  on  Taxation,  p.  26. 

Yet  tlie  revenues  or  income  of  a  railroad  may  be  considei*ed  as  a 
factor  in  ascertaining  its  value,  though  it  cannot  be  accepted  as  a 
criterion. 

It  has  been  held  that  the  value  of  the  bonds  and  stocks  of  a  railiH>ad 
corporation  are  among  the  truest  criteria  of  the  value  of  the  road  itself. 

In  treating  of  **  the  fair  cash  value  "of  the  tangible  property  of  a 
railroad  corporation  that  was  assessed  under  a  statute  of  Illinois,  quite 
similar  to  our  own,  the  Supreme  Court  says:  "  It  may  be  assessed  for 
all  practical  purposes — and  it  is,  perhaps,  absolutely  true — that  every 
railroad  company  in  Illinois  has  a  bonded  indebtedness  secured  by  one 
or  moi*e  mortgages.  The  parties  who  deal  in  such  bonds  are  generally 
keen,  far-sighted  men,  and  most  cai*eful  in  their  investments.  Hence 
tlie  value  which  these  securities  hold  in  the  market  is  otie  of  the  truest 
rriteria,  as  far  as  it  goes,  of  the  value  of  the  road,  as  a  security  for  tlie 
payment  of  those  bonds.  ♦  »  «  *  ♦ 

**  It  is,  therefore,  obvious,  that,  when  you  have  ascertained  the  current 
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cash  valu^  of  the  whole  of  the  funded  debt ;  and  the  current  cash  ralne 
of  the  entire  number  of  shares,  you  have,  by  the  action  of  those  who, 
above  all  others,  can  best  estimate  it,  ascertained  the  true  value  of  the 
road,  all  its  pjoperty,  all  its  capital  stock  and  its  franchises."  92  U.  S. 
6<)4,  State  Railroad  Tjix  Cases. 

In  that  case  the  State  Board  of  Kcinalization  assessed  the  tangible 
property  of  an  insolvent  railroad  corporation  at  $2,500,000,  notwith- 
standing it  was,  at  tlie  time,  paying  but  little  beyond  its  running  ex- 
penses. The  court  say:  **  Concede  for  the  present  that  the  capital 
&^(tock  is  sunk,  and  of  no  value;  concede  that  the  funded  debt  of  the 
cxwnpany  has,  at  present,  no  value,  or  is  unsaleable — there  yet  remains 
w\iat  is  valued  as  worth  over  $2,000,000  of  real  and  personal  property, 
wh^ch,  like  all  other  property  of  individuals,  or  corporations,  onffhi  to 
pay  its  proportion  of  the  public  burdens."     P.  606. 

It  thus  appears  (bat  although  the  value  of  railroad  securities  in  mar- 
ket is  reckoned  among  the  truest  criteria  of  the  value  of  the  railroad,  it 
does  not  hold  good  when  the  corporation  becomes  insolvent  and  its 
shares  of  stock  are  below  par,  and  unsaleable.  This  illustration  shows 
the  variability  of  the  standard  of  value  of  this  class  of  property.  Neither 
the  cost  of  construction,  nor  its  capacity  for  yielding  returns  upon  the 
amount  of  investment,  is  a  fixed  criterion  of  valuation. 

Aft«r  having  carefully  re-examined  the  whole  field  of  enquiry  in  this 
important  matter,  we  can  but  reiterate  with  approval  the  language  em- 
ployed in  the  concurring  opinion,  in  Cott<m  Exchange  vs.  Board  of 
Assessors,  viz. : 

**  There  exists  in  fact  no  rigid  rule  for  the  valuation  of  property, 
which  is  aflected  by  a  multitude  of  circumstances  which  no  rule  can  fore- 
see, or  provide  for.  The  assessor  must  consider  all  these  circumstances 
and  elements  of  value,  and  nnist  exercise  a  prudent  discretion  in  reach- 
ing a  conclusion."     87  Ann.  423. 

II. 

We  are,  therefore,  of  the  opinion  that  the  district  judge  erred  in  fix- 
ing the  valuation  of  plaintiff's  property  on  the  basis  of  "  the  cost  of  con- 
struction, including  labor  and  material;"  and  in  giving  no  material 
weight,  or  consideration  to  the  evidence  adduced  in  regard  to  the  net 
revenues  and  earnings  of  the  road. 

We  are  likewise  of  the  opinion  that  he  was  in  error  in  treating  the 
railroad,  extending  from  Lafayette  to  New  Orleans,  as  one  x>iece  of  prop- 
erty, every  portion  of  which  is,  for  the  purpose  of  assessment,  merged  into 
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one  whole.  No  isolntrd,  or  pnrticiilar  portion  of  which  can  be  accurately 
valued. 

In  Railroad  C'onipany  vs.  Sh(»ritt'  we  «aid  :  **  Tlie  asttortsors  *  *  ha8 
nothing  to  do  witli  tli<>  valuation  put  upon  railroadH  in  other  parishes, 
nor  can  he  reguhite  his  valuation  by  an  average  of  the  several  valua- 
tions of  tlie  dirt'erent  parishes,  or  by  an  approxinuitiou  based  upon  the 
;;:encral  value  the  road,  as  an  entirety.     J^S  Ann.  7()1. 

This  can  be  done  only  by  a  State  board  of  ecjualization,  which  the 
Le<;islature  has  not  seen  proper  to  create.  1^0  .\nn.  ;>ft>,  State  ex  rel. 
Johnson  vs.  Tax  Collector. 

Vnder  our  peculiar  system,  that  portion  or  segment  of  a  railroad  situ- 
ated within  a  particular  parish  is,  tuioad  its  assessment,  segregated  from 
the  trunk,  and  valued  as  a  whole.  The  exact  provision  of  our  revenue 
law  on  the  subject  is  '*that  the  real  estate,  road-beds,  roads,  iron, 
tracks,  superstrnctures,  excavations  and  channels  of  railroads,  canals, 
etc.,  *  *  shall  be  assessed  ami  taxed  in  thr  parish  icliere  Iwated^  and 
all  other  property  *  *  belonging  to  said  railroads  shall  be  iissessed 
and  taxed  at  the  (hunicile,  or  principal  ottice  of  said  railroads.'^  Sec.  3<), 
Act   9H  of  IKSti;    Act   of   IS84.     Hence   the   incorrectness   of  the  rule 

adopted  bv  the  judge  a  quo, 

III. 

A  vast  amount  of  testimony  was  adduced  in  the  c<Mirt  below,  in  favor 
of  the  respective  contentions  of  the  parties.  The  plaintilf's  counsel 
seems  to  have  taken  especial  pains  to  show  the  want  of  evidence  before 
the  defendant  board,  to  justify  the  conclusion  they  came  to,  and  to  over- 
throw the  presumption  of  correctness  that  the  law  raises  in  belialf  of 
their  decision,  and  with  ]»artial  success.  While  it  may  be  true,  that  they 
did  not  look  into  the  iiiiniitia  as  critically  as  a  court  of  justice  would; 
and  did  not  possess  theniselv<»s  of  all  the  information  that  was  furnished 
the  district  judge— their  decision  is  entitleil  to  full  weight  and  due 
consideration. 

The  plaintiffs'  calculation,  based  on  the  cost  of  construction,  gives  as 
the  value  of  the  main  track,  per  mile,  §6150,  less  25  per  centum  tor  de- 
terioration net  i^'lHtW  50  i)er  mile;  and  §4125  per  mile  for  short  line, 
less  25  per  cent. — net  sMK)  75  i)er  mile.  The  defendant's  calculation* 
predicated  upon  net  revenues,  tested  by  the  cost  of  construction  is 
placed  at  878:^7  75  ]M*r  mile.  This,  his  counsel  arrives  at  by  taking  into 
consideration  the  value  of  nome  sidings,  and  sawmill  branches,  he  claims 
to  have  been  omitted  from  Mr.  Kruttschnitt's  calculations. 

On  the  theory  that  the  purchase*  of  Morgan  stock  evidenced  an  nppre- 
riot  ion  of  fifty  per  c<*nt.   he  placi's  the  value  of  the   road  per  mile  at 
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.tl1,(N)6  62.  Putting  it  upon  tlie  basis  of  Mr.  KruttscUuitt's  estimation, 
and  iulding  fifty  per  centum  thei*eto,  it  is  worth  $8264  per  mile.  He  ar- 
gues that  the  evidence  shows  that  the  road  has  been  kept  in  full  and 
complete  repair,  is  in  good  running  order,  and  is  full^'  equipped,  and 
making  money.  Of  this  there  can  be  no  reasonable  doubt.  The  state- 
ment is  made  by  Mr.  Hutchinson  in  his  evidence,  that  there  were  ex- 
pended in  1886  the  sum  of  $46,698  in  betterments ;  and  that  the  sum  of 
$258,418  was  withdrawn  from  the  earnings  of  the  road,  and  applied  to 
the  discharge  of  interest  on  a  debt  due  by  the  Houston  and  Texas  Cen- 
tral Railroad. 

Discarding  these  different  theories,  and  adopting  one  consonant  wiUi 
tlie  evidence  and  the  legal  principles  herein  announced,  we  are  of  tlie 
opinion  that  $6500  per  mile,  for  sixteen  miles  of  main  track,  outside  of 
the  cities  of  New  Iberia  and  Jeanerette,  is  a  just  estimate  of  the  {leinal 
cash  rahie  of  the  road ;  and  that  $5000  per  mile  for  the  nine  mUes  of 
branch  line  to  the  Avery  salt  works  is,  likewise  a  just  estimate  of  its 
cash  value.  There  io  perhaps  not  this  difference  in  the  cost  of  constrnc- 
tion  of  the  two,  yet,  taking  into  consideration,  as  we  have,  ail  the  ele- 
ments of  value,  there  is  this  difference  l>etween  them. 

The  one  mile  of  main  track,  within  the  city  of  New  Iberia,  and  the 
one  mile  within  the  city  of  Jeanerette  are  like  wine  fixed  at  $6500  each 
per  mile. 

While,  ]>osHib]y,  thei*e  uniy  be  some  inaccuracies  in  tlie  assessment,  in 
other  respects,  and  some  othei-s  in  the  judgment  appealed  from,  we  pre- 
fer to  maintain  that  of  the  l>oard  of  reviewers  as  herein  modified,  for 
the  reason  that  it  is  not  shown  by  the  evidence  to  have  been  otherwise 
erroneous,  and  this  burthen  was  on  the  plaintiff. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed  ;  and  it  is  now  ordered, 
adjudged  and  decreed,  that  the  assessment  of  the  sixteen  miles  of  main 
track  <mtside  of  the  cities  of  New  Iberia  and  Jeanerette,  be  and  is 
hereby  fixed  at  $65(X)  i)er  mile  ;  that,  that  of  the  nine  miles  of  branch 
traek  be  fixed  at  $5000  per  mile;  and  that,  that  of  the  one  mile  of  main 
track  within  each  of  the  cities  of  New  Iberia  and  Jeanerette  be  fixed 
at  $6500  per  mile. 

It  is  further  ordered,  adjudged  and  decreed  that,  in  all  other  respects, 
tlie  assessment,  as  revised  by  the  defendant  board  be,  and  is  hereby 
maintained;  and  that  the  cost  of  appeal  be  taxed  against  the  plaintiff 
and  appellee. 
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C,  J,  <fe  J,  8.  Boatner,  Attorneys  for  Plaintift*  and  Appellor. 


Stone  &  Murphiff  Attorneys  for  Defendant  and  Appellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

Brrmudez,  C.  J.  This  is  a  suit  for  the  recovery  of  $2579  71  for  ml- 
vances  made  in  different  ways  to  work  defendants^  plantation. 

The  defense  is,  that  part  of  the  advances  consists  in  the  payment  of 
plaintiffs  services,  and  part  in  nnauthori/^d  disbursements.  The  answer 
contains  charges  of  misrepresentations  by  plaintiff  to  defendant  in  con- 
sequence of  which  the  latter  claims  that  he  has  sustained  damages 
amounting  to  upwards  of  $6<KK). 

From  a  judgment  in  favor  of  plaintiff,  and  rejecting  the  reconven- 
tional  demand,  the  defendant  has  appealed. 

The  main  complaints  seem  to  be  that  the  plaintiff  was  allowed  $366  6() 
for  his  services  as  overseer  and  $789  11  for  advances  for  1887,  made 
without  any  authority.  The  advances  for  the  difference  for  1886  do  not 
appear  to  be  disputed. 

The  record  shows  that  in  June,  J  886,  the  plaintiff  sold  to  the  defend- 
ant the  plantation  in  question,  part  cash  and  part  on  time  and  that  by  a 
contemporaneous  understanding,  the  parties  agre3d  that  the  manage- 
ment of  the  plantation  would  be  entrusted  to  the  plaintiff,  imtil  the  end 
of  the  same  year  and  that  he  would  make  all  the  necessary  advances  to 
raise  the  crops,  and  that  the  proceeds  would  first  be  applied  to  the  re- 
imbursement of  those  advances  and  the  sui*plus,  if  any,  would  go 
t-owards  the  extinguishment  of  the  unpaid  portion  of  the  price  of  sale. 

It  appears  also,  that  early  in  1887  the  plaintiff  caused  executory  pro- 
cess to  issue,  under  which  the  plantAtion  passed  to  sheriff V  keeping  and 

*TljiA  cMf  waH  decided  in  Monroe,  in  .Jnne.  18HK. 


A  vendor,  (teixlng  the  plantation  Aeonring  his  claim,    haa  a  right  to  make  the  advanceH  noces-     fug    262 
May  for  the  working  of  the  plaee  while  in  the  Sheriffii'  cnntody,  and  to  overAeer  it  with 
the  Sheriffa'  ronaent.    In  Imth  caaeci,  he  im  entitle*)  to  recover  the  amount  of  the  Rdvanoes      |]2i 
shown  t«>  have  heen  made  and  to  receive  payment  for  his  servicea. 

An  a4'eonnt  annexed  to  a  petition  "/or  r<:/>»*^n<^,"  stands  as  an  amplification  of  tlie  ]>etition 
andjustiflea  the  admission  of  prorif  in  snpport  of  the  iUmM  flgnrini;  np^m  it. 

APPEAL  from  the  Eighth  Judicial  District  Court  for  the  Parish  o^. 
Madison.    Deloney,  J. 
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tliat  while  it  was  in  the  custotl.v  of  tlie  hiw,  the  plain tift",  aotinj(  under 
advice  of  counsel  made  the  advances  required  for  its  management  and 
to  prevent  the  property  from  going  to  ruin  and  loss. 

There  is  nothing  to  show  that  the  defendant,  in  any  mode,  protested 
against  or  opposed  such  administration  of  his  proi)erty. 

The  sheriff'  had  a  right,  nay,  was  hound  to  nuinage  and  administ<»r 
the  property,  if  it  required  it  and  if  he  could  provide  for  the  money  to 
do  so.  He  certainly  was  under  the  obligation  of  performing  that  duty, 
where  the  plaintiff  himself  was  willing  to  make  the  advan<*es  and  the 
plaintiff  having  done  so,  is  sui-ely  entitled  Uy  recover  them  back  with 
the  privilege  allowed  by  law  in  such  cases. 

To  make  such  advances,  the  plaintiff  did  not  require  defendantV  au- 
thority. He  derived  the  right  from  the  law,  for  the  preservation  of  the 
property  by  which  his  rights  were  secured  and,  at  the  same  time,  for 
the  protection  of  those  of  the  defendant,  as  owner,  having  an  interest 
in  a  jiroper  keeping  of  his  estates. 

The  advances  made  as  well  during  Ir-SH,  as  1S87,  are  well  established 
by  the  testimony  a<lduced  on  the  trial,  which  also  proves  the  s<»rvices  t>f 
the  plaintiff  as  overseer  during  1887. 

The  objection  to  the  payment  of  those  services  seems  to  be  that  the 
evidence  was  admitted  without  an  averment  in  the  petition  to  justify  it. 
This  objection  is  met  by  the  simple  statement  that  the  bill  or  account  in 
which  they  are  set  forth,  is  annexed  to  the  petition  for  reference,  in  am- 
plification of  the  amount  claimed  by  the  plaintiff. 

The  record  shows  that  numerous  objections,  made  to  the  admission  of 
some  oral  testimony,  were  overruled.  They  are  not  urged  on  appeal 
and  even  then,  they  could  not  be  sustained  for  the  reason  that  they 
went  to  the  effect  and  not  to  the  admissibility  of  the  proof  offered  to  be 
nuide. 

The  plea  in  reconvention  is  for  damages  alleged  to  have  resulted  from 
misrepresentations  of  plaintiff'  to  the  defendant,  touching  the  quantity 
of  cane  on  the  land  at  the  time  of  sale. 

On  the  trial,  the  defendant  has  adduced  no  proof  in  support  of  those 
charges ;  he  has  not  even  oft'ered  his  own  testinuiny. 

While  the  plaintiff'  was  on  the  stand,  some  eff'ort  was  made  to  estab- 
lish by  him  those  misrepresentations  and  certain  alleged  promises,  but 
without  success.  The  plaintiff'  on  the  contrary  proves  that  he  showed 
the  place  to  the  defendant,  lK*fore  the  sale,  and  merely  stated  to  him — 
what  had  been  told  him,  leaving  the  defendant  to  verify  and  judge  for 
himself,  before  accex)ting. 

This  view  of  the  nuitter  renders  unnecessary  any  opinion  on  the  bill 
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of  exception  reserved  by  the  defendant  to  the  refusal  of  the  District 
Judge  to  allow  the  witness  to  answer  a  question  touching  a  promise  to 
rew*rve  twenty  acres  for  planting  in  18S7;  the  fact  being  that,  subse- 
quently, in  tlie  course  of  his  examination  the  phiintiif  denied  the  prom- 
ise, and  was  not  contradict-ed. 

A  letter  of  tlie  defendant,  to  which  is  attached  a  P.  S.,  shows  that  he 
did  not  dispute  the  advances  for  1886,  nay  approved  them  and  that, 
while  lie  admits  he  had  no  right  to  expect  advances  for  the  following 
year,  he,  to  some  extent,  induced  the  plaintiff  to  make  them. 

There  is  a  demand  for  damages  for  a  frivolous  appeal,  but  we  do  not 
think  that,  under  the  circumstances  of  tliis  case,  it  ought  to  be  allowed. 

Judgment  affirmed. 
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ACTIONS. 

A  Buit  brought  by  one  in  hia  iiidividual  name,  but  in  reality  for  the 
benefit  of  non-residentA,  aft  owners  of  the  claim  sued  on,  must  be 
viewed  as  instituted  by  tlie  constituents  tliemselves,  who  must  be 
considered  as  tlie  real  plaintiffs  in  court. 

The  authority  of  the  constituents  to  bring  the  suit  implies  tlie  power  U\ 
stand  in  judgment  to  resist  any  defense  or  chiim  wliich  the  de- 
fendant may  set  up,  either  against  the  original  denumd,  or  on  any 
other  ground,  however  disconnected  from  the  principal  demand. 

In  such  a  case  the  defendant  lias  a  riglit  to  reconvene  and  his  demand 
must  be  noticed  by  the  original  plain titfs  witliout  the  necessity  of  a 
citation  to  them. 

Tlie  court  before  which  tlie  action  w^as  instituted  hnd  jurisdiction  over 
the  reconvostional  demand,  tlie  more  so,  when  it  hns  been  put  at 
issue  by  the  defendants  therein,  by  plea  and  proof. 

8mith  V8,  Atlas  Steam  Cordage  Oompant/,  p.  1. 

The  character  of  an  action  must  be  determined  from  the  nature  of  the 
relief  prayed  for.  A  prayer  for  the  nullity  of  a  mortgage,  in  so  far 
as  relates  to  Uie  complaining  creditor's  rights,  characterizes  the  suit 
as  a  revocatory  action.  Atthbey  vs.  Ashhey,  p.  102. 

The  action  of  the  syndic  of  an  ins4)lvent  estate,  for  the  purpose  of  sub- 
jecting to  the  dehors'  debts,  immovable  property  purchased  in  the 
name  of  his  wife,  because  it  is  in  reality'  community  property,  is  not 
a  revocatory  action,  as  it  seeks  not  to  annul  any  act  or  contract  of 
the  44>btor.  It  presents  simply  a  question  of  ownership,  which  is  not 
to  be  ^sted  under  the  rules  applicable  to  the  revocatory  action. 
Gogreve  et  ah,  i*tt,  Dekon  and  Hushand,  p,  244. 

Under  tht  law  of  this  State  an  action  to  determine  a  dispute^  title  to  a 
publip  office  can  only  be  brought  in  the  manner  prescribt^d  by  the 
stattf^,  viz. :  In  the  name  of  the  State,  by  the  Attorney  General,  or 
a  district  attorney,  on  his  own  information,  or  on  the  infiirmation  of 
anotj^er  who  may  be  then  joined  as  plaintiff. 

Guillotte  V8,  Poincy,  p.  333. 

As  against  a  trespasser  the  plaintift*  in  a  petitory  action  is  not  bound  to 
shoir  title  perfect  against  the  world.  He  can  not  take  advantage  of 
any  defects  in  the  muniments  of  title  exhibited  by  plaintiff.  An 
appurently  go<Ml  title  is  sufficient  against  him. 

StiUe  r«.  Shullp,  81 G. 
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Tlie  silence  uf  a  principal  iiiter  knowledge  of  an  unauthorized  or  illegal 

act  of  hig  agent,  is  equivalent  in  law  to  an  ac<iuie8cenee  in,  and  rati- 

lication  of,  the  act  or  cond«ict  of  the  agent. 

Baymond  et  als.  r«.  Palmer  et  als.,  p.  425. 
APPEAL. 

An  appeal  taken  from  a  judgment  rendered  in  a  proceeding,  apparently 
criminal,  will  not  be  dismissed  for  want  of  a  citation  to  the  plain- 
tiff, who  cannot  be  permitt^ed  to  change  the  character  of  the  pro- 
ceeding and  claim  that  it  is  civil  in  its  nature,  to  oust  the  defend- 
ant from  an  appeal  taken  by  him,  as  though  the  proceeding  was 
a  criminal  prosecution,  in  which  no  citation  is  required. 

State  vs.  Miller  J  p.  53. 

A  judgment  dissolving  an  attachment  is  an  interlocutory  decree  wliich, 
to  be  effectually  appealed  from,  need  not  be  signed  by  the  judge. 

The  law  requires  the  signature  only  of  final  or  definitive  judgment8, 
which  pass  upon  the  merits  of  a  controversy  and  which  may  consti- 
tute res  adjvdicata. 

The  taking  of  steps  in  the  course  of  proceedings,  conducive  to  a  tinal 
judgment  on  the  merits,  after  the  dissolution  of  a  conservatory 
writ,  cannot  be  set  up  as  an  acquiescence  in  the  dissolving  decree. 

Wiekman  ik  Pendleton  vs.  NaXUjj^p.  284. 

Although  averment>8  in  the  petition  and  prayer  show  that  the  matter  in 
dispute  is  within  the  appellate  jurisdiction  of  this  court,  the  appeal 
will  be  dismissed  proprio  motUy  when  it  appears,  from  the  record, 
that  the  matter  in  dispute  is  really  below  tlie  lower  limit  of 
such  jurisdiction  and  the  claim  is  considered  as  not  serious  and  ficti- 
tious. Phickney  et  als,  V8,  Wolf,  administratorf  et  ab.,  p.  30t). 

In  a  revocatory  action,  the  amount  of  the  debt,  and  not  the  value  of  the 
property  conveyed  by  the  sale  sought  to  be  revoked,  is  the  tent 
of  jurisdiction. 

Where  the  same  judgment  passes  on  an  appealable  principal  demand, 
and  an  appealable  reconventional  demand,  the  latter  alone  can  he 
reviewed  on  appeal.  Livingston  r«.  Hardie  Bros,,  p.  311. 

The  Supreme  Court  has  jurisdiction  of  an  appeal  in  emancipation  pro- 
ceedings which  show  tliat  the  estate  of  the  minor  amounts  to 
$50,000,  and  in  which  it  appears  by  affidavit  that  the  interest  of  the 
minor  in  the  result  exceeds  $2000. 

Emancipation  of  Poehelu,  p,  331. 

When  the  appellant  prays  the  court  to  decide  the  case  befora  it  and  nc»t 
to  remand  it,  this  will   be  treated  as  a  waiver  of  exceptions  to 
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nilings  in  the  court  below ,  the  elteet  of  simtaiiiiug  which  would 
necessitate  a  remanding.  Schlater  vs,  Wilbert  d'  Song,  p,  4<)6. 

Wliatever  may  be  the  authority  of  an  appellate  court  to  investigate  and 
abjudicate  upon  intricate  matters  of  fact,  not  considered  and  passed 
upon  by  the  court  of  first  instance,  it  will  not,  as  a  duty,  undertake 
an  onerous  examination  of  the  same,  in  all  cases,  but  will,  in  its 
discretion,  remand  the  controversy  for  furtlier  proceedings. 

Executors  vs,  Schenrk  et  als,,  p,  456. 
The  Supreme  Court   has  appellate  jurisdiction   of  a  ease  in  which 
the  constitutionality  of  an  impost  is  in  contestation,  iiTespective  of 
the  amount  involved.  Stute  vs.  Coal  Compuny,  p.  465. 

If,  in  a  prosecution  under  a  city  ordinance,  in  a  recorder's  court,  in  the 
City  of  New  Orleans,  there  is  a  hon4i  Me  and  timely  contestation 
in  regard  to  its  legality  and  constitutionality,  antecedent  to  trial  had 
or  judgment  pronounced  thereon,  the  condemned  defendant  is 
entitled  to  an  appeal,  and,  upon  his  distinct  and  emphatic  refusal 
thereof,  mandamus  will  lie  against  him  to  compel  its  allowance. 
State  ex  rel,  Stinson  vs.  Recorder,  p\  52(5. 
While  it  is  true,  as  a  general  proposition,  that  no  alteration  can  be  made 
in  a  judgment  by  an  appellate  court,  as  between  appellees,  yet  a  co- 
defendant,  as  an  appellant,  may  have  it  amended  or  reversed,  in  so 
farasit  affects  his  interest,  and  leave  it  in  statu  quo,  in  other  respects. 

Jaffray  &  Co,  rs.  Moss  dr  Co,,  p.  548. 
In  a  contest  involving  the  correctness  of  an  account  of  tutorahip  the 
test  of  appellate  jurisdiction  is  in  the  amount  of  the  fund  to  be  dis- 
tributed, and  not  in  the  amount  of  the  matter  in  dispute. 

Tutorship  of  Jones,  p,  620. 
On  motion  to  dismiss  an  appeal  on  grounds  of  abandonment  of  former 
appeal  and  acquiescence  in  and  voluntary  execution  of  judgment, 
this  court  will  not  determine  the  question  on  ex  parte  affidavits  filed 
first  in  this  court  in  absence  of  admission  of  their  truth  by  the  appel- 
lant, bat  will  remand  to  the  lower  court  in  order  that  evidence  may 
be  there  taken  contradictorily  on  the  question  and  a  record  thereof 
returned  to  this  court  for  its  final  action  thereon. 

Ware  vs.  Morris,  p.  647. 
Wliere  neither  the  principal  nor  the  reconventional  demand  involves  an 
amount  in  dispute  exceeding  two  thousand  dollars,  neither  is  appeal- 
able t4>  this  court.      The  amounts   involved    in    both  cannot   lie 
cumulatetl  to  establish  jurisdiction. 

Prejeau  et  a  Is.  vs.  Lecompte  et  als.,  p.  747. 
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In  case  a  sum  is  paid  during  the  pending  of  a  suit,  and  prior  to  judg- 
ment, whereby  the  amount  of  plaintiff's  claim  is  reduced  to  a  sum 
less  than  $2000,  this  court  has  no  jurisdiction  raiione  materifF,  and 
the  appeal  will  be  dismissed  ex  propria  motu. 

(htidry  et  als.  rs.  Garland  et  als,,  p,  756. 

An  appeal  from  the  judgment  rendered  on  the  merits  of  the  claim  as 
allowed  to  stand  in  court,  does  not  bring  up  for  review  the  previous 
judgment  dismissing  other  parts  of  tlie  demand. 

City  of  Nefc  Orleans  vs,  Eadroad  Company,  p.  904. 

The  Court  of  Appeals  cannot  dismiss  an  appeal  in  a  case  in  wjiieh  the 
amount  involved  ranges  between  $100  and  $500,  because  it  finds  the 
demand  inflated.  It  can  determine  only  questions  of  law  in  such  a 
case.  iStote  ex  rel.  Cazentre  rs.  Judge,  p.  955. 

A  motion  to  dismiss  an  appeal  for  want  of  jurisdiction  may  be  filed  at 
any  time.  The  court  will  notice  such  defect  whenever  and  however 
it  is  brought  to  it.s  notice,  and  even  'ex  proprio  motu. 

When  the  claim  of  jurisdiction  is  based  on  a  demand  for  damages  mani- 
festly fictitious  and  merely  to  entrap  the  jurisdiction  of  this  court, 
the  appeal  will  be  dismissed.  City  vs,  Seaho^p,  1141. 

ASPHALT  PAVING  OF  ST.  CHARLES  AVENUE. 

If  council  entertain  the  opinion  that  the  provisions  of  two  diffei-ent 
statutes  are  not  inconsistent,  they  may  urge  them  alternatively  in 
their  pleadings,  as  the  parties  appear  to  have  done  in  their  proeeed- 
ceedings ;  and  their  right  so  to  do  cannot  be  tested  by  a  dilatory 
exception. 

Section  I  of  Act  73  of  1876,  is,  by  implication,  repealed  by  Section  32  of 
Act  20  of  1882,  but  the  remainder  of  said  act  is  in  fiill  force  and 
operation. 

Pmctically,  there  can  be  no  effective  competition  at  public  auction,  for 
the  award  of  a  contract  for  street  paving,  if  the  specifications  of 
the  City  Surveyor  call  for  a  patented  pavement. 

The  provisions  of  Article  209  of  the  Constitution  have  excltimre  refer- 
ence to  ad  vcdorem  taxation,  for  the  sole  purpose  of  revenue,  and  do 
not  apply  to  special  assessments  for  street  improvement.  Hence 
the  forced  contribution  sought  of  the  defendant  is  neither  illegal 
nor  unconstitutional. 

A  vote  of  the  property  taxpayers  is  unnecessary  to  autliorize  a  street 
improvement  in  the  City  of  New  Orleans ;  it  is  matter  within  legis- 
lative discretion,  under  tlie  provisions  of  Article  46  of  the  Constitu- 
tion. 
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Section  8  of  Act  73  of  1876  makes  the  certiflcHtes  of  designated  city 
officials  prima  facie  proof  of  the  contractor's  compliance  with  the 
contract,  and  of  his  dne  performance  with  its  obligations ;  and  such 
contract,  when  evidenced  by  a  notarial  act,  as  prima  facit  proof  of 
the  due  observance  of  antecedent  foims  nnd  roqnireni en ts  of  law; 
hence,  the  mnts  prolxindi  is  cast  upon  the  resisting  front  proprietor 
to  disprove  the  same. 

The  majority  of  owners,  within  the  meaning  of  Section^  32,  88  and  34 
of  Act  20  of  1882,  are  construed,  by  Section  35  of  that  statute,  '*  to 
be  the  owner  or  owners  of  a  minority  of  running  feet  of  property 
fronting  on  the  sti'eet,  or  portion  of  the  street  to  he  paved ;''  and 
this  interpretation  applies  with  equal  force  to  the  petitioning  prop- 
erty owners  as  to  opposing  memoralists. 

The  statute  provides  that  a  ntreet  shall  be  a  unity  for  the  purposes  of  all 
computations. 

The  law  fixes  the  pi-oportionate  share  or  the  cost  of  paving,  to  be  borne 
by  the  abutting  pro])erty  ownera  and  the  city,  respectively,  in  case 
the  work  is  done  upon  a  neutral  ground  street,  and  there  was  no 
necessity  of  a  provision  to  that  effect  being  incorpopited  in  the 
specifications,  or  the  contract;  and  same  are  not  invalid  for  want 
of  it. 

The  right  of  the  city  to  stipulate,  in  a  paving  contract,  for  the  payment 
of  eight  per  cent  per  annum  interest,  by  a  defaulting  front  proprietor, 
on  the  ainount  due  by  him  or  his  proportionate  share  of  the  cost  of 
construction,  is  implied  from  her  power  to  ac^ndicate  the  work  and 
to  make  a  contract  therefor.  The  stipulation  of  any  rate  of  interest 
not  exceeding  eight  per  cent  is  an  incident  of  the  property  owner's 
obligation,  and  is  binding  as  any  part  tliereof. 

In  case  the  contractor  tor  street  paving  relies,  for  his  remedietty  in  the  en- 
forcement ot  his  contract  and  for  the  ascertainment  of  the  propor- 
tionate share  of  the  cost  of  the  work  due  by  the  abutting  proprie- 
tors, on  one  statute,  and  upon  another,  as  to  all  matters  of  form, 
only,  it  is  expedient  and  proper  that  the  latter,  alone,  should  have 
been  mentioned  in  the  proceedings.     Vide  paragraph  1,  supra. 

Paving  Company  r#.  Gogreve,p,  251. 
ASSESSMENT. 

In  the  rssessment  of  the  shares  of  a  bank,  whose  capital  is  represented 
by  stock,  it  is  immaterial  whether  the  capital  was  or  was  not 
invested  in  United  States  bonds  and  State  bonds,  although,  as  a 
rule,  the  same  be,  themselves,  exempt  from  taxation. 

The  worrls,  **all  exempt  property,''  found  in  Section  27  of  Act  97  of  1886, 
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relating  to  deductions  from  the  amount  of  taxes  assessed  to  such 
shares,  do  not  apply  to  United  States  bonds,  or  to  State  bonds, 
in  wliicli  tlie  capital  of  a  bank,  State  or  National,  represented 
by  shares,  has  been  invested. 

Bank  of  Shreveport  vs.  Board  of  Assessors j  p.  181. 

An  erroneous  assessment  does  not  make  the  tax  illegal  or  unconsti- 
tutional. It  may  be  legal  and  constitutional  although  erroneously 
assessed  in  the  name  of  one  who  is  not  the  real  owner. 

In  such  case  the  Supreme  Court  has  jurisdiction  only  when  the  amount 
involved  exceeds  $2000,  the  lower  limit  of  its  appellate  jurisdiction. 
State  ex  rel.  Badger  ?'«.  Recorder  et  als,,  p.  53S, 

Compliance  \\itli  Section  27  of  Act  98  of  1886,  providing  for  the  appear- 
ance by  complaining  taxpayers,  asking  a  reduction  of  assessment, 
before  the  assessors,  as  a  Board  of  Reviewers,  is  a  condition  prece- 
dent, which  must  be  fulfilled,  before  the  taxpayer  can  assert  his 
right  before  the  courts,  for  relief. 

A  return  niiule  by  the  taxpayer  previous  to  the  first  of  March,  to  the 
ansessovy  under  Section  17  of  the  same  act,  does  not  answer  the  pur- 
poses of  the  appearance  whicli  must  be  made  after  that  date  before 
the  assessors  sitting  and  acting  as  a  Board  of  Reviewers. 

The  appearance  and  opposition  are  matters  of  averment  and  proof. 
Where  the  latter  fails  the  courts  are  powerless  to  afford  relief. 

In  requiring  this  appearance,  the  General  Assembly  has  not  unduly  en- 
larged the  provisions  of  Article  203  of  the  Constitution,  which  recog- 
nizes in  taxpayers  the  right  of  testing  the  correctness  of  their 
assessments  before  the  courts  of  justice.  The  Legislature  merely 
followed  an  ancient  method  or  form  auxilliary  to  the  exercise 
of  such  right,  leaving  the  constitutional  provision  in  a  state  of  per- 
fect integrity.     Brewing  Company  vs.  Board  of  Asessessors,  p,  565. 

The  amount  of  property,  as  to  description  and  valuation,  cannot  be  at- 
tacked in  any  other  mode,  or  within  any  other  time  than  those  prc- 
.  scribed  by  the  statute. 

River  and  Vmst  Line  vs.  Tax  Collector,  p.  1046. 
Evidence  of  the  value  of  the  shares  when  the  shares  have  been  with- 
drawn from  market,  may  be  ascertained  from  other  sources;  and 
when  they  have  been  exchanged  for  other  securities,  the  value  fixed 
upon  them  in  the  exchange  is  a  proper  basis  for  the  assessment. 

Oil  Company  vs.  Assessors,  p.  1137. 
The  actual  cash  value  of  property  is  the  constitutional  basis  of  it«  taxa- 
tion. 
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The  actual  cash  vahie  of  real  or  personal  property  is  the  price  it  would 

sell  for  cash,  in  the  ordinary  course   of  business,  free    fi*om    all 

incumbrances,  otherwise  than  at  forced  sale. 
Neither  the  price  of  investment  in,  nor  the  net  revenue,  nor  profit 

earned  by  a  railroad  is  a  fixed  criterion  of  value  in  assessment 

matters. 
The  market  value  of  the  stocks  or  bonds,  is  one  of  the  truest  criteria  of 

the  value  of  a  road ;  yet  it  does  not  hold  when   the  corporation 

becomes  insolvent. 
There  exists   no  rigid   rule   for  the   valuation  of  property,  which  is 

affected  by  a  multitude  of  circumstances  which  no  rule  can  foresee, 

or  provide  for.    The  assessor  must  consider  all  these  circumstances, 

and  elements   of  value,  and  must  exercise  a  prudent   discretion 

in  reaching  a  conclusion. 
This  maxim  applies  with  equal  force  to  the  Board  of  Reviewers. 

Railroad  and  Steamship  Company  r8.  Board  of  Beviewers,  p.  1156. 

ATTACHMENT. 

Under  the  jurisprudence  of  this  court  interpreting  our  Code  of  Practice, 
the  /lonr  of  the  day  at  which  an  attachment  is  levied,  is  taken,  as 
determining  the  priority  in  court  of  the  privilege  conferred  thereby, 
in  respect  to  others  levied  upon  the  same  day. 

Gomilla  &  Co,  vs,  MHUken,  p.  116. 

The  writ  of  attachment  is  a  harsh  remedy,  and  it  will  not  be  sustained 
unless  the  rules  of  law  which  authorize  it  have  been  strictly  com- 
plied with. 

The  remedy  by  attachment  does  not  embrace  cases  of  prospective  con- 
ditional and  contingent  liability }  it  must  be  confined  to  cases  where, 
in  addition  to  the  other  requisite  circumstances,  there  is  an  existing 
debt,  although  the  period  of  its  payment  has  not  arrived.  There- 
fore an  attachment  will  not  be  maintained  against  the  property  of 
the  drawer  of  a  bill  of  exchange,  before  its  maturity,  although  the 
acceptor  has  been  attached  and  has  become  insolvent  before  the 
'  attachment,  for  until  maturity  the  drawer  is  not  the  unconditional 
debtor  of  the  holder. 

The  acceptance  of  the  drawee  is  prima  facie  proof  that  the  drawer  had 
the  right  to  draw. 

An  attachment  must  stand  or  fall,  according  to  the  state  of  facts  existing 
at  the  date  of  its  issuing,  and  cannot  be  cured  by  a  subsequent 
event. 

The  state  of  facts  must  be  tested  by  the  ]>1eadings  as  made  at  the  date 
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of  the  attacliTnent,  when  the  motiou  is  to  diMolve  ou  the  face  of  the 
papers. 

Defective  pleadings  cannot  be  cured  by  anienduiejit«,  after  issue  joined, 
whi(;h  contain  substantial  avermeuta  not  set  forth  in  original 
pleadings.  National  Bank  V9,  Mo98  d'  Co,  et  aL,p,  227. 

An  agreement,  after  seizure  of  property  attached,  tliat  the  sheriff  shall 
sell  summarily  and  retain  the  proceeds  until  final  judgment,  debar 
the  defendant  from  insisting  on  a  dissolution  of  the  writ. 

Wicknian  dr  P$ndUt4)n  iv.  Xaltif,  p.  284. 

Where  an  affidavit  in  an  attachmeut  was  made  before  a  Commiseiouer 
for  the  State  of  Louisiana,  it  is  suiAciant.  He  is  authorized  to  ad- 
minister oaths  in  verification  of  any  writing  t<i  be  used  in  the  coiirt« 
of  this  State. 

Where  the  petition  is  sworn  to,  and  the  allegations  in  the  petition 
authorize  the  attachment,  it  is  snificient. 

Irvhifj  VH,  Edringion,  p.  671. 

The  voluntary  abandonment  of  an  attachmeut  renders  the  attaching 
creditpr  and  surety  respousibte  for  damages  for  the  wrongful  suing 
out  of  the  suit.  But  only  such  damages  can  be  recovered  as  have 
been  actually  sustained  wl|«n  the  attaching  creditor  actod  without 
malice  and  upon  probable  cause  based  upon  i^easonable  groands. 

Tlie  intent  to  defraud  can  only  be  shown  by  the  acts  of  the  debtor  upon 
which  the  creditor  must  base  his  belief.  The  creditor  may  be  mis- 
taken iu  his  belief,  but  if  the  acts  of  the  debtor  are  such  as  to  justify 
that  belief,  the  debtor,  and  not  the  creditor,  is  in  d^ault. 

Any  otlier  construction  of  the  law  w^ould  open  the  door  for  tlM^writ  of 
attachment  to  be  used  as  a  means  of  profitable  speculation  and  the 
extinguishment  of  a  debt  in  damages. 

Sfeinhardt  C8  Letnattj  p.  835. 

ATTORNEYS-AT-LAW. 

A  contract  for  the  services  of  members  of  the  legal  profession  is  not  a 
hiring  of  labor,  but  a  mandate. 

(Jurleif  r».  The  CiUf  of  New  Orleans j  p.  75. 

Nature,  origin  and  scope  of  the  summary  i-emedy  by  rule  which  courts 
may  exercise  against  attorney s-at-law,  as  officers  of  court,  con- 
sidered. 

The  right  of  an  attorney,  to  ret^iin,  out  of  moneys  collected  for  a  client, 
tlie  fees  due  for  professional  services,  is  governed,  as  between  the 
attorney  and  client,  by  the  law  of  mandate,  rather  than  according 
to  the  rules  governing  privileges  and  compensation. 
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What  ifi  known  in  the  English  Equity  System  as  the  solicitor's  retaining 
lien,  attaches  to  all  papers,  money  or  chatties  of  the  client  received 
in  the  course  of  professional  employment,  and  authorizes  their  re- 
tention for  payment  of  all  fees  and  charges  due  for  professional 
services. 

Arts.  8022  and  3()23  Rev.  C.  C.,  considered  and  held  to  give  the  right  to 
the  mandatory  to  retain  out  of  the  property  of  the  principal  in  his 
hands,  the  costs,  expenses  and  commissions  or  fees  due  under  the 
mandate,  although  tlie  latter  be  not  liquidated. 

The  services  in  question  here  having  all  been  rendered  under  a  single 
mandate  and  in  matters  closely  connected  with  each  other,  the  right 
to  retain  the  amount  of  the  value  of  all,  is  clear. 
Butchers^  Unwn  vh.  Crescent  (Hty  Slaughterhouse  Comimmi^p.  355. 

The  action  of  an  attorney  for  his  professional  fees  and  emoluments  is 
barred  by  the  prescription  of  three  years,  whether  the  services  for 
which  they  are  claimed  be  rendered  under  a  contract  or  under  a 
quasi  contract. 

The  authority  of  an  attorney  to  represent  his  client  is  always  presumed, 
and  where  there  is  no  denial  of  such  authority  the  services  stand  as 
rendered  under  an  implied  contract  on  the  part  of  the  client  to  pay 
their  value.  Taylor,  ejrecutor,  rs.  City  of  Neic  Orleans,  p.  891. 

BILLS  AND  NOTES. 

The  law  creates  a  presumption  that  a  promissory  note  has  an  adequate 
consideration;  but  when  there  is  a  plea  of  want  of  consideration 
supported  by  the  evidence  throwing  serious  doubt  upon  it,  the  pre- 
sumption may  be  rebutted  and  the  payee  may  be  required  to  prove 
consideration. 

Evidence  considered  and  conclusion  of  district  judge  sustained. 

Mossop  vs.  His  Creditors,  p.  296. 

A  promissory  note  secured  by  an  act  of  mortgage,  executed  and  issued 
only  for  use  as  collateral  security  for  a  presently  existing  debt,  pay- 
able at  a  future  date,  to  the  maker's  own  order,  and  by  him  en- 
dorsed, passes,  before  maturity,  free  of  all  eciuities  and  offsetts  in 
the  maker's  favor. 

In  case  the  indebtedness  of  the  maker,  which  said  collateral  was  in- 
tended to  secure,  has  been  paid,  and  the  collateral  returned  to  the 
maker,  he  may  again  reissue  same  to  any  other  creditor  of  his, 
either  before  or  after  maturity,  and  under  like  condition  as  he  might 
transfer  or  pledge  a  not**  primarily  executed  for  value. 

fjevy  vs.  Ford  et  als,  p,  873. 
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A  bond  furiiiBlied  by  a  surviving  partner  is  a  leyal  bond,  required  under 
a  provision  of  law. 

Suit  ina5^  be  instititted  against  the  sureties  on  the  bond  of  such  part- 
ner, appointed  to  liquidate  the  affairs  of  the  concern,  witfiout  pre- 
viously taking  steps  to  enforce  payment  by  the  principal.  Such 
condition  precedent  is  not  exacted  in  such  case. 

Sureties  on  a  legal  bond  are  responsible  only  for  the  assets  which  came 
to  the  possession  of  the  principal  in  his  official  capacity,  or  for  the 
value  of  the  same,  after  proper  deductions. 

The  terms  and  conditions  of  a  law,  in  furtherance  of  which  a  bond 
is  taken,  must  be  read  into  the  bond. 

A  bond  furnished  by  a  liquidator  to  the  judge  of  the  court  in  which  the 
succession  of  a  deceased  partner  is  opened,  must  be  read  as  given 
in  favor  of  the  succession  representative,  who  has  a  right  of  action 
upon  it,  in  case  of  breach,  against  the  surety  therein. 

Sureties  cannot  escape  responsibility  when  the  bond  signed  by  them  has 
served  to  obtain  possession  of  propert^^,  not  subsequently,  on  due 
demand,  properly  accounted  for.  Signing  such  bond  is  not  an  idle 
or  vain  formality. 

A  judgment  against  a  principal  on  a  legal  bond,  ispmna  facie  evidence 
against  the  surety  therein,  to  show  breach  of  contract  and  liability; 
but  adverse  proof  is  admissible. 

Executors  vs,  Schenck  et  als,,  p.  456. 

A  testamentary  executor  named  in  the  will  is  not  required  to  give  bond, 
except  on  the  demand  of  creditors  or  claimants,  as  provided  by  C. 
C.  1677. 

A  bond  filed  by  such  executor  in  absence  of  any  law  or  oixler  of  court 
requiring  it  or  of  any  demand  to  that  effect  by  creditors  or  claim- 
ants, is  a  purely  voluntary  bond  conferring  no  rights  and  creating 
no  obligations,  except  such  as  are  clearly-  expressed  by  the  tenor 
and  terms  thereof. 

Such  an  instrument  filed  without  filling  any  of  the  blanks  in  a  printed 
form  of  bond,  expressing  no  date  and  no  amount,  naming  no  prin- 
ciple obligor  and  defining  no  principal  obligation,  and  specifying  no 
condition  upon  which  the  obligations  of  the  sureties  arise,  im- 
ports no  legal  significance  and  is  an  absolute  nullity. 

A  judgment  of  the  court  rendered  long  after  its  filing,  in  a  proceeding 
to  which  a  person  signing  the  bond  was  not  a  party,  declaring 
the  l>ond  to  l>e  good  and  valid  and  ordering  blanks  therein  to 
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be  filled y  is  not  biudiug  on  such  party  and  is,  as  to  him,  inoperative 
and  void. 
His    suit  to  have  tlie  bond    declared    a    nullity   and    the   judgment 
declared  void  and  inoperative  as  to  liim,  is  not  barred  by  the  pre- 
scription of  one  year.  Chretien  vs.  Executor  et  als,,  p,  728. 

CERTIORARI. 

Certiorari  does  not  lie  to  revise  the  correctness  of  a  judgment  on  the 
merits  of  a  case. 

Its  functions  are  restricted  to  ascertaining  the  validity  of  proceedings  on 
the  face  of  the  papers. 

In  the  absence  of  any  fatal  irregularity  in  the  same,  however  intrinsic- 
ally erroneous  the  judgment  or  act  complained  of  may  be,  this 
Court  is  powerless  to  interfere. 

The  remedy  cannot  be  invoked  so  as  to  operate  as  an  appeal,  otherwise 
every  unappealable  case,  would  be  brought  up  for  review  under  it, 
to  the  Supreme  Court  from  which  relief  is  asked. 

A  party  whose  proceedings  is  not  passed  upon  by  judgment  which  does 
not  constitute  res  judicata^  may  resort  in  the  vindication  of  his 
averred  rights  to  any  proceeding  allowed  him  by  law. 

The  State  ex  ret.  Block  vh,  Perrault,  Judy€,p.  171>. 

Tlie  writ  of  certiorari  arraigns  the  regularity  of  the  proceedings  of  an 
interior  court.  In  this  case,  the  proceedings  have  been  strictly  reg- 
ular. Tlie  only  one  assailed  on  this  ground  is  the  granting  of  a 
mandiitory  order  to  enforce  a  prior  injunction,  in  vacation  and  at 
chambers;  but  this  is  expressly  authorized  by  Revised  Statutes, 
Sec.  174(>.  State  ex  rel.  Syndic  vs.  Judge,  p,  557 

CITATION. 

A  motion  for  security  for  cost«,  under  Section  4  of  Act  136  of  1880,  is 
not  an  appearance  which  goes  to  the  merits  of  the  suit.  It  is  not  a 
contestation  of  any  point  or  matter  raised  by  the  action  as  set  forth 
in  the  petition.  It  is  an  ex  parte  proceeding,  a  matter  of  right, 
which  is  to  relieve  the  defendant  from  making  any  appearance  for  a 
contest  of  any  kind  until  his  demand  has  been  satisfied. 

Service  of  a  petition  and  citation  addressed  to  a  corporation^  is  fatally 
defective  and  bad,  when  made  on  one  who  is  not  a  legal  representa- 
tive of  such  corporation,  authorized  to  receive  legal  process. 

A  citation  and  service  thereof  are  the  foundation  of  the  suit.  The  same 
cannot  be  considered  as  waived  unless  by  a  renunciation,  or  by  an 
ap|>earance  putting  <it  issue  some  matter  represented  by  the  petition, 
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the  object  of  whirli  is  iiit^^uded  to  lie  detrimental  to  tlie  pi-ooeeding 
or  the  a(*tioii. 

Collier,  tutrix^  etc.,  v*f,  Bailroad  and  Steamship  Compautf,  p,  37. 

A  deputy  sheritf*  who  is  a  uiinor  is  a  de  facto  officer,  and  a  Hervic«  inade 
by  him  i»  not  illegal.  Irrimf  r«.  Edrington,  p,  671. 

COMMUNITY  OF  ACQUETS. 

It  is  a  settled  rule  of  law  in  the  jurisprudence  of  this  State,  that  all 
property  purchased  during  mannage,  by  either  of  tlie  spouses,  is 
presumed  to  fall  into  the  community,  and  the  burden  of  proof  is  on 
the  wife  who  claims  such  property  as  hers  separately  to  show 
affirmatively  the  existence  of  all  the  features  and  elements  required 
by  law^  to  shiehl  her  claim  from  the  application  of  the  general  rule. 
(rotfrere  et  ah,  r«.  Dchon  and  Nu^hand,  p.  244. 

Property  purchased  in  the  name  of  one  of  the  spouses  during  the  exist- 
ence of  the  community  of  acquets  and  gains,  is  presumed  to  belong 
to  the  community,  and  this  presumption  cxiutinues  until  rebutted  by 
conclnsive  proof  that  the  property  is  the  separate  property  of  the 
wife.  The  burden  of  proof  is  on  the  wife.  Creditors  of  the  com- 
munity can  proceed  directly  against  the  property  to  subject  it  to 
their  claims. 

Creditors  cannot  require  the  separation  of  property  between  husband 
and  wife.  A  demand  that  the  value  of  certain  improvements  placed 
upon  the  wife's  separate  property  during  the  community,  and  in 
part  with  community  funds,  be  placed  upon  the  insolvents'  schedule, 
is  in  effect  to  demand  the  separation  of  property  between  husband 
and  wife,  which  the  law  forbids.  Cosffrove  vs.  Creditors,  p,  274. 

The  husband  may  become  a  crelitor  of  the  community  tor  amount«  of 
his  separate  funds  invested  for  the  benefit  of  the  community. 

At  the  dissolution  of  the  community  the  husband's  judgment  credit^ors 
may  claim  all  the  rights  and  credits  accruing  to  him  from  the 
community. 

The  heirs  and  legatees  of  the  wife,  if  they  accept  the  community,  will 
become  liable  for  the  debts  of  the  same  to  the  extent  of  their  shares 
therein. 

To  entitle  the  husband  to  claim  as  a  creditor  of  the  oommnnity,  the  law 
demands  substantial  proof  that  the  amounts  were  actually  invested 
by  him  in  the  community. 

It  is  not  sufficient  to  prove  that  during  the  marriage  the  husband  re- 
ceived large  amounts  of  sepan^te  funds,  if  it  appears  that  he  spent 
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a  portion  for  liis  own  pleasure  and  convenience  and  those  of  his 
wife;  that  he  lost  another  portion  by  unfortunate  loans,  or  by  in- 
vestment in  securities  which  lie  afterwards  disposed  of. 

Heirn  of  Gee  et  als,  rtt.  Thompson  cf  Bvnig,  p,  348. 

Where  pi*operty  is  purchased  during  the  existence  of  the  communit^^y 
and  after  the  dissolution  of  the  community  the  title  is  perfected  b}' 
the  survivor  paying  the  purchase  price,  the  property  belongs  to  the 
community,  and  the  purchase  price  so  paid  is  a  community  debt. 

A  mortgage  debt  resting  on  property  acquired  during  the  community, 
and  discharged  by  the  succession  after  the  dissolution  of  the  com- 
munity, is  a  community  debt.  Interest  after  the  dissolution  of  the 
community,  must  lie  paid  by  tite  usufructuary. 

Moniotte  vs,  Lieux  et  aU,,  p,  528. 

Fruits  hanging  by  the  root  on  the  separate  estate  of  the  husband  at  the 
dissolution  of  the  marriage  by  his  death,  fall  in  the  community,  and 
are  to  be  equally  divided  between  his  wife  and  his  heirs.   C.  C.  2407. 

Tutorship  of  Jones,  p.  620. 

COMPROMISE. 

Where  a  part  of  the  record  in  a  suit  which  was  compromised  is  offered 
t^  prove  the  judicial  admission  of  one  of  the  parties  to  the  suit,  it 
is  competent  for  the  other  party  to  offer  the  compromise  in  evidence 
to  show  the  final  disposition  of  the  suit  and  the  matters  settled  by 
the  c'4)mpromise  and  which  were  at  issue  in  the  litigation. 

Moniotte  vs.  LietiJc  et  als,,  p.  528. 

CONSTITUTIONAL  LAW. 

A  vote  of  the  property  taxpayers  is  unnecessary  to  authorize  a  street 
improvement  in  the  City  of  New  Orleans.  It  is  a  matter  within 
legislative  discretion,  under  the  provisions  of  Article  46  of  the  Con- 
stitution. Asphalt  Company  vs.  Gogreve,p.  251. 

The  provisions  of  the  Constitution,  like  those  of  a  legislative  enactment, 
operate  prospectively  and  not  retrospectively. 

The  provisions  of  Article  46  of  the  Constitution,  prohibiting  the  General 
Assembly  from  enacting  any  local  or  special  law,  upon  certain, 
special  subjects,  cannot  have  given  to  it  the  retrospective  effect  of 
repealing,  by  implication,  a  prior  special  statute,  though  it  come 
within  tlie  terms  of  this  constitutional  inhibition,  same  being  pros- 
pective only.  Fecot  et  als.  vs.  Police  Jury,  p.  706. 

Under  Article  156  of  tlie  Constitution,  providing  that  ^*  Private  prop- 
erty shall  not  be  taken  nor  damaged  for  public  purposes  witliout 
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just  and  adequate  compensation  first  paid/^  it  is  not  necessary  to 
establish  an  actual  trespass  or  pliysical  taking  of  the  property  it- 
self; it  suffices  if  the  property  lias  been  substantially  damaged  by 
the  public  work.  Griffin  vs.  Bailroad  Company ^  p.  808. 

Under  the  provisions  of  Article  250  of  the  Constitution,  in  all  cases  in 
which  the  Legislature  passes  an  act  removing  the  parish  seat  of  any 
parish,  it  must  order  a  special  election  for  the  purpose  of  ratifica- 
tion or  rejection  of  the  act  by  the  electors  of  the  parish. 

The  Legislature  has,  in  such  cases,  the  full  power  by  a  special  act  to 
prescribe  rules  for  conducting  such  elections,  and  to  adopt  such 
parts  of  the  general  election  laws  as  may  suit  the  purpose.  Article 
46,  which  prohibits  the  enactment  of  special  or  local  laws  for  open- 
ing or  conducting  elections,  has  no  reference  to  special  elections 
required  by  the  Constitution  in  cases  of  removals  of  parish  seat-s. 
Mohley  et  ah.  vs.  Police  Jury  et  ate.,  p.  823 . 

Article  156  of  the  Constitution  only  adds  the  requirement  of  compensa- 
tion for  damage  to  private  property  to  the  former  requirement  of 
compensation  for  the  taking  of  property.  The  compensation  in  both 
cases  is  restricted  to  and  measured  by  the  value  of  the  property  it- 
self, being  the  whole  value  when  takeii  and  the  diminished  value 
when  damaged.  The  article  does  not  rescue  from  the  category  of 
damna  absque  injur  id,  mere  consequential  injuries  to  the  owners  re- 
sulting from  discomfort,  inconvenience,  loss  of  business  and  the 
like.  McMahon  dr  Perrin  vs.  Bailroad  Company,  p.  827. 

The  title  of  Act  83  of  1886,  which  is,  an  Act  to  amend  and  re-enact  Sec- 
tion 910  of  the  Revised  Statutes  of  1870,  contains  an  expression  of 
the  object  of  the  act  within  constitutional  requirements.  The  act 
itself  does  not  contain  more  than  one  object. 

Stats  vs.  Brmcn.  p.  771. 

One  engaged  in  cutting  and  making  coats  and  pants,  out  of  jeans  cloth 
which  has  already  been  manufactured  by  another,  is  not  a  mami- 
facturer  of  textile  fabrics  in  the  sense  of  Article  207  of  the  Consti- 
tution ;  and  "  the  capital,  machinery,  and  other  property  employed  " 
therein,  are  not  exempt  from  taxation. 

Vohn  &  Feibelman  vs.  Tax  Collector,  p.  894. 

The  grant  of  power  conferred  by  Article  90  of  the  Constitution  giving 
this  court  supervisory  jurisdiction  over  inferior  courts,  is  entirely 
independent  of  that  conferred  by  the  Coile  of  Practice  on  the  courts 
thei-ein  designated. 

State  ex  rel.  LeBlanc  d-  Richard  vs.  Judge,  p.  908. 
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Act  No.  56  of  1884,  does  not  conflict  witli  any  article  of  the  Constitution 
of  the  State.  Ordinance  909  passed  by  the  city  in  pursuance  of 
said  act  is  a  valid  ordinance  and  the  contract  made  between  the 
City  of  New  Orleans  and  tlie  Wat«r  Works  Company  is  a  legal 
contract. 

There  is  but  one  object  embraced  in  the  title  of  the  act,  and  all  the  sub- 
divisions of  tlie  title  relate  to  and  are  intimately  connected  with  the 
principal  object  expressed  in  the  title.  And  as  all  of  the  sections 
of  the  act  relate  and  are  german  to  the  object  expressed  in  the  title, 
the  act  does  not  conflict  with  Art.  29  of  the  Constitution.  It  does 
not  conflict  with  Articles  45,  4()  and  234  and  57,  as  the  act  does  not 
amend  the  charter  of  the  Water  Works  Company  or  grant  any  extra 
compensation  to  the  Water  Works  Company. 

Conery,  Jr.,  et  als.  r«.  Water  Works  Company  et  als,,  p,  910. 

In  all  civil  cases  within  its  jurisdiction,  under  the  Constitution,  the 
Supreme  Court  has  authority  to  look  into  both  the  facts  and  the 
law,  while  the  Court  of  Appeals  can  exercise  such  right  only  in 
cases  involving  more  than  $500,  in  which  it  can  pass  on  facts  and 
law.  8t4ite  ex  rel.  Cazentre  vs.  Judge,  p.  955. 

Article  46  of  the  Constitution  prohibiting  the  General  Assembly  from 
passing  any  local  or  special  law  fixing  the  rate  of  interest,  exclusively 
applies  to  contracts  between  individuals.    Taxes  are  iiot  debts. 

Different  provisions  of  the  Constitution  must  be  construed  together  and 
harmonized.  The  limitations  contained  in  Article  46,  cannot  be 
considered  as,  in  any  way,  interferring  with  the  Legislatures'  un- 
limited control  over  the  chartered  rights  and  powers  of  the  City  of 
New  Orleans.  City  vs.  Firemm*s  Insurance  Company,  p.  1142. 

CONTEMPT  OF  COURT. 

Proceedings  in  cases  of  contempt  can  never  be  set  aside  and  annulled 

in  a  proceeding  for  certiorari,  unless  the  court  has  no  jurisdiction  to 

make  the  order  disobe^xd. 

State  ex  rel.  Kiernan  and  Waters  vs.  Judge,  p.  314. 

CONTRACTS  AND  QUASI  CONTRACTS. 

Wlien  parties  reduce  their  contracts  to  writing  and  when  the  terms  of 
the  writing  exhibit  no  uncertainty  or  ambiguity  as  to  t)ie  nature, 
the  object  and  the  extent  of  the  agreement,  it  is  presumed  that  the 
writing  expresses  the  true  and  complete  undertaking  of  the  parties. 

Ambiguous  contracts  may  be  explained  or  controlled  by  proof  of  unam- 
biguous circumstances  *,  but  unambiguous  contracts  cannot  be  des 
troyed  by  ambiguous  circumstances. 
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Eqaity  may  refonu  and  correct  even  contracts  unanibiguoas  on  their  face 
on  clear  proof  tliat,  through  fraud  or  error,  the  written  instramenf 
has  been  made  to  express  a  different  purpose  from  that  which  the 
parties  had  agreed  on  and  had  intended  to  embody  therein }  but  to 
support  relief  there  must  be  clear  proof  of  the  antecedent  contjuct 
and  of  the  error  in  committing  it  to  writing. 

KeVj  administrator  et  aL  vs.  Evershed  et  aLy  p.  15. 

A  contract  made  by  a  municipal  corporation  with  one  of  its  ofBcers,  for 
the  collection  of  arreared  taxes,  during  an  indefinite  period,  for  an 
eventual  remuneration,  is  not  a  contract  of  hiring  of  labor,  but  of 
mandate,  which  terminates  witli  the  office  of  the  contractee  and 
which  is  otherwise  revocable  at  will,  tlie  more  so  when  the  same 
is  violative  of  prohibitory  laws  and  there  is  no  stipulation  of  liability 
for  compensation. 

Such  contract  is  ultra  vires,  wlien  the  municipal  corporation  relieves  one 
of  its  officers  from  the  duty  of  collection,  which  is  one  of  his  func- 
tions, without  additional  pay,  and  intnists  it  to  another  officer, 
or  even  to  an  individual  under  terms  which  are  onerous.  Such  con- 
tract may  be  repudiated  by  the  corporation. 

In  such  case,  the  contractee  is  not  entitled  to  any  compensation,  after 
the  time  of  revocation  or  repudiatioiu 

(hirley  vs.  City  of  Xew  Orleans,  p.  75. 

A  party  having  entered  into  four  distinct  and  separate  eontracts  for 
the  delivery  of  a  specified  quantity  of  corn  to  another,  at  different 
dates,  completes  and  fulfills  the  two  first  maturing,  and  defaults  on 
the  other  two,  subsequently :  Hetd  that  the  contractor  is  entitled  to 
payment  of  the  price  at  the  instnnt  of  complete  fulfillment  of  two 
and  the  amount  due  him  could  be  legally  garnisheed  by  his 
creditors;  and,  that  the  contractor  could  not  hold  same  for  his  reim- 
bursement for  the  loss  of  profits  on  the  two  remaining  contracts, 
wliich  is  occasioned  by  the  contractor's  default  subsequently. 

Gomilla  &  Co.  vs.  MilUken,  p.  116. 

When  two  or  more  parties  enter  into  a  commutative  contract  containing 
mutual  stipulations  and  covenants,  neither  one  is  relievable, 
through  his  fault,  or  misfortune,  at  the  expense,  inconvenience  of 
the  others.  The  contract  is  a  law  between  them,  and  either  may 
sue  for  a  specific  performance  or  the  reparation  of  tiie  loss  occa- 
sioned by  tlie  non- performance  of  the  others. 

Kelly,  re4ieiver  t*s.  Derail^  p.  234. 

In  a  contract  between  a  planter  and  an  overseer,  under  which  tlie  latter 
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was  employed  for  u  Keries  of  years  at  a  stipulated  salary,  the  fact 
that  the  overseer  begins  a  iiew  year  witliout  express  agreement  or 
i^enewal  of  terius,  will  be  held  as  a  tac^it  reconduction  of  the 
contract  for  the  same  t^nii  and  at  the  same  salary, 
Tlie  conduct  of  an  overseer,  who  iniitedes  by  rudeness  and  otherwise  re- 
prehensible conduct,  the  inspection  of  the  plantation  under  his 
cliarge,  by  persons  who  are  thereto  authorized  by  his  employer,  and 
thereby  jeopardizes  the  latter^s  interests,  is  a  just  cause  for  his  dis- 
charge before  the  expiration  of  the  term  of  his  employment. 

Lalnnde  r«.  Aldrich,  p.  307. 

Where  a  party  receives  merchandize  and  uses  the  same  there  is  an 
implied  contract  to  pay  the  price. 

Boifd  et  atft,  vh.  Heine  et  ah.,  p.  398. 

A  contract  by  which  one  party,  unmarried  and  having  no  forced  heirs, 
conveys  an  immovable  to  another  for  the  consideration  of  an  annual 
stipulated  rent  during  the  lifetime  of  the  party  conveying  the  pro- 
perty, in  which  the  advantages,  if  any,  of  the  vendee,  are  not  im- 
mensely disproportionate,  is  not  in  contravention  of  the  laws 
of  Louisiana. 

Hence  such  a  contract  will  be  enforced  by  the  courts. 

Jhtford  r«.  CoVhtft,  p,  (142. 

The  authority  of  an  attorney  to  represent  his  client  is  always  pre- 
sumed, and  where  there  is  no  denial  of  such  authority  the  services 
stand  as  rendered  under  an  implied  contract  on  the  part  of  the 
client  to  pay  their  value. 

Taylm-j  executor ,  rs,  City  of  Xeir  Orleaiw,  p,  891. 

All  contracts  which  have  a  tendency  to  stiHe  conipetition,  or  t4>  create 
or  foster  monopolies,  with  a  view  to  unreasonably  increase  the  mar- 
ket value  of  commodities,  are  against  public  interest  and  contrary 
to  public  policy,  and  hence  such  contracts  can  confer  to  the  parties 
thereto  no  rights  which  courts  of  justice  can  recognize  and  enforce. 

1*wo  railroad  companies  which  have  each  a  through  amd  separate  line 
of  communication  between  two  given  points,  are  held  to  be  com- 
peting companies  for  all  traffic  between  such  points. 

An  ari'angement  by  which  two  competing  systems  of  railroads  agree  to 
divide  their  earnings  for  traffic  l>etween  given  points,  for  which  they  • 
were  previously  competitors,  is  against  public  interest,  contrary  to 
public  policy,  and  cannot  l)e  judicially  enforced. 

In  disposing  of  swh  cases  courts  will  not  decree  the  nullity  of  tlu'  con- 
tract sought  to  1k»  enforced.     They  simply  abstain  from   dealing 
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with  it,  or  adjudicating  any  riglits  arisuig  tbereiuider ;  or  giving 
tiieir  aid  for  tlie  division  <»f  results,  altliougli  ascertained,  between 
the  parties  thereto. 

IhiUicay  CoMpainj  ef  aL  rx.  Haihvinj  Company,  p,  970. 

A  woman  who  keeps  a  room  in  her  house  to  be  visited  and  occasionally 
occupied  by  her  concubine,  without  any  contract  for  the  payment  of 
rent  by  the  latter,  cannot  enforce  such  payment. 

The  evidence  in  this  case  satisfying  iis  that  the  services  for  which  pay- 
ment is  claimed,  had  no  other  motive  than  the  pre-existing  concu- 
binage of  the  parties  and  were  merely  incidental  to  such  relation, 
the  plaintift'  cannot  claim  renumeration  therefor. 

The  evidence  showing  that  there  was  no  intention  on  the  part  of  plain- 
tift' to  claim,  or  of  the  concubine  to  nnike,  any  payment  of  rent,  or 
for  services,  no  obligation  to  pay  was  created,  especially  when  it 
appears  that  plaintift'  received,  in  other  ways,  a  pecuniary  guH  pro 
<pw  for  the  benelits  conferred.  Strinffer  r*.  Maihhy  p.  9Sr», 

Where  an  agent  in  New  Orleans,  for  non-resident  dealers,  has  authority 
only  to  exhibit  samples  and  receive  orders  which  he  communicates  to 
his  principal  for  acceptance  or  rejection  ;  held  that  an  order  s<i 
transmitted  was  similar  in  every  respect  to  an  order  to  purchase 
sent  direct  by  the  buyer  to  the  seller,  and  when  accepted  and  tilled 
and  the  goods  delivered  to  the  carrier  and  insured  by  the  buyer  th;»t 
it  was  a  contract  wlieiv  said  order  was  accepted  and  filled  and  the 
goods  delivered.  Claftin  d-  f V>.  r«.  Moyer,  p,  104S. 

A  contract,  which  though  beginning  with  the  words  "sold  this  ihiyT 
proceeds  to  tix  a  price  which  is  to  l>e  paid  in  future  instabnents  and 
to  declare  that  when  the  payments  shall  l>e  made  as  stipulated,  the 
party  "  will  give  a  deed  "  to  the  property,  is  not  a  sale  passing  title. 
.  but  a  conditional  agreement  to  sell,  importing  an  obligation  .to 
transfer  title  only  after  the  performance  of  the  conditions,  particu- 
larly when  the  alleged  purchaser,  in  subsequent  solemn  acts,  him- 
self declares  that  the  title  remains  in  his  allege<l  vendor. 

The  possession  voluntarily  given  to  the  promissee  under  such  c<»ntnict 
is  defeasible  by  his  failur.^  to  comply  with  the  conditions  of  tin* 
contract. 

After  such  failure  and  when  the  pnmiissee  Inis  aban<I<nied  possession, 
the  promissor  is  entitled  to  re-enter,  without  liability  for  dania<;es 
or  revenue.  ,  JUtUhvin  vs  Morey,  p,  11(15. 
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It  18  not  contributory  negligence  in  a  perHon  to  risk  his  life  or  place 
himself  in  a  position  of  great  danger,  in  an  effort  to  save  the  life  of 
another  or  rescue  another  from  n  sudden  i>eril  or  great  bodily  harm. 

The  law  has  so  great  a  regard  for  human  life  that  it  will  not  impute  neg- 
ligence to  an  effort  to  preserve  it,  unless  made  under  such  circum- 
stances as  to  constitute  rashness  in  the  judgment  ot  prudent 
}>ei*sons.  Peytott  r*.  Eaihru}/  Company y  p,  861. 

(CORPORATIONS. 

Where  a  suit  is  brought  against  a  corporation  in  the  courts  of  this  State, 
and  an  affidavit  for  removal  alleges  that  the  corporation  is  a  citizen 
of  another  State,  it  is  insufficient  in  not  stating  tiiat  the  corporation 
is  not  domiciled  in  the  State  of  Louisiana. 

A  natural  person  can  have  but  one  domicile.  A  corporation  may  be 
created  by  the  laws  of  several  States  and  become  a  distinct  corintr- 
ation  in  each,  domiciled  therein,  and  may  be  sue<l  in  such  States  as 
a  distinct  corporation  in  the  State  courts. 

Guiiiauit  vg.  liuUroad  Comimny,  p,  571. 

Dividends  declared  on  stock  in  corporations,  like  irregular  deposits  in 
banks,  are  payable  on  denmnd,  and  until  demand  find  refusal,  pre- 
scription does  not  begin  to  run  against  the  person  entitled. 

Where  the  stock  of  an  expiring  corporation  is  merged  into  the  stock  of 
a  new  one,  organized  as  its  successor,  acquiring  its  franchises  and 
assuming  it«  obligations,  a  provision  inseited  in  the  charter  of  the 
new  company  forfeiting  dividends  not  claimed  within  three  years 
from  the  time  when  declared,  is  not  binding  upon  the  old  stock- 
holders except  from  the  time  when,  expressly  or  by  implication,  they 
consent  thereto  by  assuming  the  cjuality  of  stockholders  in  the  new 
company.  An  old  stockholder  who  has  l>een  ignorant  of  his  rights 
and  of  the  transfer  and  who  claims  his  dividends  as  soon  as  in- 
formed of  their  existence,  cannot  In*  affected  by  su<'h  i>rovision 
except  in  fnturo, 

Armanij  executor^  m,  Kailroad  Company,  p.  1()2(). 

No  law  prevents  a  corporation  from  selling  any  or  all  of  its  property, 
provided  the  charter  contains  no  prohibition  thereof  and  it  acts  in 
accordance  with  the  duly  expressed  will  of  its  stockholdei-s  and 
directors. 

The  same  i)erson  may  fill  the  officers  of  president  of  two  distinct  corpor- 
ations and  such  identity  does  not,  of  itself,  invalidate  dealings  be- 
tween the  two  coporations. 

When  one  corporation  sells  property  t<»  another  for  a  fixed  price,  to  be 
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paid  in  stock  of  the  latter  to  be  delivered  to  the  foniier  througli  it» 
designated  officer,  delivery  of  the  certificates  of  stock  to  such  officer 
or  to  another  by  his  order,  operates  a  discharge  for  the  price. 

Corporate  property  is  held  subject  to  corporate  debts,  and  when  a  cor- 
poration sells  its  whole  property  and  rights  to  a  purchaser  knowing 
the  fact,  equity,  in  proper  cases,  will  subject  the  property  in  the 
hands  of  the  purchaser  to  the  payment  of  the  debts  with  which  it  is 
charged;  but  the  purchaser  of  specific  property,  such  as  a  steam- 
boat, from  a  corporation,  is  not  bound  to  follow  the  price  paid  into 
the  hands  of  the  selling  corporation,  and  see  to  its  distribution 
amongst  the  latter's  stockholders,  in  absence  of  fraudulent  conni- 
vance l)etween  the  purclniser  find  seller  to  wrong  the  stockholders. 

The  sale  attacked  in  this  case  being  real  tand  fair,  for  a  sound  price 
duly  paid  to  the  seller  according  to  the  t-evms  of  the  contract,  and 
without  a  shadow  of  fraud  on  the  part  of  the  purchaser,  the  latter 
is  not  bound  for  any  failure  of  duty  of  the  officers  of  the  Bc*11ing 
corporation  in  <listributitig  the  proceeds  among  its  stock  hoi  dei*s. 

Leathern  vh,  Jamieif  ei  ah,  p.  \\2^). 

COSTS. 

Where  repeated  demands  have  been  nia<le  on  a  surviving  partner  to  set- 
tle and  he  fails  to  do  so,  and  suit  is  brought  for  a  S4»ttlenu»nt,  the 
costs  of  suit  will  be  tax<'d  and  charged  to  partnership. 

fiiirke,  executoi\  vn.  Fu11ei\  p,  74(). 

coruTS. 

The  Civil  District  Court  for  the  parish  of  Orleans  exercises  a  blended 
j)robate  and  general  ordinary  Jurisdiction  and  has  authority  to  pass 
upon  questions  of  ownership  of  real  estate,  when  rais<»d  by  an  oppo- 
sition to  an  account  involving  the  character  of  the  tith»  of  snrh 
property.  Sueeexmni  of  1U'Uamh%  p.  491. 

CRIMINAL  LAW. 

APPEAL. 

If  the  record  contains  neither  a  bill  of  exceptions,  motion  in  arrest  of 
Judgment,  assignment  of  error  or  error  patent  on  its  fac(s  the  Judg- 
ment appealed  from  will  be  affirmed. 

*Sf^f^'  va,  DariH,  Fletvher  and  Alfred,  aliatt  fhe  I\a1,  p,  :V2S. 

The  appellate  Jurisdiction  of  the  Supreme  Court  in  criminal  cases,  does 
not  extend  to  questions  of  fact  touching  the  guilt  or  innocence  of  the 
accus4'd  ;  but  is  restricted  to  (piestions  of  law. 

That    court   cannot   review  the  action  of  a  trial  judge  dcttrmining  a 
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iiH»tit)ii  for  a  new  trial,  {riouiided  on  <iueAtion8  of  fact  ayd  relating 
to  rnlinjjfs  nnuh'  during  the  trial,  to  which  no  bill  was  reserved. 
Neither  can  it  review  such  action,  although  a  bill  be  taken  to  the  refusiil 
of  the  Judge  to  hear  irrelevant  testimony,  in-  support  of  such  motion 
for  a  new  trial,  when,  had  the  testimony  been  heard  and  the  motion 
denied,  it  would  not  have  had  the  right  or  power  to  inquire  into  the 
sutticiency  of  the  fa<fts  proved  to  justify  the  granting  of  a  new  trial. 

Stat4i  n*.  Pitjo,  p.  *Siit. 

A  prisoner  who,  after  sentence,  escapes  fron»  custody,  during  Ihe  pi^nd- 
ing  of  his  iippeal,  forfeits  all  rights  to  be  heard  and  cannot  be  repre- 
sented by  c<)unsel  on  appeal.  State  rtt.  Porter,  p.  40'^. 

This  case  having  been  submitted  without  argument  or  brief  on  either 
side,  and  on  examination  of  the  record  failing  to  disclose  any  error 
to  defendant's  prejudice,  judgment  attirmed. 

State  rx.  lirotcn,  p.  614. 

In  crimiuid  cases  the  Supreme  Court  has  jurisdiction  only  on  questions, 
of  law.  A  motion  for  a  new  trial  which  presents  no  question  of  law 
will  not  be  considered  by  this  c<mrt.         State  vk.  Tranehon,  p,  619. 

An  appeal  made  returnable  by  fault  of  appellant,  at  a  ditterent  place  and 
time  from  that  required  by  law,  will  be  dismissed. 

State  rn.  Lyon j  p.  JKi2. 

A  verdict  and  sentence  in  a  criminal  case  will  not  be  disturbed  when 
the  transiTipt  contains.no  motion  to  quash,  no  bill  of  exception,  no 
motion  in  arrest,  no  assignment  of  error  and  the  proceedings  appear 
to  have  been  regidarly  conducted. 

A  motion  for  a  new  trial  which  charges  improper  rulings  by  the  district 
judge,  will  not  be  noticed,  when  the  rulings  were  not  objected  to, 
at  the  proper  time  and  in  the  proper  f<uni. 

An  appeal  in  such  a  case  is  almost  trifling  with  the  court. 

State  VH,  Holcomhe,  p.  1066. 

The  possible  error  of  a  trial  judge  who  excuses  a  juror  who  has  stated 
that  he  had  a  prejudice  in  favor  of  the  accused,  and  refuses  the 
accused  to  cross-examine  him,  on  his  rotr  dire,  aSbrds  of  itself  no 
legal  ground  of  complaint  to  the  accused,  on  appeal. 

The  refusid  of  a  trial  ju<lge  to  permit  a  witness  to  answer  a  <iuestiou,  the 
purport  of  which  was,  whether  wounds  received  by  an  a<;cused  had 
been  inflicted  in  a  particular  way — will  not  be  interfered  with, 
where  the  witness  had  previously  stated  that  he  did  not  know  how 
the  wounds  had  been  inflicted  and  that  he  was  not  an  expert. 

State  rs.  Claire  et  ah.,  p.  1067. 
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Tin*  ruling  of  a  trial  judge  excusing  a  juror  tor  ruuse,  even  when  not 
specified,  is  not  revisable  by  this  court  on  appeal. 

State  rn  Thoman^  p,  iQ6^. 

AHKAHiXMKNT. 

The  ruh'  is  that  a  di'tendant  must  he  present  at  his  arniignmeut  and 
tlien  ph3ad  persoinilly  and  not  hy  attorney  ;  but  when  the  reconl 
shows  that  the  defendant  was  duly  arraigned  and  did  {MsrBODally 
plead,  the  trial  liad  thereon  (;annot  be  affected,  because  before  ar- 
raignment and  when  not  called  on  to  jilead,  he  hiul  voluutiirily,  and 
through  his  attorney,  filed  a  written  plea  in  bar,  wliich  had  been 
ti'ied  and  overruled  in  his  presence.  State  rn.  Meeker,  p.  548. 

BAIL. 

When  on  motion  of  the  accused  the  indictment  is  quashed,  because  of 
the  illegal  impanelling  and  constitution  of  the  Grand  Jury  which 
juesented  an  indictment  for  murder,  the  accused  on  that  account 
will  not  be  entitled  to  bail. 

When  the  indictment  is  quashed  and  the  accused  had  a  previous  pi-e- 
liminary  examination,  they  are  held  under  the  order  issued  by  tlie 
judge  on  the  examination.  When  the  ticcused,  on  the  refusal  of  the 
judge  to  admit  them  to  bail  (ui  the  preliminary  examination,  apply 
to  the  »Supreme  Ctmrt  for  relief,  which  is  denied,  and  then  again 
ai>ply  for  the  same  relief,  on  the  judge's  refusing  bail,  when  the  in- 
dictment is  set  aside,  the  same  issues  are  involved  and  the  writ  will 
Ik*  discharged.  In  cu'der  to  entitle  them  to  relief  they  must  show^ 
denial  of  constitutional  right,  a  speedy  and  public  trial,  or  some 
fact  which  entitles  them  to  be  admitted  to  bail.  The  length  of  time 
between  the  regular  terms  of  ccmrts,  unless  it  is  shown  the  State 
interposed  some  obstacles  to  the  trial,  and  unnecessarily  defen-ed 
relief,  will  not  entitle  them  to  bail. 

Stjte  ex  ret.  StriektHnd  antl  Alford  rs,  (Criminal  Sheriffy  p.  572. 

CONFESJilOX. 

(.Confession  nuide  on  the  simple. advise  of  officer  to  the  prisoner  that  he 
^'  ha<l  better  tell  the  truth,''  is  not  amenable  to  objection  that  it  was 
not  free  and  voluntary.  State  vh,  ^feek'hl^,  p,  543. 

('ONTIXIAXCK. 

The  riding  of  a  trial  judge,  in  a  criminal  case,  refusing  a  continuance, 
on  the  ground  that  counsel  for  the  accused  ha4  not  beini  notified  of 
the  order  assigning  the  case  for  trial,  will  not  Iw*  disturbed,  if  it 
appeai-s  that  .on  the  day  fixed,  the  accused,  his  counsel,  and  all  the 
witnesses  on  both  sides  \Vere  present. 
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Till*  <liscr(*tian  v^jsUmI  by  law  in  trial  ju(1ge»,  in  injitt4'r.s  ofconliniiancos, 
will  not  hv  uitvvteret]  with  on  appeal,  iinlesB  it  is  shown  to  have 
been  arbitrarily  exercised.  iSUttr  vh.  Crair/onl,  p,  589. 

A  sri'<»n(l  arrai<>:nnient  having  been  nnule  nntler  the  intbnnation,  no 
adflitional  time  for  sunnnoning  of  witnesses  can  be  re<inire(l  there- 
after, and  on  .that  aeeoinit.  *S7^(^'  rn,  Lviria,  p.  5JM). 

The  <'ontinnanee  of  a  eriminal  ease  is  within  the  sound  diseretio'i  of  the 
Jud^e.  This  discretion  will  not  Im»  interfered  with  unless  it  involves 
some  palpable  injustice.  State  rtt,  SpooiK  r,  p.  7M). 

A  motion  for  cohtinuance,  made  for  the  JiiMt  time,  by  an  attorney,  as- 
signed to  defend  an  accused  in  a  capital  <*ase,  ought  t.o  Ik?  allowed, 
when  suppiu'ted  by  his  affUlarif,  that  he  has  not  had  sufiicient  tune 
to  prepare  a  suitable  and  valid  defense  winch  he  itelieren  there  is  in 
the  cas<».  less  than  forty-eight  hours  having  intervened  between  his 
appointnu'nt  and  the  calling  of  the  case,  which  involves  questions  of 
fact  and  law,  which  require  much  study  and  rewarch. 

St  a  te  rt< .  Dcsvh  it  mps  y  p,  1  ( 15 1 . 

lUSTUlCT    ATTOUNKV. 

The  District  Attorney  is  the  legal  adviser  of  the  Grand  Jury,  and  nuiy 
be  present  at,  and  assist  them  in,  their  examinations  of  eases,  pro- 
vided he  does  u*»t  take  p.irt  in  their  deliberations  as  to  their  c«m- 
clusions  and  tin  dings.  State  rs.  Aleck,  p,  83. 

KVIDKNCE. 

The  accused  is  <>ntitl<^d,  during  the  progress  of  the  trial,  to  have  the 
testimony  of  witnesses  introduced  by  the  State  for  the  purpose 
of  laying  the  basis  for  the  admission  in  evidence  of  dying  declara- 
tions, reduced  to  writing,  for  the  purpose  <if  having  it  annexed  to  a 
bill  of  exceptions,  and  brought  up  in  the  transcript,  for  review  by 
this  court,  in  order  to  obtain  a  ruling  upon  a  (juestion  of  law,  on 

which  he  relies  for  relief. 

State    vs,  Seileff,  p,  143. 

t)ji  a  trial  for  murder,  the  State  having  introduced  evidence  to  prove 
nnilice  ami  premeditation,  by  the  testimory  of  a  witness  from  wliom 
the  a<*cused  had  purchased  a  ]>istol  a  few  days  previous  to  the 
homicide,  it  is  conj]M'tent  for  the  ac<'used  to  interrogate  the  same 
witness  with  a  view  to  show  that  in  making  preparations  for  a 
combat,  he  was  preparing  for  an  anticipated  attack  to  be  made  on 
him  by  another  person  not  eonnec'ted  with  the  homicide  on  trial. 

Till*  jury  are  entitled  to  hear  and  consider  such  testinumy,  and  they  are 
the  sole  judges  of  its  weight  antl  legal  effect. 
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Tlie  safe  rule  in  siicli  cases  in  as  follows :  **  Evidence  of  pitspanitiuii  is 
always  admissible  for  the  prosecution,  evidence  to  explain  it  is 
always  admissible  for  tlie  defence."    Wharton's  Crioi.  Ev.  $  752. 

State  rtt,  Claire  et  ah.,  p.  191. 

An  attachment  cannot  be  require<l  aj^ainst  an  absent  witness,  when  it 
appears  that  he  is  not  in  the  Stiite  and  was  not  served  andtliere  is  no 
showing  thnt  the  accused  did  not  know  of  his  absence,  that  his  tes- 
timony is  nuiterial,  and  that  his  attendance  can  bt*  secured  for  an 
early  trial. 

A  previous  statement,  made  at  the  calling  of  the  cjwe,  on  inquii-y  by 
the  court,  that  only  one  attachment  would  be  desired  against  an 
absent  witness,  not  the  one  out  of  the  State,  is  a  waiver  of  alt 
attachments  against  all  other  witnesses. 

No  c]uestion,  the  object  of  which  is  to  impeach  the  testimony  of  a  wit- 
ness, can  be  put,  unless  a  foundation  for  it  has  l)een  previously  laid 
and  the  witJiess  put  on  his  guard. 

Arraigning  a  witness  who  refuses  to  testify  in  a  case  in  which  he  is  a  co- 
defendant  with  one  on  trial,  auid  who  has  severed  in  his  defence,  is 
no  irregularity  which  vitiates  the  proceedings  as  t-o  the  accused  at 
the  time  on  trial  by  the  jury. 

A  statement  by  the  trial  judge  that  evidently  an  effort  is  made  to  in- 
timidate the  witness  on  the  stand,  is  not  a  comment  on  the  facts. 

A  question  to  ascertain  the  general  reputation  of  the  witness  for  truth 
and  veracity,  must  seek  to  elicit  the  infonnation  for  such,  iu  the 
neighborhood  in  which  he  lives. 

A  statement  of  what  another  said,  t^mching  the  cimdition  of  a  particu- 
lar spot,  at  a  specified  time,  may  be  admitted  to  establish  one  of  the 
mediums  by  which  a  successful  search  was  made  for  the  weapon 
used  in  the  conimission  of  the  offence  charged. 

The  recei>tion  of  such  statement  cannot  be  complained  of,  in  the  absence 
of  a  showing  that  it  unduly  influenced  the  jury  or  injuriously  affei-t- 
cd  the  accused. 

Jurors,  without  any  charge  fr«Hn  tlie  court,  know  that  testimony  of  that 
chanicter  can,  at  best,  be  only  circumstantial,  particularly  in  crim- 
inal cases,  in  which  subtantial  and  convincing  proof  is  required  for 
conviction. 

The  fact  that  the  trial  judge  admitted  two  of  the  co-defendants  to  bsiii 
cannot  be  established  to  <'onduce  to  the  innocence  of  the  otlier 
accused. 

Such  action,  if  allowed  to  be  proved,  might  be  considered  as  a  comment 
on   tlie  facts  by  the  judge   who  would  not  have  been  allowed  the 
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privilege  of  bail,   when*   tlie  proof  is  evident  or  the  predimiptiou 
gi-eat. 

('oinpnlsory  prooeHH  against  witnessen  will  not  be  granted,  where  the 
testimony  would  be  cuniiilative  only  of  that  heard  on  the  trial,  and 
due  diligence  was  not  used  to  secure  the  attendance  of  the  witnesses 
for  the  trial. 

Testimony  to  show  the  spot  at  wliich  was  found  the  weapon  with  which 
tlie  crime  was  couiniitted  is  admissible. 

A  question,  put  a  witness  on  his  own  vair  <Vu'e,  to  affect  his  credibility, 
and  not  allowed  to  be  answ^ered,  cannot  serve  as  a  matter  of  com- 
plaint where  the  witness  was  not  heard  otherwise  in  the  case. 

State  VH,  Johmon  el  aln,^  ;>.  74. 

An  attempt  to  inipem'h  the  veracity  of  a  witness  by  proving  that  he  had 
previously  made  statements  different  from  the  testimony  which  he 
gave  in  the  case  on  trial,  must  be  preceded  by  proper  foundation  tt> 
put  the  witness  on  his  guard,  and  if  the  statements  ascribed  to  him 
had  been  made  in,  or  reduced  to  writing,  the  proper  foundation  is  in 
the  production  of  the  writing  itself;  otherwise  the  impiiry  must  be 
suppressed. 

There  is  no  waritint  in  law  or  jurisprudence  to  justify  counsel  of  an 
accused  to  take  testimony  to  disprove  statements  of  facts  by  the 
trial  judge  in  a  bill  of  exception.  State  va,  Callegari,  p,  578. 

A  person  indicted  for  crime  cannot,  validly,  plead,  or  be  tried,  or  con- 
victed, or  sentenced,  while  in  a  state  of  insanity,  although  his  men- 
tal derangement  may  only  have  supervened  since  the  date  of  the 
crime  charged. 

The  objection  of  present  insanity  may  be  made  at  any  stage  of  the  pro- 
ceedings. It  requires  no  special  or  formal  plea,  but  may  be  ade- 
quately presented  orally,  or  the  court  may  itself  stiggest  and  act 
upon  it  on  its  own  observation. 

Whenever  and  however  presented,  evidence,  if  ottered,  must  be  received 
and  the  issue  must,  in  some  way,  be  determined. 

As  to  the  mode  of  determining  it,  some  discretion  is  left  Xiy  the  judge, 
according  to  the  time  and  cinMimstances  under  which  the  objection 
is  made. 
When  raised  during  the  progress  of  the  trial,  the  better  course  seems 
t«  be  to  submit  the  special  issue,  with  the  general  issue,  to  the  juiy ; 
but  whatever  be  the  judge's  discretion  on  this  point,  it  is  error  to 
refuse  to  entertain  the  objection,  or  to  receive  evidence,  or  to  de- 
termine it  in  any  wav. 
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WluMi  a  witness,  properly  introdtK'^d  to  iinpeiR-li  the  reputation  tor  vir- 
tue and  elinstity  of  the  j>ro8ecutrix  in  a  rape  case,  has  stat^ed  posi- 
tively that  he  knew  her  general  reputation,  his  competency  is  not 
destroyed,  because,  on  cross-examination  as  to  the  nature  of  his 
knowle<lge,  he  states  that  he  has  heard,  t<*n,  fifteen,  or  twenty  |K*r- 
sons  speak  of  her  character  in  that  respect,  and  say  that  it  was  l»ad. 
Knowledge  of  reputation  is  derived  from  >vhat  one  ikm'sou  has  heard 
from  others,  and  its  generality  is  suttii'iently  sustained  when  the 
witness  has  heard  a  c<msideral)Ie  number  of  2>ersons  speak  of  it^  and 
when  they  all  concur.  State  rt*.  Hml^  p,  5S1. 

When  several  imrties  are  jointly  indicted  for  the  sanu*  offense,  the  testi- 
mony of  the  wife  of  one  of  the  defendants  is  admissible  sigaiust  the 
co-defendants.  The  testimony,  however,  cannot  l>e  used  sigainst 
the  husband,  and  the  judge  should  instruct  the  jury  to  this  effect. 

State  rn,  WrUjUt  et  aU.,  p.  6«>. 

On  a  prosecution  for  larceny,  declarations  of  the  accused,  nuule  pi-evious 
to  and  at  the  time  of  arrest,  arc  admissible  to  show  intent  and  ivih'1 
the  charge  of  *' felonious"  taking.  The  objection  goes  more  to  the 
effect  than  to  the  admissibility.  State  vtt,  Y'oumf,  p.  94. 

The  fact  that,  in  a  crimin.nl  prosecution,  the  trial  judge  infonned  the 
juiy  of  what  transpired  during  their  absence  caused  by  his  order  re- 
tiring them  pending  an  argument  of  counsel  of  a  question  of  the 
admissibility  of  certain  evidence,  is  not  a  sufficient  en*or  to  vitiate 
the  trial. 

It  is  not  competent  for  a  witn(»ss  to  explain  the  meaning  of  words  uscmI 
by  another  person,  w]u>se  conversation  or  utterances  he  has  recited 
before  the  jury. 

The  burden  is  not  on  the  State  to  prove  that  the  accused  was  unamied 
in  a  murder  trial.  State  rs.  Wriffhtj  p.  6t<J>. 

In  case  a  confession  is  made  by  an  accused  t<o  the  officer  who  holds  him 
in  custody,  it  is  admissible  in  evidence  against  him,  if  it  was  ti-eely 
and  voluntarily  maxde,  and  totally  disconnected  from  any  previous 
couversation  or  communication  on  the  subject. 

Proof  of  threats  made  against  the  life  of  the  accused  by  the  deeejised, 
and  communicated  previous  to  the  homicide,  are  inadmissible,  unless 
a  proper  foundation  is  first  laid  for  the  introduction  thereof,  by  evi- 
dence of  some  overt  act,  or  hostile  demonstration  nm<le  by  the 
accused  at  the  time  of  the  fat-iil  assault  upon  him. 

A  written  declaration  of  an  accused  person  in  the  English  lauguag^'. 
taken  at  a  coroner's  in<juest,  is  admissible  in  evidence,  notwith- 
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standing  his  mother  toii>i:ue  is  Freiicli,  aikI  lie  had  no  knowledge  of 
the  English  language,  if,  sentenee  by  sentence,  it  wa«  translated 
into  the  French  language,  in  his  presence  and  hearing  and  by  him 
ndmitted  to  lie  understood  and  c<nrect. 

State  VH,  DenmveMtVy  p,  617. 

The  accused  luis  the  right  to  show,  on  cross-exam inaition  of  a  witness  for 
the  State,  the  feeling  of  the  witness  towards  him,  and  to  ask  him  as 
to  a  particular  act  of  hostile  feeling  shortly  after  the  commission  of 
the  offense — such  as  an  attempt  on  the  part  of  the  witness  to  induce 
a  party  to  join  a  crowd  to  lynch  tlie  accused. 

If  he  I'efuses  to  answer,  or  nnswers  evasively,  the  accused  can  prove  the 
fact  by  any  other  competent  witness. 

State  rtt.  Me  Far  lain,  p.  686. 

Jurymen  are  not  peruiitted  to  impeach  their  own  verdict  by  direct  testi- 
mony that  they  acted  upon  improper  and  illegal  motives — much  less 
can  their  declarations  tliat  they  so  acted  l»e  proved  by  others,  and 
particularly  by  a  fellow- juror.     37  Ann.  217. 

State  rx.  Morritt,  p.  785. 

A  witness  who  has  testitied  in  a  particuhir  manner,  in  his  tirst  examina- 
tion and  who  is  sought  to  be  contradicted  by  the  defense,  can  be 
heard  in  rebuttal  to  testify  as  to  a  new  matter  brought  out,  in  the 
attempt  to  contnidict  or  impeach  him,  where  the  witness  had  not 
testified  on  that  subject  when  examined  in  chief. 

At  any  rat4J,  the  objection  would  go,  if  the  testimony  was  cumulative 
only,  and  thus  superfluous  t<»  the  efiect  and  not  to  the  admissibility. 

State  en,  Claire  et  ah.,  p,  1067. 

In  a  trial  for  murder,  threats  made  by  a  brother  of  the  accused  against 
the  deceased,  are  not  admissible  in  evidence,  if  it  appears  that  the 
brother  has  not  been  indicted  for  the  oflfence,  and  that  no  testimony 
has  lieen  introduced  tending  to  show  a  conspiracy  l>etween  the  bro- 
thers for  the  perpetnition  of  the  crime  charged  to  the  accused. 

In  such  a  case  the  brother  is  a  third  person,  whose  acts  and  words 
spoken  can  have  no  possible  bearing  on  the  guilt  or  innocence  of  the 
licensed. 

The  testimony  of  a  witness  takcji  at  a  preliminary  examination  in  a  mur- 
der case  is  not  admissible  as  evidence  at  the  final  trial,  unless  it  is 
shown  that  the  witness  has  left  the  State,  or  cannot  be  found,  or 
having  been  summoned  was  tjiken  sick  on  the  way.  The  showing 
that  the  w  itness  has  removed  to  an  adjoining  parish,  is  not  snflicient 
tt»  justify  the  introduction  of  his  testimony  taken  at  the  preliminary 
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trial,  himI  to  tliiis  dt^privi'  t\w  accused  of  his  coiistitntioiial  lijtlit  to 
be  coiifiouted  witli  the  witneHses  against  liiiii.     K.  S.  1870,  sec.  UWk 

State  CH,  fAtque^p.  107(K 

In  the  absence  of  proof,  in  a  trial  Xuv  nHirder,  of  an  assault  or  hoM lie 
demonstration  on  the  part  of  the  accused  at  the  time  of  the  kiUiu^. 
towards  his  slayer,  evidence  of  his  bad  character  or  violent  dis{M»si- 
tion  is  inadmissible.  State  vh.  Mitchell  et  ai*t.,  p.  1073. 

Hefusal  of  the  judge  to  retire  the  jury  while  taking  evidence  as  to  foun- 
dation for  admission  of  a  dying  dechiratiou  objected  to  on  the  grounit 
thiit,  it*  the  declaration  were  excluded,  the  evidence  touching  it 
should  not  be  heard  by  the  jury,  loses  all  signiticancc  when  tin- 
dechiration  is  admitted. 

While  this  court  has  determined  its  jurisdiction  to  examine  the  evidenn- 
taken  on  issues  of  this  kind  and  to  review  the  findings  of  the  district 
judge  thereon,  yet  it  will  give  great  weight  to  such  tiiuliDgs  ami 
will  not  disturb  them  unless  manifestly  inconsistent  with  the  evi- 
dence. 

When  the  witness  of  the  accused  has  been  questioned  as  to  the  ph\sical 
power  and  prowess  of  the  deceased,  questions  by  the  State  ou  cros.'*- 
exauiination  relative  to  like  (|ualitie8  of  the  accused  are  gennam- 
and  responsive  to  the  subject  matter  of  the  examiuatiou  in  cliief. 

State  t'K.  JohnHott,  jt,  107H. 

Under  Act  21>  of  lc*S<»,  conviction  of  infamous  crime  is  no  longer  a  di>- 
qualification  of  a  witness  in  criminal  cases.     State  vs.  Mack\  p.  1019. 

A  question,  the  object  of  which  is  to  prove  that  a  Avitness  expected  \o 
meet  a  person  at  a  certain  place,  is  not  one  intended  to  establish  au 
opinion^  but  &faet,  and  is  properly  allowed  to  be  put  and  answerwl. 

In  such  case,  the  accused  has  the  undoubted  right  to  cross-examine,  S4> 
as  to  disprove  the  fact  of  the  expectation  and  cannot  complain  when 
it  does  not  ajipear  that  he  was  not  allowed  that  privilege. 

State  vs.  Thomas,  p.  10-s. 

INDirTMEXT   ou   INFORMATION. 

During  the  progress  of  the  trial  of  the  accused  for  murder,  it  is  ]»er- 
raisBible  for  the  State's  counsel  to  so  amend  the  indictment  ais  to 
alter  the  given  name  of  the  deceased,  or  his  initials,  and  conform  it 
to  the  proven  facts  in  the  case.  This  was  a  matter  of  form,  aini 
not  of  the  essence  of  the  crime  charged. 

State  vs,  Petei'soMy  p.  ^^5. 

It  is  not  ncc<'ssary  to  set  out  a  copy  or  /ac  simile  of  an  instrument  forged. 
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ill  the  iudictnieDt.     If  tlie  description  of  tlu*  foij^cd  iiistnniu'iil  is  in 
conformity  to  Sec.  1040  K.  S.  it  is  Hntlicient. 

State  ra.  Slicncoodj  p  816. 

It  is  well  settled  that  wherever  there  is  a  change  in  phraseology  and  a 
word  not  in  the  Statute  is  substituted  in  the  indictment  for  one  that 
is,  and  the  word  thus  substituted  is  e<iuivalent  to  tlie  word  used  in 
the  Statute,  or  is  of  more  extensive  signification  than  it,  and  in- 
cludes it,  the  indictment  will  be  sufficient. 

In  an  indictment  for  inflicting  a  wound  less  than  mayhem,  with  a  dan- 
gerous weapon,  the  character  of  the  weapon  is  a  fact  to  be  deter- 
mined by  the  jury.  Bulings  in  cases  of  State  vs.  Jacobs,  10  Ann. 
141  ;  State  vs.  Scott,  39  Ann.  943.  State  va.  Ihoicn,  p.  345. 

When  a  plea  of  autrefois  acquit  shows  on  the  face  of  the  record  that  the 
former  trial  was  had  on  a  fatally  defective  indictment,  this  rendered 
the  plea  demurrable,  and  authorized  the  court  to  overrule  it  on  that 
ground  without  submission  to  jury.         State  va.  Meekins,  p,  543. 

Tlie  fact  that,  in  an  infonnation  charging  the  commission  of  the  offense 
■  of  obtaining  goods  under  false  pretenses,  the  phrase,  "  with  intent 
to  defraud"  is  employed,  instead  of  the  phrase  "with  intent  to 
defraud  him  of  the  same,"  is  of  no  special  significance,  when  it 
appears  that  in  the  same  sentence  occur  the  specifications  of  the 
goods  obtained,  the  false  pretense  by  which  they  were  obtained,  and 
the  name  of  the  person  from  whom  they  were  obtained.  In  such 
case  it  is  to  l>e  presumed  that  the  intent  to  defraud  had  clear  refer- 
ence to  the  owner  of  the  goods.  State  vft.  Lewin,  p,  590. 

An  indictment  which  charges  an  offender  with  breaking  and  entering  a 
store-house,  used  as  a  dwelling-house,  in  which  a  person  was  at  the 
time  residing,  is  ec^uivalent  to  charging  that  the  offender  did  break 
and  enter  a  dwelling-house,  a  person  being  lawfully  therein;  and 
such  indictment  contains  the  essential  elements  of  the  crime  of  bur- 
glary, and  is,  tlierefore,  valid  and  sufficient. 

State  VH  Frank,  p,  5J)6. 

In  pleading  guilty  to  an  indictment  the  defendant  confesses  himself 
guilty  in  manner  and  form,  as  charged  in  the  indictment,  and  if  the 
indictment  charges  no  offense  against  the  law  none  is  confessed. 

When  tlie  indictment  charged  the  defendant  with  "feloniously"  inflict- 
ing a  wound  less  than  mayhem,  and  omitt^'d  the  statutory  definition 
of  the  offense,  held  that  no  judgment  could  be  entered  upon  the  plea 
of  guilty,  as  the  indictnu^nt  charged  no  offense  against  the  law.  The 
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law,  to  make  the  inflictiug  of  the  wound  an  oifeUHe,  i-equires  that  it 
must  be  done  maliciouslj^  and  wilfully. 

The  word  feloniously  is  not  equivalent  in  meaning  to  ''  wilfully  aui! 
maliciously.'^  It  has  no  well  defined  meaning  in  American  law,  bat 
18  used  in  this  State  to  describe  more  particularly  offenses  whicli 
were  felonies  at  common  law,  or  of  offeuRes  of  gravity  which  are 
declared  felonies  by  statute  law. 

The  offense  charged  against  defendant  was  not  felony  at  connuon  lav, 
nor  has  it  been  made  one  by  statute. 

Offenses  must  be  charged  in  the  words  of  the  statute  which  de«icribe 
them,  or  in  w^ords  which  convey  the  clear  meaning  of  the  langnagf 
used  in  the  statute.  State  rtt.  Watsan,p.  59S. 

In  a  trial  under  an  indictment  for  murder  the  conviction  of  an  accused 
f(U'  manslaughter  operates  an  absolute  acquittal  of  the  charge  of 
murder,  and  if  the  conviction  be  set  aside  on  his  motion,  he  cannot 
be  put  upon  his  trial  the  second  time  for  murder,  but  he  may  lie 
tried  for  manslaughter  on  the  same  indictment.  No  law  or  juris- 
l)rudence  requires  that  he  could  only  and  legally  be  tried  on  a  new 
indictment  specifically  charging  manslaughter,  as  the  latter  is  in- 
cluded in  every  indictment  for  murder.  State  vs,  Dunn,  p,  610 

An  indictment  for  retailing  spirituous  liquors  without  a  license  is  not  de- 
fective for  its  failure  to  aver  the  name  of  the  person  to  whom  the 
liquors  were  sold.  State  r*.  Brown, p.  772. 

Where  the  first  count  of  an  indictment  has  specifically  laid  the  time  and 
venue  of  the  offense,  and  the  second  count  charges  the  same  act  to 
have  been  committed  ''  on  the  day  and  date  aforesaid  and  in  the  dis- 
trict. State  and  parish  aforesaid,''  tlie  laying  of  time  and  venue  thus 
made  is  certain  and  unambiguous  and  is  sufficient. 

Section  794  R.  S.  defines  two  distinct  offenses,  viz. :  (1.)  Inflicting  a 
wound  less  than  mayhem  with  a  dangerous  weapon ;  (2.)  inflicting 
a  like  wound  with  intent  to  kill  j  and  under  a  count  charging  the 
first  offense,  proof  of  intent  to  kill  is  not  essential. 

Tnder  the  first  clause  of  the  statute  it  is  not  essential  that  the  instrument 
used  should  be  a  technical  dangerous  weapon  fashioned  and  useil 
for  purposes  of  offense.  It  was  long  since  held  that  an  ortliuary 
pocket-knife,  when  so  employed,  was  a  dangerous  wea^pon  within 
the  meaning  of  the  statute ;  and  so,  by  parity  of  reasoning,  would 
be  an  axe,  a«  used  in  the  present  case.     Stat^  vs.  Jacob,  10  Ann.  141. 

State  m.  Rertzofj^  p.  775. 

An  indictment  under  S<'cti<m  90')  of  the  Ki^vised  Statutes,  which  declares 
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that  any  sen'H lit,  clerk,  broker,  a;;:t'iit,  vU-,,  who  shall  wroiij^fiilly 
use,  dispose  of,  conceal,  or  otherwise  eiiil)ezzle  any  money  which  he 
shall  have  received  for  another,  or  for  his  employer,  or  principal, 
etc.,  by  virtue  of  his  trust  or  employment,  or  which  shall  have  been 
entrusted  to  his  care  and  keeping,  or  possession,  upon  conviction, 
etc.,  is  sufficient,  if  it  sets  forth  in  words  of  similar  import  to  those 
contained  in  the  staitute,  the  vapcuUy  in  which  the  defendant  re- 
ceived and  possessed  the  money  entrusted  to  him  for  delivery  t<» 
another.  State  vh,  WanhiH(fton,  p.  778. 

An  information  for  larceny  charging  that  the  accused  "  did  feloniously 
and  wilfully  steal,  take  and  carry  away  of  the  property  and  from 
the  possession  of  A.  Z.,"  etc.,  is  not  defective  for  failing  to  state 
that  the  property  was  taken  withont  the  consent  of  the  owner,  and 
with  the  intent  on  the  part  of  the  accused  to  convert  the  same  to  his 
own  use. 

These  are  necessary  ingredients  in  the  proof  of  larceny,  and  as  such 
should  be  charged  to  the  jury,  but  in  pleading  the  same  meaning 
may  be  conveyed  by  different  words.  State  vs.  Jonea,  ;>.  784. 

An  indictment  under  Sec.  792,  R.  S.,  which  charges  the  accused  "  with 
wilfully,  feloniously,  and  of  his  malice  aforethough  t,  with  a  dangei^ous 
weapon,  to-wit:  a  gun,  assault  one  Coleman  Franklin  with  intent 
then  and  there  to  murder,''  is  sufficient,  and  covers  the  offense  of  an 
assault  with  intent  to  murder.  The  words  with  a  dangerous  weapon 
are  surplusage.  It  was  unnecessary  to  set  out  the  nnmner  in  which 
the  assault  was  made. 

The  indictment  is  sufficiently  distinct,  as  the  meaningisclear  that  the  Jis- 
sault  was  made  on  Coleman  Franklin  with  intent  to  murder  him. 

There  is  but  one  oftense  charged  in  the  indictment,  and  the  use  of  the 
words  with  a  "dangerous  weapon  "  does  not  create  two  offenses  in 
the  same  count.  State  vk.  Smith ,  />.  7H9. 

.mixjf/s  chakcjk 

Fnder  section  71)2,  Kevisetl  Statutes,  defining  and  punishing  the  oflense 
of  "assaulting  another  by  wilfully  shooting  at  him,"  no  other 
nnilice  is  made  an  ingredient  of  the  offense  except  that  legal  malice 
which  the  law  implies  and  i)resumes  from  the  doing  of  an  unlawful 
and  injunous  act  without  legal  gratification.  It  was,  therefore,  no 
error  for  the  judge,  on  advising  the  jury  of  the  necessity  of  finding 
that  the  assault  and  shooting  were  unlawful  and  wilfull,  to  charge 
them  that  the  law  presumed  such  nnilice  as  the  Statute  contem- 
plated. State  VH  Aleck\  p.  83. 
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Tlie  counsel  for  the  accused  requested  the  judge  to  charge  the  jury  that 
<^  in  order  to  excuse  a  homicide  on  tlie  ground  of  self-defense,  it  iK 
not  necessary  that  there  should  be  actual  and  impending  danger : 
that  the  true  test  is  whether  the  defendant,  at  the  time  of  the  act 
honestly  believed,  etc, — ^had  reasonable  groiuids  to  'relieve  that  he 
was  in  immediate  danger  of  loss  of  life,  or  of  the  infliction  of  great 
bodily  harm,  and  that  he  had  uo  other  apparent  means  -of  escape.*^ 

The  judge  declined  to  thus  charge  the  jury,  on  the  ground  that,  under 
the  law,  an  actual  assault  or  demonstration  must  be  shown ;  but 
that,  in  otlier  respects,  the  requested  charge  was  correct,  substan- 
tially. Held :  there  is  no  substantial  difference  between  the  charge 
i*eq nested  and  the  one  that  was  given  ;  and  that  tlie  opinion  of  this 
court  in  State  vs.  Chandler,  5  Ann.  487,  contains  the  law  of  self- 
defense  as  administered  in  the  courts  of  this  State. 

State  vs,  Borr4e  Peternan,  p.  85. 

A  trial  judge  does  not  err  in  refusing  to  give  the  jury  a  charge  already 
covered  by  previous  charges.  He  cannot  be  required  to  reiterate 
unnecessarily  the  exposition  ah-eady  made  by  him,  of  the  law  ap- 
plicable to  the  case,  which  was  not  expected  to  and  which  is  not 
charged  with  not  containing,  or  covering,  the  special  charge  asked. 

In  order  to  determine  wliether  the  trial  judge  erred  in  refusing  to  charge 
the  jury  as  to  the  law  of  the  caae,  the  bill  to  his  ruling  must  show 
that  the  circumstances  or  fact«  l)efore  the  court  justified  a  request 
for  the  charge.  Particularly  must  this  be  done  in  cases  in  whicli 
the  charge  asked  relates  to  the  weight  to  be  or  not  attached  to  the 
circumstance  of  the  fight  of  the  accused.  In  the  absence  of  such 
statement,  the  appellate  court  has  no  authority  to  say  that  the 
charge  was  improperly  decline<l.  State  vs,  Hamilton,  p,  317. 

Tnder  Section  785  Revised  Statutes,  the  law  of  manslaughter  is  perti- 
nent in  every  trial  for  murder,  l>ecause  the  statute  authorizes  the 
jury  to  find  a  verdict  of  manslaughter  in  any  trial  for  ninrtler. 
State  vs.  Brown,  40  Ann.  785. 

In  his  charge  to  the  jury  on  such  trials  the  judge  discharges  his  duty 
when  he  states  the  law  of  manslaughter,  but  he  must  leave  the  jury 
to  determine  whether  it  is  applicable  to  the  facts  proved  in  the  ease ; 
and  if  he  uses  language  expressing  or  necessarily  implying  that-,  in 
his  opinion,  the  law  is  not  applicable  to  the  facts,  he  invades  the  ex- 
clusive province  of  the  jury,  in  violation  of  Sec.  991  Revised  Statutej«. 
and  commits  error.  State  m,  livmcn^  p.  410. 

It  appearing  tliat,  on  form<»]'  trial,  tlu»  judge  had,  on  request  of  defend- 
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ant,  eharged  the  jury  that  iufonuatioii  was  fatally  defective  and  that 
they  were  bound  to  acquit,  it  does  not  lie  in  defendant's  mouth, 
under  plea  of  autrefois  acquit,  to  assert  that  the  former  informa- 
tion was  valid.  State  r«.  Meekinsy  p,  543. 

In  case  a  requested  special  charge  is  considered  irresponsive  to  the 
proven  facts  and  inapplicable  to  the  case  it  is  proper  that  the  trial 
judge  sliould  decline  to  give  it  to  the  jury.      State  r«.  Beek,  p,  584. 

A  verdict  will  not  be  set  aside  on  an  exception  to  a  portion  of  the  judge's 
charge  to  the  jury,  which  does  not  comment  on  the  facts,  and  con- 
tains only  an  illustration  of  a  general  abstract  proposition,  which 
embodies  self-evident  truths. 

The  trial  judge  is  not  required  by  any  law  to  repeat  as  a  special  charge 
that  which  he  had  already  given  to  the  jury  in  the  general  charge. 

State  vs.  Canty f  p.  587. 

The  trial  judge  is  not  required  to  give  as  a  special  charge  of  that  which 
is  fully  covered  in  his  general  cliarge  to  the  jury. 

State  V8.  Wright  et  aJji.,  p.  600. 

The  trial  judge  cannot  be  required  to  charge  any  principle  of  law  in  the 
words  or  language  suggested  by  counsel ;  it  is  sufficient  Uiat  tlie 
charge  embodies  the  substance  of  the  principle  urged  if  it  be 
correct.  State  vs.  Wright ^  p.  605. 

In  charging  the  law  to  the  jury  in  a  criminal- trial  the  judge  will  not  be 
coerced  to  embody  the  law  in  the  language  or  form  suggested  by 
counsel.  If,  in  his  own  way  and  language,  the  judge  gives  the  sub- 
stance of  the  charge  requested,  lie  has  done  his  duty  to  tlie  State 
and  to  the  accused,  and  his  ruling  will  not  l)e  disturlied  on  ap])eal. 

State  vs.  Miller,  p.  677. 

It  is  proper  to  charge  the  jury  that  ^^  evidence  as  to  good  character  can 
have  little  practical  eifect  against  direct  and  satisfactory  evidence  as 
to  guilt,  and  it  cannot  turn  the  scale  against  conclusive  evidence.*! 

Instructions  to  the  jury  need  not  be  repeated  in  a  special  charge,  where 
they  liave  been  fully  covered  in  the  general  charge. 

State  rs,  Spooner,  p.  780. 

If  it  appeal's  from  bills  of  exception  taken  by  tlie  accused  himself,  that 
the  deceased  was  fleeing  from  his  slayer  at  the  time  of  killing,  the 
trial  judge  cannot  be  required  to  instruct  the  jury  on  the  law  of 
self-defence,  as  it  would  be  entirely  inapplicable  to  such  a  state  of 
facts. 

In  instructing  the  jury  that  if  they  lH»lieve  that  certain  facts  have  been 
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proved  on  the  trial,  they  sliould  And  a  stated  verdict,  the  trial  judge 
does  not  trench  on  tlie  province  of  the  jury  as  the  exclusive  judges 
of  the  facts,  or  violate  the  rule  of  law  which  forbids  him  from  com 
nienting  on  the  facts.  State  V8,  Mitchell  et  ah.,  p,  107:^. 

JL'RV. 

While  it  is  a  rnle  in  criminal  jurisprudence  that  the  verdict  of  a  jury  will 
not  l>e  vitiated  by  the  fact  that  during  the  trial  the  jury  were  allowed 
a  moderate  use  of  spirituous  liquors,  as  a  stimulant  or  refreshnieutii, 
the  docti-ine  will  not  be  extended  to  cases  where  it  is  shown  that  at 
least  two  members  of  the  jury  consumed  an  inordinate  amount  of 
whisky  or  other  intoxicating  liquor,  within  a  few  hours,  from 
which  they^felt  sick  at  the  time  that  the  verdict  was  reached. 

Such  a  glaring  abuse  of  a  dangerous  privilege  cannot  be  sanctioned  or 
tolerated,  but  must  be  rebuked.  State  vs.  Brotissard,  p.  81. 

A  complaint  that  in  a  criminal  conviction  there  was  no  proof  of  the  venue, 
involves  a  question  of  fact  exclusively  within  the  province  of  the 
jury,  and  over  which  the  Supreme  Court  has  no  jurisdiction. 

Stnte  V8.  Nettles,  p.  323. 

In  the  absence  of  statutory  regulations  courts  can  only  guard  against  the 
abuse  of  the  privilege  of  furnishing  spirituous  liquors  to  members  of 
a  jury  as  refreshments. 

It  is  a  safe  rule,  however,  to  be  followed,  to  allow  such  refreshments 
only  in  case  of  necessity,  on  the  order  of  the  judge,  and  in  moderate 
quantities.  The  supplying  of  tlie  jury  with  it  in  bottles  and  flasks 
is  reprehensible. 

Ruling  in  case  of  State  vs.  Broussnrd  aflinned. 

State  1-8.  DemureHej  p,  41;). 

A  motion  in  arrest  of  judgment,  is  not  the  proper  plea  to  urge  against 
an  error  in  the  proceedings  touching  the  time  or  the  manner  of  im- 
paneling a  petit  jury.    Such  a  vice  in  the  record  can  be  taken  ad- 
t        vantage  of  by  an  argument  of  error  filed  in  this  court. 

St^te  V8.  Pnce,  p.  S^. 
When  the  district  judge  finds  it  necessary  to  prolong  the  term  of  his 
.     court  to  transact  cnminal  business,  and  a  jury  has  l)een  drawn  for 
only  two  weeks  of  the  term,  under  the  provisions  of  Act  44  of  1877, 
he  has  discretionary  power  to  order  the  jury  cx>mmissioners  to  draw 
a  jury  for  the  third  week. 
When  the  venire  list  contains  names  who  have  lM»en  summoned,  but  not 
the  jurors  who  were  drawn,  this  is  no  ground  for  setting  aside  the 
venire. 
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The  accused  who  alleges  a  correct  copy  of  the  venire  has  not  been  served 
on  hhn  must  prove  it.  State  vs.  Wright  et  ah.,  p.  600. 

The  discretion  of  a  trial  judge,  in  amtaining  a  challenge,  on  the  part  of 
the  State,  of  a  juror,  for  cause,  is  not  reviewable  on  appeal,  and  an 
error  in  such  ruling  does  not  entitle  the  accused  to  relief.  Tlie  de- 
ft* n  dan  t  cannot  exercise  any  control  over  the  rejection  of  jurors  by 
the  State.  State  vs,  Lewis ^  p,  590. 

Failure  of  tJie  clerk  to  qualify  as  jury  commissioner,  is  fatal  to  indict- 
ments and  other  proceedings  of  the  jury  drawn  by  such  coiuniis- 
nioner,  if  seasonably  urged ;  but,  under  section  11  of  the  Act  44  of 
1877,  such  objection  must  be  urged  at  the  first  day  of  the  term. 
Failure  to  urge  on  euch  day  may  be  excused  wlien  the  circumstances 
render  it  impossible  to  do  so,  and  also  when  the  defect  was  not  diK- 
covered  until  after  the  first  day  j  but  in  the  latter  case,  prompt 
action  is  required  after  discovery,  and  delay  and  laches  in  urging 
the  objection  will  bar  the  right  to  urge  it. 

Various  charges  of  errors  considered  and  overruled. 

State  V8,  SterliHi/y  p.  079. 

The  clerk  of  court  is  a  competent  witness  by  whom  to  prove  that  he  was 
not  duly  qualified  as  jury  commissioner  prior  to  the  drawing  of  a 
venire. 

The  law  requires  that  a  motion  to  quiish  and  set  aside  a  iruire  on  the 
ground  tliat  tlie  clerk  liad  not  been  qualified  as  a  jury  commissioner 
l>efore  he  assisted  in  the  drawing  thereof,  shall  he  filed  on  the  first 
day  of  the  term  at  which  the  indictment  is  found,  and  any  objection 
to  that  effect  must  be  so  filed,  or  exceptional  circumstances  shown 
which  rendered  compliance  therewith  impnwticable. 

State  VM.  A Hh worth,  p.  683. 

When  the  jury  commission  has  failed  and  neglected  to  take  from  the 
venire  box  for  several  years  the  names  of  jurors  disqualified,  absent 
and  dead,  it  is  competent  for  a  succeeding  jury  commission  to 
remedy  the  evil,  to  empty  the  venire  box,  /md  place  therein  three 
hundred  qualified  jurorrs. 

Where  the  clerk  is  intro<1uced  as  a  witness  and  questioned  as  to  the 
right  of  the  jury  cx)mniission  in  taking  from  the  venire  1h)x  dis- 
qualified, absent  and  dead  jurors,  this  is  not  such  parol  evidence  as 
to  contradict  or  vary  the  venires  previously  drawn. 

When  several  members  of  a  jury  ctmimission,  who  ai*e  also  school 
direct-ors,  have  (]ualified  as  commissioners  since  their  appointment 
as  school  directors,  they  are  competent  and  legal  connnissioners. 
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When  the  clerk  of  court,  who  is  ex  offich  a  jury  eomiiiissiouer,  lias  taken 
the  oath  as  gucli,  it  is  uot  necessary  for  hiiu  to  again  take  the  oath 
when  the  judge  removes  the  commissioners  he  is  anUiorized  to 
appoint,  and  appoints  others. 

There  is  no  separation  of  a  jury,  when  a  juror  is  permitted  to  go  to  a 
water-closet,  which  lias  been  previously  examined  by  a  deputy 
sheriff  to  see  that  no  one  is  there,  and  goes  in  there,  and  the  door 
is  kept  partially  opened,  and  the  jury,  under  the  charge  of  a  deputy, 
is  kept  in  front  of  same  at  a  convenient  distance.  Nor  is  tliere  a 
separation  when  the  jury  is  taken  to  a  hotel  for  dinner,  and  kept  to- 
gether under  the  charge  of  two  deputy  sheriffs,  and  when  no  inter- 
course with  them  is  permitted. 

State  vs.  David  and  Wilson  Nockum,p,  689. 

An  objection  to  the  want  of  competency  of  a  juror,  based  on  the  ground 
that  he  was  not  sufficiently  acquainted  with  the  English  language, 
and  did  not  understand  such  terms  as  "bias,"  " prejudice,^  and 
*•  verdict,"  must  be  received  and  construed  reasonably. 

The  law  does  not  require  a  juror  to  be  a  scholar,  or  that  he  should  have 
an  education.  It  only  requires  that  he  should  comprehend  ordinary 
discourse  in  the  English  language. 

The  expression  of  an  opinion  which  disqualifies  a  juror,  is  a  fixed,  de- 
liberate and  determined  one,  which  does  not  yield  to  evidence. 

8tat£  vs.  Dent  et  «/«.,  p.  1088. 

When  the  jury  commission  has  failed  and  neglected  to  take  from  the 
venire  box  for  several  years  the  names  of  jurors  disqualified,  absent 
and  dead,  it  is  competent  for  a  succeeding  jur>^  commission  to  remedy 
the  evil  to  empty  the  venire  box,  and  place  therein  three  hundred 
qualified  jurors. 

Where  the  clerk  is  introduced  as  a  witness  and  questioned  as  to  tJie 
right  of  the  jury  commission  in  taking  from  the  venire  box  disquali- 
fied, absent  and  dead  jurors,  this  is  not  such  parol  evidence  as  to 
contradict  or  vary  the  venires  previously  drawn. 

When  several  members  of  a  jury  commission,  who  are  also  school  dii'ec- 
t^rs,  have  qualified  as  commissioners  since  their  appointment  as 
school  directors,  they  are  competent  and  legal  commissioners. 

When  tlM'  clerk  of  court,  w'ho  is  ex-officio  a  jury  commissioner,  has  taken 
tlie  oath  as  such,  it  is  not  necessary  for  him  to  again  take  the  oath 
when  the  judge  removes  the  oomniiHsitmers  he  is  authorized  to  ap- 
point, and  appoints  otliers.  8t€ite  vs.  Biley^  p.  693. 
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JURY   COMMISSIONERS. 

It  is  well  settled  law  that  objections  to  tbe  qualiticatious  of  jury  coni- 
iiiiBsiouers  must  be  urged  in  the  preliminary  stages  of  the  trial,  and 
eamiot  be  heard  after  plea,  trial  and  verdict. 

State  VH.  TmUdv,  p.  838. 

LAW. 

The  l>est  judicial  authority  is  that  the  declaration  to  the  jury  tliut  they 
are  the  judges  of  the  law,  must  be  followed  by  an  cxplanarion  of  the 
sense  in  which  they  are  the  judges  of  the  lawj  and  it  is  the  duty  of 
tlie  judge  to  give  them  a  knowledge  of  the  law  applicable  t4>  the 
case.  State  r«,  Tmlale,  p.  338. 

The  title  of  Act  83  of  1886,  which  is  **An  Act  to  amend  and  re-enact 
Section  910  of  the  Revised  Statutes  of  1870,"  contains  an  expression 
of  the  object  of  the  act  within  constitutional  requirements.  The  act 
itself  does  not  contain  more  than  one  object. 

The  title  of  an  amendatory  act  expressing  the  object  by  a  refei-encc  to 
and  designation  of  the  act  to  be  amended  is  a  substantial  compliance 
A'ith  the  requirement  of  the  Constitution  touching  the  description  of 
the  object,  in  the  title,  of  a  legislative  act. 

Act  83  of  1886  has  full  effect  in  parishes  whei-e  no  license  can  In?  ob- 
tained. State  VH,  Brown,  p,  772. 

Act  74  of  1886  authorizing  the  court  t^)  appoint  attorney  to  i-epresent  the 
State  when  the  district  attorney  is  recused,  sick  or  necessarily  ab- 
sent, does  not  violate  Ai-t.  124  of  the  Constitution. 

While  the  appointment  of  a  foreman  to  the  ^>efi7  jury  by  the  judge  is  un- 
necessary and  perhaps  in*egular,  it  is  a  matter  too  trivial  to  serve 
as  a  basis  for  relief  in  this  court.  State  vs.  Johnson^  p.  1076. 

The  police  or  i^ecorders'  court  of  the  City  of  New  Orleans  are  vested 
with  jurisdiction  **  to  try,  sentence  and  punish  all  persons  who  vio- 
late any  legal  or  valid  city  ordinance.^'    Act  20  of  1882,  sec.  49. 

Section  8  of  the  same  act  delegates  to  the  cit^^  the  power  to  exclude 
Ifouses  of  prostitution  and  assignation  from  certain  limits  and  to 
close  the  same  and  to  authorize  the  Mayor  to  close  them. 

To  require  the  occupants  or  keepers  of  such  houses  to  remove  from  the 
same  is  a  proper  and  practical  method  of  closing  such  houses,  and  the 
imposition  of  fine  and  imprisonment  for  refusing  to  remove  is  a 
competent  sanction  of  such  requirement. 

The  fact  that  the  keeper  of  an  assignation  house  is  the  owner  of  the 
same  does  not  exempt  her  from  obedience  to  such  oixliuances,  which 
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are  an  exercise  of  tlie  police  power  subject  to  which  all  right*  of 
property  are  lield. 

The  ordinance  does  not  deprive  defendant  of  her  property,  but  only 
prevents  her  from  using  it  in  a  manner  inconsistent  with  public 
order  and  morals. 

Even  this  qualified  deprivation  is  not  opt^rated  without  **  due  process  of 
law  ;''  since  the  i)enaltie8  are  enforced  by  a  competent  tribunal  after 
contradictory  hearing  and  on  proof  that  defendant  was  making  the 
prohibited  use  of  her  property  and  had  di8ol)e3'ed  the  order  to 
remove. 

In  this  class  of  cases  evidence  of  the  common  reputation  of  the  liouse 
and  its  keeper  is  admissible. 

Under  Act  29  of  18S6,  conviction  of  infamous  crime  is  no  longer  a  dis- 
qualification of  a  witness  in  criminal  cases. 

State  VH.  Mack,  p,  1079. 

Tlic  aHowance  of  a  cliange  of  venue  is  largely  within  the  sound  legal 
discretion  of  the  trial  judge,  and  his  ruling  will  not  be  disturbed 
unless  it  is  manifest  that  his  discretion  has  been  abused. 

Sf^te  V8.  Dent  et  ah.,  p.  1083. 

Tiic  appointment  oi'  an  attorney  to  act  in  place  of  the  district  attorney, 
under  Act  74  of  1H8(J,  i-overs  all  the  duties  required  of  the  district 
attorney. 

The  attorney  so  ax)pointed  is  not  re»stricted  in  his  duties  to  cases  already 
on  file,  but  he  has  to  discharge  all  the  duties  imposed  by  law  upon 
the  distrii't  attorney.  He  is  not  requii-ed  to  take  an  oath  in  each 
case.  State  vs,  Montgomery ^  p.  1087. 

NEW    TRIAL. 

An  unintended  act  derives  its  character  from  the  intended  crime.  The 
original  malicious  intent  affects  both.  A  verdict  and  sentence  in 
such  case  is  a  bar  to  further  prosecution.        State  rs,  Pujo, p,Si6. 

The  trial  judge  is  vested  with  a  sound  legal  discretion  in  the  allowance, 
or  refusal  of  applications  for  new  trials,  and  his  action  in  denyujg 
same  will  not  be  reversed  in  the  absence  of  a  showing  that  the  court 
had  abitscd  itn  diticretiou  to  the  detriment  of  the  accused. 

State  iti.  Beck,  p.  584. 

Overruled  and  disallowed  objections  cannot  be  a  proper  foundatiou  for 
a  new  trial.  State  vif.  Letcis,  p,  5fM). 

The  discretion  of  trial  judges  in  dealing  with  motions  for  new  trials  on 
the  ground  of  newly  discovered  evidence,  even  to  the  extent  of  their 
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refitting  to  believe  the  affidavit  of  an  alleged  newly  discovered  wit- 
ness, will  not  be  interfered  with  on  appeal,  unless  it  clearly  Hpi>ear 
to  liave  been  exercised  in  an  arbitraiy  or  unjust  manner. 

Sta te  VH.  JhinHfp,  610. 

In  a  motion  for  new  trial  on  the  ground  of  newly  discovered  evidence, 
if  the  evidence  he  newly  discovered,  if  it  he  credible  anil  unsuspi- 
cious, and  if  it  be  material  and  important  in  the  case,  the  new- 
trial  should  he  granted.  State  rs,  FriMc,  p.  015. 

That  a  member  of  the  petit  jury  which  tried  the  case  had  been  a  mem- 
ber of  the  grand  jury  which  ha<l  found  the  indictment,  while  good  aw 
a  ground  of  challenge  to  the  juror,  cannot  avail  on  a  motion  for 
new  trial.  State  r«.  Smith,  p.  688. 

A  refusal  to  gi*ant  a  new  trial  will  not  be  reviewed  when  the  bill  sets  out 
no  lActs  upon  which  the  ruling  was  made. 

State  vs,  S2)ooiief\  p,  780. 

Newly  discovered  testimony,  tor  the  purpose  of  impeaching  a  witness 
who  has  testified  on  the  trial,  is  insufficient  to  justify  the  allowance 
of  a  new  trial. 

Much  more  importance  is  due  to  the  testimony  of  a  witness  given  on  the 
trial  in  open  court,  than  to  any  statements  which  he  may  have 
made,  on  some  other  occasion,  either  before  or  after  the  trial. 

The  same  principles  of  law  are  applicable  to  the  contradictory  state- 
ments of  persons  in  ejrtremiSf  as  are  to  those  of  a  witness  under  ex- 
amination under  oath.  State  rn.  Burt  et  alfi,,p,  787. 

l*LKAl>lN(iS. 

A  motion  to  quash  an  indictment  for  the  reason  that  the  clerk  of  the 
court  had  not  been  sworn  as  a  member  of  the  jury  commission,  made 
after  a^Taignment,  but  before  trial,  will  be  considered  as  seasonably 
made,  if  it  appears  from  the  record  that  the  defect  was  not  known  U^ 
the  accused,  or  his  counsel,  on  the  first  tlay  of  the  term,  or  before 
arraignment.  State  v«.  Strivkiand  et  «/*.,  p.  513. 

KhXl  SATION. 

The  law  dot»8  not  authorize  a  district  judge,  presiding  over  a  court  hav- 
ing criminal  jurisdiction,  to  recuse  himself  simply  because  he  is  con- 
nected by  blood  or  marriage  with  an  accused. 

The  Act  of  1877,  No.  JJ5,  which  placed  no  restriction  on  such  recusation 
whenever  the  judge  was  so  connected,  has  been  repealed.  It  w^as  re- 
placed by  the  Acts  of  1880,  No.  40,  and  of  1882,  No.  48,  which  refer 
to  both  eiiii  and  eriminal  eaaett,  and  which  restrict  recusation  to 


12U8  INDEX. 


CRIMINAL  LXW—Continiied. 

cases  in  wbicli  the  judge  is  related  within  the  fourth  degree,  to  an 

accused  or  other  party. 
A  judge  lias  no  right  to  recuse  himselt'  whei^  a  party  to  the  case  could 

not  legally  do  so. 
A  self  recused  judge,  who  acts  without  authority  of  law,  in  recusing 

himself,  cannot  appoint  anotlier  to  act  in  his  lieu  and  stead  in  such 

cast*.  State  ex  reL  Jones  vs.  Judges^  p.  319. 

TRIAL. 

In  case  the  record  sliows  that  the  prisoner  was  brought  to  the  bar  of  the 
court  wlien  tlie  trial  commenced  and  that  the  trial  was  concluded  at 
the  same  continuous  sitting  of  the  court,  and  without  there  having 
been  any  intervening  adjournment  held,  the  presence  of  the  prisoner 
throughout  the  entire  proceedings  must  be  presumed. 

State  vft.  Peterson, p,  85. 

VEKDICT. 

The  presence  of  an  accused,  in  court,  is  sufiiciently  shown  by  a  minute 
entry  reading  a«  follows:  "In  this  case,  the  prisoner,  F.  A.  C, 
represented  by  his  counsel,  Messrs.  S.  D.  and  W.,  and  the  District 
Attorney,  being  all  present  in  open  court,  tlie  jury,  come,"  etc.,  etc. 

State  vs.  CaUegarij  p.  578. 

The  receiving  of  a  verdict  of  a  jury  is  a  ministerial  act  and  may  be  re- 
ceived on  a  dies  non.  State  vs.  Canty jp,  587. 

WITNESSKSJ.S. 

One  appearing  as  a  witness  before  the  grand  or  petit  jury  to  give  his 
testimon^^,  must  be  called  and  his  testimony  heard  whether  he  has 
been  summoned  or  not, — hence  such  pei*son  is  a  witness  within  the 
intendment  of  Revised  Statutes,  Section  880. 

State  vs,  mdale,p,  338. 

Due  diligence  is  a  matter  of  fact  upon  wliich  the  judges  opinion  is  pre- 
sumably correct. 

Where  a  subpa?ua  was  served  on  **  Richard  English  ^  and  he  appeared 
at  the  trial  and  answered  to  his  name  when  called,  and  the  defense 
alleged  that  it  was  Richard  Englisli,  Jr.,  who  was  desired  as  a  wit- 
ness, and  moved  for  a  continuance  on  this  ground,  there  was  shown 
a  w^ant  of  diligence  in  not  furnishing  the  correct  name  of  the  wit- 
ness to  the  officer  who  issued  the  subpcena. 

State  vs  Spooner,  p.  780. 
DAMAGES. 

Although  a  common  carrier  of  passengers  owes  obligations  to  its  well 
passengers  as  well  as  to  those  who  are  sick,  and  is  bound  to  protect 
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court,  cannot  be  admitted  in  evidence  in  oar  court  as  tl  ! 
judgment  or  decree.  Successhn  of  I^renz 

A  party,  in  offering  written  documents  in  evidence,  lias  the  i 
strict  its  effects  as  evidence  to  a  definite  purpose,  and    ; 
pelled  to  offer  them  for  whatever  they  may  be  worth  as  i  i 

Succession  of  Murray 

The  return  of  a  sheriff  executing  a  writ  of  feri  faciwt  forms  a  i 
and  integral  part  of  the  record  in  tlie  sale  proceedings,  i 
ordinary  circumstances,  is  admissible  in  evidence,  as  such 
remainder  has  been  offered  by  an  adverse  party. 

Once  admitted  in  evidence  in  a  purely  petitory  action,  such  rt 
to  be  viewed  in  the  light  of  an  attack  upon  a  judicial  title 
ingredient  of  it. 

Neither  the  judicial,  nor  extra  judicial  declarations,  of  a  pur 
public  sale,  can  be  admitted  in  evidence  on  the  trial  of 
action  for  the  purpose  of  impeaching  a  judicial  title. 

McCall  rs.  frhu  et  als,, 

ELECTIONS. 

In  the  absence  of  special  statutory  authorization,  courts  a  • 
jurisdiction  ratioiie  materia*  to  entertain  cases  of  conteste 

The  foregoing  rule  applies  as  well  to  elections  held  to  dct' 
]oc4ition  of  a  parish  seat  as  to  election  of  officers. 

No  statute  invests  the  courts  of  this  State  with  juris<liction 
tested  elections  to  determine  the  parish  seat. 

State  ex  ret.  Woodruff  va.  Police  Jury  et  at  ft. 

EMANCIPATION. 

A  minor  above  the  age  of  eighteen  is  not  entitled  to  be  em 
unless  it  appears  affirmatively  and  conclusively  from  tin; 
in  the  case  that  he  is  fully  capable  of  managing  his  own  m 

Emancipatiou  of  Pocficlii 

EMINENT  DOMAIN. 

The  City  Council  cannot  grant  the  exclusive  use  of  the  sti 
street  railway,  and  deprive  succeeding  councils  of  the  pov 
forming  the  duty  of  regulating  the  use  of  the  streets  in  su< 
as  it  may  deem  best  for  the  public  interests. 

'Hie  proprietary  right  which  a  street  railway  has  on  its  tract 
t4>  the  right  of  eminent  domain. 

Bail  road  Compauy  rtt,  Railroad  Conipauii 
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The  measure  of  damages  is  the  amount  of  reasonable  costs  incurred  and 
paid  for  by  the  owner,  to  remedy  the  defects  and  to  place  the  boat 
in  a  proper  condition,  as  contemplated  by  the  contract. 

Leathers  r«.  Sweemf  et  «/«.,  p.  287. 

To  be  relieved  from  an  action  in  damages  for  malicions  prosecution,  the 
defendant  must  rebut  the  prima  facie  proof  of  implied  malice  against 
him,  by  sliowing  honeftt  belief,  grounded  on  probable  and  reasonable 
cause. 

The  circumstance  that  advice  of  counsel  was  obtained  befoi-e  making  the 
charge,  will  l>e  no  shield,  when  it  does  not  appear  that  a  full  dis- 
closure of  all  the  fticts  tending  to  show  an  honest  belief,  based  on 
probable  and  reasonable  cause,  has  been  made  at  the  time  of  consul- 
tation. 

Excessive  damages  awarded  by  a  jury  will  be  reduced,  in  i>roper  cases. 

Cointement  us.  Cropper j  p.  303. 

In  an  action  for  malicious  prosecution  of  a  civil  suit,  it  is  essential  to 
prove  both  want  of  probable  cause  and  malice,  which  are  not  estab- 
lished in  this  case.  Livingstone  vs,  Jlardie  Bros,,  p.  31 1. 

To  maintain  an  action  by  a  servant  against  a  master  for  an  injury  re- 
sulting from  defective  buildings,  premises  or  appliances,  two  ele- 
ments must  concur,  viz  :  Fault,  or  knowledge  on  the  part  of  the 
mast<er ;  innocence  of  fault  or  ignorance  of  the  danger  on  the  part  of 
the  servant. 

However  gross  the  fault  of  the  master  in  subjecting  the  servant  to  risk 
from  such  causes,  yet  when  the  servant  knows  the  defects  and 
danger,  and  still  knowingly  and  without  protest,  consents  to  incur 
the  risk  to  which  he  is  exposed  thereby,  he  is  deemed  to  assume 
such  risk  and  to  waive  any  claim  for  damages  against  the  master  for 
iiyury  resulting  therefrom. 

Held  that  the  evidence  establishes  knowledge  by  the  servant  of  tlie 
dangerous  defects  which  occasion  the  injury  and  presumed  assump- 
tion of  the  risk  thereof. 

Distinctions  between  this  case  and  that  of  Faren  vs.  Sellers,  39  Ann. 
1011.  Carey,  tutrix,  vs,  /Sellers,  p,  500. 

It  is  not  always  that  malice  and  want  of  probable  cause  can  be  inferred 
from  the  discharge  of  an  accused.  If  the  discharge  be  prima  fade 
evidence,  the  presumption  may  be  rebutted  by  sufficient  proof. 

In  the  absence  of  facts  showing  malice  and  want  of  probable  cause, 
which  are  essential  ingredients  in  an  action  for  malicious  prosecu- 
tion, no  recovery  can  be  had  for  indemnity. 
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It  \»  the  malice,  coinposod  of  bad  feeliug,  and  the  knowledge  of  the 
want  of  a  probable  and  jnst  cause,  whicli  create  liability. 

(iirot  vs»  Graham,  p,  511. 

No  increase  of  damages  for  attoriiey's  foes  will  be  allowed  on  the  disso- 
lution of  an  injunction,  fiu-  services  rendered  in  this  court,  when  it 
appears  from  the  record  that  tlie  petition  in  the  original  suit  was 
amended  by  covenant  of  parties  to  give  tliis  court  jurisdiction. 

Lem  en  liter  r8,  Mc(lear1ey,p,  411. 

In  building  a  bridge  at  the  cr<»ssing  of  its  track  over  a  public  street,  a 
railroad  company  is  bound  t4>  construct  it  of  such  material  and  in 
such  manner  and  to  maintain  it  in  such  condition  as  to  make  and 
keep  it  safe  for  i)ublic  travel ;  and  in  case  of  fault  or  lack  of  care  in 
the  performance  of  such  duties,  it  is  res]>onsible  for  injury  occa- 
sioned thereby  to  a  traveler. 

While  rarely  finding  occasion  to  increase  verdicts  of  juries  in  this  class 
of  cases,  yet,  having  jurisdiction  ami  being  bound  to  pass  on  the 
facts  as  well  as  the  law,  we  must  do  justire  when  the  verdict  of  the 
jury  has  clearly  failed  U>  do  it. 

CdUlireU  m.  Uailroad  Company,  p,  624. 

When  a  railroa^l  company  equips  its  engines  with  the  most  eftective 
modern  and  practical  appliances  to  prevent  the  escape  of  tire,  tlie 
burden  of  proof  is  on  the  party  alleging  damage  by  fire  from  the 
escape  of  sparks,  and  to  render  the  company  liable  the  proof  of 
negligence  must  be  positive,  strong  and  convincing. 

Where  a  railroad  company  erects  a  platform  for  the  purpose  of  shipiung 
cotton,  and  its  course  of  business  is  such  that  induces  parties  to 
store  cotton  on  it  under  a  promise  to  ship  by  the  next  freight  train, 
and  it  passes  and  neglects  to  take  oil  said  cotton,  and  it  is  destroyed 
by  tire  by  the  company's  passing  train,  after  the  freight  which 
ought  to  have  taken  it  on  has  passed,  the  company  is  liable  for  the 
value  of  the  cotton. 

V.  d'  .1.  Mvijvr  (I  Co,  I'M,  Railroad  Company,  j^*  <>3i>. 

Kiiilroad  companies  have  the  right  to  adopt  reasonable  regidations  as  to 
the  method  of  paying  fares  by  passengers,  and  may  discriminate  be- 
tween fares  paid  for  tickets  at  stations  and  those  paid  in  the  cars. 

A  regulation  requiring  passengers  who  lM)ard  the  cars  without  purchas- 
ing tickets  to  pay  twenty-tive  cents  extra,  is  not  unreasonable. 

A  passenger  who  refuses  to  comply  with  such  regulation  may  lie  lawfully 
ejected  in  a  proper  manner  and  at  a  proper  place. 

Exempting  from  such  regulation  passengers  who  board  the  train  at  sta- 
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tioiis  whei-e  tickets  are  not  od  wile,  is  just  and  does  not  invalidate 
the  regulation  as  to  other  passengers. 

The  fact  that  the  company  gives  a  draw-back  coupon  for  the  extra 
fare  on  which  the  passenger  may  collect  it  back  from  any  agent  at  a 
station,  does  not  affect  the  validity  of  the  regulation. 

The  regulation,  being  ancient  and  public,  is  presumed  to  he  the  act  of 
the  corporation,  and  the  plaintiff  has  no  light  to  question  the  fact  or 
method  ofit«  adoption.       McGoicen  vs.  Railroad  Company,  p.  732, 

It  is  negligence  on  the  part  of  a  railroad  company,  incurring  liability  for 
damages,  to  have  an  accident  caused  by  the  exist-ence  of  rotten 
crossties  on  its  roadbed,  by  reason  of  which  a  train  is  derailed  and 
upset,  causing  personal  injuries  to  passengers. 

The  measure  of  such  damages  is  the  injuries  received,  the  suffering  ex- 
perienced, and  the  consequent  losses  sustained,  by  the  injured  pas- 
sengers. 

In  Louisiana,  the  doctrine  of  exemplary  or  punitory  damages,  as  appli- 
cable to  common  carriers,  is  not  yet  definitely  sanctioned. 

liutherford  vs,  Bailroad  Company,  p.  793. 

While  it  is  the  duty  of  a  railroad  company  to  stop  its  train  at  the  station 
to  which  it  has  contracted  to  carry  a  passenger  and  to  land  him 
safely  conveniently,  yet  the  fact  that  the  company  neglects  this  duty 
and  the  train  pases  the  station  without  stopping,  does  not  justify  a 
passenger  in  jumping  from  the  moving  train,  unless  expressly  or 
impliedly  invited  to  do  so  by  the  employees  of  the  company. 

The  plaintiff's  act  in  jumping  from  the  moving  ti*ain  was  purely  volun- 
tary, uninfluenced  by  any  invitation  expressed  or  intended  by  the 
company's  employees,  and  excusedly  no  impending  danger  or  neoes- 
sity  of  any  kind  except  his  simple  unwillingness  to  be  carried  be- 
yond his  destination ;  it  was  imprudent  and  dangerous  and  his  action 
for  resulting  injury  is  barred  by  his  own  contributory  fault. 

Walker  t>9.  Bailroad  Company^  p,  795. 

What  kinds  and  elements  of  damage  may  or  not  be  recovered  do  not 
need  to  be  detennined  in  this  case,  in  which  the  demand  is  restricted 
to  the  actual  diminution  in  the  market  value  of  tiie  property  occa- 
sioned by  the  work,  which  is  undoubtedly  recoverable. 

When  a  railroad  company  builds  in  a  public  street  an  elevated  embank- 
ment for  its  roadbed,  the  effect  of  which  is  to  seriously  impair  and 
obstruct  the  access  to  plaintiff's  property  and  to  impair  its  value,  it 
is  not  protected  from  responsibility  by  showing  corporate  antliority 
for  the  work. 


INDEX.  V>iS 

J* ' 

DAMAGED— Continued. 

Quantum  of  damages  and  coii»ideratiou  due  to  verdict  of  jury  ducusHed. 

Griffin  vs^  Railroad  Company^  p,  808. 

The  nature  and  measure  of  the  damage  recoverable  are  the  actual  di- 
minution in  the  value  of  the  property  for  sale  or  reutal,  occasioned 
by  the  public  work. 

McMahon  dc  Ferrin  vs.  Railroad  Company,  p,  827. 

It  is  negligence  on  the  pai't  of  a  railroad  company,  in  running  accom- 
modation trains  through  a  city  to  a  fair  grounds  in  the  suburbs, 
where  large  numbers  of  people  congregate  around  the  station,  to 
ttse  an  inferior  locomotive,  run  by  a  fireman  instead  of  a  skilled  en- 
gineer, and  to  run  its  trains  at  a  dangerous  speed  in  approaching 
the  station. 

It  is  not  contributory  negligence  in  a  i)erson  to  risk  his  life  or  place 
himself  in  a  position  of  great  danger,  in  an  effort  to  save  the  life  of 
another  or  to  rescue  another  from  a  sudden  peril  or  great  bodily 
harm. 

*^  The  law  has  so  great  a  regard  for  human  life  that  it  will  not  impute  neg- 
ligence to  an  effort  to  preserve  it,  unless  made  under  such  circum- 
stances as  to  constitute  rashness  in  the  judgment  of  prudent  persons/^ 

The  allowance  of  excessive  damages  by  juries  for  personal  injuries  must 
be  discountenanced.  Peyton  vs.  Railroad  Company,  p,  861. 

A  master  who  carries  on  an  imminently  dangerous  undertaking,  such  as 
the  generation  and  distribution  of  electricity,  is  bound  to  know  tlie 
character  and  extent  of  the  danger,  and  to  notify  the  same  to  the 
servant  specially  and  unequivocally,  so  as  to  be  clearly  understood 
by  him. 

Absence  of  aetual  knowledge  is  no  exculpation.  Constructive  or  obli- 
gatory knowledge  supplies  it.  Such  knowledge  is  presumed /wrw  et 
dejure  to  exist. 

Tlie  servant  is  not  required  to  know  latent,  but  only  patent  defects. 
Actual  knowledge  must  be  established  by  the  master,  on  whom  rests 
the  burden  of  proof. 

The  servant  has  a  right  to  assume  superior  knowledge  in  his  employer, 
to  rely  on  his  prudence  and  judgment,  and  to  believe  that  he  will 
not  unnecessarily  jeopanl  his  person  and  life  by  avoidable  risk. 
Myham  and  Wife  rs.  Electric  Light  and  Power  Company,  p.  964. 

A  porcelain  factory  in  the  city  of  New  Orleans  took  fire  which  c^mmuni- 
eated  to  an  adjoining  saw  mill  and  destroyed  it.  Held  that  it  was 
negligence  on  the  part  of  the  owner  of  the  factory  to  leave  the  kiln 
unattended  and  unguarded  from  the  time  they  ceased  feeding  the 
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firefly  when  the  heat  was  8(KK)  degrees  FareDheit  until  the  kiln 
cooled,  which  require  from  twelve  to  fifteen  hours. 
A  porcelain  factory  or  a  furnace  of  any  kind  reciuiring  a  great  degree  of 
heat  in  its  operation  is  dangerous  to  a^oining  properties  and  re- 
quires a  decree  of  care  in  its  -management,  proportionate  to  the 
danger.  JIauch  vs.  Hernandez  et  ah.,p,  992. 

The  owner  of  an  animal  is  answerable  for  the  damage  he  has  caused. 

When  a  master  has  turned  loose  a  dangerous  and  ferocious  dog,  he  niui^t 
pay  for  the  harm  he  has  done. 

It  is  the  clear  duty  of  the  master  in  loosing  his  dog  for  his  own  advan- 
tage, to  see  to  it  that  he  does  not  injure  innocent  passers  on  the  public 
street  j  and  to  that  end  he  is  held  to  the  exercise  of  the  gi-eatest 
possible  care,  and  must  repair  tlie  damage  occasioned  by  hi^ 
neglect.  McGnire  vf<,  Bingrosey  p.  W29. 

When  in  the  petition  of  plaiutitf  it  is  averred  that  two  corporations— 
one  municipal  and  the  other  private  -are  liable  hi  noUdo  for  damages, 
the  question  raised  by  an  exception  of  mis-joinder  is  whether,  a.<» 
matter  of  fact,  defendants'  solidarity  of  obligation  is  attegedy  and  not 
whether,  as  matter  of  law,  it  exists. 

The  liability  of  municipal  corporations  for  the  a<^ts  of  their  agents  is  a 
general  rule  of  law,  too  well  settled  to  be  seriously  questioned. 

In  the  absence  of  an  express  statute  imposing  the  duty  and  declaring 
the  liability,  municipal  corporations  having  the  powers  ordinarily 
conferred  upon  them  respecting  biidges,  streets  and  sidewalks  | 
within  their  limits,  owe  to  the  public  the  duty  to  keep  them  in  a  | 
safe  condition  for  use,  in  the  usual  mode,  by  travelers,  and  are  | 
liable  in  a  civil  action  for  si)ecial  injuries  resulting  from  neglect  to  | 
perform  this  duty.  | 

In  case  the  defective  ctmdition  of  a  public  street  is  caused  by  the  fault  | 
or  neglect  of  a  street  car  company  in  the  manner  in  which  its  track  j 
is  laid,  or  in  its  failure  to  keep  tlie  streets  traversed  by  its  track  in 
good  repair  and  safe  for  use  by  tlie  public,  such  corporation  must 
answer  for  the  consetiucnccs. 

Obligations  are  in  notidoj  on  tlie  part  of  the  debtors,  when  they  are  all 
obliged  to  the  same  thing,  although  one  of  the  debtors  be  obliged 
diflfei'ently  from  the  other  to  the  payment  of  the  same  thing. 

Obligations  in  ttoUdo  are  either  perfect  or  imperfect.  They  are  said  to 
be  imperfect  when  obligors  bind  themselves  to  the  same  thing  by 
different  acts,  or  at  different  tunes. 

It  is  the  inqdied  and  not  the  rontracfual  liability  of  natural,  as  well  as 
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of  artificial  personB,  which  is  treated  of  in  the  chapter  of  the  code 
entitled  '^  OfTenses  and  Quasi  offenses "  and  it  is  founded  on  fault, 
negligence,  imprudence  and  want  of  skill,  and  constitutes  tlie  act 
illegal,  and  the  obligation  of  the  participants  solidary. 

67t«<»,  tutrijr,  vs,  Bailroad  Campany  and  Citify  p.  1032. 

Wliere  a  telephone  and  telegraph  company  has  a  right  to  erect  poles  and 
secure  the  same,  it  is  negligence  to  so  secure  them  by  guy  wires  as 
to  endanger  the  safety  of  the  public. 

Where  a  city  ordinance  forbids  the  use  of  the  neutral  giound  on  a  street 
t«  vehicles,  the  prohibition  does  not  authorize  a  telegraph  or  tele- 
phone company  which  has  permission  te  erect  poles  and  put  wires 
thereon,  te  so  place  the  wires  as  to  endanger  human  life. 

A  driver  of  a  fire  engine  has  the  right  to  cross  the  neutral  ground  at 
points  between  crossings  if  it  is  for  the  purpose  of  arriving  speedily 
at  a  fire. 

Although  a  proprietor  may  do  with  his  estate  whatever  he  pleases,  still 
he  cannot  make  any  work  on  it,  which  may  deprive  his  neighbor  of 
the  liberty  of  enjoying  his  own,  or  which  may  be  cause  of  damage 
to  him.  Wifson  vs.  Telephot^  and  Telegraph  Company ^  p.  1041. 

DEDICATION. 

A  municipal  corporation  which  seeks  to  compel  the  removal  of  a  build- 
ing which  has  existed  for  many  years,  on  the  gnmnd  that  it  rests 
upon  ground  dedicated  to  public  use,  carries  the  burden  of  clearly 
proving  the  de<lication. 

When  the  evidence  produced  to  show  the  dedication  is  a  map  or  plat, 
and  the  statements  thereon  are  ambiguous  or  doubtful  as  to  the  ex- 
tent of  the  dedication,  recourse  may  be  had  to  the  contemporaneous 
and  subsequent  acts  of  the  parties  to  show  their  intention  and  the 
construction  put  by  them  on  the  dedication. 

A  plain  and  positive  intention  to  dedicate,  is  an  essential  element  of  a 
dedication,  and  that  intention  must  be  shown  by  language  or  acts  so 
clear  as  to  exclude  any  other  reasonable  hypothesis,  or,  at  least,  to 
clearly  convince  the  judicial  mind. 

Finding  that  the  intention  to  dedicate  to  the  extent  claimed  in  this  case 
is  seriously  doubtful  on  the  face  of  the  map  and  contrailieted  by  the 
act«  of  the  parties  and  the  circumstances  of  the  case,  the  claim  is 
denied.  City  of  ShrercjMrt  vs,  Jh'ouhiy  p.  867. 
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DOMICILE. 

A  natural  person  can  have  but  one  domicile.  A  coi-poration  may  Ik? 
created  by  the  laws  of  several  States  and  become  a  diatinct  corpora- 
tion in  each  domiciled  therein,  and  may  be  sued  in  such  States  as  a 
distinct  corportion  in  the  State  courts. 

OiiinauU  rg.  Kailroad  Coning,  p.  571. 

DONATIONS  INTER  VIVOS. 

Donations  inter  vivos  are  sulyect  to  an  implied  resolutory  condition  to 
the  effect  that  if,  at  the  death  of  the  donor,  the  donation  shall  prove 
to  be  in  excess  of  the  disposable  portion  as  tlien  ascertained,  the 
donation  will  then  be  resolved  to  the  extent  of  such  excess. 

The  effect  of  the  accomplishment  of  this  resolutory  condition  retroact* 
to  the  date  of  the  donation,  and  the  forced  heir  r«vendic«t458  the 
property  regardless  of  subsequent  alienations  by  the  donee  and  f^ee 
Lm  all  mortKages  or  incumbrances  placed  on  it  by  the  donee  or 

his  assigns  j ,   •       i  .„j 

The  right  to  enforce  this  condition  belongs  to  the  forced  lie.rs  alone ;  and 

i8  personal  to  them,  derived,  not  from  the  deceased,  but  directly 

from  the  law.  ^   .    . . 

In  exercising  this  faculty  of  revendicatiou  the  forced  heir  act*  m  h«  own 
right,  and  if  he  has  accepted  the  succession  of  the  deceased  with 
Jnetit  of  inventory,  he  cannot  be  opposed  by  an  exception  founded 
on  a  right  against  the  succession  of  the  deceased.  Hence  he  is  not 
bcmnd  or  estopped  by  obligations  of  warranty,  which  the  deceased 
may  have  incurred,  subsequently  to  the  donation,  towards  pur- 
chasers of  the  property  unduly  donated. 

A  person  who  has  agieed  to  purchase  fiom  a  third  possessor  property 
which  has  been  thus  donated,  while  the  donor  is  yet  living  and 
having  legitimate  descendants  and  presumptive  forced  heirs,  would 
be  liable  to  eviction  by  the  latter  at  the  death  of  the  donor  under  the 
conditions  stated,  and  cannot  be  compelled  to  accept  so  perilous  . 

OtheTspecial  conteuti<.ns  ot  plaintiff  considered  and  overruled. 

*^  Tesnier  r«.  Bonssel,  p.  464. 

EVIDENCE. 

The  acceptance  of  the  drawee  i.prima/acie  proof  that  the  drawer  had 
the  right  to  dmw.         yational  Bank  rn.  Mo»>,  rf-  Go.  ft  aU,  p  22-. 

The  staleness  of  a  demand  attacking  ancient  settlements,  made  after 
the  lapse  of  twenty  yea.-s  and  only  after  the  death  of  the  party 
charged  and  excused  by  no  proof  of  ignorance  or  concealment,  im- 
poses upon  the  attacking  party  the  necessity  of  making  clear  and 
uuequi  vocal  proof. 


INDEX.  1217 

EVIDENCE— Cow  tinMed. 

Equity  may,  possibly,  in  certain  cases,  follow  funds  illegally  converted 
and  treat  the  property  in  which  they  have  been  invested  as  the 
mere  representative  of  the  funds  themselves ;  but  ordinarily  the 
wrong-doer  will  be  treated  only  as  a  debtor,  and  his  title  to  property 
cannot  be  ignored,  without  a  clear  tracing  of  the  conversion  of  the 
identical  funds  into  the  property.  The  case  of  the  complaining  heirs 
of  John  H.  Bobb  fails  at  every  point.     Swscesmon  of  Bobby  p,  247. 

When  the  insolvent  debtor  fails  to  put  on  his  schedule  property  stand- 
ing ito  the  name  of  his  wife,  the  creditors  can,  by  opposition,  require 
said  property  to  be  placed  thereon,  and  the  wife  is  driven  to  the 
proof  of  ownership. 

In  such  a  case  the  husband  is  a  competent  witness  in  his  own  interest, 
as  to  his  good  faith  in  framing  his  schedule,  and  the  wife  is  a  com- 
petent  witness  in  favor  of  her  separate  interest. 

Cosgrove  vs.  Creditors,  p,  274. 

The  law  creates  a  presumption  that  a  promissory  note  has  an  adequate 
consideration ;  but  when  there  is  a  plea  of  want  of  consideration 
supported  by  the  evidence  throwing  serious  doubt  upon  it,  the  pre- 
sumption may  be  rebutted  and  the  payee  may  be  required  to  prove 
consideration.  Mossop  vs.  His  Creditors,  p.  296. 

In  a  suit  of  a  principal  against  a  contumacious  agent,  for  a  settlement 
of  accounts,  and  the  recovery  of  the  balance  found  to  be  due,  in 
which  the  defendant  claims  reimbursement  for  certain  expenditures, 
the  onus  probandi  is  on  the  latter,  and  he  must  show,  by  a  satis- 
factory preponderance  of  evidence  that  such  disbursements  were 
made  for  the  account  of  the  principal,  and  that  same  were  author- 
ized and  accepted  by  the  principal,  otherwise  his  claim  for  reim- 
bursement will  be  denied. 

Although  a  verdict  of  a  jury,  upon  a  question  of  fact,  is  entitled  to 
great  weight  and  consideration,  yet,  if  there  is  no  (question  as  to 
the  character,  or  credibility  of  witnesses,  and  no  question  of  false 
swearing  and  the  like,  but  only  a  question  of  the  weif/ht  and  suffi- 
cieney  of  evidence,  it  occupies  just  the  same  place  as  other  findings 
by  a  court  of  first  instance,  and  like  them  may  be  revised  or  an- 
nulled, and  for  like  reasons. 

Western  Assurance  Company  vs.  Wilson,  p.  385. 

A  judgment  against  a  principal  on  a  legal  bond  is  prima  facie  evidence 
against  the  surety  therein  to  show  breach  of  contract  and  liability, 
but  adverse  proof  is  admissible. 

Executors  vs.  Schencl'  et  als,  p.  45<). 
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Evidence  is  admissible  from  a  surviving  husband  to  show  error  in  an 
act  reciting  that  certain  real  estate  was  acquired  by  his  wife  with 
her  paraphernal  funds,  and  for  her  separate  benefit  and  advantage, 
although  he  was  a  party  to  the  act.  Evidence  is  likewise  admissible 
from  him  to  show  that  the  paraphernal  property  of  the  wife  was 
improved  by  tlie  community,  and  that  the  value  of  the  improvement 
is  common  property.  Succession  of  Bellande,  p.  491. 

It  is  not  always  that  malice  and  want  of  probable  cause  can  be  inferred 
from  the  discharge  of  an  accused.  If  tlie  discharge  be  prima  facie 
evidence,  the  presumption  may  be  rebutted  by  sufficient  proof. 

Girot  V8.  Graham,  |>.  511. 

Where  a  part  of  the  record  in  a  suit  wliicli  was  compromised  is  offered 
to  prove  the  judicial  admission  of  one  of  the  parties  to  tlie  suit,  it  is 
competent  for  the  otlier  party  to  offer  the  compromise  in  evidence 
to  show  the  Anal  disposition  of  the  suit  and  the  matter  settled  by  the 
compromise  and  wliicli  were  at  issue  in  the  litigation. 

MonioUe  vs,  Lieux  et  ah,y  p.  528. 

Where  a  party  executed  notes  as  collateral  security  for  advances  to  be 
made,  and  a  suit  is  instituted  for  the  balance  due  on  said  notes,  it  is 
incumbent  upon  the  defendant  .to  show  a  want  of  consideration. 

When  monthly  statements  have  been  rendered  the  party  and  he  has 
made  no  objection  and  has  not  asked  for  the  correction  of  errors,  he 
cannot  afterwards  object  to  stated  accounts  being  offered  in  evi- 
dence which  summarize  the  items  previously  furnished  him  in  the 
monthly  statements. 

Where  the  contract  has  been  made  with  one  party  to  furnish  supplies, 
and  he  does  so,  the  defendant  cannot  object  to  statements  offered  in 
evidence,  containing  items  of  supplies  so  furnished  because  they 
were  obtained  from  other  parties.        Irving  vs,  Edringtonj  p,  671. 

Judgment  of  foreign  countries  must  be  clothed  with  all  the  forms  re- 
quired to  prove  their  authenticity,  in  the  country  in  which  they  are 
pronounced,  otherwise  copies  of  same  will  not  be  considered 
authentic,  and  cannot  be  admitted  in  evidence  in  the  tribunals  of 
this  State. 

What  purport*  to  be  the  exemplification  of  a  record  in  the  Imperial 
Royal  District  Court  of  Friidland,  in  the  province  of  Bohemia,  in  the 
Empire  of  Austria,  which  does  not  contain  intrinsic  evidence  of  a 
judgment  or  decree  of  that  court,  and  which  is  not  shownby  intrinsic 
evidence,  to  have  been  in  the  form  of  a  judgment  or  decree  of  such 
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coart^  cannot  be  admitted  in  evidence  in  our  court  as  that  of  such 
judgment  or  decree.  Succession  of  Lorenz,  p,  1091. 

A  party,  in  offering  written  documents  in  evidence,  has  the  riglit  to  re- 
strict its  effects  as  evidence  to  a  definite  pui-pose,  and  is  not  com- 
pelled to  offer  them  for  whatever  they  may  be  wortJi  as  evidence. 

Succession  of  Murray,  p.  11()9, 

The  i*eturn  of  a  sheriff  executing  a  writ  of  ,/?eW  facias  forms  an  essential 
and  integral  part  of  the  record  in  the  sale  proceedings,  and  under 
ordinary  circumstances,  is  admissible  in  evidence,  as  such,  when  the 
remainder  has  been  offered  by  an  adverse  party. 

Once  admitted  in  evidence  in  a  purely  petitory  action,  such  return  is  n(»t 
to  be  viewed  in  the  light  of  an  attack  upon  a  judicial  title,  but  as  an 
ingredient  of  it. 

Neither  the  judicial,  nor  ejrtra  judicial  declarations,  of  a  jiurchaser  at  a 
public  sale,  can  be  admitted  in  evidence  on  the  trial  of  a  petitory 
action  for  the  purpose  of  impeaching  a  judicial  title. 

McCaU  vs.  Irion  et  ah.,  p.  1126. 

ELECTIONS. 

In  the  absence  of  special  statutory  authorization,  courts  are  without 
jurisdiction  ratione  materia*  to  entertain  cases  of  contested  election. 

Tlie  foregoing  rule  applies  as  well  to  elections  held  to  determine  the 
location  of  a  parish  seat  as  to  election  of  officers. 

Xo  statute  invests  the  courts  of  this  State  with  jurisdiction  over  con- 
tested elections  to  detennine  the  parish  seat. 

State  ex  ret.  Woodruff  vs.  Police  Jury  et  a  Is,,  p,  S46. 

EMANCIPATION. 

A  minor  above  the  age  of  eighteen  is  not  entitled  to  be  emancipated 
unless  it  appears  affirmatively  and  conclusively  from  the  evidence 
in  the  case  that  he  is  fully  capable  of  managing  his  own  affairs. 

Emancipation  of  Poc/telu,  p,  ;i81. 

EMINENT  DOMAIN. 

The  City  Council  cannot  grant  the  exclusive  use  of  the  streets  to  a 
street  railway,  and  deprive  succeeding  councils  of  the  power  of  per- 
forming the  duty  of  regulating  the  use  of  the  streets  in  such  manner 
as  it  may  deem  best  for  the  public  interests. 

The  proprietary  right  which  a  street  railway  has  on  its  tract  is  subject 
t4>  the  right  of  eminent  domain. 

If  ail  road  Company  rs,  Hail  road  Company,  p.  561. 
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A  taxpayer  who  petitions  for  the  passage  of  an  ordinance  levying  a 
special  tax,  who  actively  supports  and  votes  for  the  ordinance  when 
submitted  to  tlie  votes  of  the  taxpayers,  who  has  so  acted  in  the 
advancement  of  Iiis  own  interest,  and  who  has  secured  advantage 
from  the  passage  of  the  ordinance  upon  wliich  other  parties  have 
acted,  is  estopped  from  setting  up  the  illegality  and  unconstitution- 
ality of  the  tax  as  a  defense  against  paying  it. 

The  provisions  of  the  constitution  are  intended  to  protect  citizens 
agiiinst  forced  contributious  levied  in  invitum  beyond  the  power  con- 
fided to  the  taxing  authorities,  while  in  this  case,  the  tax  is  levied 
with  his  free  consent  and  approval  and  at  his  express  request. 

Andrus  r».  Po'iee  Board  et  aU.,  p,  637. 

EXCEPTIONS. 

An  objection  to  the  effect  of  a  citation  and  to  its  sufficiency  to  bring  an 
al>sentee  into  court,  as  a  garnishee  in  an  attachment  suit,  is  sub- 
stantially an  exception  to  the  jurisdiction  of  the  court  rationeper- 
sofKP ;  and  to  be  availing,  it  must  be  formally  presented  in  Hmwe^ 
and  by  way  of  exception,  and  must  be  passed  upon  by  the  court,  or 
the  objection  will  be  considered  to  have  been  waived. 

It  has  l»een  the  uniform  and  consist4^nt  ruling  of  our  predecessors,  and 
of  this  coui*t,  sinc«  the  decision  of  Phipps  vs.  Snodgrass,  31  Ann.  88, 
that  an  exception  to  the  junsdiction  of  the  court  rationt  per9on€t 
must  be  taken  in  limine.  GamilUi  &  Co.  r*.  MiUiken,  p,  116. 

It  is  a  general  rule  of  practice,  that  a  defendant  who  does  not  insist  upon 
the  tiial  of  an  exception  before  the  case  is  tried  on  the  merits,  is 
presumed  to  have  waived  the  exception.  But  the  rule  admits  of  at 
least  one  exception,  and  that  is  when  the  exception  suggei^ts  a  de- 
feet  which  the  court  may  notice  ejrpropio  motu,  such  as  an  omission,  in 
a  rule  to  erase  a  mortgage,  to  make  the  mortgagee,  whose  rights  are 
involved,  a  party,  or  to  notify  him. 

In  such  a  case  the  mortgagee  is  not  bound  by  the  judgment,  although  he 
may  be  seriously  inconvenienced  and  injured  thereby,  at  least  in 
restoring  his  mortgage,  wliich  may,  under  the  judgment,  have  been 
released  by  the  recoi'der  of  mortgages. 

**  The  first  duty  of  a  judge  is  to  hear  a  party  befiwe  he  makes  a  decision 
to  his  injury."    Gasquet  vs.  Dimitry,  6  La.  553. 

Ashbey  re,  Afthbei/jp.  138. 

EXECUTORY  PROCESS. 

In  executory  process,  the  fact  that  the  order  of  the  judge  endorsed  on 
the  petition  and  authentic  evidence  attached  thereto,  was  made  before 
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the  docutneuts  were  filed  in  court,  affords  no  grouud  for  relief,  in  ab- 
seuoe  of  proof  of  injury.     Other  |>oint8  referred  and  overruled. 

Learned  vs,  WalUyn,  p.  233. 
EXPROPRIATION. 

A  demand  for  conipeuBation,  for  land  which  has  been  taken  by  a  mil- 
way  corporation  for  a  road-bed,  and  upon  which  their  railroad  has 
l>een  constructed  and  put  in  operation,  otheiwise  than  by  legal  ex- 
propriation proceedings,  is  not  prescribed  by  two  years,  under  Sec- 
tions 689  and  1497  of  the  Revised  Statutes.  R.  C.  C.  2630,  and  Sec- 
tion 5  of  Act  125  of  im)y  page  16J>. 

They  apply  only  in  cases  of  expropriation. 

Such  a  demand  is  not  one  for  damages  ex  delivto,  for  a  tort,  or  wrongful 
entry  upon  the  lands  of  the  claimant ;  it  is  in  the  nature  of  a  per- 
sonal action  for  the  value  of  land  the  fee  to  which  has  passed  to  the 
corporation  by  a  quasi  alienation. 

In  case  such  a  corporation  shall  make  an  unlawful  entry  upon  the  land 
of  anotlier  pei-son,  for  the  purpose  of  constructing  thei'eon  a  road- 
bed for  its  track,  it  is  the  duty  of  such  person,  at  once  and  peremp- 
torily, to  forbid  such  unlawful  entry,  and  to  undertake  the  neces- 
sary leyal  means  to  prevent  it. 

If,  on  the  contrary,  he  fail  to  invoke  the  arm  of  the  law  and  at  a  time 
when  it  would  have  been  of  avail  to  him,  and  acquiesces  in  such 
entry  and  pennit  the  corporation  to  construct  the  road  thereon, 
without  resorting  to  expropriation  proceedings,  he  cannot  after- 
wards require  its  demolition,  or  prevent  it«  use. 

Mitchell  I'H,  Railroad  Compani/,  p,  363. 

FIDEI-COMMISSUM. 

Testamentary  dispositions  by  which  the  testator  bequeaths  the  usufi-uct 
of  part  of  his  property  to  one  person,  wishing  it  to  continue  in  others 
after  the  death  of  such  person,  and  gives  the  naked  ownership  of  such 
part  and  the  full  ownersliip  of  the  remainder  of  his  estate  to  another, 
do  not  constitute  a  case  in  which  the  legatees  are  charged  to  preserve 
for,  or  to  return  a  thing  to,  a  third  person,  and  do  not  contain  a 
prohibited  substitution  and  fidei  commissnm. 

Succession  of  Buissi^re,  p.  217. 

FUNDING   LAW. 

KOAKl)   OF   LHiril>ATION. 

A  State  waiTant,  recognized  as  having  been  issued  for  a  vali<^  considera- 
tion, such  as  public  work,  for  which  the  State  is  liable,  and  the 
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l<»gality  of  which  is  not  conteKttMl  by  the  State,  is  entitled  to  be 
funded  under  Act  11  of  1875. 

Charles,  treasurer,  rs.  Board  of  Lhptidatiou,  p.  240. 

Tlie  State  l^oard  of  Liquidation,  in  order  to  carry  out  the  objects  and 
pui1)08e8  for  wliich  it  wiV8  created,  has  tlie  inherent  power  to  make 
rules  and  reguhitions  prescribing;  tlie  mode  of  procedure  befoi-e  it, 
provided  they  do  not  contravene  tlie  Constitution  and  laws  of  the 
State.  And  during  the  existence  of  said  rules,  it  is  not  in  the  dis- 
cretion of  the  board  to  susi>eud  the  rules  to  suit  a  paiticular  case. 
Therefore,  persons  holding  clainis  which  ai^  fundable  must  comply 
with  the  rules  and  regulations  of  the  Hoard  of  Liquidation,  and 
cannot  expect  the  board  to  suspend  its  rules  so  as  to  do  away  with 
the  requirement  to  file  the  claim  with  the  Auditor  on  the  blank  fonu 
to  be  furnished  by  him. 

Jfojye  d*  Co.  vs.  Board  of  Liquidation,  p,  5^35. 
GUIDANCE. 

When  parties  reduce  their  contnicts  to  writing  and  when  the  t-enus  of 
wnting  exhibit  no  uncertainty  or  ambiguity  as  to  the  nature,  the 
object  and  the  extent  of  the  agi'eement,  it  is  presumed  that  the 
writing  expresses  the  tuie  and  complete  undertiiking  of  the  parties. 

Ambiguous  contriK'ts  may  be  explained  or  controlled  by  proof  of  unam- 
biguous circumstances ',  but  unambiguous  contracts  cannot  be  de- 
stroy ed  by  ambiguous  circumstances. 

Equity  may  reform  and  correct  even  contracts  unambiguous  on  their 
face,  on  clear  proof  that  through  fraud  or  error,  the  written  instru- 
ment has  been  nuide  to  express  a  different  purpose  from  that  wliich 
the  parties  hiul  agreed  on  and  had  intended  to  embody  therein  ;  but 
to  support  relief  there  must  be  clear  proof  of  the  antecedent  con- 
tract and  of  the  error  in  committing  it  to  writing. 

Ker,  admhiixtrator,  et  ah.  rn.  Erertthed  et  w/x.,  p,  15. 

HABEAS  COKPrS. 

The  power  .vested  by  Article  89  of  the  Constitution  in  the  Supreme 
Court  and  each  of  the  judges  thereof  to  issue  w^rits  of  1uibe<tft  corpw, 
is  one  of  original  and  not  appellate  jurisdiction. 

That  jurisdiction  is  concurrent  with,  but  not  superior  to  the  jurisdiction 
conferred  on  judges  of  the  courts  of  appeal  and  district  judgeii, 
within  their  respective  circuits  and  districts,  by  Articles  104  and  115 
of  the  (Constitution. 

H«*nce  the  Supreme  Court  is  powerless,  and  will  decline,  to  I'eview  the 
action  of  a  distnct  judge  who  has  jurisdiction  over  the  place  where 
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the  offense  charged  was  committed,  iu  refiisin^  bail  to  the  prisoner, 
after  a  full  and  fair  preliminary  examination,  requested  by  tlie  latter 
for  the  purpose  of  being  admitted  to  bail. 

Such  an  examination  fulfills  the  object  of  a  writ  of  hahean  corpus  which 
is  to  afford  judicial  relief  to  parties  who  may  be  illegally  deprived 
of  their  liberty. 

The  finding  of  the  district  judge  at  that  examination  cannot  be  reviewed 
by  this  court  on  the  same  evidence,  on  the  alleged  ground  thiit  his 
conclusi<ni  was  erroneous,         fn  re,  Strhkhind  and  Al/ord,  p.  8'-i4. 

HOMESTEAD. 

The  homestead  sum  of  $1()0()  allow^ed  the  widow  and  minor  children  of 
a  deceased  person,  must  be  paid  to  the  widow  without  requiring 
security  from  her,  when  there  are  no  minor  children  of  a  previous 
marriage  to  whom  the  amount  will  go  after  the  termination  of  the 
usufruct  of  said  sum.  Welsh  rs,  Welsh,  p.  Ill, 

A  tutor  of  a  minor  qualified  in  1877,  and  tiled  his  account  in  1889,  show- 
ing an  indebtedness  to  the  minor;  the  account  was  homologated 
and  judgment  rendered  thereon.  Execution  issued  on  the  judg- 
ment, which  was  enjoined  by  the  tutor,  who  claimed  a  homestead 
exemption  under  Act  33  of  1865.  Held  that  the  law  governing  the 
case  was  the  homestead  law  provided  for  in  the  Constitution  of 
1879.  Plnti  rs.  Sheriff  et  als.,  p.  856. 

HUSBAND  AND  WIFE. 

The  husband  may  become  a  creditor  of  the  community  for  amounts  of 
his  separate  funds  invested  for  the  benefit  of  the  community. 

At  the  dissolution  of  the  community  the  husband's  judgment  creditors 
may  claim  all  the  rights  and  credit*!  accruing  to  him  from  the  com- 
munity. 

The  heirs  and  legatees  of  the  wife,  if  they  accept  the  community,  will 
become  liable  for  the  debts  of  the  same  to  the  extent  of  their  shares 
therein. 

To  entitle  the  husband  to  claim  as  a  creditor  of  the  community,  the  law 
demands  substantial  proof  that  the  amounts  were  actually  invested 
by  him  in  the  community. 

It  is  not  sufficient  to  prove  that  during  the  marriage  the  husband  re- 
ceived large  amounts  of  separate  funds,  if  it  appears  that  he  spent 
a  portion  for  his  own  pleasure  and  convenience  and  those  of  his 
wife ;  that  he  lost  another  portion  by  unfortunate  loans,  or  by 
investment  in  securities  which  he  afterwards  disposed  of. 

Ifeirs  of  Gee  vs.  Buriut,  p.  JJ48. 
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Evidence  is  admissible  from  a  surviving  husband  to  show  error  iu  an  act 
reciting  tliat  certjiin  real  estate  was  aeiiuired  by  his  wife  with  her 
paraphtnial  funds  and  for  her  separate  benefit  and  advantage, 
although  he  was  a  party  to  the  act. 

Evidence  is  likewise  admissible  from  him  to  show  that  the  paraphernal 
property  of  the  wife  was  improved  by  the  community,  and  tliat  the 
value  of  the  inii)rovement  is  common  property. 

The  rulings  in  33  Ann.  and  in  40  Ann.  579  have  no  bearing,  as  the  charge 
of  error  was  not  made  then  as  it  is  in  this  case. 

SuccesHian  of  BelUinde,  p.  491. 

Wliere  property  is  purcliased  daring  the  existence  of  the  eomniuiiity 
and  after  the  dissolution  of  the  community  the  title  is  perfected  by 
the  survivor  paying  the  purchase  jmce,  the  property  belongs  to  tlie 
community,  and  the  purchase  price  so  paid  is  a  community  debt. 

A  mortgage  debt  resting  on  property  acquired  during  the  community, 
and  discharged  by  the  succession  after  the  dissolution  of  the  com- 
munity, is  a  community  debt.  Interest,  after  the  dissolution  of  the 
community,  must  be  paid  by  the  usufructuary. 

Moniotte  vs.  Lieujr  ei  ah,,}}.  528. 

Fruits  hanging  by  the  root  on  the  separate  estate  of  the  husband,  at  the 
dissolution  of  the  marriage  by  death,  fall  in  the  community,  and 
are  to  be  equally  divided  between  his  wife  and  his  heirs.   C.  C.  2407. 

The  shares  Jiccruing  to  the  children  are  subject  to  the  imperfect  usufraet 
in  iavor  of  the  mother,  who  must  account  for  the  same  at  the  expi- 
ration of  tlie  usufruct.  TntorHhip  of  Jones,  p.  620. 

INJUNCTION. 

Tlie  City  Council  of  New  Orleans  has  the  right,  and  it  is  its  duty,  to 
refuse  to  pass  an  ordinance  to  pay  claims  of  doubtful  validity.  Its 
decision,  however,  is  not  final.  The  creditor  has  the  right  to  apply 
to  the  courts  to  have  his  claim  judicially  determined,  and  its  pay- 
ment enforced,  if  correct  and  valid. 

An  injunction  cannot  issue  when  there  is  no  primary  demand  in  aid  of 
which  this  secondary  remedy  is  invoked. 

State  ex  rel.  Johnson  rs.  City  of  New  Orleans  etah.,p.  71. 

In  an  injunction  suit,  if  the  facts  alleged  are  found  to  be  true ;  if  tiie 
legal  rights  claimed  fiow  from  a  correct  application  of  the  law  to 
those  facts,  and  if  the  plaintiffs  had  grounds  to  apprehend  that 
defendants  would  imi^ede  or  hinder  them  in  the  exercise  of  tliose 
rights — the  injunction  was  properly  issued  and  should  be  main- 
tained. Heine  vs.  Merrick  et  als.,  p.  194. 
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Proceedings  by  iujuuetiou  cannot  be  xiwd  as  a  uieanB  of  determining 
disputed  title  to  office ;  but  they  may  be  pi-operly  used  to  protect 
the  possession  of  officers  de  facto  against  the  interference  of  chum- 
ants  whose  title  is  disputed  until  the  latter  shall  establish  their  title 
by  judicial  pi*oceoding  provided  by  law. 

UniUoite  vtf.  Poincy,  p.  3Sii, 

A  party,  denying  a  right  of  drain  claimed  and  exercised  by  an  adjoining 
proprietor,  and  having  applied  to  the  courts  by  an  injunction  suit 
to  settle  the  disputed  right,  is  bound  to  respect  the  statu  quo  during 
the  pendency  of  the  suit. 

The  dissolution  on  bond  of  an  injunction  operates  as  an  authority  to 
perform  the  prohibited  act  during  the  pendency  of  the  suit  subject 
to  responsibility  under  the  bond. 

In  the  cases  provided  for  by  Article  29H,  C.  P.,  and  othei-s  similar,  the 
judge  has  no  discretion,  but  is  bound  to  grant  the  application  for 
injunction  when  made  in  conformity  to  law. 

When  a  defendant  obstructs  the  plaintiff  in  the  enjoyment  of  a,  real  right, 
which  he  claims  and  has  exercised  for  many  years,  as  by  fencing  a 
common  passage  way,  or  building  a  levee  across  a  drainage  course, 
the  latter  is  entitled  to  a  prohibitory  injunction  restraining  disturb- 
ance and  to  a  mandatory  order  for  the  removal  of  the  obstruction, 
which  has  been  built  pending  litigation-  and  without  knowledge  of 
plaintiff.  State  ex  rel.  Tale  et  als.  vh,  Judfje,  etc,,  p,  516. 

It  is  well  settled  that  the  dissolution  of  an  injuction  is  prima  facie  evi- 
dence that  the  defendant  has  sustained  damages  and  is  conclusive 
and  res  adjudicaia  as  to  the  issues  raised  on  the  dissolution. 

No  increase  of  damages  for  attorneys^  fees  will  be  allowed  on  the  disso- 
lution of  an  injunction  for  services  rendered  in  this  court,  when  it 
appears  from  the  record  that  the  petition  in  the  original  suit  was 
amended  by  c«)veiuint  of  parties  to  give  this  court  jurisdiction. 

Lemeumer  vh,  McClearley,  p,  411. 

The  writ  of  certiorari  arraigns  the  regularity  of  the  proceedings  of  an 
inferior  court.  In  this  case  the  proceedings  have  been  •  strictly 
regular.  The  only  one  assailed  on  this  ground  is  the  granting  of  a 
mandatory  order  to  enforce  a  prior  injunction  in  vacation  and  at 
chambers ;  but  this  is  expressly  authorized  by  the  Revised  Statutes, 
sec.  1746.  State  ex  reL  Syndic  et  als.  vs,  Jtuhje,  p,  557. 

An  injunction  to  prohibit  the  construction  of  a  public  work,  the  building 
of  which  involves  no  taking  or  invasion  of  plaintiff's  property,  but 
only  an  alleged  consequential  damage  to  itti  value,  which  is  con- 
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jectural  and  incapable  of  aHcertainment  until  after  the  construction, 
may  l)e  properly  bonded,  notwitlistanding  the  provision  of  Article 
156  of  the  Constitution. 

McMahon  &  Pernn  rtt.  Ruilroiid  Companff^  p.  827. 

In  the  exercise  of  its  supervisory  jurisdiction  over  inferior  tribuualit, 
the  Supreme  Court  will  not  issue  a  nMndannis,  to  compel  a  district 
judge  to  grant  a  prelhninan/  injunction  wliich  he  has  declined,  in  a 
suit  for  a  money  judgment,  when  the  case  does  not  fall  within  those 
mentioned  in  the  Code  of  Practice,  in  whicli  the  judge  is  allowed  no 
discretion  to  refuse,  and  when  the  object  of  Uie  provisional  injunc- 
tion is,  not  to  maintain  the  plaintiff  in  possession,  but  to  o*'8ttlie 
defendant  from,  and  restore  or  to  put  the  plaintiff  in  the  same, 
before  judgment  on  tlie  merits. 

State  ejc  reL  Baymond  vs.  Judge ^  p,  951. 

INSOLVENCY. 

Although,  by  the  statute  and  by  the  order  of  court  jux^eptiug  a  surrender, 
all  proceedings  against  the  insolvent  and  his  property,  are  stayed, 
still  they  do  not  abate.  The  statute  distinctly  provides  that  they 
shall  be  continued  after  the  failui-e  against  the  syndic. 

A  suit  brought  by  a  creditor  against  parties  who  subsequently  fail,  can 
be  tried  contradictorily  with  the  syndic  aloney  when  the  property 
out  of  which  the  claim  is  expected  to  be  satisfied  is  not  in  the  hands 
of  the  syndic.  It  cannot  be  required  that  such  a  case  be  cumulated 
with  the  insolvency  proceedings  and  primarily  determined  contra- 
dictorily en  concurso,  with  all  the  other  creditors,  although  the  suing 
creditor  claims  a  preference  or  privilege. 

The  judgment  thus  rendered  would  not  be  conclusive  on  the  creditors  if 
sought  to  be  enforced  against  the  assets  of  the  insolvency :  but  must 
remain  subject  to  their  objections  and  could  not  be  executed,  unless 
contradictorily  with  them  en  concurso. 

State  ex  rel.  Cohen  vs,  Ellis,  Judge , p.  41. 

Where  the  insolvent  debtor  failed  to  put  on  his  schedule  property  stand- 
ing in  the  name  of  his  wife,  the  creditors  can,  by  opposition,  require 
said  property  to  be  placed  thereon  and  the  wife  is  driven  to  proof  of 
ownership. 

In  such  a  case  the  husband  is  a  competent  witness  in  his  own  interest, 
as  to  his  good  faith  in  framing  his  schedule,  and  tlie  wife  is  a  com- 
petent witness  in  favor  of  her  separate  interest. 

Cosgrove  vs.  His  Creditors j  p,  274. 
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A  i)erM)ii  doin^  buBiiieRH  witli  hii  iiiHuraiicc  coiiipany  ought  to  inform 
liiniftelf  of  its  general  conrfte  of  business  and  as  to  the  terms  and 
conditions  of  the  policy  issued  on  his  application. 

Ignorance  of  the  conditions  and  exceptions  in  the  policy  will  not,  on  that 
account,  avail  as  an  excuse  for  violating  the  terms  and  conditions 
of  the  policy. 

It  is  a  maxim  of  the  law  that  "  words  referred  to  are  considered  as  in- 
corporated," and  the  same*  rule  applies  where  a  particular  clause  re- 
fers to  another  clause  in  the  siime  instrument,  or  to  one  disconnected 
with  the  instrument  to  which  reference  is  made.  An  application  for 
an  insurance  policy  ccmtaining  a  reference  to  a  clause  making  ex- 
ceptions, the  latter  clause  forms  a  part  of  the  application.  The  ap- 
plication and  the  policy  must  be  construed  as  one  instnunent. 

When  there  is  no  ambiguity  recpiiring  explanation  in  the  language  of  a 
written  contract,  and  the  hitent  is  plain  and  complete,  no  evidence 
will  be  admitted  to  give  another  construction  to  it  than  that  which 
is  so  plainly  expressed. 

Weinhcn/vrefiiL  rn  InHuramr  Compani/y  p,  31. 

In  construing  insurance  contracts  in  which ^there  is  some  ambiguity, 
courts  should  l)e  guided  by  the  rule  that  where  two  interpretations 
equally  fair  may  be  given,  that  which  gfves  the  gi*eat«r  indemnity 
shall  prevail. 

Under  a  policy  which  does  not  forbid  repairs  per  hv,  but  imposes  the 
condition  on  the  insured  to  obtain  the  written  consent  of  the  coni- 
jMiny  before  doing  any  a<'t  which  may  int^rease  the  risk  insured 
against,  courts  will  not  conclude  that  repairs,  though  very  exten- 
sive, and  bordering  on  reconstruction,  operate  an  increase  of  risk, 
but  will  weigh  the  degree  of  care  used  by  the  insured,  while  making 
such  alterations,  and  all  circumstances  connectecl  with  the  opera- 
tions, and  decide  such  case  on  the  particular  showing  therein  made. 

An  addition  or  extension  to  an  insured  building  does  not  of  itself  oper- 
ate an  increase  of  the  risk.  The  improvement^^  made  to  the  build- 
ing in  connection  with  the  extension  may  decrease  the  risk. 

Meijer  d*  To.  et  itL  rn,  InMvrance  Company,  p,  1000. 

INTERVENTION. 

Where  a  suit  was  brought  and  one  of  the  plaintiffs  was  the  foreign  ex- 
ecutor, who  had  failed  to  (jualify  in  this  State,  and  an  exception 
was  tiled  to  his  capacity  to  stand  in  judgiuent  and  overruled,  and 
the  defendants  answered,  after  which  letters  of  dative  testamentary 
executorship  were  properly  issued  to  a  resident  of  the  State,  who  in- 
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tervened  and  joined  the  plaintiff  in  the  original  suit,  held  that  an 
exc4iption  to  lii8  capacity  was  properly  overruled.  An  intervention 
may  be  filed  at  any  stage  of  the  case,  whether  before  or  after  issne 
joined,  provided  tlie  intervention  does  not  retard  the  principal  suit. 
The  party  intervening  may  join  the  plaintiff  in  doing  the  same 
thing,  and  it  is  only  necessary  to  have  an  interest  in  the  success  of 
either  party,  to  entitle  the  party  to  intervene. 

Boyd  et  als.  vs,  Hdne  et  ah.\  p,  393. 

The  plaintiff  may  discontinue  his  suit  at  any  stage  pre>iou8  to  judg- 
ment, and  that  right  on  the  part  of  an  attaching  or  seizing  creditor 
is  not  affected  by  the  fact  that  a  third  person  has  intervened  for  the 
purpose  of  claiming  the  ownership  of  the  property  attached. 

The  dismissal  of  the  suit  operates  a  release  of  the  property  claimed  by 
the  intervenor,  and  if  he  wishes  to  be  quieted  in  his  title,  he  must 
have  recourse  to  a  direct  action. 

Mei/ers  d:  Co,  vs.  BirottCj  p.  745. 

JUDGMENTS. 

A  clerical  en*or,  in  the  computation  of  the  amount  of  an  indebtedness, 
though  foi'mulated  in  the  decretal  partof  a  judgment  of  the  Supreme 
Court,  may  be  rectified  and  the  correct  amount  specified,  in  passing 
on  an  application  to  review,  without  granting  a  rehearing. 

Mahoney  vs.  Mahoney,  p.  I'i5. 

A  judgment  dissolving  an  injunction  with  damages  rendered  against  H. 
St<ackhouse,  a  dead  man,  eo  nomine,  is  a  valid  judgment  binding  on 
his  succession  and  legal  representatives,  who,  previous  to  the  judg: 
ment  were  made  and  became  parties  to  the  proceedings.  The  error 
is  clerical  and  does  not  vitiate  the  judgment  and  sales  under  it. 

StacJchoiise  rs.  Znntz  et  ah.,  p.  415. 

While  it  is  true  as  a  general  proposition,  that  no  alteration  can  be  made 
in  a  judgment  by  an  appellate  court,  as  between  appellees,  yet  a  co- 
defendant,  as  an  appellant,  may  have  it  amended  or  reversed,  in  so 
far  as  it  effects  his  interests  and  leave  it  in  statu  quo  in  other 
respects.  J  affray  cfc  Co.  vs.  Moss  dc  Co.,  p.  548. 

That  is  not  a  consent  decree  which  is  rendered  by  the  court  on  its  own 
motion.  Chaffe  vs.  Hayner,  31  Ann.  594;  Wootan  vs.  LeBlanc,  32 
Ann.  692.  Heirs  ofBurney  vs.  Ludeling  et  at*.,  p.  627. 

JUDICIAL  SALES. 

» 

When  a  mortgage  creditor  proceeds  via  ordinarid  and  obtains  a  personal 
judgment  for  money  as  well  as  a  recognition  of  his  mortgage,  when 


INDEX.  1229 

JUDICIAL  SALES— 6'o«/f «»«>(/. 

he  issues  thereupon  an  ordinary  yi./rt.  under  which  the  property  of 
ills  debtor  is  seized  and  sold,  the  title  of  the  purcluiser  at  such  sale 
rest«,  not  upon  the  nioi*tgage,  but  on  the  sale,  and  the  personal  judg- 
ment being  valid,  the  title  would  be  good  notwithstanding  any  de- 
feet  in  the  mortgage,  or  even  if  no  mortgage  had  ever  existed. 
The  purchaser  at  a  judicial  sale  acquires  what  is  soUl — no  more  and  no 
less.  His  title  cannot  be  enlarged  or  diminished  by  any  error  as  to 
the  extent  of  the  thing  sold,  not  resulting  from  any  defect  in  the 
proceedings  or  induced  by  any  fraud  or  misrepresentation.  There- 
fore, the  taking  possession  of  more  or  less  than  was  sold,  through 
error,  cannot  extend  or  resrict  his  title,  if  such  possession  or  aband- 
onment has  not  given  rise  to  prescription. 

Ker,  administrator,  et  als.  vs,  Evershed  ei  ah,,  p.  15. 

An  adjudicatee  at  a  sheriff's  sale,  who  exhibits  a  valid  judgment,  execu- 
tion and  deed,  and  who  has  remained  in  the  undisturbed  possession 
of  the  property  for  more  than  ten  years  thereafter,  as  ostensible 
owner,  has  a  good  title  to  the  same  and  must  be  protected  in  his 
rights  to  it.  Stackhouse  vs.  Zunts  et  als,,  p.  415. 

It  is  elementary  that  a  bona  fide  purchaser  at  a  judicial  sale  is  protected 
by  the  decree,  and  he  is  not  compelled  to  go  behind  it  and  investi- 
gate the  facts  upon  which  the  decree  was  rendered. 

Claiming  the  proceeds  of  a  sale  judicially  affiiins  the  validity  of  the  sale, 
and  the  party  cannot,  afterwards,  attack  the  sale  for  nullity,  unless 
it  be  shown  that  the  judicial  admission  was  made  through  an 
error  of  fact.  Massie  vs,  Br(uly  et  als,,  p,  553. 

Although,  as  a  rule,  purchasers  at  judicial  sales  are  not  required  to  look 
beyond  the  decree  of  sale,  still  they  are  bound,  at  their  risk  and 
peril,  to  ascei-tain  that  the  court  ordering  the  sale  had  jurisdiction 
over  the  matter,  and  that  it  had  the  right  to  exercise  its  discretion  in 
the  manner  it  did.  James  rs,  Meyer,  p,  1100. 

At  a  judicial  sale,  the  adjudication  is  the  completion  of  the  title,  the 
purchaser  becomes  the  owner  of  the  article  adjudged,  and,  from 
that  time,  the  contract  is  subjected  to  the  rules  governing  the  ordi- 
nary contract  of  sale. 

Before  the  sheiiff  is  authorized  to  expose  to  sale  anew  the  thing  sold, 
and  a^udge  the  property  to  another,  a  demand  must  be  made  upon 
the  purchaser  to  comply  with  the  terms  of  the  adjudication  and  pay 
the  purchase  price,  and  the  purchaser  must  be  shown  to  have  refused 
compliance  therewith. 

In  questions  appertaining  to  the  title  t^)  real  property,  the  sheriff's  deed 
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furnisbes  J) roo/ of  the  a^udication,  aud  its  recitals  control  tbose  of 
bis  returu. 
Under  the  law  a  purcliaser  is  not  entitled  to  {>ossession  of  a  sheriff's 
deed  to  immovable  property,  it  must  be  delivered  to  the  clerk  issu- 
ing the  execution.  McCall  I's,  Trion  et  als.yp.  1126.* 

JURISDICTION. 

The  Court  of  Appeals  has  no  jurisdiction  in  a  suit  to  annul  a  judgment  dis- 
charging an  insolvent  from  liabilities?  exceeding  .$2000,  in  the  instant 
case,  $14,000  and  more. 

State  ex  reU  Adams  et  als,  vs.  Judges,  p.  56. 

In  a  suit  by  the  Governor,  intended  to  enforce  the  execution  of  astntute, 
the  effect  of  which  would  be  to  coerce  a  municipal  corporation,  re- 
sisting the  act,  to  make  an  annual  appropriation  of  not  less  than 
$150,000  for  a  designated  purpose,  the  same  to  be  l>eyond  the  dis- 
cretion and  control  of  the  corporation,  the  jurisdiction  of  an  app<^l 
is  vested  in  the  Supreme  Court. 

State  ex  rel,  (iovenior  vs.  Cittf  o/Xetc  OrUanSy  p.  156. 

In  cas3  one  suit  in  which  the  amount  demanded  is  $400,  he  consolidated 
with  anotlier,  in  which  the  defendant  in  the  former  is  plaintiif,  and 
claims  $1676  42,  this  court  has  no  jurisdiction  of  the  consolidated 
cases,  because  in  no  event  could  this  court  render  judgment  for  an 
amount  in  excess  of  the  latter  sum.  Davis  vs.  Bargas,  p,  313. 

When  several  creditors  sequester  and  attach  their  debtor's  property,  and 
the  amount  in  each  case  is  less  than  two  thousand  dollars,  and  the 
cases  are  consolidated  for  the  convenience  of  trial,  this  court  has  no 
jurisdiction,  although  the  several  demands  aggregate  an  amount 
over  two"  thousand  dollars. 

Harrison  d*  Harrinon  et  uh.  vs.  Moss  d-  Co.  et  als.,  p.  239. 

In  revocat-ory  action,  the  amount  of  the  debt,  and  not  the  value  of  the 
property  conveyed  by  the  sale  sought  to  be  revoked,  is  the  test  of 
jurisdiction.  Livingstone  vs.  Hardie  Bros,,  p.  311. 

The  Supreme  Court  has  jurisdiction  of  an  appeal  in  emancipation  pro- 
ceedings, which  show  that  the  estate  of  the  minor  amounts  to  $50,000, 
and  in  which  it  appears  by  affidavit  that  the  intere.st  of  the  minor 
in  the  result  exceeds  $20(K).  Emancipation  of  Pochelu,  p.  331 . 

In  questions  involving  the  appellate  jurisdiction  of  the  Supreme  Court, 
it  is  settled  practice  that  if  it  appears  fi*om  the  pleadings  that  one  of 
the  parties  to  the  suit  has  an  appealable  interest  entitling  him  to 
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appeal  to  the  Supreme  Court,  tlie  same  riglit  must  be  recognized  in 
favor  of  his  opponent.  State  ex  rel,  Leehe  rs.  Fowler,  p,  38(). 

The  Civil  District  Court  for  the  parish  of  Orleans  exercises  a  blended 
probate  and  general  ordinary  jurisdiction  and  has  authority  to  pass 
upon  questions  of  ownersliip  of  real  estate,  when  raised  by  an  op- 
position to  an  account  involving  the  character  of  the  title  of  such 
property.  SucceMion  of  Bellmuley  p,  491,, 

An  eiToneons  assessment  does  not  make  the  tax  illegal  and  unconstitu- 
tional. It  may  be  legal  and  constitutional,  although  erroneously 
assessed  in  the  name  of  one  who  is  not  the  real  owner. 

In  such  case  the  Supreme  Court  has  jurisdiction  only  when  the 
amount  involved  exceeds  $2000 — the  lower  limit  of  its  appellate 
jurisdiction.  State  ex  rel.  Hadycr  r«.  llecorder,  p,  533. 

A  justice  of  the  peace  whose  jurisdiction  is  limited  to  part  of  a  parish 
which  is  subject  to  the  jurisdiction  of  a  police  juiy,  has  jurisdiction 
in  a  suit  against  the  police  jury  for  an  amount  not  exceeding  f  100^ 

The  fact  that  the  sum  claimed  ($84)  exceeds  the  lower  limit  of  the  juris- 
diction of  the  district  court,  does  not  divest  the  justice  of  the  peace 
of  jurisdiction  and  render  him  incompetent  to  decide  the  case  before 
him. 

Prohibition  does  not  lie  in  such  case. 

State  ex  reh  Police  Jury  vs.  Judge,  p.  403. 

The  Supreme  Court  has  no  jurisdiction  of  a  case  presenting  a  contest 
between  parties  for  certain  functions  to  which  no  salary  is  attached. 

Tlie  amount  of  money  as  the  fund  of  a  corporation  which  the  parties  to 
the  suit  may  manage  or  control  is  no  element  as  a  matter  in  dispute 
in  the  litigation. 

In  construing  jurisdictional  allegations,  the  Supreme  Court,  must  be 
guided  by  the  pleadings  taken  as  a  whole,  and  not  by  strained  alle- 
gations of  pecuniarj'^  interests  which  could  never  be  judicially  ascer- 
tained. Schwartz  r«.  Firemen'^s  Charitable  Association,}).  404. 

So  far  as  errors  in  the  charge  of  the  judge  to  the  jury  are  concerned  in 
civil  cases,  the  jurisdiction  over  the  law  and  the  facts  rested  in  this 
court,  authorizes  it,  in  its  discretion,  to  disregard  them  and  to  apply 
the  law  correctly  to  the  case  as  made  on  the  evidence,  the  whole  of 
which  is  before  us. 

On  the  facts  of  this  case,  the  verdict  of  the  jury  is  fully  sustained  by  the 
evidence.  Schlater  vs.  Wilbert  d:  Sons,  p.  4(K). 

The  Supreme  Court  has  appellate;  jurisdiction  of  a  case  in  which  the  con- 
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stitutionality  of  an  impost  is  Id  contestation^  irrespective  of  the 
amount  involved.  State  iv.  Coal  Company,  p,  465. 

The  Civil  District  Court  for  the  parish  of  Orleans,  exercises  a  blended 
probate  and  general  ordinary  jurisdiction  and  has  authority  to  pass 
upon  questions  of  ownership  of  real  estate,  when  raised  by  an  oppo- 
sition to  an  account  involving  the  character  of  the  title  tosaeh 
property.  Succession  of  Bellandt,  p,  \9\, 

Prohibition  lies  to  a  district  court  to  prevent  it  from  passing,  as  an  ap- 
pellate court,  over  city  courts,  upon  questions  involving  the  legality 
or  constitutionality  of  a  tax  and  a  title  to  real  estate. 

A  demand  that  such  property,  when  assessed,  be  declared  exempt  from 
taxation,  implies  a  prayer  that  the  taxes  which  would  thereupon  be 
claimed  as  due  thereby,  be  adjudged  to  be  illegal.  It  involves 
the  constitutionality  of  a  tax. 

The  judgment  of  a  city  court  in  such  case  is  not  appealable  to  a  district 
court,  though  it  have  appellate  jurisdiction  over  city  courts,  but 
such  judgment  is  reviewable  as  to  facts  and  law  nnder  tlie  Constitu- 
tion, exclusively  by  the  Supreme  Court  of  the  State.  » 

The  jurisdiction  of  a  district  court,  exercising  original  jurimliction,  is 
quite  different  from  that  with  which  it  is  vested  when  it  sits  as  an 
appellate  court  over  city  courts. 

When  the  district  court  exercises  original  jurisdiction,  it  may  pass  upon 
questions  relative  to  the  title  to  real  estate  and  to  the  legality  and 
constitutionality  of  a  tax,  but  when  it  sits  as  an  appellate  court  it 
can  do  neither. 

An  exception  to  its  jurisdiction  nitione  materia'  may  be  filed  at  any  stage 
and  want  of  jurisdiction  can  be  noticed  by  the  court  proprio  motu, 
at  any  time,  without  plea. 

Consent  cannot  confer  jurisdiction  when  the  court  has  none  rationr 
materite.  State  ex  rel.  City  vs.  Judge ^  p.  540. 

When  a  judge  of  the  Civil  District  Court,  to  whom  a  cause  has  been 
allotted,  recuses  himself  ex  proprio  motu,  and  the  cause  has  been  re- 
allotted  to  the  judge  of  another  division,  the  latter  is  without 
authority  to  review  and  annul  the  order  of  recusation  rendered  by 
the  former.  No  provisi^m  of  law  or  Constitution  vests  one  judge  of 
that  court  with  power  to  revise  the  decision  of  another.  If  the  re- 
cusation be  illegal  it  can  be  remedied  only  in  a  tribnual  having  ap- 
pellate or  supervisory  jurisdiction. 

When  such  a  recusation  is  made,  it  is  the  duty  of  parties  promptly  to 
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object,  unleBfi  they  mean  to  acquieBce,  and,  if  their  exception  or  ob- 
jectioii  be  overruled,  to  apply  for  proper  remedy. 
If  thciy  keep*  silence  and  suffer  various  proceedings  to  progress  in  tlie 
cause  based  on  the  assumption  of  the  validity  of  the  recusation, 
they  will  be  presumed  to  have  acquiesced  and  will  not  be  permitted, 
after  the  cause  has  progressed  to  the  point  of  trial,  to  urge  before 
the  last  judge,  for  the  first  time,  objections  which  should  have  been 
urged  at  the  time  of  recusation  and  before  the  judge  recusing  him- 
self.     State  ex  rei.  Improvement  Company  r».  Jndfjes  et  als.^  p,  567. 

In  a  contest  involving  th'e  correctness  of  an  account  ol  tutorship  the  test 
of  appellate  jurisdiction  is  in  the  amount  of  the  fund  to  be  dis- 
tributed, and  not  in  the  amount  of  the  matter  in  dispute. 

Tutorship  ofJoneit,p.  620. 

Where  neither  the  principal  nor  the  reconventional  demand  involves  an 
amount  in  dispute  exceeding  two  thousand  dollars,  -neither  is  ap- 
pealable to  this  court. 

The  amounts  involved  in  both  cannot  be  cumulated  to  establish  juris- 
diction. Prejean  et  aJs,  rs,  Lecompte  et  als,,  p,  747. 

In  case  a  sum  is  paid  during  the  pending  of  a  suit,  and  prior  to  judg- 
ment, whereby  the  amount  of  plaintiff's  claim  is  reduced  to  a  simi 
less  than  $2000,  this  court  has  no  jurisdiction  ratione  materia' ^  and 
the  appeal  will  be  dismissed  ex  proprio  motu. 

(ruidry  et  ala,  ru.  Garland  et  als.y  p.  756. 

In  the  absence  of  special  statutory  authorization,  courts  are  without 
jurisdiction  ratione  materiiv  to  entertain  cases  of  contested  election. 

The  foregoing  rule  applies  as  well  to  elections  held  to  determine  the 
location  of  a  parish  seat  as  to  election  of  officers. 

No  statute  invests  the  courts  of  this  State  with  jurisdiction  over  con- 
tested elections  to  determine  the  parish  seat. 

State  ex  rei.  Woodruff  r a.  Police  Jury,  p.  846. 

The  grant  of  power  conferred  by  Article  90  of  the  Constitution  giving 
this  court  supervisory  jurisdiction  over  inferior  courts  is  entirely 
independent  of  that  conferred  by  the  Code  of  Practice  on  the  courts 
therein  designated. 

State  ex  rei,  LeBlanc  d'  Richard  rn.  Judge, p.  908. 

A  judge  of  a  city  court  of  the  city  of  New  Orleans  has  exclusive  juris- 
diction over  all  sums  not  exceeding  $35,  exclusive  of  interest.  A 
suit  by  a  son  who  has  just  arrived  at  the  age  of  majority,  against  a 
tenant  of   his  propert}-,  which   was  leased  to  him  by  his  father 
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dnriDg  the  term  of  his  minority,  for  the  title  thereof,  which  is  alleged 
to  have  fallen  to  his  portion,  is  not  in  the  nature  of  a  petitory 
action,  or  one  for  a  settlement  of  accounts,  and  it  comes  witliin  the 
constitutional  jurisdiction  of  a  judge  of  that  court. 

State  ex  rel.  LeBlanc  vs.  Jvdge,  p.  d53. 

The  jurisdiction  of  the  Court  of  Appeals  is  restricted  to  qnestioiis  of 
law,  in  cases  in  which  the  amount  involved  ranges  between  $100 
and  $500. 

It  has  no  power,  in  such  cases,  to  inquire  into  the  facts,  to  determine 
whether  the  claim  is  inflated  or  not ;  but  it  has  that  power  in  cases 
involving  more  than  $500  in  whicii  it  can  pass  on  both  the  fiicts  and 
the  law. 

The  jurisprudence  touching  the  right  of  the  Supreme  Court  to  diBmiss 
apx>eal8in  cases  within  its  jurisdiction  in  which  claims  are  fictitiously 
inflated,  does  not  apply  to  the  Court  of  Appeals. 

State  ex  rel,  Caze^itre  vs.  Judges^  p.  955. 

Act  7  of  1888,  giving  justices  of  the  peace  jurisdiction  in  cases  of  tres- 
pass, where  the  same  occurred  is  not  a  local  or  special  law,  but 
general  in  its  character,  applying  to  all  magistrate's  courts  through- 
out the  State  and  to  all  corporations. 
State  ex  rel.  F.,  S.  atid  P.  B.  B.  Co.  vs.  Justice  of  tlie  Peace,  p.  1094. 

LANDS  GRANTED  BY  UNITED  STATES  TO  THE  STATE  FOR 
CONSTRUCTION  OF  RAILROADS. 

By  Act  3,  June  1856,  Congress  granted  certain  lands  to  the  State  of 
Louisiana  for  to  aid  in  the  construction  of  railroads.  No  convey- 
ance in  violation  of  the  terms  of  this  act  of  Congress  to  a  raUroad 
company  could  vest  title  in  said  lands  to  said  company.  It  was  a 
condition  precedent  to  a  conveyance  of  any  of  the  sections  that  tbe 
road  should  be  first  constructed  in  sections  of  twenty  consecutive 
miles  each  before  the  road  could  get  title  to  any  portion  of  the  land 
coterminous  with  its  constructed  line.  But  where  the  act  of  the 
Legislature  authorized  the  road  to  mortgage  said  land  so  granted 
and  the  mortgage  is  executed  and  bonds  issued,  secured  by  the 
same,  the  State  cannot  by  subsequent  legislation  abridge  the  mort- 
gage rights  acquired  by  third  parties.  Parties  who  have  ac- 
quired title  to  the  road  through  a  sale  by  a  foreclosure 
under  said  mortgage,  have  the  legal  title  to  said  land  as  against  a 
party  who  claims  no  title,  except  by  possession,  and  who  went  on 
the  land  expecting  it  to  be  thrown  open  to  public  sale  and  entry. 
The  government  of  the  United  States  is  the  only  claimant  who  can 
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contest  the  right  to  the  forfeitui-e  of  said  land  for  the  non-perforni- 
Huce  of  the  condition  subsequent  required  by  the  act  of  Congress,  as 
tlie  State  of  Louisiana  is  estopped  from  declaring  the  forfeiture  by 
reason  of  the  authorization  to  the  railroad  company  to  mortgage 
said  land. 

The  government  of  the  United  States,  not  having  asserted  by  legislative 
act,  or  judicial  construction  the  forfeiture  for  the  breach  of  the  con- 
dition, the  apparent  legal  title  is  in  the  railroad  company  acquiring 
rights  under  the  foreclosure  of  said  mortgage. 

Bailroad  Company  rs.  SMge,  p,  896. 

LAWS. 

Act  103  of  1873  held  to  be  constitutional,  but  not  to  confer  on  the  police 
jury  of  the  parish  of  St.  Mary  the  right  to  expropriate  private  prop- 
erty, at  the  expense  of  said  parish,  but  only  authorizing  it  to  con- 
demn riparious  estates  to  public  me  for  the  purpose  of  opening  a 
public  highway  on  the  bank  of  a  navigable  stream,  within  its  limits. 

Peeot  et  ah,  r«.  PoHce  Jury,  p,  706. 

LEASE. 

A  landlord  cannot  be  held  to  warranty  and  indemnity  against  the  '^  acts 
of  the  law,'''*  in  the  absence  of  express  stipulation  to  that  end. 

Should  a  tenant  sustain  damage  in  consequence  of  a  constitutional  police 
legislation,  adopted  subsequently  to  his  contract  of  lease,  such  as  the 
"^iwdrti/  toir,"  which  forbids  the  use  of  the  property  rented,  to  a 
particular  use  to  which  the  lessee  applies  it,  in  a  special  way  and  on 
a  special  day,  such  damage  is  injuria  ftine  dainno,  which  is  not  com- 
pensable. 

Such  legislation  could  have  been  foreseen  and  does  not  impair  rights  un- 
der the  contract. 

A  landlord  cannot  be  held  for  deprivation  of  the  use  of  the  properiy 
leased,  for  a  particular  purpose,  where  the  lease  is  silent  as  to  the 
destination,  or  where  the  deprivation  is  Hmited,  temporary,  or  par- 
tial, and  is  the  consequence  of  valid  legislation. 

Ahadie  vs.  Herges,  p,  281. 

An  unrecorded  lease  has  no  effect  with  regard  to  third  persons  and 
creditors.     It  conveys  no  notice  to  them. 

Cochrane  vs.  Gilbert  et  als.,  p.  735. 

Wliei-e  a  contract  of  lease  is  entered  into  and  the  parties  in  said  tease 
also  stipulate  as  to  the  manner  of  the  cultivation  of  the  place,  and 
the  lessor,  by  his  duly  authorized  agent,  makes  no  objec*tion  to  the 
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acts  of  the  lessee,  althougli  authorized  by  the  lease  to  do  so,  it  will 
be  too  late  to  raise  objections  after  the  crop  has  been  made. 
The  lessor  who  causes  tlie  lessee  to  leave,  through  his  acts  in  TiolatioD 
of  an  agreement,  and  gathers  and  markets  the  crop,  is  resjwnsible 
to  the  lessee  for  his  portion.  Youtig  vs.  Gay,p,  758, 

The  lessor  is  bound,  from  the  very  nature  of  his  contract,  to  cause  the 
lessee  to  be  maintained  in  tlie  peaceable  possession  of  the  property 
during  the  term  of  the  lease. 

If  the  lessee  be  evicted,  the  lessor  is  answerable  for  the  damage  and  loss 
he  may  have  sustained  by  the  interruption  of  the  lease. 

Erpress  Company  r«.  Haven,  p.  811. 

LEGITIMATION. 

The  legal  acknowledgment  of  an  illegitimate  child  in  accordance  with 
Act  203,  and  the  legitimation  of  a  natural  child  in  accordance  with 
Act  200  C.  C,  can  lie  made  in  one  act,  executed  before  a  notary 
public  in  presence  of  two  witnessess.  Such  an  acknowledgement 
and  legitimation  carries  out  the  object  of  the  law,  which  is  to  dis- 
courage concubinage  by  compelling  the  parent  under  penalty  of  the 
legal  disinherison  of  illegitimate  offspring  to  publicly  avow  his  shame 
before  a  notary  public  and  witnesses.      Succession  of  Llula,  p,  87. 

In  a  controversy  involving  the  legitimacy  of  a  party,  the  presumption 
arising  in  favor  of  such  legitimacy  out  of  the  general  repute  of  the 
party  as  the  son  of  one  whose  estate  he  claims  as  his  legitimate 
issue,  may  be  rebutted  by  testimony  negativing  the  fact  of  his 
legitimac}'.  In  such  a  case  the  judgment  should  be  one  of  non- 
suit, and  not  a  final  judgment  rejecting  the  demand. 

Bennet  or  Jienit  vs,  Ciijnonij  p,  1145. 

MALICIOUS   PROSECUTION. 

Public  interest  and  a  proper  administration  of  justice  require  that 
actions  for  a  malicious  prosecution  should  not  be  maintained  without 
clear  proof  of  malice  and  want  of  propable  cause. 

Courts  cannot  inflict  damages  on  a  party  for  resorting  in  good  faith  to 

law,  for  the  protection  of  his  rights,  rather  than  taking  tlte  eliances 

of  a  recourse  to  arms,  or  tamely  abandoning  the  field  to  an  usurper. 

Giroi  vs.  Graham,  p.  511. 
MANDAMUS. 

A  mandamus  will  issue  to  direct  the  trial  of  a  case  in  which  the  judge 
has  refused  to  go  into  the  merits  of  the  action  on  an  erroneous 
construction  of  some  question  of  practice  preliminary  to  the  whole 
case.  State  ex  reL  Cohen  vs.  EUis,  Judge,  p.  41. 
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Mandamus  do«8  Dot  lie  to  coin  pel  a  district  judge  to  give  his  approba- 
tion to  the  appointment  of  a  deputy  sheriif'^  whose  name  is  sub- 
mitted for  confinnation   by  the  slioriif',  wliere  he  has  refused  to 
sanction  it.    His  action  is  final  and  cannot  be  revised  by  this  court. 
State  ex  rel.  Beid,  Sheriffs  vs,  Bead,  Judtje,  p,  73. 

Mandamus  is  the  proper  remedy,  and  not  quo  warranto  to  coniiM»l  the 
mayor  and  council  of  a  municipal  corporation  to  execute  the  diitieg 
imposed  upon  them  by  law,  in  the  perfonnance  of  which  they  are 
allowed  no  discretion. 

State  ex  rel.  Governor  vs,  Vltif  of  New  Orleantt^  p,  156. 

Mandamus  does  not  lie  to  compel  the  granting  of  a  suspensive  a^ipeal 
from   an  order  dissolving  an  injunction  on  bond,  when  the  com- 
mission of  the  acts  enjoined  will  not  cause  an  irreparable  injury. 
State  ex  reL  Schwartz  c»,  Judtje  et  als.,  p.  241. 

If,  in  a  prosecution,  under  a  city  ordinance,  in  a  recorder's  court  in  the 
city  of  New  Orleans,  there  is  a  bona  fide  and  timely  contestation  in 
regard  to  its  legality  and  constitutionality,  antecedei]t  to  tinal  had, 
or  judgment  being  pronounced  thereon,  the  condemned  defendant 
is  entitled  to  an  appeal,  and  upon  his  distinct  and  emphatic  refusal 
thereof,  mandamus  will  lie  against  him  to  compel  its  allowance. 

A  recorder's  court  in  the  city  of  New  Orleans  is  not  a  court  of  i-ecord? 
and  there  is  no  legal  prohibition  against  a  defendant,  in  a  cause 
therein  depending,  from  urging  pleai«  or  defenses  orally. 

State  ex  rel,  Stinson  rs.  Recorder,  p,  526. 

Mandamus  is  a  proper  remedy  to  compel  the  erasure  of  the  inscription 
of  an  invalid,  or  defunct  en*  perempt^d  mortgage  or  privilege,  but 
the  remedy  cannot  be  invoked  ais  a  means  to  avoid  tlie  eft'ect  of 
another  contract  intended  to  aflTect  the  juoperty  of  the  party  com- 
plainant. 

An  act  purporting  to  be  a  mortgage,  but  not  inscribed  in  the  prox)er 
lK>ok,  has  no  legal  effect  as  third  parties,  and  hence  a  third  party 
has  no  cause  of  action  to  re<|uire  the  erasure  of  such  an  inscription, 
by  mandamus,  Willis  rs.  Waset/y  p,  694. 

In  tlie  exercise  ol  is  supervisory  jurisdiction  over  inferior  tribunals,  the 
Supreme  Court  will  not  isssue  a  mandamus,  to  compel  a  district 
judge  to  grant  a  preliminary  injunction  which  he  has  declined  in  a 
suit  for  a  money  judgment,  when  the  case  does  not  fall  within  those 
mentioned  in  tlie  Code  of  Practice,  in  vvhicli  the  judge  is  allowed 
no  discretion  to  refuse,  aiul  when  the  object  of  the  )H'ovisional  in- 
junction is  not  to  maintain  the  plaintitf  in  possession,  but  to  oust  the 
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defendant  from,  and  I'eHtore  or  to  put  the  plaintiff  in  the  saiue, 
liefore  judgment  on  the  merits. 

State  ex  rel.  Kuymond  rtf.  Judge,  p.  951. 

A  maudaMutt  will  not  iHMue  to  the  Court  of  Appeals  to  try  a  case,  on  its 
nieritH,  involving  Ove  hundred  dollars,  when  said  court,  in  the  legal 
exei-cise  of  its  discretion,  finds  that  the  claim  is  inflated  in  order  to 
give  it  jurisdiction  over  the  facts,  and  that  the  record  contains  no 
statement,  no  bill  or  assignment  of  errors. 

Stttte  ex  ret,  Beaucoudraif,  etc,  vm.  Judges  et  aL,  p.  1012. 

An  application  for  a  pei*emptory  writ  of  mandamus  will  be  denied  when 

its  object  is  to  compel  a  district  judge  to  fix  the  amount  of  an  appeal 

bond  for  a  suspensive  appeal,  when  no  bond  was  offered  within  the 

delays  for  a  suspensive  appeal. 

State  ex  rel.  Ihihd  vh.  Judge,  ».  1140. 
MANDATE. 

A  conti-act  for  services  of  members  of  the  legal  profession  is  not  a  hiring 
of  labor,  but  a  mandate. 

Mandate  is  a  consensual  and  im[>eriect  synallagmatic  contract.  Gratuit- 
ousness does  not  ap])ertain  to  its  esnenee  but  to  its  nature.  It  is  law- 
ful to  stipulate  a  remuneration  for  services  rendered.  It  differs  from 
the  hiring  of  labor,  in  this :  that  the  hired  jierson  is  not  vested  with 
any  represenUitive  capacity  and  receives  a  priee  and  not  a  stl|H5nd 
or  houorarium, 

A  principal  has  the  right  to  revoke  powers  of  agency  given  by  him  for 
an  indefinite  period,  and  is  not  l>ound  to  indemnify  the  agent  for  all 
the  services  expected  to  l)e  rendered  unless  there  exists  a  stipula- 
tion that  the  entire  compensation  shall  be  due  by  the  mere  fact  of 
the  immixtion  of  the  agent  with  the  mattei*s  of  the  agency.  Such 
power  to  revoke  and  such  contingent  forfeiture  are  implied  in  such 
a  case.  Gurtey  vs,  Citg  of  New  Orleans,  p.  75. 

Acts  of  procuration  under  private  signature  become  authenticated  when 
attached  to  and  forms  part  of  judicial  proceedings,  or  are  incorpo- 
rated in  an  authentic  iict.  Succession  of  Lehman,  p,  987. 

MARRIAGE. 

However  true  it  be  that,  what  is  done  in  a  contravention  of  a  prohibi- 
tory law  is  null  and  is  barren  of  effect,  the  law  creates  an  exception, 
in  cases  of  marriages  contracted  in  good  faith,  in  favor  of  both 
spouses,  or  of  one  of  them  and  of  the  issue  bom  of  such  marriages. 

An  error  of  lair,  as  w^ell  as  an  error  of  fact,  may  be  plea«led  and  estab- 
lished to  prove  such  good  faith  and  may  secure  protection. 
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•Althongh  a  marriage  between  uncle  and  ne  i 
as  contracted  in  violation  of  a  prohibit 
legal  effects,  as  to  one  of  the  spouses  ai  i 
when  such  spouse  acted  in  good  faith. 

MARRIED  WOMEN. 

Notwithstanding  the  proof  should  show  thai 
act  of  sale  of  her  paraphernal  prope: 
through  coercion  exercised  by  her  husl 
yet,  if  she  subsequently  perform  act  i 
therein,  she  will  be  thereby  concluded  ;  i 
the  nullity  of  the  contract. 

The  code  contains  no  prohibition  against  ti  i 
sition  of  the  proceeds  of  a  sale  of  her  ]  i 
specially  provides  that  if  her  husband  s 
the  proceeds  of  such  sale,  the  wife  sha 
his  pi'Operty .  Morrow  vs. 

MINORS  AND  THEIR  TUTORSHIP. 

The  rights  which  childreu  have  against 
mother,  for  their  shares  of  community  i 
surviving  spouse,  and  which  he  held  in 
founded  with  the  rights  accruing  to  then 

The  action  for  account  of  the  usufnict  is  ba 
ten  yeal's  only,  to  be  computed  from  the 
Cochran  vs.  Violet,  38  Ann.  525. 

The  subsequent  holder  of  a  promissory  note, 
individual  capacity,  cannot  recover  the 
dreii  of  the'  maker,  on  the  ground  that  tl 
note  Was  used  for  the  support  of  said  mi 
of  their  properties.  Such  holder,  haviuj 
ginal  transaction,  acquired  the  notes  wit 
gatibns  imported  by  their  plain  tenor,  ai 
use  wfaidi  the  maker  made  of  the  money 

A  tutor  is  prohibited  from  borrowing  money 
cial  Authority  based  on  the  advice  of  a  t 
of  loan  entered  into  by  the  tutor, 
binding,  las  such,  on  the  minors  ;  nor  wi 
lie  therefor,  against  the  minors,  on  the  g 
rowed  was  used  for  their  support,  unless 
revenues ;  nor  on  the  ground  that  it  was 
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of  their  property,  without  clear  proof  that  such  use  enured  to  their 
benefit.  Union  Xatianal  Bank  vs.  Forstall,  widow,  p.  113. 

While  a  tutor  is  liable  for  the  revenues  yielded  by  the  property  of  his 
ward,  under  his  control,  aud  administration,  and  which  he  has  col- 
lected, he  is  entitled  to  be  credited,  in  a  settlement  with  them,  with 
all  disbursements  for  insurance,  repairs,  taxes,  board  and  lodging, 
etc.,  made  by  him,  in  his  official  capacity. 

He  has  no  authority  in  making  such  disbursements — however  necessary— 
to  spend  more  than  the  revenues  and  thus  encroach  on  their  capital, 
without  the  assent  of  a  family  meeting  approved  by  tlie  court, 

A  tutor  who  has,  in  good  faith,  taken  charge  of  his  wards  and  adminis- 
tered their  property,  as  well  as  could  have  been  done  under  straight- 
ened circumstances,  cannot  be  charged  with  maladministration, 
simply  because,  in  the  course  of  time,  the  buildings  have  become 
more  or  less  dilapidated.  Mahoney  vs.  MaJwneyj  p.  135. 

In  a  rule  to  cancel  the  inscription  of  a  mortgage  in  favor  of  minors 
against  their  natural  tutor,  and  to  invest  the  community  to  which 
the  latter  was  a  party,  w^ith  ownership  of  immovable  property 
which  stands  in  the'  name  of  the  minors  alone,  their  interasts  are  in 
opposition  to  those  of  their  tutor,  and  he  is  not  competent  to  repre- 
sent them  in  this  litigation  ;  their  under-tutor  should  be  notified. 

Ashhey  vs.  Ashhey,  p.  138. 

A  minor  Jibove  the  age  of  eighteen  years  is  not  entitled  to  be  emancipated 
unless  it  appears  affirmatively  and  conclusively  from  the  evidence 
in  the  case  that  he  is  fully  capable  of  managing  his  own  affairs. 

Emancipation  of  PocJielu,  p.  331. 

A  transaction  or  compromise  has  no  force  or  effect  in  respect  to  minors, 
unless  same  is  duly  authorized  by  the  jude. 

Chamber's  vs.  Chambers,  p.  443. 

The  uatunil  tutor  cannot  relieve  himself  from  responsibility  to  the 
minor  by  omitting  to  take  the  oath  before  letters  of  tutorship  have 
been  issued  to  him.  Way  et  als.  vs.  Levy  et  als.,  p.  447. 

The  shares  accruing  to  the  children  are  subject  to  the  imperfect  usufruct 
in  favor  of  the  mother,  who  must  account  for  the  stune  at  the  expi- 
ration of  the  usnfVuct.  Tutorship  of  Jones,  p.  620. 

The  opening  of  a  succession  is  an  independent  proceeding  wiiieh  ought 
to  be  docketed  under  a  proper  title  and  number  and  allotted  as  re- 
<iuired  by  the  Constitution  in  the  parish  of  Orleans.    . 
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Irregularities  in  such  particulars  cannot  be  claimed  to  have  been  ac- 
quiesced in  by  minors  or  their  legal  representatiyes. 

A  father  cannot  abdicate  the  tutorsliip  of  his  children,  although  he  be  a 
non-resident  tutor,  where  the  interests  of  his  minors  in  this  State  are 
involved  in  judicial  proceedings  and  he  is  present  in  the  State. 

The  appointment  of  a  stranger  as  dative  tutor  to  such  minors,  not- 
withstanding the  recommendation  of  a  family  meeting,  is  an  absolute 
nullity. 

Under  the  Act  of  1843,  R.  S.  3838  guardians  residing  out  of  the  State,  but 
within  the  United  States,  have  a  right  to  i-epresent  the  interests  of 
their  wards  in  this  State. 

An  illegally  appointed  tutor  cannot  repi-esent  the  minors  in  proceedings 
to  effect  a  partition  at  private  sale. 

The  propei*ty  awned  by  minors,  in  common  with  others  who  are  not 
co-heirs,  can  be  sold  to  effect  a  partition  at  private  sale  under  the 
Act  of  1878,  amending  and  re-enacting  that  of  1869,  only  where 
the  minors  are  properly  repi-esented  by  tlieir  tutor  or  tutrix,  and  on 
t)ie  authority  of  the  court  given  on  the  recommendation  of  a  family 
meeting  duly  convened. 

Where  a  tutor,  owns  property  in  common  with  his  minors,  which  he 
wishes  to  partition,  the  appointment  of  special  tutors,  or  of  a 
special  tutor,  is  necessary,  where  there  exist  opposite  interests  in 
the  partition.  The  under-tutor  may  represent  the  minors  eventu- 
ally in  such  a  case. 

The  ownership  of  minors  cannot  be  divested  unless  all  the  forms  of  law 
have  been  obser\  ed  and,  in  cases  of  sale,  unless  the  price  was  paid 
to  one  who  had  capacity  to  receive  it  and  to  grant  discharge  there- 
for. James  vs.  Meyer,  p,  1100. 

MORTGAGE. 

A  mortgage  creditor  of  tlie  father's  succession  is  not  bound  by  the  terms 

-    and  recitals  of  a  judgment  homologating  his  tutor's  account  while 

living.    As  to  him  they  are  res  inter  alios  acta,  and  their  contents 

must  lie  p'roved  in  some  proceeding  to  which  he  is  a  party  to  bind  him. 

Ten  per  cent,  stipulated  in  an  act  of  special  mortgage  as  attorneys^  fees 
in  case  judicial  proceedings  are  necessarily  resoli^d  to,  is  in  the 
nature  of  damages,  and  is  covered  by  the  mortgage  and  the  mort- 
gagee is  entitled  to  collect  same  as  well  as  the  capital  and  interest  of 
his  debt,  all  being  of  equal  rank  and  dignity. 

Stu'cession  of  I>uhe,  p.  209. 

An  act  puiporting  to  be  a  mortgage,  but  not  inscribed  in  the  proper 
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l>ook,  has  no  legal  effect  as  to  third  parties^  and  hence  a  third  party 
has  uo  cause  of  action  to  require  the  erasui^e  of  such  an  inscriptioD 
by  mandamus.  WiUw  rs,  Wa9ey,  p.  694. 

The  principal  controversy  in  this  case  is  one  of  fact. 

Where  suit  is  brought  on  an  open  account,  secured  by  a  collateral  act  of 
mortgage,  and  notes  thereto  attached,  which  were  discounted  and 
the  proceeds  thereof  placed  to  the  credit  of  the  maker,  and  demand 
is  made  for  the  recognition  and  enforcement  of  the  mortgage,  the 
plaintiff  is  entitled  to  recover  from  tlie  defendant,  the  additional 
sum  of  live  percent,  on  tlie  amount  of  the  mortgage  notes,  as  at- 
torney's fees,  when  same  is  stipulated  in  the  act. 

Levy  V8,  Beasley,  p.  832. 
MUNICIPAL  CORPORATIONS. 

A  contract  duly  authorized  by  law,  made  by  an  incorporated  town  or 
city  for  useful  improvements,  and  duly  executed  by  the  contractor, 
will  be  enforced  against  the  city  as  a  debt  for  which  it  is  liable,  if 
the  means  of  payment  provided  in  the  contract  should  fail  through 
subsequent  events,  not  due  to  the  laches  or  fault  of  the  contractor. 
Cole,  executor  J  m.  City  of  Slirevepart,  p.  8®. 

A  municipal  corporation  has  the  power  to  contract  with  an  individual, 
to  authorize  him  to  build  a  market  house,  rent  stalls  and  collect 
dues,  duiing  a  specified  period,  with  the  consideration  that  tlie  land, 
which  is  his  property,  and  the  improvements  upon  it,  sliall  be  con- 
veyed to  the  city,  and  that  the  same,  at  the  expiration  of  the* term, 
shall  be  turned  over  absolutely,  in  good  order  to  the  corporation. 

The  land  and  constructions  become  municipal  property  at  the  signing 
of  the  contract,  and  the  ownership  becomes  absolute  at  the  expira- 
tion of  the  time  in  the  city. 

The  market  thus  put  up  is  a  public  market,  and  any  private  market 
found  within  the  proliibited  distance  of  six  squares  from  it,  is  there 
kept  in  violation  of  law.  State  vs.  Natal,  p,  887. 

A  municipal  corporation,  which  has  contracted  that  a  bonus  shall  be  paid 
by  a  company  to  which  it  has  granted  street  railroad  privileges,  in 
lieu  of  taxes,  cannot  after  agreeing  to  remit  the  bonus  and  to  receive 
the  taxes  in  place,  and  after  collecting  such  taxes,  sue  to  recover 
the  bonus  ;  however  true  it  be,  that  the  immunity  from  taxes  was 
illegal.  It  cannot  claim  both.  28  Ann.  497;  35  Ann.  548;  36  Ann. 
432.  City  of  New  Orleans  t?«.  Eailroad  Company,  p.  904. 

The  City  of  New  Orleans  had  the  power  to  contract  for  a  water  supply 
under  the  provisions  of  her  charter,  and  having  this  power  to  con- 
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tract  the  price,  the  kind  of  water  and  the  aiuonnt  are  matters  of 
legislative  discretioii  vested  in  tlie  City  Council,  and  when  the  city 
confines  herself  within  the  limits  of  lier  power  to  contract,  the  dis- 
cretion exercised  by  the  City  Council  will  not  l>e  inquired  into  by 
the  courts  in  tlie  absence  of  fraud ;  and  cornipt  and  extravagant 
legislation,  which  are  beyond  the  legitimate  object  and  purpose  of 
municipal  government. 

To  impose  any  public  burden  upon  a  corporation  not  warranted  by  its 
charter  and  against  its  consent  violates  both  the  State  and  Federal 
Constitutions. 

A  judicial  decree  interpreting  a  contract  authorized  by  legislative  will, 
cannot  prevent  the  Legislature  from  further  legislation,  authorizing 
tlie  paities  to  alter  or  amend  theii-  contract,  or  to  annul  the  existing 
and  make  a  new  and  a  diif'ereut  contract.  -  ' 

Conery,  Jr.,  et  ah,  rtt.  Water  Works  Company  et  ah,, p.  910. 

NATURAL  CHILDREN. 

The  legal  acknowledgment  of  an  illegitimate  child  in  ai;cordance  with 
Act  203,  and  the  legitimation  of  a  natural  child  in  accordance  with 
Act  200  C.  C,  can  be  made  in  one  act,  executed  before  a  notary 
X)ublic,  in  presence  of  two  witnesses. 

Such  an  acknowledgment  and  legitimation  carries  out  the  object  of  the 
law,  which  is  to  discourage  concubinage  by  compelling  the  parent, 
under  penalty  of  the  legal  disinherison  of  illegitimate  offspring,  to 
publicly  avow  his  sliame  before  a  notary  public  and  witnesses. 

Succession  of  Llula,  p.  87. 

NEGLIGENCE. 

A  master  who  carries  on  an  imminently  dangerous  undertaking,  such  as 
the  generation  and  distribution  of  electricity,  is  bound  to  know  the 
character  and  extent  of  the  danger,  and  to  notify  the  same  to  the 
servant  specially  and  unequivocally,  so  as  t<o  be  clearly  understood 
by  him. 

Absence  of  a^^lla/ knowledge  is  no  exculpation.  Constructive  or  obli- 
gatory knowledge  supplies  it.  Such  knowledge  is  presumed  J«m  et 
dejure  to  exist. 

Myhan  and  Wife  vs.  Electric  Lifjht  and  Power  Company,  p.  964. 

A  porcelain  factory  in  the  City  of  New  Orleans  took  fire  which  communi- 
cated to  an  adjoining  saw  mill  and  destroyed  it.  Held  that  it  was 
negligence  on  the  part  of  the  owner  of  the  factory  to  leave  the  kiln 
unattended  and  unguarded  from  the  time  they  ceased  feeding  the 
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fireft,   when   the  heat  was  3000  degrees  fareuheit,  UDtil   the  kiln 
cooled,  which  required  from  twelve  to  fifteen  hours. 

Hauch  V8.  Hernandez  ei  al.y  jp.  992. 
When  a  telephone  and  telegraph  company  has  a  right  to  erect  poles  and 
secure  the  same,  it  is  negligence  to  so  secure  them  by  gu3'^  wires  as 
to  endanger  the  safety  of  the  public. 

Wilson  vs.  Telephone  and  Telegraph  Company,  p.  1041. 

NEGOTIABLE  PAPER. 

A  promissory  note  secured  by  an  act  of  mortgage,  executed  and  issued 
only  for  use  as  collateral  security  for^a  presently  existing  debt, 
payable  at  a  future  date,  to  the  maker's  own  order,  and  by  him  en- 
dorsed, passes,  before  maturity,  free  of  all  equities  and  ofltets  in 
the  maker's  fiAvor. 

In  case  the  indebtedness  of   the  maker,   which  said    collateral  was 

intended  to  secure,  has  been  paid,  and  the  collateral  returned  to  tJie 

maker,  he  may  again  reissue  same  to  any  other  creditor  of  his, 

either  before  or  after  maturity  and  under  like  conditions  as  he 

might  transfer  or  pledge  a  note  primarily  executed  for  value. 

Levy  t'«.  Ford  et  «&.,  p.  873. 
NEW  ORLEANS.     . 

Under  the  terms  of  the  original  contract  of  1867,  with  the  City  of  Jef- 
ferson, the  company  is  entitled  to  $45  per  annum  for  each  gas  lamp 
put  up  with  municipal  authority  and  used,  and  under  the  resolution 
of  1868  to  $50  per  annum  for  each  lamp  erected  and  used  on  Hie 
streets  named  in  the  instrument.  It  is  also  entitled  to  $45  per 
annum  for  each  lamp  raised  and  used  with  municipal  authority  on 
any  other  street  in  the  former  cities  of  Jefferson  and  Carrollton. 

By  the  act  consolidating  those  cities  with  the  City  of  New  Orleans,  the 
latter  was  burdened  with  the  contract  obligations  of  the  former, 
which  can  in  no  way  be  impaired. 

The  proof  is  insufficient  as  to  part  of  the  claim  for  a  larger  appropria- 
tion. 

State  ex,  rel.  Jefferson  City  Gas  Light  Company  vs.  City  of  Kew  Or- 
leans,  p,  91 . 

The  power  to  regulate  the  sale  of  fruits  is  conferred  by  the  Legidatnre 
upon  the  City  Council  of  New  Orleans,  quite  as  clearly  as  that  of 
the  sale  of  vegetables  and  fish. 

Both  are  within  th^ir  dominion  and  control  and  their  regulation  is 
within  their  legislative  discretion.      Qossigi  et  als,  vs.  City,  p.  522. 

The  City  of  New  Orleans,  by  delegated  power  from  the  Legislature,  lias 
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the  paramount  control  and  regulation  of  the  streets  of  the  city,  and 
can  grant  the  use  of  a  street  railway  already  constructed,  to  another 
which  she  has  authorized  to  be  operated. 

EaUroad  Company  vs.  BaUroad  Company ,  p.  561. 

Tlie  City  of  New  Orleans  had  the  power  to  contract  for  a  water  supply 
under  the  provisions  of  her  charter,  and  having  this  power,  to  con- 
tract the  price,  the  kind  of  water  and  the  amount  are  matters  of 
legislative  discretion  vested  in  the  City  Council,  and  when  the  city 
confines  herself  within  the  limits  of  her  power  to  contract,  the'dis- 
cretion  exercised  by  the  City  Council  will  not  be  inquired  into  by 
the  courts  in  the  absence  of  fraud  -,  and  corrupt  and  extravagant 
legislation,  which  are  beyond  the  legitimate  object  and  purpose  of 
municipal  government. 

To  impose  any  public  burden  upon  a  corporation  not  warranted  by  its 
charter  and  against  its  consent  violates  both  the  State  and  Federal 
Constitutions. 

A  judicial  decree  interpreting  a  contract  authorized  by  legislative  will, 
cannot  prevent  the  Legislature  from  further  legislation,  authorizing 
tlie  parties  to  alter  or  amend  their  contract,  or  to  annul  the  existing 
and  make  a  new  and  different  contract. 

Goneryj  Jr,j  et  ah,  vs,  Watertcorks  Company  et,  ob.,  p,  910. 

Act  63  of  1888,  whicM  creates  a  Police  Board  for  the  City  of  New 
Orleans  and  defines  its  powers,  is  not  unconstitutional,  and  its  pro- 
visions must  be  carried  out. 

Laws  are  presumed  to  be  constitutional  until  the  contrary  is  judicially 
established,  and  they  must  be  executed  by  the  officers  upon  whom 
they  impose  the  duty  of  doing  so,  who  have  no  authority  to  resist 
the  execution  thereof,  on  the  ground  that  they  contravene  the  Con- 
stitution. 

In  furthering  the  law,  they  eigoy  immunity  from  responsibility. 

When  in  1882,  the  Legislature  enacted  the  charter  of  the  City  of  New 
Orleans,  it  did  so  in  furtherance  of  authority  delegated  by  the  Con- 
stitution, and  did  not  exhaust  the  powers  thus  conferred.  It  has 
preserved .  the  right  of  amending  or  changing  the  charter,  in  all 
respects,  provided  that,  in  doing  so,  it  infringes  no  constitutional 
.  inhibition. 

It  has  lawfully  done  so,  in  the  exercise  of  such  powers,  when  it  enacted 
Act  63  of  1888,  under  consideration,  which  transgresses  no  consti- 
tutional limitation,  and  which,  being  constitutional,  must  be  exe- 
cuted as  intended  by  the  Legislature. 

8tate  ex  rel.  Qovernor  vs.  City  of  New  Orleans,  p.  156. 
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The  pre-existent  debt  must  be  extiDguislied,  otherwise  there  is  no  uova- 
tion ;  if  it  be  only  modified  in  some  parts,  and  any  stipulation  ot 
the  original  obligation  be  suffered  to  remain,  it  is  no  novation.  It 
is  not  presumed,  and  the  intention  to  make  it  must  clearly  result 
from  the  terms  of  the  agreement,  or  by  a  full  discharge  of  the 
•  original  debt.  Levy  vs.  Ford,  p,  873. 

PARTITION. 

An  action  brought  by  parties  claiming  to  own  an  undivided  interest  in 
an  immovable,  against  parties  possessing  and  claiming  to  own  in  in- 
division  the  whole  immovable^  and  asking  judgment  decreeing  tlieir 
ownership  and  for  partition,  combines  the  double  character  of  a 
petitory  action  and  an  action  for  partition. 

LeBJanc  et  ah  rs,  Eohertson  et  ah,  p.  1024. 

PARTNERSHIP. 

The  fact  of  a  party  advancing  money  to  pay  the  wages  of  the  employees 
of  a  commercial  partnership,  and  disoliarging  itit  other  expenses, 
does  not  constitue  him  a  partner. 

The  fact  that  the  person,  who  makes  such  advances  of  money,  takes  the 
charge  and  superintendence  of  the  partnership  business,  and  exer- 
cises the  rights  of  a  proprietor,  does  not  constitute  him  the  owner 
of  the  establishment  and  property,  as  between  himself  and  the 
partners. 

Such  acts  might  be  plead  as  an  estoppel  against  the  parties,  in  a 
suit  with  third  persons. 

Greetid  and  Wehrmann  vs,  Kummel  et  ah,, p.  65. 

In  law  the  component  part-s  of  a  firm  are  distinct  beings  from  the  firm,  as 
well  as  from  each  other,  and  their  lights  and  liabilities  must  he 
tested  and  abjudicated  accordingly. . 

Hence  a  bank  can  claim  no  lien  or  privilege  on  the  deposit  of  a  part- 
ner made  on  his  separate  account,  in  order  to  set  off  the  same 
against  a  debt  owing  them  by  the  firm. 

Eaywond  et  aJs.  vs.  Palmer  et  ah.,  p    425. 

The  appointment  of  a  liquidator  to  settle  the  affairs  of  a  partnership, 
in  which  the  succession  of  a  deceased  partner  is  interested,  pro- 
duces legal  effects,  although  annulled  on  appeal. 

The  position  of  a  liquidator  of  a  partnership,  in  which  the  succession  of 
a  deceased  partner  is  concerned,  can  be  assimilated  to  that  of  a  suc- 
cession representative,  whose  acts  are  valid,  aUliough,  on  appeal, 
the  appointment  is  rescinded.. 
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Although  the  appointment  may  not  protect  the  liquidator,  against  the 
commission  by  him  of  illegal  and  fraudulent  acts,  it  may  shield  third 
persons  and  among  these  the  sureties,  when  tliey  are  not  amenable 
to  the  charge  of  conspiracy.        Executors  vs.  Schenck  et  aU,^  p,  456. 

When  a  settlement  has  been  made  between  partners  during  their  life 
time,  and  the  executor  of  the  deceased  partner,  sues  for  a  settlement 
of  the  partnership  aflPairs,  the  settlement  made  during  the  life  time 
of  the  partners,  will  be  presumed  to  have  included  all  differences 
between  them  to  the  time  of  said  settlement. 

BurkCf  executor  J  rs,  FvUer,  p,  740. 

PARTY  WALL. 

The  right  granted  to  one  co-proprietor  of  a  wall  in  common,  by  C.  C. 
Art.  682,  to  demolish  the  old  wall  when  found  insufficient  to  bear 
the  additional  height  and  weight  of  a  proposed  new  structure,  and 
to  build  a  new  and  thicker  wall  adequate  to  support  the  new  build- 
ing as  well  as  that  of  the  neighbor,  at  his  own  expense,  and  taking 
the  additional  tliickness  from  his  own  estate,  is  an  absolute  right 
and  not  subordinated  to  any  condition  of  previous  consent  by  the 
neighbor. 

The  provisions  of  R.  C.  C.  Art.  685  requiring  the  consent  of  the  co -pro- 
prietor or  a  decision  of  judicial  experts  in  cei'tain  cases  do  not  apply 
to  the  case  arising  undet  Articles  681  and  682. 

Tlie  right  to  build  the  new  and  thicker  wall  involves  and  includes  the 
right  to  demolish  the  old  wall,  to  establish  a  sufficient  foundation 
for  the  new  one,  to  disturb  the  neighbor's  enjoyment,  and  to  enter 
upon  his  property  to  the  extent  necessary  for  the  exercise  of  the 
principal  right.  Ubi  aliquid  conceditur,  coneedittir  et  id  sine  quo  res 
ipsa  esse  non  potest. 

No  law  forbids  an  owner  from  erecting  one  building  on  two  lots ;  and 
although  his  old  building  rested  only  on  one  lot,  yet  if  he  proposes 
to  erect  a  new  one  on  two  lots,  he  may  do  so,  and  may  rest  it  on  the 
old  wall  if  sufficient,  or  may  demolish  it  and  build  a  thicker  one, 
according  to  Art.  682. 

The  provisions  of  C.  C.  675  restricting  the  right  of  one  co-proprietor  to 
rest  a  wall  in  common  more  than  nine  inches  on  the  land  of  his 
neighbor,  applies  to  the  wall  itself  and  not  to  its  foundation,  which 
in  this  city,  must  necessarily  be  wider  than  the  wall. 

The  right  to  build  a  thicker  wall  under  Art.  682,  includes  the  right  to 
rest  it  on  the  centre  of  a  sufficient  foundation,  and  although  the  ad- 
ditional thickness  of  the  wall  itself  must  be  taken  from  his  own  soil, 
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the  foundation  most  necessarily  extend  equally  on  each  side  froni 
the  centre  of  the  wall. 

The  concluding  proviso  of  Art.  684  is  an  obvious  mistranslation  of  the 
French  Article  intended  to  be  reproduced,  and,  as  it  stands,  nuikes 
the  whole  article  meaningless  and  absurd.  The  necessity  of  cor- 
recting the  error  has  been  heretofore  noticed  by  the  court.  Mnrrell 
vs.  Fowler,  3  Ann.  166. 

The  requirement  of  Art.  675  that  the  wall  in  common  should  be  built  in 

stone  or  brick,  applies  only  to  the  wall  and  its  foundation  proper, 

and  does  not  forbid  the  use  of  heavy  timbers  to  make  a  firm  and 

smooth  basis  on  which  to  build  the  brick  foundation,  any  more  than 

it  would  apply  to  wooden  piles  driven  for  the  same  purpose. 

Heine  et  ah,  vs,  Merrick  ef  ah.,  p.  194. 
PAYMENT. 

Payment  of  a  debt  to  the  authorized  agent  of  tlie  representative  of  a 

creditor  company,  extinguishes  the  claim  and  discharges  the  debtor. 

Smith  vs.  Atlas  Steam  Cordage  Company , p.  1. 

PETITORY  ACTIONS. 

As  against  a  trespasser  the  plaintiff  in  a  petitory  action  is  not  bound  to 
show  title  perfect  against  the  world.  He  cannot  take  advantage  of 
any  defects  in  the  muniments  of  title  exhibited  by  plaintiff  an  appar- 
ently good  title  is  sufficient  against  him.        StiUe  vs.  ShuV,  p.  816. 

A  plaintiff  in  a  petitory  action  is  not  bound  to  show  title  as  against  the 
world  against  a  new  trespasser. 

Railroad  Company  vs.  Sledge,  p.  .896. 

An  action  brought  by  parties  claiming  to  own  undivided  interests  in  an 
immovable,  against  parties  possessing  and  claiming  to  own  in  indi- 
vision  the  whole  immovable,  and  asking  judgment  decreeing  their 
ownership  and  for  partition,  combines  the  double  character  of  a 
petitory  action  and  an  action  for  partition. 

To  the  petitory  action  defendants  are  entitled  to  plead  the  prescription 
of  ten  years,  although  an  action  for  partition  is  only  barred  by 
thirty  years. 

Presenting  titles  adverse  to,  and  exclusive  of,  the  title  set  up  by  plain- 
tiffs, the  defendants  are  not  governed  by  Articles  1304  and  1305  R. 
C.  C,  regulating  prescription  and  the  possession  required  as 
between  co-heirs  and  co-owners. 

Joint  possessors  in  indi vision  under  titles  covering  the  whole  property, 
are  entitled  to  plead  the  prescription  of  ten  years  and  to  support  it 
by  proof  of  joint  or  common   possession,  and  are  not  required  to 
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show  separate  poKsessioii  by  eacli  co-owner  of  a  dirfliied  part  of  the 

property. 
Finding  the  case  of  defendants  to  present  all   the  elements  required  to 

maintain  the  prescription  often  years,  that  plea  is  sustained. 

LeBlanc  et  at,  rs,  Robertson  et  al,  p,  l(fci4. 
PLEADINGS. 

The  courts  of  tliis  State  administer  both  legal  and  equitable  i*elief. 
Prayers  in  the  alternative  asking  for  either  are  not  inconsistent. 

Weinher<fer  et  ah,  rs.  Merchants*  Insurance  (^ompant/jp,  31. 

Defective  pleadings  cannot  Im)  cured  by  amendment,  after  issue  joined, 
which  contains  substantial  averments  not  set  forth  in  original  plead 
ings.  Xational  Bank  vs.  Moss  d-  Co,  et  ah.,  p,  227. 

A  document  annexed  to  a  petition  as  part  thereof  does  not  inject  into  it 
a  matter  not  included  in  such  document  and  which  should  be  an  es- 
sential averment  in  the  petition.  Documents  thus  attached  are  de- 
signed to  render  more  certain,  to  <*ontrol,  to  amplify  the  matter's 
alleged  in  the  petition. 

A  plaintiff  who  sets  forth  no  cause  of  action  cannot  insist  on  judicial  au- 
thonty  to  amend  his  pleadings  by  inserting  a  cause  of  action. 

A  ftadiv  rs,  BenjeSy  p,  281 . 

If  counsel  entertain   the  opinion  that  the  provisions  of  two  different 
statutes  are  not  inconsistent  they  may  urge  them  alternatively  in  • 
their  pleadiiigB,  as  the  parties  appear  to  have  done  in  their  proceed- 
ings ;  and  their  rights  so  to  do  cannot  lie  tested  by  a  dilatory  excep- 
tion. Par'nuj  Company  rs.  (Unjrere,  p,  251. 

An  objection  to  the  introduction  of  any  evidence,  in  support  of  a  demand 
contained  in  an  answer,  on  the  ground  that  it  is  too  vague  and  indeti- 
nite,  cannot  prevail,  if  it  appears  from  kindred  averments  of  the 
plaintiff  ^s  petition,  that  the  character  of  the  transactions  are  well 
knowp  to  lioth  parties. 

If  the  pleadings  are  of  such  character  as  to  adviw^  the  parties  of  the  is- 
sues Respectively  made,  and  to  enable  them  to  introduce  all  the  evi- 
dence in  their  power,  the  purpose  of  the  law  has  been  affected. 

\Vest4*rn  Assurance  Company  rs.  llhorn,  p,  SHo. 

A  recorder's  court  in  the  (*ity  of  New  Orleans  is  not  a  coui-t  of  record, 
and  ^\er^  is  no  legal  prohibition  iigainst  a  defendant,  in  a  cause 
thei'eip  depending,  from  urging  pleas  or  defenses  orally. 

State  ex  ret  Stinson  rs.  Recorder ,  p.  52t>. 

An  opposition  filed  after  an  account  has  been  homologated,  as  far  as  not 
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opposed,  and  before  final  judgment,  and  whicli  simply  joinB  in  an 
oppposition  filed  before  Rucli  homologation,  does  not  come  too  late. 

Succession  of  BelUmde,  p.  491. 

A,  having  sold  an  agricultural  product  of  this  State,  in  the  City  of  New 
Orleans,  to  B,  on  five  days'  credit,  and  B  having,  within  the  five- 
day  limit,  pledged  tlie  bills  of  lading  therefor  to  C,  and,  as  against 
the  assertion  of  A's  lien,  C  having  set  up  a  claim  of  ownership : 
Held  that  C  cannot  subsequently,  and  in  the  same  miitj  withont  any 
etmnge  of  pleailing,  abandon  his  claim  of  ownership,  and  assert,  in 
argument,  a  lien  and  privilege  resulting  from  his  pledge.  In  such 
case  the  court  has  to  deal  with  the  issues  presented  in  tlie  pleadings, 
and  leave  the  losing  party  to  his  recourse,  in  some  otiier  form  of 
action.  Cohe^k  vs.  JTayne  d'  lioffers,  p,  545. 

An  amended  answer  which  does  not  change  the  issues  presented  in  tlie 
original  answer,  should  \>e  allowed  to  be  filed. 

Jximpton  vs.  Bank  et  als.,  p.  719. 

The  plaintiff  may  discontinue  liis  suit  at  any  stage  previous  to  judg- 
ment, and  that  right  on  the  part  of  an  attaching  or  seizing  creditor 
is  not  effected  by  the  fact  that  a  third  person  has  intervened  for  the 
)>urpose  of  claiming  the  ownership  of  the  propei*ty  attache<1. 

The  dismissal  of  the  suit  operates  a  release  of  the  property  claimed  by 
the  intervenoT,  and  if  he  wishes  to  be  quieted  in  his  title,  he  must 
have  recourse  to  a  direct  action.     Meyers  d'  Co,  vs.  Birotte,  p,  745. 

An  amended  answer  which  does  not  contradict  or  vary  the  allegations 
in  the  original  answer,  but  only  elaborates  them,  should  be  allowed 
t-o  be  filed,  although  offered  on  tlie  day  set  for  trial  but  before  the 
case  is  called.  Young  rs,  Gay^  p,  758. 

An  exception  of  lis  pendens  cannot  prevail,  unless  the  suit  is  set  up  as  n 
bar,  has  the  same  object  as  the  one  in  which  the  plea  is  filed. 

Express  Company  vs.  Haven y  p.  811. 

In  a  proceeding  taken  to  {)ut  heirs  in  possession  of  an  estate,  an  issne 
must  be  joined,  as  in  other  civil  matters,  with  the  administrator  in 
possession,  and  proof  must  be  taken  and  judgment  rendered  contra- 
dictx>rily,  recognizing  their  capacity. 

Succession  of  lAtrenSy  p.  1091. 

In  suits  t4)  reduc4^  or  annul  assessments  of  shares  of  cafutal  stock  to  the 
shareholders  in  a  corporation,  it  is  unnecessary  to  join  the  share- 
holders in  the  suit.     Hection  28  of  Act  98,  of  1866,  constitutes  the 
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corporation  tlie  agent  of  the  (jbareholderB^   for   the    purposes    of 
aBBessnient  and  the  payment  of  the  tax  assessed. 
.     .  Oil  Comptinif  vs,  Ansesaors  et  als.^p.  1137. 

In  proper  cases  and  under  appropiiate  averments,  citizens  and  taxpayers 
may  sne  in  the  enforcement,  or  restraint  of  municipal  action,  but 
they  cannot  sne  in  affirmance  of  its. contract*  which  contain  no 
Htipniation  jwur  mil  mi. 

Loeber  et  ah.  vs.  Bailroad  Company,  p.  1151. 

An  account  annexed  to  a  petition  ^^/or  reference,''''  stands  as  an  amplifi- 
cation of  the  petition,  and  justifies  the  admission  of  proof  in  sup- 
port of  the  items  figuring  upon  it.  LM'k/iart  vh.  Moreif,  p.  1165. 

POLICE  BOARD. 

Act  63  of  1888,  which  creates  a  police  board  for  the  (Ity  of  New  Orleans 
and  defines  its  powers,  is  not  unconstitutional,  and  its  provisions 
must  be  carried  out. 

Laws  are  presumed  to  be  constitutional  until  the  contrary  is  judicially 
established,  and  they  must  be  executed  by  the  officers  upon  whom 
they  impose  the  duty  of  doing  so,  who  have  no  authority  to  resist 
the  execution  tliereof,  on  the  ground  that  they  contravene  the  Con- 
stitution. 

In  furthering  the  law,  they  enjoy  immunity  from  responsibility. 

When  in  J  882,  the  Legislature  enmrted  the  Charter  of  the  City  of  New 
Orleans,  it  did  so,  in  furtherance  of  authority  delegated  by  the  Con- 
stitution, and  did  not  exhaust  the  powers  thus  conferred.  It  has 
preserved  the  right  of  amending  or  changing  the  Charter,  in  all  re- 
spects, provided  that,  in  doing  so,  it  infringes  no  constitutional  in- 
hibition. 

It  has  lawfully  done  so,  in  the  exercise  of  such  powers,  when  it  enactc^d 
Act  63  of  1888,  under  considei-ation,  which  transgresses  no  constitu- 
tional limitation,  and  which,  being  constitutional,  must  1m^  executed 
lis  int^iuded  by  the  Legislature. 

State  ex  rel.  (lovernor  rs.  City  of  Xeir  th'-teantt,  p.  156. 

POLICE  JURIES. 

Police  juries  can    only  exemse  such  powers  as  have  been  granted  to 

them  in  express  terms,  or  such  as  are  necessarily  implied  from,  or 

incidental  to  powers  so  expressly  gianted. 
TJie  Legislature  of  this  State  has  not  made  any  general  grant  of  police 

powers  to  police  juries,  but  has  very  carefully  detailed,  defined  and 

limited  the  powers  granted. 


1252  INDEX. 

POLICE  JURIES— Oaitfiwi4«f. 

The  right  to  regulate  speed  at  which  railroad  trains  may  ran  through  the 
their  parishes' or  through  even  the  thickly  settled  portions  thereof, 
is  not  granted,  either  expi-essly  or  by  implication,  to  police  juries. 

State  and  Parwh  vs.  Miller,  p.  53. 

POOLS. 

All  contract*  which  have  a  tendency  to  stifle  competition,  or  to  create  or 
foster  monopolies,  with  a  view  to  unreasonahlj^  increase  the  market 
value  of  commodities,  are  against  public  interest  and  contrary  to 
public  policy,  and  hence  such  contracts  can  confer  the  parties  tbeii^- 
to  no  rights  which  courts  of  justice  can  recognize  and  enforce. 

An  arrangement  by  which  two  comi)eting  systems  of  railroads  agree  to 
divide  tJieir  earnings  for  traffic  between  given  points,  for  which  they 
were  previously  competitors,  is  against  public  interest,  contrary  to 
public  i)olicy,  and  cannot  be  judicially  enforced. 

IfaUiratf  Company  et  aL  r».  liaihcay  Company,  p.  970. 

POSSESSION  IN  GOOD  FAITH. 

If  the  title  under  which  an  acquisition  has  been  made,  be  null  ill  itself, 
from  defect  or  form,  or  discloses  fjicts  which  show  that  the  person 
from  whom  it  is  acquired  has  no  title,  it  cannot  form  the  basis  of 
jirescription.  It  is  not  sufficient  to  deprive  the  jierson  of  the  riglit 
of  pleading  prescription  that  he  might  by  enquiry  and  careful  ex- 
aminatitm,  discover  his  vendor  had  no  title.  If  nothing  appears  on 
the  face  of  the  deed  which  is  defective,  the  knowledge  of  the  want 
of  right,  in  the  person  who  sold,  is  not  brought  home  to  the  vendee, 
and  his  error  is  one  of  fact,  and  not  of  law. 

If  the  title  under  which  the  defendant  claims  is  what  the  law  denomi- 
nates a  just  title,  the  possessor  tliereunder  must  be  considered  in 
good  faith,  unless  there  is  some  reference  in  the  deed  of  sale,  to  tlie 
title  under  which  the  conveyance  is  made,  which  destroys  tJiatgoo<l 
faith. 

Hut  aft>er  a  possessor  anhno  avquirendi  has  purchased  in  good  faith,  it 
may  be  terminated,  and  of  right  ceases  fi'om  the  moment  the  defects 
of  his  title  are  made  known  to  him  by  extraneous  evidence,  or  by 
suit  instituted  for  the  recovery  of  the  property  by  the  true  pro- 
prietor. Montgomery,  guardian y  rtt,  Whifjield,  p.  ti49. 

POSSESSORY  ACTION.. 

The  prayer  of  the  petition  l>eing  nuu'ely  for  restoration  of  posiu»8sion 
without  any  claim  for  recognition  as  owner,  that  ^xen  the  oharaeter 
of  the  action  to  be  n  possessory-  one. 


/■ 
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lu  such  au  action  the  fact  and  nature  of  the  po8»e8Mion  claimed  are  alone 
at  ift8ue. 

It  was  not  necessary  for  plain tifi^H  to  allege  the  particular  title  under 
which  they  claimed  to  possess  as  owners ;  but  such  allegation,  if 
made,  does  not  convert  the  action  intt>  a  petitory  one. 

If  phnntiif  alleges  and  producen  a  imi'tieular  title  as  the  basis  of  posses- 
sion, and  if  such  title  shows,  <ui  its  face,  that  the  possession  under 
it  is  precarious  and  not  as  owner,  this  would  l>e  fatal  to  the  <iction, 
I>ut  tlie  mere  allegation  of  a  title  of  ownership  not  produced  or  relied 
on,  or  even  appearing  in  the  record,  will  not  put  plain tift*  on  proof 
of  it  as  the  sole  basis  of  his  right  of  x)ossession,  the  nature  of  which 
may  be  otherwise  established. 

When  long  possession  is  proved,  acconi]mnied  by  claims  and  acts  of 
ownership,  and  in  absence  of  any  proof  going  to  show  a  particular 
precarious  title,  law  and  the  interests  of  society  alike  i-equire  its 
protection  from  extrajudicial  evictitm. 

Damages  for  wrongful  eviction  allowed  and  fixed. 

mdMiuM  ei  (iIh.  r«.  Harmantton,  ayent,  et  als.^p,  70»3. 

PRESCRIPTION. 

Tlie  action  for  account  of  the  usufruct  is  bari-ed  by  the  prescription  of 
ten  yeai-s  only,  to  be  <-omputed  for  the  teriniuatiou  of  the  usufruct. 
Cochi-an  vs.  Violet,  88  Ann.  525. 

Courts  cannot  supply  the  plea  of  subscripti<m,  which  must  be  pleaded 
si)ecially  and  distinctly. 

An  averment  by  the  plead«r  that,  in  the  same  nuitter  between  the  same 
parties,  but  in  a  ditferent  suit  aiid  in  amother  court,  he  luul  pleaded 
presciiption,  is  not  sufficient  as  a  plea  in  the  latter  case. 

The  lapse  of  time  within  wiiich  a  revocatory  action  must  be  brought,  is 
not  a  term  of  prescription  stiictly  speaking }  it  is  a  forfeiture  of  action 
by  delay ;  and  not  affected  by  the  rule  of  law  which  provides  that 
prescription  does  not  run  against  minors.  Hence  the  rule  of  Article 
1987,  Civil  Code,  fixing  the  delay  of  one  year  as  a  forfeiture  of  the 
right  of  action  therein  conferred,  must  apply  to  minors  as  well  as 
to  persons  of  age. 

It  is,  therefore,  a  proper  plea  for  a  defendant  in  a  i*evocatory  action 
brought  by  a  tutor  for  his  ward,  as  judgment  creditor  of  the  com 
mon  debtor. 

The  plea  cannot  be  aifected  by  an  action  as  operating  a  suspension  of 
the  delay  jn-escnbed  by  law,  if  it  appears  that  such  action  was  dis- 
missed for  the  reason  that  the  party  who  had  brought  it  had  no 
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interest  iu  the  matter,  iind  wiis  not  a  ei-editor  of  the  debtor,  \vh09e 
jict  waa  assaihMl  a«  l)eing  a  frnuclulent  preference  of  one  ci^ditor 
over  anotlier. 
An  action  jndiciHlI.y  declared  to  l>e  a  nnllity  can  pro<liice  no  legal  eflTeit. 

Afthhey  rtt,  Atibey^p.  102. 

Prescription  of  one  year  is  not  applictible  to  actions  in  declaration  of 
simnlation.  Moftaop  r#.  //wr  CreiUtor«,  p.  296. 

Checks,  signed  and  issned  by  a  debt4>r  and  received  by  a  creditor  a* 
payments  on  acconnt  of  a  debt,  are  conipi»teut  evidence  to  prove 
interniption  of  prescription  after  the  decease  of  the  debtor  under 
C.  C.  2278. 

The  fact  that  such  checks  have  been  surrendered  on  payment  and  have 
returned  into  the  possession  of  the  debtor,  does  not  effect  their 
evidentiary  value  and  competency,  and  a  sitlfpwua  ditcen  tecum  to 
compel  their  prtxluction  is  a  legal  and  proper  reme<ly. 

Although  the  checks  themselves  do  not  establish  a  payment  on  the  par- 
ticular  debt,  they  do  establish  a  payment,  and  it  is  well  settled  that 
parol  evidence  is  admissilde  to  explain  an  acknowledgment  aind  to 
<-onnect  it  with  the  debt  to  which  it  applies.  To  this  purpose,  the 
stubs  of  the  check-book  from  which  they  were  taken,  though  not 
signed  by  the  debtor,  are  competent  evidence,  like  other  pai'ol 
evidence.  Mviilntij  r*t.  Sn<'C€Mf<ion  0/  Hetulerson,  p,  382. 

Where  a  surviving  partner  or  co-obliger  sues  for  the  whole  amount  of  a 
<'laim  and  citation  is  served  upon  the  deteudants,  tlmt  is  a  judicial 
notification  and  sufficient  knowledge  of  the  claim  which  is  sought  t<» 
be  enforced  and  there  is  a  legal  interruption  of  prescription. 

Botfil  et  ah,  rn,  Heine  ei  «>.,  p.  3^>3. 

A  denuind  for  compensation,  for  land  which  has  been  taken  by  a  i^il- 
way  cori)oration  for  a  road-bed,  and  upon  which  their  railroad  has 
been  constructed  and  put  in  operation,  otherwise  than  by  legal  ex- 
propriation proceedings,  is  not  prescribed  by  two  years,  under  Sec- 
tions mi)  and  1497  of  the  Revised  Statutes.  R.  C.  C.  26;)0,  and  Sec- 
tion 5  of  Act  125  of  1880,  page  169. 

They  apply  only  in  cAses  of  expropriation. 

Mitchell  rs.  Railroad  CoMpfinifj  p.  36H. 

A  judgment  of  the  court  rendei-ed  long  after  its  filing,  in  a  proceeding  to 
which  a  i>erson  signing  the  bond  was  not  a  party,  declaring  the 
bond  to  be  good  and  valid  and  ordering  blanks  therein  to  be  filled, 
is  not  binding  on  such  party  and  is,  as  to  him,  inoperative  and  void. 
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His  suit  to  the  bond  declared  a  nullity  aud  the  judgment  declared  void 
and  inoperative  a»  U)  him,  in  not  bari*ed  by  the  prescription  of  one 
year.  Chretien  vft.  Exevuior  ei  als,,  p,  728. 

Tlie  action  of  an  attorney  for  his  profes.siona1  fees  and  emolnnients  is 
ban-ed  by  the  prescription  of  three  years,  whether  tlie  services 
for  which  they  are  claimed  be  rendered  under  a  contract  or  qmm 
contract. 

Where  a  claim  for  professional  services  made  against  a  city  is  rcfciTed 
to  experts,  without  action,  such  a  reference  does  not  imply  an  ac- 
knowledgment of  the  debt  interrupting  prescription. 

7Vr///or,  exei^iior,  rn.  City  of  New  Orleam,  p,  S91. 

Dividends  declared  on  stock  in  corporations,  like  irregular  deiiosits  in 
banks,  are  payable  on  demand,  and  until  demand  and  refnsal,  pre- 
scription does  not  begin  to  run  against  the  |)ersou  entitled. 

Whei-e  the  stock  of  an  expiring  corporation  is  merged  into  the  stock  of  a 
new  one,  organized  as  its  successor,  iu*quiring  its  franchises  and  as- 
suming its  obligations,  a  provision  inserted  in  the  charter  of  the 
new  company  forfeiting  dividends  not  claimed  within  tJiree  years 
from  the  time  wlien  declaimed,  is  not  binding  uiMin  the  <dd  stock - 
liolders  except  from  the  time  wiien,  expressly  or  by  implication, 
they  consent  thereto  by  assuming  the  quality  of  stockholders  in  the 
new  company.  An  old  stockholder  who  has  Wen  ignorant  of  his 
rights  and  of.  the  transfer  and  w^ho  claims  liis  dividends  as  soon  as 
in  formed  of  their  existence,  cannot  be  aftected  by  such  provision 
except  in  fnturo, 

Armant,  vjrevntor,  ck.  Haiiroad  Company,  p.  l()2t). 

PRIVATE  MARKETS. 

Notwithstanding  a  city  ordinance  makes  a  certain  nu\p,  or  plan  a  part  of 
it,  th(B  former  may  l)e  introduced  in  evidence,  separately,  if  the  lat- 
ter is  specified  as  on  file  in  the  office  of  the  chief  of  some  depart- 
ment of  the  city  government.  An  objection  to  the  separate  offer  of 
the  ordinance  goes  to  the  effect  and  not  the  admissibility  of  the 
evidence. 

The  testimony  disclosing  the  loss  of  the  original  plan  or  nuip,  nitule  part 
of  Ordinance  No.  4799  A.  8.,  parol  proof  was  admissible  of  its  con- 
tents aud  purport. 

Satisfactory  evidence  being  fuinished  to  the  effect  that  said  ordinance 
was  prepared  by  the  city  attorney  j  that  the  map  annexed  to  and 
made  a  part  then*of  was  pre[)ar<Ml  by  the  city  surveyor,  under  his 
superintendence  and  direction  ;   and   that   the  radius  of  six  squait^s 
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from  a  public  market  was  aBcertaiiied  by  Uikiug  the  furtiier  side  of 
tlie  street  from  a  public  market ,  and  walking  six  squares, 
the  uearest  way,  any  tliecny  heretofore  eiiteitAiued  adversely  t]ieitst4) 
muKt  yield  thereto. 
The  testimony  in  this  cane  contirms  the  C4)nclugiou8  announced  in  State 
vs.  Baiitn%  40  Ann.     And  it  is  athrmed.        State  rtt.SehmUltjp,  27. 

The  provision  of  Act  No.  100  of  1878,  which  prohibits  private  niarkete 
within  a  radius  of  six  squares  from  a  public  market,  does  not  con- 
template or  justify  the  prohibited  distance  to  be  measured  on  an  air- 
line, but  its  true  meaning  is  to  prohibit  pnvate  markets  in  all  direc- 
tions projecting  from  the  nearest  pnblic  markets,  within  a  distance 
of  six  squares,  over  which  customers  would  be  able  to  walk  from 
one  market  to  another.  A  private  market  kept  within  six  squares, 
measuring,  with  the  width  of  intervening  streets,  2100  feet,  over  tlie 
shortest  walking  distance  of  the  nearest  public  market,  is  not  in 
contravention  of  the  law.  Stute  rtt.  Barthe,  p.  46. 

The  power  to  regulate  the  sale  of  fruits  is  conferred  by  the  Legifilatui-e 
upon  the  ('ity  Council  of  New  Orleans,  quite  as  clearly  as  that  of  the 
sale  of  vegetables  and  tish.  Both  are  within  their  dominion  and 
control,  and  their  n-gulation  is  within  their  legislative  discretion. 

(iuHHigl  et  ala,  vh.  City,  p.  522. 

PKIVILEGE. 

Debts  which  are  privileged  on  all  movables  in  genei*al  must  be  paid  in 
the  order  named  in  K.  C.  C.  3191  \  and  those  which  ai*e  privileged  on 
movables  and  immovables  must  be  paid  in  the  order  specified  in 
R.  C.  ('.  3252. 

As  there  is  no  mention  made  of  supplies  of  provisions,  etc.,  in  the  latter, 
it  is  to  be  presumed  that  the  Legislature  intended  that  they  should 
not  bear  on  ininiovables.  Siuretfaion  of  I)%ihe,p,  209. 

A  twelve  nnniths'  bond  which  operntes  as  a  vendor's  privilege  rauftt,  in 
the  settleme!it  of  a  succession,  be  paid  by  preference  and  priority 
over  all  other  privileges,  except  the  expenses  for  the  sale  of  the 
property,  affixing  seals  and  other  expenses  necessai'y  to  the  sale  of 
the  property. 

A  privilege  for  8U]q)lies  can  only  be  enforced  on  the  crop  for  which  they 
were  furnished. 

An  administrator  who  sues  the  succession  for  a  debt  due  to  himself,  and 
cites  himself  as  administrator,  cannot,  by  such  proceeding,  conclude 
the  creditors  of  the  succession  by  the  judgment  rendered   in  the 
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case.    Tbe  ci*editor8,  by  oppoeitioii  to  his  accoiiut,  cmi  iuquire  into 
]ii8  claim  as  though  no  judgment  had  l)een  rendered. 
An  administrator  who  claims  a  privilege  on  personal  property  of  tbe 
succession,  and  sells  the  real  estate  and  personal  property  in  bulk, 
without  separate  appraisement,  loses  his  privilege. 

Snt'Cfiishn  of  Rogers,  p,  400. 

In  law  the  component  parts  of  a  firm  are  distinct  Imngs  from  the  firm, 

as  well  as  from  cmch  other,  and  their  lights  and  liabilities  must  be 

tested  and  acyudicated  accordingly. 
Hence  a  bank  can  claim  no  lien  or  privilege  on  the  deposit  of  a  partner 

made  on  his  separate  account,  in  order  t4)  set  oif  the  same  against  a 

debt  owing  them  by  the  firm. 

Hiujmoml  et  ah,  rn.  Palmer  ei  a/*.,  p.  425. 

A,  having  sold  an  jigricnltural  pi'oduct  of  this  State,  in  the  City  of  New 
Orleans,  to  H,  on  iive  days'  credit,  imd  B  having,  witliin  tbe  five- 
day  limit,  pledged  the  bills  of  lading  thereto  to  C,  and,  as  against 
tlie  assertion  of  A's  lien,  C  having  set  up  a  claim  of  ownership : 
Ifelil  that  C  cannot  subsequently,  and  in  the  name  ttuit,  without  any 
vhan(fe  of  pleadhufy  ixhaudou  ]m  claim  of  ownership  and  assert,  in 
nrguiwantf  a>  lien  and  pririletjc  resulting  from  his  pledge.  In  such 
case  the  court  has  to  deal  with  the  issues  presented  in  the  plead- 
ings, and  leave  tlu^  losing  party  to  his  recourse,  in  some  other  form 
of  action.  Cohen  ra,  ffatfnes  and  Roffers,  j>.  545. 

PUOHIBITION. 

Prohibition  lies  to  a  district  court  to  prevent  it  from  passing,  as  an  ap- 
pellate court,  over  city  courts,  upon  questions  involving  the  legality 
or  constitutionality  of  a  tax  and  a  title  to  real  estate. 

»S7rt/<'  ex  rel.  City  vs.  Judge,  p,  540. 

The  writ  of  prohibition  raises  (piestions  of  juiisdiction  and  of  judicial 
power.  In  this  c-ase,  as  to  parties  and  subject-matter,  jurisdiction 
was  vested  exclusively  in  the  court  presided  over  by  respondent  and 
in  no  other.  The  orders  and  proceedings  were  all  within  t)ie  proper 
dojuain  of  the  judicial  power.  The  oiiginal  injunction  in  expressly 
authorized  by  paragraph  4  of  Art.  29S  C.  P.,  and  tbe  subsequent 
mandatory  order  was  in  aid  and  enforcement  of  the  prior  valid  pro- 
hibitory injunction,  and,  on  that  ground,  is  recognized  by  this  court 
as  a  proper  and  valid  exercise*  of  judicial  authority. 

Stale  ex  rel.  Syndic  et  ah,  n*.  Jvdge,  p,  557. 

It  is  not  until  after  a  plea  to  the  jurisdiction  has  been  made  and  over- 
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rilled  l)el«»\v,  that  an  appliratioii  for  a  prohibition  can  be  entertained 
ill  this  foiirt.        SMe  ex  rel.  LeBUmc  d'  Richard  vft.  Judf/e,p.  908- 

A  judge  of  a  cit>  court  of  tlie  City  of  New  Orleans  lias  exclusive  juris- 
diction over  all  sums  not  exceeding  $25,  exclusive  of  interest.  A 
suit  by  a  son,  who  has  just  amved  at  the  age  of  majority,  against  a 
tenant  of  his  property,  which  was  letised  to  him  by  his  father,  during 
the  term  of  his  minority,  for  the  tithe  thereof  which  is  alleged  to 
have  fallen  to  his  portion,  is  not  in  the  nature  of  a  petitory  action, 
or  one  for  a  settlement  of  accounts,  and  it  comes  within  the  consti- 
tutional jurisdiction  of  a  judge  of  that  court. 

State  ex  ret.  TjeBJanc  ra.  Judge,  p.  953. 

PUBLIC  OFFICEKS. 

The  statutes  on  the  subject  of  intrusion  into  office  clearly  contemplate 
that  the  claimant  of  the  office  is  the  iiecessarj'  plaintiff  in  the  action 
thereby  provided  and  that  the  officer  de  favto  in  actual  possession  is 
the  necessary  defendant. 

The  claimant  cannot  take  the  law  in  his  own  hands  and,  with  the  assistance 

of  others,  practically  oust  the  incumbent  in  advance  of  judicial  deter- 

'      mination  of  the  disputed  right,  and  he  and  such  others  may  be 

l>roperly  enjoined  from  such  interferance  until  the  dispute  shall  bc^ 

judicially  settled.  Gnilloite  v«,  Poincy^p,  3^^3. 

Au  elector  who  has  declared  his  intention  to  become  a  citizen  of  the 
United  States  in  pursuance  of  Art.  185  of  the  State  Constitution,  is  a 
citizen  of  the  State  and  qualified  to  hold  the  office  of  coroner. 

State  ex  reh  Leche  vs.  Fowler,  p,  38(). 

The  Governor  is  vested  with  power  to  remove  au  inspector  of  weight* 
and  measures,  and  the  courts  are  without  authority  to  inquire  into 
the  reasons  for  the  i*emoval. 

In  the  commission  if  words  are  used  equivalent  to  "  removal "  and 
which  plainly  show  that  the  party  appointed  is  to  act  in  the  place 
of  the  one  holding  the  office,  this  is  sufficient  to  operate  a  removal, 
and  to  entitle  the  party  appointed  to  take  possession  of  the  office. 
The  last  appointment  supercedes  the  first,  and  is  a  maniiestation  of 
the  power  vested  in  the  Governor  to  remove  the  incumbent.  No 
other  declaration  is  necessary. 

A  person  who  has  declared  his  intention  of  becoming  a  citizen  of  the 
United  States  and  has  qualified  as  an  elect-or  is  a  citizen  of  the  St«te 
aud  elegible  to  bold  office. 

State  ex  rel,  Di  Carlo  vs.  Abbott,  p.  1096. 
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QUANTUM  MERUIT. 

Tlie  question  involved  in  f liit*  case  it*  one  of  fart. 

Where  a  pliysirian  was  ^nuinioned  to  Atlanta  to  attend  liis  aunt,  not  in 
a  profp88iona1  capacity,  but  an  an  adviser  in  bnsiness  matters,  and 
on  liis  arrival  lie  rendered  valuable  professional  services  which  were 
accepted  by  the  auut,  he  is  entitled  to  compensation.  But  not 
having  been  Hunnnoned  profession all^^  in  the  tirst  instance,  lie  can- 
not in  estimating  his  services,  claim  for  loss  of  home  practice. 

SuecesMioH  of  Diekep,  p,  1010. 

RECONVENTION. 

A  8uit  brought  by  one  in  his  individual  name,  but  in  I'ealit^'  for  the 
benefit  of  non-reHideuts,  as  owners  of  the  claim  sued  on,  must  be 
viewed  as  instituted  by  the  constituentH  themselves,  who  must  be 
considered  as  the  real  plain tiftVi  in  court. 

The  authority  of  the  constituents  to  bring  suit  implies  the  power  to 
Htaud  in  judgment,  to  resist  any  defense  or  claim  which  the  defend- 
ant may  set  up,  either  against  the  original  demand  or  on  any  other 
ground  however  disconnected  from  the  principal  demand. 

In  such  a  case  the  defendant  has  a  right  t^o  reconvene  and  liis  demand 
must  be  noticed  by  the  onginal  plaintifis  without  the  necessity  of  a 
citation  to  them.       Sntith  rs.  Atlas  Steatii  (\yrdage  Vampann, p,  1. 

RECUSATION. 

When  a  judge  of  the  Civ^il  District  Court,  to  whom  a  cause  has  been 
allotted,  I'ecuses  himself  fjr  proprio  motu,  and  the  cause  has  been  re- 
allotted  to  the  judge  of  another  division,  the  latter  is  without 
authoiity  to  review  and  annul  the  order  of  recusation  rendered  by 
the  former.  No  provision  of  law  or  Constitution  vests  one  judge  of 
that  court  with  power  to  revise  the  decision  of  another.  If  the  re- 
cusation be  illegal  it  can  be  remedied  only  in  a  tiibunal  having  ap- 
jiellate  or  supervisory  junsdiction. 

When  such  a  recusation  is  made,  it  is  the  duty  of  paities  promptly  to 
object,  unless  they  mean  to  accpuescc,  and,  if  their  exception  or  ob- 
jection be  overruled,  to  ni)ply  for  proper  remedy. 

If  they  keep  silence  and  suffer  various  proceedings  to  progi'ess  in  the 
cause  based  on  the  assinnption  of  the  validity  of  the  i^ecusation,  they 
will  be  presumed  to  have  acquiesced  and  will  not  be  permitted,  alter 
the  cause  has  progressed  to  the  point  of  trial,  to  urge  before  the  last 
judge,  for  the  tlrst  time,  objections  which  should  have  been  urged  at 
the  time  of  recusation  and  before  the  judge  recusing  himself. 

Stale  ex  reL  Tuiprovemeiit  (^ompauff  r».  Judges  et  ah.,  p.  567. 
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REGISTRY. 

Whore  an  act  of  sale  ifwerviii'^  the  special  mortgage  ami  vendor'a  pii\i- 
lege  wa8  i>a8f>e(l  and  completed  on  Saturday,  at  die  liour  of  the  legal 
closing  of  the  office  of  the  Recorder  of  Mortgages,  said  act  was  filed 
by  said  recordei'  for  inscription,  and  the  insciiption  was  made  on  the 
Monday  morning  following,  withont  delay,  held  that  this  inscription 
preserved  the  vendor's  privilege  as  against  prior  recoriled  mort- 
gages, as  it  was  seasonably  made. 

While  jurisprndeuce  establishes  that  the  mere  deposit,  with  a  parish  re- 
corder, of  an  act  of  transfer,  affects  third  persons,  it  was  never  set- 
tled, that,  an  act  by  which  a  vendor's  privilege  and  a  special  mort- 
gage are  retained  tni  real  estate  sold  to  secure  payment  of  tlie  price 
on  credit,  deposited  with  and  filed  and  indorsed  by  the  parish  recor- 
der, on  the  day  of  its  execution  and  transcribed  on  the  first  legal 
day  following,  does  not  preserve  that  security,  for  want  of  an  actual 
registry,  on  the  day  of  the  execution  of  the  act. 

Such  act,  when  thus  deposited,  filed  and  indorsed,  x>ix>duces  all  the 
ett'ects  against  third  parties,  which  w^ould  have  arisen,  had  it  been 
transcribed  on  the  mortgage  register,  on  the  very  day  of  its  execution. 

When  de])osited,  it  becomes  part  of  the  archives  of  the  office  of  the  parish 
recorder,  subject  to  public  inspection,  together  with  the  other  public 
registry  books  and  the  date  of  the  filing,  indorsement  and  deposit 
fixes  the  dat«  of  the  transcription  made  on  the  current  register,  on  the 
first  legal  day  following,  without  unnecessai-y  delay.  R.  C.  C.  2252, 
2284,  33Jn.  Way  et  als.  rs,  LeDif  et  als.,  p.  447. 

An  im recorded  deed  transfers  property  to  a  purchaser  just  as  effectually 

as  a  recorded  deed,  as  against  all  the  world,  except  creditors  of  the 

vender,  and  bona  fide  purchasers  from  him,  without  notice. 

McCall  r».  Irion  et  a}s.,p,  1126. 
RENT. 

A  contract  by  which  one  party  unmarried  and  having  no  forced  heirs, 
conveys  an  immovable  to  another  for  the  consideration  of  an  annual 
stipulated  rent,  during  the  life  time  of  the  party  conveying  tlie 
property,  in  which  the  advantages,  if  any,  of  the  vendee,  are  not 
immensely  disproportionate,  is  not  in  contravention  of  the  laws  of 
Louisiana. 

Hence  such  a  contract  will  be  enforced  by  the  courts. 

Bufm^d  vs.  CoUinSj  p.  642, 

RES  ADJIJDICATA. 

Neither  a  judgment  of  non-suit,  nor  one  dismissing  a  suit  for  want  of 
proper  parties,  will  sustain  the  plea  of  res  adjudieata. 

Weinherf^ey  et  als,  vs.  Merchants  Insurance  Companif,  p,  31. 
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RES  ADJUDICATA— 6ViifJHw«?. 

A  judgment  BUBtaining  pleas  of  preBcriptiuu  and  preinaturity  ngaiDst 
parts  ot  a  demand,  and  dismissing  tbe  suit,  and  restricting  tlic 
claim  for  the  difference,  is  a  final  judgment  wliich  disposes  of  the 
case  to  a  certain  extent,  and  wliich  constitutes  re%  adjudxaxia^  if 
nnappealed  from  within  a  year  after  the  signature  thereof. 

Ciiy  of  Orleans  vs.  Bailroad  Company ,  p,  904. 

RETROCESSION. 

When  a  sale  is  rescinded,  or  annulled,  for  non-payment  of  the  puschase 
price,  by  agreement  between  the  original  parties,  whatever  its 
validity  may  be  as  to  them,  the  retrocession  does  not,  necefwuirily, 
affect  tliird  persons. 

When  tlie  voluntary  retrocession  is  made  to  one  who  is  not  the  oriijinal 
vendor,  but  merely  the  transferee  of  the  rights  of  the  vendor,  and  a 
mere  creditor  for  the  unpaid  balance  of  the  purchase  price,  and  not 
subi*ogated  to  the  right  of  the  vendor  to  demand  the  resolution  of 
the  sale  on  account  of  the  non-payment  of  i\\e  piice,  it  does  not 
affect  the  rights  of  other  mortgage  creditors  of  the  debtor. 

tender  similar  circumstances  the  transferee  of  the  vendor's  note  for  the 
purchase  price  has  no  right  of  iction  against  the  original  vendee  to 
compel  the  retrocession  of  the  land. 

Payne  et  ah,  vs,  Xotrell  et  ah.,  p.  852. 

REVOCATORY  ACTION. 

The  character  of  an  action  must  be  determined  from  the  nature  of  the 
relief  prayed  for.  A  prayer  for  the  nullity  of  a  mortgage  in  so 
far  as  relates  to  the  complaining  creditor's  rights,  chai-acterizcs  the 
suit  as  a  revocatory  action.  Ashhey  vs.  Ashhey,,  p.  102. 

The  action  of  the  syndic  of  an  insolvent  estate,  for  the  purpose  of  sub- 
jecting to  the  debtor's  debts  immovable  property  purchased  in  the 
name  of  his  wife,  because  it  is  in  reality  community  property,  is 
not  a  revocatoi-y  action,  as  it  seeks  not  to  annul  any  act  or  contract 
of  the  debtor.  It  presents  simply  a  question  of  ownership,  wliich 
is  not  to  be  tested  under  the  rules  applicable  to  the  revocatory 
action.  Goyreve  et  als.  vs.  Dehon  and  Hnshand.  p.  244. 

.SALE. 

Under  the  judgment  dissolving  the  sale  of  an  immovable  as  an  effect  of 
the  dissolving  condition,  express  or  implied,  for  non-payment  of  the 
price,  the  evicted  vendee  owes  rents  and  revenues  to  the  owner 
who  has  evicted  him,  for  the  whole  time  of  his  possession,  and  not 
fr<mi  the  date  of  suit  for  dissolution  only. 

As  such  a  judgment  results  from  the  default  of  the  original  purchas(*r, 
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SALE — Continued. 

the  dissolution  of  tlic  stile  depended  upon  an  event  Lappeuiog  at.  a 
date  posterior  to  the  conti-act^  and  not  affecting  its  vitality  ab. initio^ 
and  of  which  the  evicted  vendee  had  no  control. 

Hence  his  good  faith  is  not  affected  by  the  happening  of  the  event  giving 
rise  to  the  dissolution  of  the  sale,  or  by  the  institution  of  the  suit 
which  led  to  the  application  of  the  resolutory  condition.  In  such 
cases  the  question  of  good  or  bad  faith  is  not  involved  in  considering 
the  rights  or  obligations  of  the  evicted  vendee. 

In  determining  the  right  of  the  evicted  vendee  to  i-ecover  the  value  of 
improvements  placed  by  him  on  the  property  during  his  possesnion, 
ordinary  repairs  necessary  to  tlie  enjoyment  of  the  object  sold,  can- 
not be  classed  as  impi*ovenients. 

McKenzie  ei  <iL  vs.  Bacon  et  aL,  p,  6. 

An  original  transaction  purporting,  on  the  face  of  the  papers,  and  the 
appearance  of  matters,  to  be  a  sale  a  remere,  wherein  it  is  stipu- 
lated that  in  case  of  failure  of  redemption  within  the  time  specified, 
the  ownership  of  the  property  shall  vest  irrevocably  in  the  pur- 
chaser, passes  the  fee  absolutely  to  the  latter,  where  the  property  is 
not  thus  redeemed  and  where,  aftei'  the  delay  has  expired,  the  pur- 
chaser, to  the  knowledge  of  the  vendor  who  i-emains  silent,  treats 
the  property  as  his,  borrowing  money  and  securing  the  loan  by 
mortgage  upon  it. 

For  having  exercised  rights  vested  in  him  by  the  very  temis  of  the  con- 
tract, the  purchaser  cannot  be  held  liable  in  damages. 

Moniotie  va,  Lietix  et  ah,  jt.  225. 

Wliere  an  act  of  sale  reserving  the  special  mortgage  and  vendor's  i>rivi- 
lege  was  passed  and  completed  on  Satul-day ,  at  the  hour  of  the  legal 
closing  of  the  office  of  the  Recorder  of  Mortgages,  said  act  was  fxleii 
by  said  recorder  for  insciiption,  and  the  'inscription  was  made  on 
Monday  morning  following,  without  delay,  held  that  this  inscription 
preserved  the  vendor's  privilege  as  agmnst  prior  recorded  mort- 
gages, as  it  it  was  seasonably  made. 

While  jurisprudence  establishes  that  the  mere  deposit,  with  a  parish  re- 
corder, of  an  act  of  ti-ansfer,  affects  third  persons,  it  was  never 
settled,  that,  an  act  by  which  a  vendor's  privilege  and  a  special 
mortgiige  are  retained  on  real  estate  sold  to  secui*e  payment  of  the 
price  on  credit,  deposit^jd  with  and  tiled  and  indorsed  by  tlie  parish 
recorder,  on  the  day  of  its  execution  and  transcril>ed  on  the  tir»t 
legal  day  following,  does  not  preserve  that  security,  for  want  of  an 
actual  registry ,  on  the  day  of  the  <»xecution  of  the  act. 
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Such  act,  when  thus  deposited,  filed  and  indorsed,  produces  all  the  effects 
against  third  parties,  which  would  have  arisen,  had  it  lieen' tran- 
scribed on  the  mortgage  register,  on  the  very  day  of  its  execution. 

When  deposited,  it  becomes  part  of  the  archives  of  tlie  office  of  tlie  parish 
recorder,  subject  to  public  inspection,  together  with  the  other  public 
registry  books  and  the  date  of  the  filing,  indorsement  and  deposit  ■ 
fixes  the  date  of  the  transcription  made  on  the  current  register,  on 
the  first  legal  day  following,  without  unnecessary  delay.  I?.  C.  C. 
2252,  2284,  3391.  Way  vs.  Levy  et  ah.,  p.  447. 

An  evicted  vendee  of  property  under  a  defective  title,  the  nullity  of 
which  is  apparent  from  an  inspection  of  the  title  itself,  will  not  be 
considered  as  a  possessor  in  good  faith,  so  as  to  be  released  iVom  ac- 
counting for  rents  and  revenues  during  his  possession. 

Tender  the  laws  of  Louisiana  the  essential  conditions  of  good  faith  in  a 
possessor  under  a  defective  title  are  that  he  was  ignorant  of  the  de- 
fects which  vitiated  his  title,  and  that  he  had  jnst  reason  to  believe 
that  he  was  acquiring  a  good  title. 

Hence  those  defects  must  have  reference  to  some  hidden  or  concealed 
facts,  and  not  to  ignorance  of  the  law  under  which  the  title  was  a 
nullity. 

No  one  can  plead  ignorance  of  the  law  in  questions  of  ownership. 

Heirs  of  Dohan  vs.  Murdock,  p.  494; 

A  representation  made  by  a  customer  in  effecting  a  purchase  of  goods  on 
terms  of  credit,  must  lie  wilfully  false,  as  a  fact,  and  not  as  a  mere 
opinion,  which  may  be  innocently  mistaken,  to  vitiate  the  contract. 

Jaffray  d;  Co,  vs.  Moss  dj  Co.y  p.  547. 

All  of  the  parties  to  a  sale  are  necessary  parties  to  a  suit  to  annul  it. 

Heirs  of  Barney  r«.  JAuJeliny  et  ah.,  p.  627. 

Notwithstanding  the  proof  should  show  that  a  married  woman  signed 
an  act  of  sale  of  her  paraphernal  property  at  the  instance  of,  and 
through  coersion  exercised  by  her  husband,  antecedent  to  the  sale, 
yet,  if  slie  subsequently  perform  acts  evincing  an  acquiescence 
therein,  she  will  be  thereby  concluded  and  deban'ed  from  asserting 
the  nullity  of  the  contract.        Morrow  vs.  Goudchaux  ei  ah., p.  711. 

The  neglect  or  failure  of  the  vendee  to  record  his  title  does  not  release 

the  vendor  of  his  obligation  of  warranty. 
The  fact  that  the  purchaser  was  aware  of  the  defect  of  his  vendor's 

title  does  not  affect  his  right   to  recover  the  purchase   price  whe^ 

evicted. 
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The  fact  that  the  purchaKcr  buj's  the  property  at  the  sale  bj-  wliich  lie  ik 

evicted  does  not  affect  liis  right  to  recover  hia  purchase  price  paid 

to  hiB  original  vendor. 
He  does  not,  thereby,  complete  his  defective  title,  but  he  acquires  one 

entirely  new  and  different. 
In  case  of  eviction  the  warrantor  must  restore  the  purchase  price    to  his 

vendee,  without  reference  to  the  enhanced  or  depreciated  value  of 

the  property  at  the  date  of  the  eviction. 

Boyer  vs,  A  met,  Wife,  etc.,  p,  721. 

Possession  as  owner  is  an  essential  condition  by  which  the  ownership  of 
immovables  can  be  acquired  without  title  or  possession  in  good  faith. 

When  evicted,  a  trespasser,  a  possessor  in  bad  faith  cannot  recover  the 
value  of  improvements.  Stille  vs,  ShuU,p.  816. 

One  who  has  agreed  to  purchase  real  estate  cannot  be  forced  to  accept  a 
title  which  is  not  unquestionably  good  and  which  is  suggestive  of 
litigation,  the  less  so  where  the  parties  who  may  have  right«  are  not 
parties  to  the  suit,  and  would  not  be  concluded  by  a  judgment  ad- 
verse to  their  ostensible  or  contingent  riglits. 

This  is  so,  more  particularly  in  cases  in  which  minors  are  concerned. 

J  antes  ?•*.  Meyer,  p.  IKKh 

SEIZURE  AND  SALE. 

In  a  suit  against  a  sheiiff  by  a  third  party  for  the  illegal  and  wrongful 
seizure  of  his  property,  it  is  not  required  that  lie  should  allege  in  his 
petition  that  he  had  made  oath  as  to  the  ownership  of  the  pi"operty, 
and  had  notified  the  sheriff  to  execute  an  indemnity  bond.  Act  37  of 
1882  fully  protects  the  sheriff,  and  if  he  fails  to  follow  his  text,  he 
makes  the  seizure  of  the  property  at  his  peril.  He  must  know  that 
the  property  belongs  to  the  defendant  in  execution. 

The  third  party,  whose  property  is  seized,  is  not  bound  to  give  notice 
to  the  sheriff  and  demand  an  indemnity  bond. 

^faeiaii  vs.  SheHff,  p,  3CK). 

Writs  of  seizure  and  sale,  unlike  writs  of  fi  fa,  are   not  I'eturnable 

within  a  fixed  delay. 
They  remain  in  the  hands  of  the  sherift'  until  satisfied  in  whole  or  in 

part,  or  ordered  by  the  court,  or  the  phiintifi',  to  be  returned. 
Such  a  writ,  if  returned  in  court  by  the  sheriff  after  an  injunction  and 

l>efore  a  seizure,  does  not  lose  it«  eificacy  and,  after  the  dissolution 

of  the  injuction  is  valid  authority  for  further  proceedings  under  it. 
By  unduly   returning  the  writ,  the  sheriff  cannot  deprive  the  seizing 

creditor  of  anv  of  his  ri^jhts  under  it,  no  more  than  he  could  divest 
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■     him  of  his  riglitR  under  the  exerntoiy  proce.sH  lieoree.     Hoth  are  his 
property. 

No  alias  writ  of  seizure  and  sale  is  necessary  in  such  caw^ .  The  sheriit* 
may  simply  i>os8eBS  himself  with  the  writ  hy  withdrawing  it  from 
the  files  of  the  ease  in  court. 

Misnaming  the  court  from  which  a  writ  of  fieri  fanan  issued,  under 
which  a  seizure  and  sale  are  made,  does  not  vitiate  the  proceedings 
and  the  adjudication,  when  the  advertisement  and  deed  contain 
sufficient  data  \o  ascertain  which  the  court  is,  under  wliose  judg- 
ment the  execution  issued,  particularly  where  the  writ  under  which 
the  sherift'  must  have  acted  and  of  which  he  must  have  pr3Aerved 
copy,  is  in  the  record,  although  it  is  not  shown  conclusively  that  he 
did  act  under  such  writ  and  did  retain  such  copy  and  where  the 
objections  are  made  hy  parties  to  the  record,  wlio  had  notice  of  the 
]>roceeding8 — and  who  did  not  object. 

Stai'l'honae  rs.  Znniz  el  (tin,,  p,  410. 

A  vendor,  seizing  the  plantntion  s€»curing  his  claim,  has  n  right  to  make 
the  advances  necessary  for  the  working  of  the  place  while  in  the 
sheriff's  custody,  and  to  overseer  it  with  the  sheriff's  consent.  In 
both  cases  he  is  entitled  to  recover  tlie  amount  of  the  advances 
shown  to  have  been  made  and  to  receive   payment  for  his  services. 

IjOckhMvt  VH.  ^fornf,  p.  11H5. 

SEQUESTRATION. 

The  attoi'ney  in  fact  of  a  seizing  creditor  in  a  litigation  has  no  right  or 
authority  in  law  to  dispose,  at  private  sale,  and  with<Mit  any  order 
of  court.,  of  the  property  of  the  seized  debtor,  c(»ming  in  his  posses- 
sion by  a  release  bond  from  judicial  se<iuestrat.ioti. 

For  such  an  act  he  is  liable  in  damages,  the  measure  of  which  is  the 

value  of  the  property  thus  sold.     Hut  in  the  absence  of  malice  no 

punitory  damages  will  be  allowed. 

Marin  vm,  S<itterfiel(h  y>.  742. 
SERVITUDES. 

When  one  proprietor  exercises  the  right  gi-anted  by  Art.  (\H:l,  his  neigh- 
bor is  bound  to  bear,  without  indemnity,  the  inconvenience  and  in- 
jury consequent  thereon  so  far  as  they  are  inseparable  from  the 
exercise  of  the  right,     yeminem  Urdit  qui  jure  ftuo  utifur. 

On  the  other  hand,  the  proprietor  who  exercises  the  right  is  bound  foi- 
every  exaggeration  of  these  necessary  damnges  which  he  could,  by 
diligence,  have  averted.  He  is  bound  to  reduce  to  a  minimum  the 
injury  and  inconvenience  occasioned  to  his  neighbor;  to  occupy  his 
property   to  the   least   extent  and   for  the  shortest  time  consistent 
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with  the  exercise  of  his  rights  and  to  hasten,  by  all  practicable 
means,  tlie  completion  of  the  work  and  the  restoration  of  his  neigh- 
bor to  the  full  enjoyment  of  his  own. 

He  is,  moi-eover,  bound,  at  his  peril,  to  replace  the  neighbor,  at  t^e  end 
of  the  work,  in  a  position  evei7  way  equal  to  that  which  he  occu- 
pied at  its  beginning,  and  to  furnish  him  a  new  wall  tit  and  adequate 
to  support  his  building. 

For  all  shortcomings  in  these  respects  the  neighbor  is  entitled  to  fair 
and  full  reparation  in  damages.       Heine  r«.  Merrick  et  ah,y  p.  194. 

SHERIFF. 

Section  1  of  Act  99  of  March  14th,  1 878,  which  declares  that  it  shall  W 
the  duty  of  the  shenff  of  "each  parish  to  have  at  each  polling  place 
in  his  pai-ish  a  depfitp  ftheriff,  irhone  duty  it  shall  be  to  attend  tlie 
election,  obey  the  orders  of  the  conimissionersof  election,  attend  the 
transmission  of  the  ballot  boxes  and  commissioners^  duplicate  re- 
turns to  the  clerk  of  court,  and,  also,  the  duplicate  returns  to  the 
slieritt'or  other  returning  officer,  and  for  anyfaihire  to  perform  such 
duties,  the  aaid  sheriff  shall  he  fined,''  does  not  affix  either  fine  or  im- 
prisonment, as  a  penalt3^  against  the  disobedient  deputy. 

State  vs.  Kirby,p.  298. 

Ill  case  the  judgment  debtor  rules  the  sherift* holding,/?. /a.  t-o  file  in 
court  a  return  of  his  proceedings  thereunder,  and  he  responds 
thereto,  and  furnishes  a  statement  of  the  pi^ceeds  realized,  and  dis- 
tributed thereunder,  and  includes  thei-ein  one  of  his  management 
and  administration  of  the  plantation  while  under  seizure,  and  the 
creditor  traverses  the  items  thei-eof,  the  proceedings  are  assimili- 
tated  to  an  a<*count  of  administration  eo  nomifie,  and  the  creditor's 
travei*se  may  be  treated  as  an  opposition  to  an  account. 

The  sheriff,  having  under  his  control,  a  valuable  plantation,  with  grow- 
ing crops  thereon,  is  held  to  the  same  degree  of  responsibility  and 
Hcconntability  a«  any  other  agent  or  administrator  would  be,  and  to 
exercise  the  same  care  as  a  prudent  owner  would,  over  his  own 
property.  TAtmheth  vs.  Sheriff,  p,  749. 

SIMULATION. 

A  creditor  may  assail  a  simulation  though  not  a  creditor  at  the  datio  of 
the  simulated  act. 

The  consideration  of  a  mortgage  debt  may  be  questioned  by  a  tliii-d  per- 
son having  an  interest,  and  he  may  make  proof  of  simulation  by 
parol  evidence  and  by  a  testimony  of  the  party  to  the  act. 

MosMop  rs.  His  Creditors,  p,  296. 
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Continued  pOBsesBion  of  the  property*  by  the  vendor,  tlie  absence  of  tlie 
imjment  of  any  price  for  the  Hauie,  t)ie  relationslnp  between  the 
vendor  and  vendee,  the  record  in  tlie  suit  in  which  execution  issued 
where  the  prox)erty  was  seized  in  tlie  possession  of  the  vendor,  are 
inatenal  and  important  facts  to  prove  a  simulated  sale. 

Lampion  vft.  Bank  et  a/k.,  p.  719. 

When  the  title,  possession  and  control  of  the  claimant  have  all  been 
perfect  and  complete,  on  their  face,  the  transaction  cannot  be  treated 
as  such  a  pure  simulation  as  to  maint>ain  a  direct  action.  AHter,  iit 
case  the  seller  retains  possession  and  <'ontrol  subsequent  to  the  exe- 
cution of  the  act  of  sale. 

When  the  thing  remains  in  the  corporeal  po.HScssion  of  the  seller,  who  is 
supposed  to  act  as  owner  to  the  injury  of  a  third  person,  the  rule 
that  the  delivery  of  immovables  accompanies  their  notarial  transfer 
ceases,  and  the  sale  is  presumed  to  l)e  simulated  and  fraudulent. 

(Un'hrauv  rtt.  (lihert  ei  ff/*.,  p,  7*^, 

STALE  DEMANDS  OH  CLAIMS. 

Demands  against  a  succession  which  are  of  long  standing,  and  wlticli 
could  have  been  paid  in  the  lifetime  of  the  deceased  are  not  regarded 
with  favor.  A  party  presenting  them  must  to  overcome  the  pre- 
sumption against  them,  support  them  with  strong  and  positive  testi- 
mony. Where  a  party  presenting  such  a  claim  went  int4»  insolvency 
and  was  appointed  syndic  during  the  lifetime  of  the  debtor  and 
omitted  to  place  the  claim  in  his  schedule  of  assets,  and  several 
years  aftca-  his  death  sued  on  the  claim,  and  gave  no  satisfactory 
account  of  the  omisi^ion  to  place  the  same  on  his  schedule^  it  will 
require  "  peculiarly  strong  and  exceptiomilly  ccmclusive  testimony  " 
to  rebut  the  unfavorable  presumption  ensuing  from  the  doubt  and 
uncertainty  which  shrouds  it. 

fhtnieif,  mpt(fh',  rs,  SunrsHtoH  of  //vHdvrson,  p,  4SJ». 

Parties  who  lay  by  for  a  long  period  of  time,  without  asserting  their 
claim,  and  who  suffer  the  circumstances  which  accompanied  a 
transaction  to  fade  from  the  memory  of  the  vicinage,  ought  not  to 
complain  that  less  rigid  evidence  is  required,  nor  ought  thc^y  to  gain 
by  their  acquiescence,  while  the  transaction  was  yet  recent,  and 
when  nion*  complete  evidence  might  have  been  obtained. 

Heivft  of  ^ff'4i('he4'  rn,  Mcdehee,  p,  t>57. 

STATE  BOARD  OF  LIQUIDATION. 

The  State  Board  of  Liquidation,  in  order  to  carry  out  the  objects  and 
purjioses  for  which  it  was  created,  has  the  inherent  power  to  make 
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niles  and  regulations  prescribing  the  mode  of  procedure  befoi'e  it, 
provided  they  do  not  contravene  the  Constitution  and  laws  of  the 
State.  And  during  the  existence  of  said  rules,  it  is  not  in  the  dis- 
cretion of  the  board  to  suspend  the  ^ules  to  suit  a  particulai*  ease. 
Therefore,  persons  holding  claims  which  are  fundable  must  comply 
with  tlie  rules  and  regulations  of  the  Board  of  Liquidation,  and 
cannot  expect  the  board  to  suspend  its  rules  so  as  to  do  away  with 
the  requirement  to  file  the  claim  with  the  Auditor  on  tlie  blank  form 
to  be  furnished  by  him. 

Hap^  d'  Co,  VH,  Board  of  Liquidation,  p,  5.*ii>. 

SUCCESSIONS. 

A  succession  representative  is  not  entitled  to  discount  a  note  payable  at 
a  future  dat<e,  so  as  to  reduce  it  to  cash  ;  the  proper  way  is  to  com- 
pute the  interest  due  at  the  date  of  filing  the  account  and  add  that 
to  the  capital.  Succession  of  Dtih^,  p.  209. 

A  twelve  mouths'  Ixind  which  operates  as  a  vendoi's  privilege  must,  in 
the  settlement  of  a  succession,  be  paid  by  preference  and  priority' 
over  all  other  privileges,  except  the  expenses  for  the  sale  of  the 
property,  affixing  neals  and  other  exi>enses  necessary  to  the  sale  of 
the  property. 

An  administrator  who  sues  the  succession  for  a  debt  due  himself,  and 
cites  himself  as  administmtor,  cannot,  by  such  proceedings,  con- 
clude the  creditors  of  the  si!ccession  by  the  judgment  rendered  in 
the  case.  The  creditors,  by  opposition  to  his  account,  can  inquire 
into  his  claim  as  though  no  judgment  luul  been  rendered. 

An  administrator,  who  claims  a  privilege  on  peraonal  property  of  tlie 
succession,  and  sells  the  real  estate  and  personal  property  in  hulk, 
without  separate  appraisement,  loses  his  privilege. 

Succession  of  Bogers,  p.  4()0. 

A  residuary  legatee,  who,  l>eing  thereto  duly  authorized  by  the  judge, 
pays  the  special  legacies  which  prime  her  own,  and  is  fumiahed  by 
the  legatees  receiving  payment,  full  acquittances  and  receipt*  there- 
for, is  entitled  to  set  up  the  same  as  a  compromise  and  transaction 
in  bar  of  an  action  instituted  by  such  special  legatees  against  her  an 
an  individual,  claiming  an  additional  amount  as  due  under  the 
testator's  will. 

Such  special  legatees  as  may  have  received  from  the  residuary  lega- 
tee the  full  amount  of  the  special  money  legacies  named  in  tlie  will, 
as  in  full  of  all  dues  and  demands,  after  having  hiid  in  their  possei^- 
sion  copies  of  the  will,  for  a  suflHcient  length  of  time  to  have  given 
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it  careful  couMderatioii   and  berumo  fully  appnued  of  Uh  couteiitK, 
are  irrevm'aldy  bound  by  hucIi  acquittanre  and  receipt. 

(ItamherH  H  ah,  ra.  Chambert*  et  «/*.,  445. 

Tiitil  the  aftairn  of  a  e^ncccKKion  have  been  liquidated  and  ascertained 
by  a  final  account  duly  lioinologaited,  Hhowing  the  net  balance  in 
the  adniiniKtra tor's  hands,  the!e  ik  no  proof,  hucIi  a«  a  surety  on  the 
atlminiBtrator^A  bond  ban  a  right  to  require,  of  a  breach  in  the  con- 
dition of  the  bond,  and  this  is  a  condition  pi'ecedent  to  Judicial 
enforcement  of  liability  against  a  surety. 

Snct'eHMton  of  Vhapron^  p.  48(). 

An  op]H>Mition  tiled  after  an  account  has  been  homologated,  as  tar  as  not 
opposed,  and  before  linal  judgment,  and  which  simply  joins  in  an 
opposition  filed  Ixfore  such  homologation,  d<K's  not  come  too  lat<^ 

SucveMHion  of  BeUaudCfP.  491. 

A  creditor  holding  an  unli(iuidatcd  claim  for  property  not  iijcluded  in 
the  inventory,  against  a  succession  under  administi*ation,  must 
bring  a  direct  action  for  the  iK>ssession,  or  value  thereof,  in  due 
course  of  such  administration.  Such  a  proceeding  cannot  be  en- 
grafted upon,  or  liquidated,  by  way  of  an  opposition  to  a  tliml 
aiccouut.  SncceuMton  of  Safivhez,  p.  504. 

A  claim  having  been  awarded  by  the  French -American  Commission  to 
the  executor  of  a  deceased  French  citizen,  and  the  amount  collected 
by  the  French  government  and  paid  to  the  dative  testamentary 
executor  in  this  State  the  legatees  of  the  testator  in  the  fund  will 
share  alike,  as  designated  by  the  testator,  although  some  of  them 
are  French  citizens  and  others  citizens  of  the  United  States. 

The  legatees,  French  citizens,  opposing  the  distribution,  claim  under  the 
will  alone,  and  therefore  cannot  ask  that  its  disposition  be  changed 
so  as  t4>  increase  the  amount  given  to  them  by  the  testator. 

The  French-American  Commission  having  decided  it  had  jurisdiction  of 
a  claim  presented  by  the  executor  of  a  deceased  French  citizen,  its 
award  upon  the  validity  of  the  claim  is  final  and  conclusive;  but  it 
had  no  jurisdiction  to  pass  upon  the  conflicting  rights  of  parties  to 
the  fund  awarded. 

The  validity  and  amount  (»f  the  claim  being  ascert^iincd,  and  the  amount 
paid  to  the  party  in  whose  name  it  was  presented  and  prosecuted, 
all  conflicting  rights  of  parties  to  fhe  claim  can  be  ascertained  by 
the  ordinary  judicial  tribunals.  When  paid  to  the  executor  of  a 
de<*eas(Hl  clainmnt  it  will  be  ordered  distributed  in  the  coui-se  of  the 
administration  of  the  succession,  without  reference  to  citizenship. 

Sut'frHHioit  of  Foucher  ih  Cirre,  p.  5(H). 
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A  transaction  or  compromise  has  no  foix*,e  or  eftect  in  respect  to  niinorii. 
unless  same  is  duly  authorized  by  the  judge. 

A  residuary  legatee,  who,  being  thereto  duly  authorized  by  the  judge, 
pays  the  special  legacies  which  prhn^  her  owii,  and  is  fhinisbed  by 
the  legatees  receiving  payment,  full  acquittances  and  receipts  there- 
tor,  is  entitled  to  set  up  the  same,  iis  a  compromise  and  trausaction 
in  bar  of  an  action  instituted  by  such  special  legatees  against  her  as 
an  individual,  claiming  an  additional  amount  as  due  under  the 
testator's  will. 

Such  special  legatees  hh  may  have  received  from  the  residuary  legatee 
the  full  amount  of  the  special  money  legacies  named  in  the  will,  as 
in  full  of  all  dues  and  demands,  after  having  had  in  tlieir  possession 
copies  of  the  will,  for  a  sufficient  length  of  time  to  have  given  it 
careiiil  consideration  and  become  fully  apprised  of  its  contents,  arc 
irrevm'ably  Imnnd  by  such  sicquittance  and  receipt. 

ChamberH  et  aUt.  vs.  Chambtrtty  p.  443. 

It  iK  not  a  good  objection  for  a  defendant  t^o  urge  against  a  suit  by  an 
heir  for  the  recovery  of  an  interest  in  the  property  tliereof  that  bin 
ancestor's  succession  ha**  not  been  fully  administered. 

Nor  is  it  a  good  objection  tor  him  to  urge  that  aJl  the  heirs  hnve  not 
been  joined. 

In  such  a  suit,  previous  tender  is  not  a  c4»nditiou  precedent  to  it«  iusti- 
tnti<m.  All  that  equity  requires  is  that  defendant  be  pt*,rniitAeil  t-<» 
set  up  his  denninds  in  reconvention. 

Heh'H  ef  litnnrtf  vtt.   Lufleling  et  al,,  p,  t>27. 

\\\  adminisrraitor  is  sin  officer  appointed  by  the  court  to  discharge 
certain  duties.  As  such  he  must  be  considei'ed  as  pitMient before  the 
court,  in  the  nnture  of  a  party  in  tlie  proceedings  there  pending. 
Prescription  has  no  commencement  in  his  favor,  at  leust  before  the 
homologation  of  his  final  a^^count. 

One,  who  undertakes  the  administration  of  a  succession  domiciled  in 
this  State,  «juinot  exonerate  himself  from  suit  by  the  heirs  for  the 
rendition  of  an  account  of  his  administration,  by  removing  his 
(loniicil  and  citi/enshi])  to  another  State. 

Heirn  of  MvUehee  rn,  Mviiehee,  p.  (i57. 

It  is  not  too  late  to  tile  an  opposition  to  a  final  account  when  the  ac- 
countant lias  intn)duced  his  evidence  and  closed  it,  and  tlie  minutes 
s1m»w  **that  the  case  was  taken  up  for  trial,  evidence  introduced  and 
rase  laid  over  until  to-morrow  morning,"  and  continued* on  the 
docket  in  this  sha]>e  until  the  opposition  is  tiled. 

When  an  administrator's  ai'count  shows  an  amount  for  distribution  less 


INDEX.  1271 

SUCCESSIONS— (;oiitfwti«Z. 

than  the  lower  limit  of  the  jiiri8dietioii  of  the  Supreme  C^mrt,  and 
the  opposition,  if  Hustained,  would  iuet'eane  the  amount  so  us  to  give 
tlie  Supreme  Court  jurisdiction ,  the  administrator  would  have  the 
right  to  appeal,  eonseipiently  the  opponent  has  the  same  right  to 
appeal. 
An  action  of  nullity  for  the  sale  of  HucivHsion  property  cannot  he  grafted 
(»n  to  an  opposition  to  a  tinal  account.  The  opponents  have  their 
remedy  by  separate  motion.  SitfTemhn  of  8ei}ft,  p,  (UJ:^. 

Where  the  attorney  of  a  snci'eHsioii  tiles  a  tinal  account  of  said  succes- 
sion for  the  administrator  who  had  previously  died,  the  account  and 
opposition  are  absolute  nulliticK  and  said  account  cannot  be  received 
and  homologated. 

'J'he  proper  proceeding  is  for  those  intei-ested  to  bring  a  <lirect  action 
against  the  snccessitui  of  the  deceased  administrator. 

Suvt'eMttion  of  Pivkeft  va,   Pivkett,  vt  ah.,  p.  HSi^, 

Enquiries  touching  the  legality  of  an  executor's  ax>pointnie.iit  cannot 
1h»  raised  by  a  purchaser  «»f  pi-operty  of  the  succession  at  judicial 
sale,  under  an  order  of  (tourt  apparently  regular,  and  for  the  pur- 
l>ose  of  discharging  debtj*  of  the  deceased  ami  costs  of  administration. 

While  a4;tually  exercising  tlie  office  of  executor,  he  must  perfonn  his 
duties,  and  the  illegality  of  his  appointment  will  not  vitiate  liis  acts. 

rurchasers  at  succession  sales  aiv  not  bound,  at  their  i>eril,  to  enquii*e 
when  the  pr«)perty  is  advertised  by  an  executor,  whether  tlie  will 
appointing  him,  which  is  valid  ait  i in  face,  is  v<iidable. 

When  a  iiuccession  is  in  the  hands  of  an  executor  and  in  process  of 
liquidation,  the  interest  of  tlie  heirs  l)eing  merely  contingent,  they 
need  not  be  consulted,  or  heard,  before  an  application  for  sale  is 
made,  as  a  condition  precedent  to  the  validity  of  the  title  of  a  pur- 
chaser. 

When  the  prm'eeds  of  a  sale  made  by  an  executor  to  jiay  debts  are  not 
ifreatly  disproportionate  to  the  debts,  the  sale  will  not  l)e  annulled. 

A<'ts  of  pnR'uration  under  private'  signature  liecome  authenticate  when 
attached  to  and  form  parts  of  judicial  proceedings,  or  are  incor- 
porat4Ml  in  an  anthentic  act.  JSmrMMhtt  of  Lehmauii^  p,  987. 

The  deciee  of  a  court  of  competent  jurisdiction  appointing  a  testa- 
mentary executor  who  has  duly  quulitied  stands  as  pnnta  faviv 
valiil ;  and  an  exception  to  the  capacity  of  the  executor,  not  putting 
at  issue  the  regularity  of  his  ap|)ointment  and  qua  lit)  cation,  but 
based  on  grounds  extraneous  to  the  probate  proceeding,  throws  on 
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the  excepioi*  the  burden  of  proving  tliem,  and,  in  the  al>t«<*ii«'4 
X>roof,  tlie  exception  ie  properly  overruled. 

Armuut,  executor,  r«.  BaUnrnd  VompKtny,  p.    ICtttl 

III  a  proceedin;^  tnken  to  put  heii^K  in  possession  of  an  eBtate,. 21.11  ih^h 
niuHt  be  jiniied,   as  in  otlier  ei\nl  nuitters,  with  an  administnjitor 
posKesKion,  and  proof  must  be  taken  and  judgment  I'endered  cM>iiti 
dieU)ril.y,  r«H*ogniziiig  their  eax>aoity. 

HuveeHMUm  of  iMvenz,  p.   J  OH  I . 

An  iieir  has  tlie  riglit  to  be  diKcliarged  from  the  payment  of  hia   aiiet.' 

lor's  debts,  out  of  his  own  property,  by  aband<Hiing  t)ie  eflfecte   < 

liis  aueestors  sueeession   to  Ids  creditors;  the  tight  of  pref«erviii 

tlie  identity  of  his  own  property  from  that  of  his  aucestor^i*   s«< 

<'ession  ;  and  the  right  of  claiming  out  of  the  ancestor's  siiceessio 

the  debts  that  ai*e  due  to  him  tliereft-om — but  to  do  so  he  niiiiist  «afti 

guard   Ills  ac«*eptance  of    the  succession,  by  a  clear  And    cliRtinc 

reservatiiui  of  the  In^nettt  of  inventory. 

SmvexMiou  of  Miirnnf,  p.  lit  HI. 
TAX  SALES. 

Wlien,  tlirough  the  mediation  of  certain  tax  proceedings  and  sale.  ;i 
delinquent  tax-payer  is  a]»pareutly  divested  of  title  to  realty,  ami  hy 
a  subsequent  conveyance,  fen-  a  price  of  alM)ut  the  same  amount  as 
the  taxes  paid,  she  is  apparently  re-inve6t>ed  with  a  new  title,  a  /air 
presumption  is  raise«l  of  the  t^ix-debtor's  intention  to  clcjar  the  land 
of  solne  encumbrance  thereon.  In  such  cjise  these  proceedings  a mf 
sJde  <Hily  have  the  effect  of  a  payment  of  the  taxes,  and  an  acquit- 
tance for  the  sjinie,  and  they  leave  the  title  where  it  was  at  tbtii 
incipiency.  Monigfymery,  tjmtrdiini,  va,  ir/wf/lr^W,  >i.  649. 

Act  H2  of  1884  is  a  i-emedial  and  healing  statutes  intended  to  cure  iviv- 
gularities  in  prior  tax  proceedings  by  making  the  tax  deeds  con- 
clusive evi<lence  of  compliance  in  certain  mattei's. 

Certain  requirements  are  absolut-ely  essential  to  a  valid  exercise  of  tht* 
faxing  pow<'r,  vvithout  which  no  valid  tax  sale  could  Ik?  niaWe. 
These  are  stated. 

A  Htntute  dispensing  with  such  essentials,  or  attempting  t4>  he«/  tlw 
defect  of  compliance  therewith,  could  not  stand. 

Hut,  outside  of  these  essentials,  there  are  many  matters  as  to  wbic/i  the 
legislative  discretion  is  supreme,  such  as  those  aifectiug  the  tiiue. 
manner  and  form  in  whidi  tlie  pi-oceedings  shall  be  conducted. 

The  Legislature  may  nnike  the  tax  deed  conclusive  evidence  of  compli- 
ance with  every  requireuicnt,  which  it  might,  originally,  iu  fcheei- 
enise  «»f  its  discretion,  have  dispensed  with,  and  may  validate  iv- 
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^'"^  troHpectively  any  proceeding  vvliidi  would  luive  been  legal  if  author- 

ijsed  iu  advauce. 

( >i'loff  Lake'3  case  alfiruied  and  applied  and  .sln»\vn  not  to  be  in  conflict 
.  with  other  decisions  of  this  court 

111  the  application  of  statutes  like  Act  «:i,  even  if,  in  some  respects^  they 
exceed  legislative  power,  they  are  to  lie  cuforced  iu  so  far  as  they 
do  not  violate  'the  constitutional  right  of  the  property  holder,  and 
restraint  in  so  far  as  they  do. 

Taxes  prime  all  the  incumbrances,  and  a  valid  tax  sale  passes  title,  free 
fn)m  mortgages. 

In  re  Doiujlas  ptayhuj  for  a  trrit  of  potfueHHton, p,  765. 

The  inx?gnlarities  and  defects  in  a  tjix  deed  not  appai-ent  on  the  fiice  of 
tlie  deed  are  cured  by  the  pre8<-ription  <)f  five  and  ten  years,  if  the 
deed  is  valid  in  form.  Sttlle  vtt.  Shall,  p.  816. 

A  suit  brought  for  the  collection  of  city  taxes,  alter  the  adoption  of  Act 
117  of  1884,  and  in  which  the  right  of  action  is  excei>ted  to,  is  con- 
sidered a«  abandoned,  when  the  city,  proceedingexti-a  judicially  un- 
der the  provisions  of  that  act,  advertises  the  pi'operty  for  the  pay- 
ment of  taxes  due  thereon,  and  cannot  serve  as  a  basis  for  an 
injunction  to  arrest  the  advertisement  and  sale. 

it  does  not  constitute  lis  penilenn  which  implies  the  co-existence  of  iden- 
tical suits.  The  proceeding  under  Act  117  of  18H4  is  non -judicial 
proceeding,  and  not  a  suit. 

/tCK  judwata  does  not  result  from  judgments  to  which  the  person  against 
whom  the  plea  is  levelled  was  not  a  party.  Neither  is  it  such,  when 
the  thing  demanded  and  passed  upon  is  not  the  siune. 

The  exemption,  accorded  by  Act  207  of  the  Constitution,  does  not  apply 
to  property  employed  for  the  manufacture  of  articles  of  wood  which 
are  not  ready  for  immediate  use,  such  }is  cabins  and  planks,  without 
further  manipulation  or  labor  on  them. 

It  extends  to  property-  employed  for  the  manufacture  of  doors,  sashes 
and  blinds,  which  are  considered  as  articles  of  wood  within  the 
meaning  of  the.  Constitution. 

In  the  absence  of  sutticient  proof  to  establish  the  c4ipital,  machiuei'y  and 
property  thus  employed,  the  court  cannot  finally  tuyudicate  on  the 
controversy,  and  will  rennvnd  the  cawe.  (Uirr^  vn.  City,  p.  996. 

TAXES  OR  TAXATION. 

A<'t  96  of  1877,  Sections  36  and  iO^,  apply  to  tax  privileges  in  favor  of 
the.i'ity  of  New  Orleans  as  well  a^  to  State  and  parish  taxes  for  the 
years  1881,  1882  and  1888.  Said  Act  is  coustitational,  and  its  title 
is  in  accordance  with  Article  116  of  the  Constitution  of  1868. 
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Section  36  of  wiid  AH  applioK  only  to  the  Hen,  pledge  and  privilege;  tlie 
tiix  remainH  due  notwitliKtanding  the  prescription  of  the  lien  and 
privilege.  Snwes»ion  of  Stewart,  p.  127. 

However  tni©  it  he,  that  Unit-ed  Stat<eK  bonds  are  not  taxable  as  inde- 
pendent assets,  and  that  their  taxation  does  not  depend  npon  con- 
stitutional provisions  of  the  different  States,  it  is  a  matter  beyond 
discussion,  that,  when  the  capital  of  a  bank  is  in  part  or  in  whole, 
invested  in  them,  the  tfhnreH  of  such  banks,  whetber  national  or 
State,  are  liable  to  State  taxation. 
Bank  of  Shreveport  i'k.  Board  of  Eetnewers  of  AsHcHMtneHt^f  p.  181. 

Under  the  provisions  of  Act  No.  101  of  1886,  the  defendant  bank  i« 
^  liable  to  each,  the  State  and  the  City,  for  a  license  of  $600. 

The  licenses  asked  are  equal  and  uniform  on  all  banks  within  the  pur- 
view of  the  eighth  class,  mentioned  in  said  act. 

The  constitutional  requirement  that  licenses  should  be  graduated,  leaver 
it  to  the  Legislature  to  determine  the  method  to  be  adopted  in 
effecting  such  graduation.  The  judiciary  has  no  authority  to  inter- 
fere in  such  matter,  in  the  absence  of  any  rule  to  guide  its  investi- 
gation and  scrutiny. 

The  court  cannot  distinguish  between  <Nliou8  laws  and  laws  entitled  to 
favor. 

Its  duty  is,  when  the  same  ai-e  not  unconstitutional,  to  interpret  and 
»PP'y  them,  as  they  are  found  in  the  statutes. 

State  and  City  vs.  Tradern^  Bank,  p.  329. 

Article  217  of  the  Constitution  has  no  reference  to  domestic  corpoi-ations. 

Licento  taxes  must  be  graduated,  and,  therefore,  need  not  be  equal  and 
uniform. 

Where  the  license  tax  levied  by  the  city  does  not  exce«d  that  levied  on 
the  same  occupations  in  the  city  by  the  State,  it  is  valid,  even  if  the 
State  should  have  invalidated  her  own  license  tax  by  illegal  dis- 
crimination between  persons  pursuing  the  same  business  in  different 
subdivisions  of  the  State.  Such  objection  must  be  urged  against  tlie 
State's  tax  and  contradictorily  with  her. 

The  penalty  ot  2  per  cent,  per  month  imposed  by  the  city,  on  delinquent 
licenses,  being  the  same  as  that  imposed  by  the  Stat«,  is  legal. 

City  rs.  Railroad  Companiesj  p,  519. 

Where  the  principal  business  of  a  manufacturer  is  the  making  of  ma- 
chinery  and  other  articles  used  in  the  pi'eparation  of  an  agiicultural 
product  of  this  State  for  market,  the  property  used  for  the  manu- 
facture of  these  articles  is  exempt  from  taxation,  although  the  prop- 
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erty  may  be  iDcideDtally  employed  in  the  rnauiifacture  of  other  ar- 
ticles, not  inclnded  in  Art.  207,  bnt  of  a  like  kind. 

StaU  ex  reL  Fredericks  rtt.  Atttfe^tfors,  p.  534. 

Thin  court  ha8  trequently  held  that  Article  210  of  the  Constitution  had 
effect  to  abolish  the  metliod  of  collecting  taxes  by  suit  which  for- 
merly prevailed,  and  to  substitute  therefor  the  method  of  summary 
expropriation  without  suit. 

But  the  proceeding  authorized  by  Section  54  of  Act  85  of  1888  is  not  a 
suit  for  taxes  nor  a  suit  employed  as  a  means  of  collecting  taxes. 
It  merely  authorizes  the  invm^ation  of  judicial  aid  to  compel  the  de- 
linquent tax  debtor,  who  possesses  and  conceals  and  withholds  the 
proi)erty  assessed  in  such  manner  that  the  tax  collector  cannot 
reach  it,  and  who  refuses  to  produce  or  deliver  it,  to  make  such  de- 
livery, in  order  that  the  collector  may  enforce  the  payment  of  taxes 
by  seizure  and  nale  thereof,  in  the  manner  required  by  the  (consti- 
tution. 

If  it  be  true  that  the  State  has  no  mode  (»f  collecting  her  taxes  except  by 
sumnmry  expropiiation  of  property,  withtmt  suit,  it  is  equally  true 
that  she  has  an  absolute  right  to  collect  in  that  mode;  and  for  the 
proper  vindication  of  this  right,  the  courts  are  o)>en  to  her  as  well 
as  to  all  her  citizens. 

Hence,  when  the  tax  collector  is  thwarted  in  his  ettbrt«  to  seize  and  sell 
the  property  by  the  illegal  acts  of  the  tax  debtor,  in  concealing  and 
withholding  the  property  so  that  it  cannot  be  reached,  the  legisla- 
tive department,  violates  no  constitutional  provision  when  it  pro- 
vides a  judicial  remedy  by  which  the  debtor  may  l>e  compelled  to 
produce  and  deliver  the  property  in  order  that  the  collector  may 
perfonn  his  constitutional  right  and  duty. 

Stateiit.\\d:A.Mtyerd'(^o.jp.i3S. 

Article  210  of  the  Constitution  makes  no  distinction  l^etween  taxes  on 
movable  and  taxes  on  immovable  property,  and  must  be  held  to 
apply  to  both. 

Those  provisions  of  Act  96  of  1877,  which  autliorixed  the  t*ix  collector  t4> 
seize,  indifferently  and  at  his  tliscretion,  either  the  property  assessed 
or  any  other  property  of  the  tax  debtor,  are  inconsistent  with  Arti- 
cle 210  of  the  Constitution  and  are  repealed  thereby. 

The  Revenue  Act  of  1888  recognizes  the  constitutional  mandate  and 
makes  it  the  duty  of  the  tax  colle<'tor  to  enforce  payment  by  seizure 
of  the  jiroperty  assessed,  when  that  is  possible  ;  if  the  property  is  in 
the  debtor^s  possession  and  concealed,  it  authorizes  a  demand  on  the 
debtor  f<u'  its  production  and  delivery,  and  if  he  refuses,  it  provides 
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]i  Kuiiiiiinrv  pnK?t»eding  in  court  to  i^oiiipel  him  to  do  so.  It  is  oiil  v 
when  the  proiierty  asse^ned '^han  been  concealed,  parted  with,  or 
disposed  of,  by  tlie  tax  debtor,"  so  that  its  seizure  has,  by  th«' 
debtoiV  own  act,  been  rendered  impossible,  tliat  seizure  of  otlier 
property  is  authorized. 
In  this  case  the  collector,  having  seized  other  property  than  that  as- 
sessed, and  Iniving  shown  no  effort  to  reach  and  seize  the  propfrty 
assi'ssed,  has  not  brought  his  proceeding  within  the  exceptional  caise 
of  the  statute  and  was  properly  enjoined  from  proceeding  therewith. 
V,  d'  A.  Meyer  dt  Co.  rn.  Ttur  Volleetor^ p.  4-40. 

Act  147  of  18H8  is  comimisory,  and  under  its  provisions,  all  coil  boals 
sold  in  Louisiana  must  be  gauged  or  inspected  by  the  State  gau}rei> 
appointed  under  the  act. 

The  title  of  the  act  contains  but  one  object,  and  the  statute  does  not  vio- 
late any  provisions  of  the  State  Constitution. 

A  statute  of  a  State  requiring  the  inspection  of  a  coniniotlity  so  as  to  as- 
certain and  secure  a  proper  measurement  is  an  in8X)ection  law  within 
the  meaning  of  the  Constitution  of  the  United  States. 

Qvantity  is  as  legitimate  a  subject  of  inspection  as  quality. 

Act  147  of  1888  is  not  a  regulation  of  commerce,  nor  docs  it  lay  an  im- 
post duty  within  the  meaning  of  the  Constitution  of  the  Unit<*d 
States. 

The  term  inipost,  as  used  in  tliat  clause  of  the  Constitution  whicli  says 
that  "  no  State  shall  lay  any  imposts  or  duties  on  imports  or  exports,'^ 
does  not  refer  to  articles  imported  from  another  State,  but  only  to 
articles  import^^d  from  foreign  countries  into  the  United  States,  ^s 
Wall.  123.  State  vs.  Coal  Company,  p.  465. 

A  demand  that  such  property  when  assessed,  be  declared  exempt  ft*om 

taxation,  implies  a  prayer  that  the  taxes  which  would  thereupon  be 

claimed  as  due  thereby,  be  adjudged  to  be  illegal.    It  involves  the 

constitutionality  of  a  tax. 

State  ejc  rel.  City  rtt.  Judye,  p.  544). 

An  injunction  against  ihi*  sale  of  property  for  taxes,  on  the  ground  that 
the  property  is  not  subject  to  assessment  and  taxation  in  the  parisli 
where  the  assessment  has  been  made,  presents  a  contestation  as  to 
the  legality  of  the  tax  sought  to  be  enforced,  and  is  without  juris- 
diction of  this  court. 

Debts  have  their  situs  at  the  domicil  of  thte  creditor,  and  they  do  not 
lose  the  situs  because  reduced  to  judgment  at  the  domicil  ot  the 
debtor. 
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Being  locate<1  at  tlie  domicil  of  the  creditor,  a  debt,  t1ioup:1i  evidence 
by  a  jndgnient,  is  not  assessable  or  taxable  elsewhere. 

V,  <jt  A»  Meyer  &  Co,  r«.  Tax  Collector,  p,  (345. 

A  license  is  a  tax.  It  is  a  license  tax  and  not  a  property  tax.  A  license 
could  not  be  held  to  be  a  property  tax,  without  making  it  unconsti- 
tutional, as  being,  together  with  the  ad  valonim  tax  permitted  by 
the  Constitution,  in  excess  of  its  limitation. 

A  statute  which  provides  that  all  land,  and  other  taxable  property ,  situ- 
ated within  the  limits  of  a  corporation,  shall  be  exempt  from  the 
payment  of  parish  taxeS;  does  not  exempt  citizens  of  that  corpora- 
tion from  paying  parish  licenses. 

Parish  of  Morehouse  vs.  Jiriyham,  p.  6()5. 

A  taxpayer  who  petitions  for  the  passage  of  an  ordinance  levying  a 
special  tax,  who  actively  supports  and  votes  for  the  ordinance  when 
submitted  to  the  votes  of  the  taxpayers,  who  has  so  acted  in  ad- 
vancement of  his  own  interest,  and  who  has  secured  advantage  from 
the  passage  of  the  ordinance,  upon  which  other  parties  have  acted, 
is  estopped  from  setting  up  the  illegnlity  nnd  unconstitutionality  of 
the  tax  as  a  defense  against  paying  it. 

The  provisions  of  the  Constitution  are  intended  to  protect  the  citizens 
Kg&iTiBt  forced  contributions  levied  in  invitum  l>eyond  the  power  con- 
fided to  the  taxing  authorities ',  while  in  this  case,  the  tax  is  levied 
with  his  free  consent  and  approval  and  at  his  express  request. 

Andrns  vs.  Board  of  Police  et  dls,,  p.  697. 

One  engaged  in  cutting  and  making  coats  and  pants,  out  of  jeans  cloth 
which  has  been  already  manufactured  by  another,  is  not  a  manu- 
facturei*er  of  textile  fabrics  in  the  sense  of  Article  207  of  the  Consti- 
tution ;  and  "  the  capital,  machinery,  and  other  property  employed  " 
therein  are  not  exempt  from  taxation. 

Cohen  d^  Feihelman  vs.  Tax  Collector,  p.  894. 

Debts  and  other  incorporeal  rights^  when  treated  as  property  for  the 
purposes  of  taxation  can  be  assessed  at  the  domicile  or  place  of  resi- 
dence of  the  creditor,  without  regard  to  the  domicile  of  the  debtor. 
The  principle  applies  to  corporations  as  well  as  to  natural  persons. 
Hence  debts  due  to  a  foreign  corporation  by  residents  of  this  State, 
cannot  be  taxed  in  this  State. 

Paving  Company  vs.  City  et  als.,  p.  1015. 

The  amount  of  property  as  to  description  and  valuation  cannot  be  at- 
tacked in  any  other  mode  or  within  any  other  time  than  those  pre- 
scril»ed  by  the  statute. 

Rircr  and  Coast  Line  vs.  Tax  Collector^  p.  104d. 


1278  INDEX. 

TAXES  OR  TAXATION—Cowfmiierf. 

The  assessmeut  of  taxes  agaiuBt  tbe  ac^iudicatee  of  a  coufigcated  prop- 
erty during  Mb  tenure  thereof  is  legal  and  valid.  He  rewpsi  the 
fruits  and  should  bear  the  burdens. 

At  the  death  of  the  confiscatee,  his  heirs  take  the  property  free  from 
taxes  under  Act  10  of  1886^  and  are  entitled  to.  have  the  inscriptions 
thereof  as  moi-tgages  and  privileges  erased  in  so  far  as  they  aifect 
the  confiscated  proi>erty  ;  but  tlie  assessnieiit  Ktunds  as  against  the 
adjudicatee. 

Where  the  original  owuer  has  purchased  the  estate  of  tiie  a<ijudicatee  at 
a  confiscation  sale,  he  steps  into  tlie  1atter\s  slioes  and  is  subject  t;o 
the  same  rights  and  obigations. 

At  bis  death;  his  heirs,  who  have  accepted  liis  succession,  succeed  to  his 
obligations,  and  while  they  may  require  the  confiscated  property  to 
be  released  from  t-axes  due  and  from  resulting  privileges  and  mort- 
gages, tliey  cannot  demand  that  the  assessment  be  annulled  or  ex- 
cape  from  any  obligations  wliich  rested  on  their  decujus  by  reanton 
thereof.  Jh-fut  et  nh,  r/?.  City  et  als,,  p.  1098. 

The  power  conferred  by  the  Legislature  on  the  City  of  New  Orleans  in 
one  act  to  impost  a  license  tax,  united  to  the  power  conferred  in 
another,  to  enfi>ree  tlip  collection  of  "  any  and  all  taxes  "  due  to  any 
political  corporation,  carry  with  them,  necessarily,  the  power  to  im- 
pose jitJit  snch  a  i>enalty  as  may  be  imposed  by  State  laws.  And  it  fur- 
ther authoiize  the  City  Council  to  adopt  the  State  license  law  as  its 
own. 

The  intention  of  the  framers  of  the  ctuistitutioual  Article  218,  confening 
on  municipalities  the  *<iw-f»  i>ower,  in  connection  with  matters  of  tax- 
ation, as  is  conferred  ui>on  the  State,  whk  to  bring  about  harmonioni> 
and  uniform  action  therein. 

The  grant  oifuU  power  to  tax,  carries  with  It  authority  to  use  all  means 
to  accomplish  the  object,  and  the  imposition  of  penalties,  afber  due 
notification  of  the  non-payment  of  taxes,  is  a  legitimate  mc^ns  of 
collecting  ra venues. 

City  vft,  Firvmen^fi  Innnranre  (Umqmny,  p,  114!?. 

TESTAMENTS  OR  WILLS. 

Tn  the  interpretation  of  wills  the  first  and  natural  impre^ou  conveyed 
to  the  mind  on  reading  the  clause  involved  is  entitled  to  great 
weight.  The  testator  is  not  supposed  to  be  propounding  riddles, 
but  rather  to  be  trying  to  convey  his  idea  in  the  simplest  manner 
BO  as  to  be  correctly  understood  at  first  view. 

When  this  impression  is  ronfirmed  by  the  application    of  grammatical 
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rules  to  the  clau«ie  as  constructed,  it  derives  great  additional  sup- 
port. 
In  obsctiris  minimum  seguimtir;  and  the  code  expressly  provides  that  iu 
case  of  doubt  as  to  *'  whether  a  greater  or  less  quantity  has  been 
l>e(ineathed,  it  must  be  tlecided  for  the  least."    C.  C.  1707. 

Succession  of  Bobby  p,  247. 

After  a  testator  has  bequeathed  several  special  legacies  of  money  to 
sundry  persons  named,  the  following  clause  is  inserted  in  his  will, 
viz: 

"  I  desire  that  the  double  houses  and  property  on  Villere  sti-eet  be  sold,   . 
and  1  bequeath  the  proceeds  thereof  to  all  the  above  named  lega- 
tees, in  the  proportion  that  the  legacies  made  sliall  have  to  said 
gross  proceeds." 

Ifeltl,  that  it  is  a  testamentary  disposition  which  was  intended  to  confer 
upon  each  of  said  legatees  an  additionul  bequest,  and  not  merely  to 
provide  the  means  to  discharge  those  previously  enumerated. 

ClMmbcrs  et  al,  r«.  Chambers^  p,  443. 

Articles  1591  and  1595  of  the  Civil  Code  employ  the  word  *^  testaments  " 
in  its  generic  sense,  and  the  law-maker  intended  it  should  convey 
the  idea  that  the  several  formalities  which  are  required  in  the 
confection  of  different  testaments,  must  be  observed  therein. 
respectively^  and  not  collectively.  The  law  does  not  make  it  tlie  duty 
of  notaries  to  state  the  qualifications  of  witnesses,  in  the  sense  of  R. 
C.  C.  1591,  but  it  does  make  it  their  duty  to  state  their  qualifica- 
tions, in  the  sense  of  R.  C.  C.  1578. 

It  is  a  sacramental  requirement  of  a  notary,  that  he  shall  make  express 
mention  of  all  formalities  having  been  fulfilled,  but  not  that  they 
were  done  at  one  time  and  without  turning  aside  to  other  acts. 
But  only  those  formalities  wliich  are  specified  in  Article  1578  are 
referred  to.  Sueeessio7i  of  Murray,  p.  1109. 

One  of  the  foimalities  required  by  the  Civil  Code  in  the  confection  of  a 
testament  nuncupative  in  form,  and  received  by  public  act,  is  that 
the  act  must  be  received  by  a  notary  in  the  presence  of  three  wit- 
nesses residing  iu  the  place  when  the  will  is  executed ;  that  is  to 
say,  in  the  parish  where  the  instrument  is  made. 

This  formality  must  be  observed  ;  otherwise  the  testament  is  null  and 
void. 

Such  testaments  are  full  proof  of  themselves.  They  must  bear  upon 
their  faces  the  evidence  that  all  the  formalities  required  by  law 
have  been  complied  with.    An  omission  of  any  formality  cannot  be 
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supplied  by  evidence  (Ulwra  the  testainenf .     SticceAKion  of  Voliiier, 
40  Ann.  — ;  4  Sonth.  Rep.  254. 

Wdcl  et  ah  rtt,  Henve  el  ah,  p,  1158. 
TRADE-MARK. 

A  party,  avowedly  not  tbe  owner  of  a  trade-mark  for  tlie  use  of  whicli 
he  had  been  Aued  under  tlie  allegation  that  It  was  an  imitation  of 
another  trade-mnrk,  has  no  standing  in  court  to  sue  for  damages  a«< 
a  vindication  of  such  trade-mark,  after  the  dismissal  of  plaintift*V 
action  on  his  own  motion.  Lavroix  vs,  Xodal  cf-  Co,,  p,  1018. 

TREATIES. 

A  claim  having  been  awarded  by  the  Fi-ench -American  Commission  t« 
the  executor  of  a  deceased  French  citizen,  and  the  amount  collected 
by  tlie  French  government  and  paid  to  the  dative  testamentary  ex- 
ecutor in  this  State,  the  legatees  of  the  testatorin  the  fond  will 
shaie  alike,  as  designated  by  the  testator,  although  some  of  them 
are  French  citizens  and  others  citizens  of  the  United  States. 

The  legatees,  French  citizens,  opposing  the  distribution,  claim  under  thi^ 
will  alone,  and  thei-efor  cannot  ask  that  its  disposition  be  changed 
so  as  to  inci-ease  the  amount  given  to  them  by  the  testator. 

The  French-American  Commission  having  decided  it  had  jurisdiction  of 
a  claim  presente<l  by  the  executor  of  a  deceased  .  rench  citizen,  it«« 
award  upon  the  validity  of  the  claim  is  final  and  conclusive;  but  it  ' 
had  no  jurisdiction  to  pass  upon  the  conflicting  rights  of  particM  t«» 
the  fund  awarded. 

The  validity  and  amount  of  the  «laim  ln'ing  ascertained,  and  the  amount 
])aid  to  the  party  in  whose  name  it  was  presented  and  prosecuted, 
all  conflicting  rights  of  parties  to  the  rlaim  c^n  l>e  ascertained  by 
the  ordinary  judicial  tribunals.  When  paid  to  the  executor  of  a  de- 
ceased claimant  it  will  be  ordered  distributed  in  the  course  of  the 
administration  of  the  succession,  without  reference  to  citizenship. 

SficceftxhH  of  Foueher  de  Circe,  p,  .tOH. 

USUFRUCT. 

The  shares  accruing  U)  the  «'hildren  ai-e  subjet-t  to  the  inip<*.rfect  usufrurt 
in  favor  of  the  mother,  who  must  acronnt  for  the  same  at  the  ex- 
piration of  the  usufruct.  Tutorship  ofJouea,  p.  620. 

WARRANTY. 

Distinction  between  the  warranty  «)f  convention  sales  and  that  arisiug 
under  judicial  sales  referred  to.  Te»«ier  rtt.  Housseh  p,  474. 
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